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DOMINION LAW REPORTS

COOK v. DEEKS. ,Mp
Judicial Committee of the Privy Council. The Lord Chancellor, Viscount Haldane, -----

Lord Parker of Waddington, and Lord Sumner. February 23. 1916. 0.

1. Corporations and companies (6 IV G 4—125)—Fiduciary relation
ship of directors—Diverting interest in railway contract
BY MAJORITY VOTE—ACCOUNTING FOR PROFITS TO MINORITY.

The majority directors of a corporation formed with an object of under
taking railway contracts, who are entrusted with the conduct of affaire 
of the company, cannot consistently, before dissolution, deliberately 
exclude, by using their influence and position, the interest of the corpora
tion in a railway contract they procured, in favour of a company separately 
formed by them with a similar object, and owe a duty of accounting to 
the minority in respect of the profits realized from such contract.

[North-Western Transportation Co. v. Beatty, 12 App. ('as. 589: Hurland 
v. Parle, [1902] A.C. 83, distinguished; Cook v. Decks. 21 I).Lit. 497,
33 O.L.R. 209. reversed. 1

2. Corporations and companies (§ V G 2—290)—Dealings by directors
—Voting power - Rights < v minority.

Apart from the principle of ultra vires, directors holding a majority of 
votes cannot make a gift to themselves of the property belonging to the 
corporation, and if directors have acquired for themselves property or rights 
which they must he regarded as holding on behalf of the company, a 
resolution that the rights of the company should be disregarded in the 
matter amounts to a forfeiture of the interest and property of the minority 
of shareholders in favour of the majority, by the votes of those who are 
interested in securing the projK-rty for themselves; such use of the voting 
power is not sanctioned by the Courts.

\Menier v. Hoo/ter’s Telegraph Co., 9 Ch. App. 350, followed ]

Appeal from the judgment of the Supreme Court of Ontario statement 
(Appellate Division), 21 D. L. R. 497, 33 0. L. R. 209. Reversed.

The judgment of the Hoard was delivered by the 
Loud Chancellor:—The appellant in this case is the plaintiff unionim-eiior 

in a suit brought against t he respondents, under circumstances to 
which full reference is necessary ; his rights depend ent irely upon 
the fact that he is, and has, throughout the whole history of these 
proceedings, been a shareholder in the Toronto Construction Co.,
Limited, one of the defendants in the suit. Between himself and 
the defendants G. S. Decks, G. M. Decks, and T. R. Hinds, there 
have been at sundry times various business arrangements and 
relationships outside their association in the Toronto Construction 
Co.; but, except for the purpose of explaining what may have 
caused the conduct to which these proceedings are due, it is un
necessary to refer at length to these relationships.

1—27 D.L.R.
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The respondent, the Toronto Construction Co., was formed 
some time in 1905; the date of its incorporation is nowhere exactly 
stated, nor is it material. It appears that at the date of its incor
poration all the parties were in business in various parts of the 
Dominion of Canada and the United States of America as con
tractors. The two defendants—G. S. Decks and G. M. Decks— 
were in partnership, and had just completed for the Canadian 
Pacifie H. Co., a subway under the track of the C. P. R. at Winni
peg. In 1905 the C. P. R. were asking for tenders for the con
struction of a line from Holton to Parry Sound, known as the 
Toronto-Sudbury Line, and the tenders of G. S. Decks made, as 
it would appear, on behalf of the firm of Decks & Decks, were 
accepted by the company. Before tendering, arrangements had 
been made by Messrs. Decks with a firm of Winters, Parsons, & 
Boomer that they should take an interest in the contract to the 
extent of one-half if G. S. Decks were successful in obtaining it. 
Mr. Winters, however, had assumed certain obligations which 
rendered him unwilling to accept his full share of responsibility 
and the plaintiff and the defendant, Hinds, were accordingly 
introduced by him to Mr. Decks, in order to supplement his obli
gation, with the result that all the parties agreed to share in the 
contract in the following proportions: G. S. Decks and G. M. 
Decks to take three-eighths; the plaintiff and the defendant 
Hinds to take three-eighths; and Winters, Parsons and Boomer 
one-quarter. In order to place these relationships upon a fixed 
foundation, and the better to define their interests, the Toronto 
Construction Co. was formed, and its share capital distributed 
in the proportions mentioned, the company taking over and carry
ing out the work under the contract.

In 1906 Messrs. Winter and Boomer withdrew from the 
company, and the stock that they held wras divided equally among 
the remaining parties, so that the plaintiff and each of the three 
defendants—George S. Decks, George M. Decks, and T. R. 
Hinds—held one-fourth of the entire capital of the company, 
with the exception of four shares held by Mrs. Decks (the wife of 
George S. Decks), whose introduction as a shareholder was 
necessary in order to provide the total number of five. These 
interests have remained unchanged down to the present time.

The board of directors was comprised of Messrs. Decks, Hinds 
and the plaintiff, and, in addition, George S. Decks was appointed
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president of the company, the plaintiff was general manager, and 1MP
Hinds was secretary and treasurer, though their Lordships do P C.
not think that the description of these offices affords an accurate Cook 

description of the duties assumed and discharged by the various
parties. The company appears to have carried out the work of -----
laying the Toronto-Sudbury Line to the entire satisfaction of , ir l( llim"‘11, r
the C. P. R. and they continued to tender, and were fortunate
in obtaining a considerable number of other contracts of great
value from the Canadian Pacific Railway. Apart, however,
from this work, they undertook no other contracts. As has
been already stated, during part of the time of the operations
of the company, the plaintiff and the three defendants were
associated together in various other enterprises of a similar nature
in Montana and in the west, but no contracts were taken in the
east excepting by the Toronto Construction Co.

In 1907 disagreement appears to have arisen between the 
parties, and the different firms, which had been constructed 
between them, and were all partnerships at will, were dissolved, 
and the parties refused to enter into any further voluntary ar
rangements between themselves.

Subsequently, in 1909 the C. P. R. Co. invited tenders for an 
important contract, known as Seaboard Number 2, a contract 
which involved the continuation of a line which had been already 
laid by the Toronto Construction Co. This contract was tendered 
for by the company, in competition with others, in the usual way.
Their tender did not appear to be the lowest. In consideration, 
however, of the company having previously constructed the line 
known as Seaboard Number 1, the company was given the con
tract at the lowest price. The date of that contract was May 14,
1910. Seaboard Number 3 was again taken up on behalf of the 
Toronto Construction Co. and apparently the negotiations for 
it were entirely conducted by Mr. Hinds, or at any rate by Mr.
Hinds and Mr. Decks; while finally a contract known as the 
Guelph Junction and Hamilton Branch was also taken on April 
29. 1911, Mr. Leonard acting for the Canadian Pacific Railway, 
and either G. S. or G. M. Decks acting on behalf of the company.
As this contract was nearing completion, the defendant Hinds 
gave the manager of the Toronto Construction Co.—H. F.
McLean—instructions to get the work through as quickly as 
possible, as other work was coming up. The statement upon this
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matter is important, and it had better be given in the actual 
words, taken from the evidence of Mr. McLean:—

Q. Was the work on the Seaboard line handled in any respect in any excep
tional way, was there anything out of the ordinary in the way that work was 
handled? A. What is that? Q. Was there anything out of the ordinary in the 
way the work on the Seaboard line No. 2 and 3 was handled? A. I do not 

Lord Chancellor |tU()W jj,at it was. Q. Was it proceeded with at the ordinary rate of expedi
tion? A. No, I think we made better progress on that line than 1 had on the 
other line. Q. What was the reason for that progress? A. We hurried the 
work through. Q. You hurried the work through? A. Yes. Q. Why did 
you do that? A. Why did we do it. Q. Why did you personally? A. I 
always rush our work as fast as we possibly can. Q. Did you get any instruc
tions as regards the Seaboard line, any sjjeeial instructions? A. Yes, I had 
s|K'cial instructions regarding the line. Q. Who did you receive these from ? 
A. I think it was from Mr. Hinds. I am quite sure it was Mr. Hinds anil 1 
do not remember any conversation with Mr. Decks over it. Q. Tell me what 
Mr. Hinds said about rushing the Seaboard? A. He said there was other 
work coming up. The company was going to do it, if we rushed this through 
and got it through that fall, our opportunity would be better to get this other 
work. Q. Did he say what other work? A. Yes, he referred to a contract 
the C.P.K. was proposing to run on the South Shore—1 do not know what 
the name of the contract was. It is the line they were proposing to run on
the South Shore----- Q. The South Shore of what? A. I think they called
it the South Shore line. It was down near Lake Ontario somewhere. Q. We 
have referred in these proceedings continually to a South Shore line—I think 
the line is sometimes referred to as the Campbellford, Lake Erie & Western— 
is that the one? A. That is the one I have referred to. Q. There are a great 
many south shores, and I wanted to make sure. And it was on these instruc
tions of Mr. Hinds you acted in reference to the work? A. I acted on these 
instructions, (j. And did you keep the work up later in the fall? A. Yes, 
we tried our best to finish it, so we worked away until December. Q. For 
the same îcasons? A. Yes, on some of it, and some of it we worked in the 
winter. Q. Was that unusual? A. Not for the class of work we were doing 
there—it would be unusual for the class of work—ballasting and track-laying 
in December.

The South Shore contract is the one which has given rise 
to the present dispute, and it is of the utmost importance to follow 
closely the circumstances under which it was obtained. The 
representative of the C. P. R. Co. was a Mr. Leonard, and it 
was he who arranged some, though it is impossible to say how 
many, of the contracts effected with the Toronto Construction 
Co. on behalf of the railway company. His negotiations were 
always carried out either with Mr. Decks or with Mr. Hinds. He 
never discussed any details with any other person, and he never 
saw the plaintiff in the office, though he sometimes saw him on 
the line.

The management of Messrs. Deeks and Hinds of the affairs

IMP.
ITc.

Deeks.
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of the construction company was eminently satisfactory; but so 
far as railway construction was concerned, the whole of their 
reputation for the efficient conduct of their business had been 
gained by them while acting as directors of the Toronto Construc
tion Co.

In 1911, and probably at an earlier date, the three defendants 
had settled that they would no longer continue business relation
ships with the plaintiff. It is unnecessary to seek the cause of 
the quarrel, or to determine whether they had good reason for 
the opinion that they had formed. There was nothing to compel 
them to work with or for the plaintiff, and it is impossible to see 
that they were bound to continue their relationship with him by 
any legal or moral consideration. They were, however, involved 
with him in different reciprocal duties, by reason of their relation
ship in connection with the Toronto Construction Co. and if 
they desired freedom to act, without regard to the restrictions 
that those relationships imposed, it was necessary that they should 
terminate* their position as directors and shareholders in the 
company, and place it in dissolution. This they could easily have 
accomplished owing to the fact that they held three-fourths of 
the share capital. It is suggested that they might also have? 
resolved at a general meeting of the company that the company 
should no longer continue the work. This would have been all 
but equivalent to a resolution of voluntary liquidation; but even 
this step was not taken. While still retaining their position as 
directors, while still actually acting as managers of the company, 
and with their duties to the company of which the plaintiff was 
a shareholder entirely unchanged, they proceeded to negotiate 
with Mr. Leonard for the new Shore Line contract, in reality on 
their own behalf, but in exactly the same manner as they had 
always acted for the company, and doubtless with their claims 
enforced by the expeditious manner in which they, while acting 
for the company, had caused the last contract to be carried 
through.

The negotiations for this contract were opened by a telephone 
message sent through to Mr. Hinds at the Toronto Construction 
Co.’s office. Upon receipt of that message certain units of price 
were prepared in the company’s office; and, the prices being 
ultimately fixed, the defendant Hinds was informed by Mr. 
Leonard that, although the prices had been agreed to, the contract

IMP.

P~C.

Deers.

I-ord Chancellor



0 Dominion Law Reports. |27 D.L.R.

IMP.

P. C.

Lord Chancellor

would not bo then immediately let, as it was necessary that there 
should be an appropriation of the necessary cash made to author
ise the contract by the C. P. R. Co.

During the whole of this discussion, up till the time when these 
prices were fixed, it does not appear that at any moment the 
representatives of the C. P. R. Co. were told that this contract 
was in any way different from the others that had been negotiated 
in the same manner on behalf of the Toronto Construction Co. ; 
although it was plain that Mr. Leonard had been told by Mr. 
Deeks, when he was engaged on the Georgian Bay and Seaboard 
line, that when it was finished Messrs. Deeks and Hinds intended 
to go on their own account and leave Mr. Cook. But. after all 
the necessary preliminaries of the contract had been concluded, 
Mr. Hinds made to Mr. Leonard this statement: “ Remember, 
if we get this contract it is to ho Deeks and I, and not the Toronto 
Construction Co.”

On March 12, 1912, the C. P. R. Co. made the necessary ap
propriation for the contract, and this was communicated to Mr. 
Deeks by Mr. Ramsay, who said that they might proceed with 
the contract at once. As from this moment, although the formal 
contract was not signed until April 1, the defendants became cer
tain of their position, and knew that they had obtained the 
contract for themselves. They then for the first time informed the 
plaintiff of what had happened. He protested without result, 
and the defendant—the Dominion Construction Co.—was formed 
by the three defendants, G. S. Deeks, G. M. Deeks, and T. R. 
Hinds, to carry out the work. The contract was accordingly taken 
over by this company, by whom the work was carried out and the 
profits made.

On March 20, 1912, there was a meeting of directors of the 
Toronto Construction Co., at which the three defendants were 
present ; and they resolved that a fresh meeting of the shareholders 
be held to consider the question of the voluntary liquidation of 
the company.

Ultimately, after sundry meetings which are really not mater
ial, on April 20, 1913, resolutions were passed owing to the voting 
l>ower of the defendants, G. S. Deeks, G. M. Deeks, and T. R. 
Hinds, approving the sale* of part of the plant of the company to 
the Dominion Construction Co. and a declaration was made that
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the company had no interest in the Shore Line contract, and that 
the directors were authorised to defend this action, which had in 
the meantime been instituted.

Two questions of law arise out of this long history of fact.
The first is whether, apart altogether from the subsequent 

resolutions, the company would have been at liberty to claim 
from the three defendants the benefit of the contract which 
they had obtained from the C. P. R. Co. And tin1 second, which 
only arises if the first be answered in tin1 affirmative, whet her in 
such event the majority of the shareholders of the company con
stituted by the three defendants could ratify and approve of 
what was done, and thereby release1 all claim against the directors.

It is the latter question to which the Appellate Division of the 
Supreme Court of Ontario have given most consideration, but 
the former needs to be carefully examined in order to ascertain 
the circumstances upon which the latter question depends.

It cannot be properly answered by considering the abstract 
relationship of directors and companies; the1 real matter for 
determination is what, in the special circumstances of this case, 
was the relationship that existed between Messrs. Deeks and 
Hinds and the company that they controlled.

Now, it appears plain that the entire management of the 
company, so far as obtaining and executing contracts in the east 
was concerned, was in their hands, and, indeed, it was in part 
this fact which was one of the causes of their disagreement with 
the plaintiff. The way they used this position is perfectly plain. 
They accelerated the work on the expiring contract of the com
pany in order to stand well with the C. P. R. when the next con
tract should be offered, and, although Mr. McLean was told that 
the acceleration was to enable the company to get the new con
tract, yet they never allowed the company to have any chances 
whatever of acquiring the benefit, and avoided letting their co
director have any knowledge of the matter. Their Lordships 
think that the statement of the trial Judge upon this point is 
well founded when he said that “it is hard to resist the inference 
that Mr. Hinds was careful to avoid anything which would 
waken Mr. Cook from his fancied security,” and again, that “the 
sole and only object on the part of the defendants was to get rid 
of a business associate whom they deemed, and I think rightly
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deemed, unsatisfactory from a business standpoint.” In other 
words, they intentionally concealed all circumstances relating to 
their negotiations until a point had been reached when the whole 
arrangement had been concluded in their own favour, and there 
was no longer any real chance that there could be any interference 
with their plans. This means that while entrusted with the con
duct of the affairs of the company they deliberately designed to 
exclude, and used their influence and position to exclude, the 
company whose interest it was their first duty to protect.

It is quite impossible to enter into the speculations which 
form part of the examination of Mr. Leonard and Mr. Ramsey 
on behalf of the C. P. R. What might have happened if the rail
way company from the first, considered Mr. Cook as a possible 
competitor, or considered the position of the Toronto Construc
tion Co., apart from Messrs. Deeks and Hinds, is a matter too 
conjectural to be brought into consideration. Their Lordships 
think that the Appellate1 Division of the Supreme Court of Ontario 
may have been misled in the attempts that they made* to see 
whether this particular duty of the defendants had been the 
subject of previous judicial decision. Their Lordships see no 
reason to differ from the opinion which the Appellate Division 
extracted from careful consideration of the authorities, except so 
far as they were led by these conclusions to regard the transaction 
as a question of policy and a matter that lay entirely within the 
directors’ individual discretion. But this reservation is important, 
for throughout the whole of the judgments, both of the Judge who 
tried this case and of the Appellate Division, there is under-lying 
rather the question as to whether the transaction was not one 
which, by virtue of their preponderating influence in the company, 
the defendants would be able ultimately to put right, than the 
real question of whether it was one into which, consistently with 
their duty, they were at liberty to enter.

It is quite right to point out the importance of avoiding the 
establishment of rules as to directors’ duties which would impose 
upon them burdens so heavy and responsibilities so great that 
men of good position would hesitate to accept the office. But, on 
the other hand, men who assume the complete control of a com
pany's business must remember that they are not at liberty to 
sacrifice the interests which they are bound to protect, and, while 
ostensibly acting for the company, divert in their own favour
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business which should properly belong to the company they 
represent.

Their Dirdships think that, in the circumstances, the defend
ants. T. R. Hinds and G. S. and G. M. Decks, were guilty of a 
distinct breach of duty in the course they took to secure the 
contract, and that they cannot retain the benefit of such contract 
for themselves, but must he regarded as holding it on behalf of 
the company.

IMP.

P. C.
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There remains the more difficult consideration of whether this 
position can be made regular by resolutions of the company con
trolled by the votes of these three defendants. The Supreme Court 
have given this matter the most careful consideration, but their 
Lordships are unable to agree with the conclusion which they 
reached.

In their Lordships* opinion the Supreme Court has insuffi
ciently recognised the distinction between two classes of case, and 
has applied the principles applicable to the case of a director 
selling to his company property which was in equity as well as 
at law his own, and which he could dispose of as he thought fit, 
to the case of a director dealing with property which, though his 
own at law, in equity belonged to his company. The cases of the 
Xorth-Westent Tranuporation Co. v. Beatty (1887), 12 App. Cas. 
589, and Burland v. Earle, (1902] A. C. 83, both belonged to the 
former class. In each, directors had sold to the company property 
in which the company had no interest at law or in equity. If 
the company claimed any interest by reason of the transaction, 
it could only he by affirming the sale, in which case such sale, 
though initially voidable, would be validated by subsequent 
ratification. If the company refused to affirm the sale the trans
action would be set aside, and the parties restored to their former 
position, the directors getting the property and the company 
receiving back the purchase price. There would he no middle 
course. The company could not insist on retaining the property 
while paying less than the price agreed. This would be for the 
Court to make a new contract between the parties. It would lie 
quite another thing if the director had originally acquired the 
property which he sold to his company under circumstances which 
made it in equity the property of the company. The distinction 
to which their Lordships have drawn attention is expressly
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IMP.

iTc.

Decks.

Lord Olinmvllor

recognised by Lord Duvey in Ilurland v. Earle, supra, and is the 
foundation of the judgment in North-Western Transportation Co. 
v. Beatty, supra, and is clearly explained in the case of Jacobus 
Marier Estates, Ltd. v. Marier and another, a case which has not 
hitherto appeared in any of the well-known reports. (See note at 
the end of this judgment.)

If, as their Lordships find on the facts, the contract in question 
was entered into under such circumstances that the directors could 
not retain the benefit of it for themselves, then it belonged in 
equity to the company, and ought to have been dealt with as an 
asset of the company. Even supposing it be not ultra vires of a 
company to make a present to its directors, it appears quite cer
tain that directors holding a majority of votes would not be 
permitted to make a present to themselves. This would be to 
allow a majority to oppress the minority. To such circumstances 
the cases of North-Western Transportation Co. v. Beatty and 
Burland v. Earle have no application. In the same way, if direc
tors have acquired for themselves property or rights which they 
must be regarded as holding on behalf of the company, a reso
lution that the rights of the company should be disregarded in the 
matter would amount to forfeiting the interest and property of 
the minority of shareholders in favour of the majority, and that 
by the votes of those who are interested in securing the property 
for themselves.

Such use of voting power has never been sanctioned by the 
Courts, and, indeed, was expressly disapproved in the ease of 
Menter v. Hooper's Telegraph Works, 9 App. Cas. 350.

If their Lordships took the view that, in the circumstances 
of this case, the directors had exercised a discretion or decided 
on a matter of policy (the view which appears to have been enter
tained by the Supreme Court), different results would ensue, but 
this is not a conclusion which their Lordships are able to accept. 
It follows that the defendants must account to the Toronto 
company for the profits which they have made out of the trans
action. Their Lordships will therefore humbly advise His Majesty 
that the judgments of Middleton, J., and of the Appellate Division 
be set aside, and that the case be referred back to the High Court 
Division of the Supreme Court of Ontario for the purpose of taking 
such account. There must not be included in such account any
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claim in respect of the plant purchased from the Toronto company; 
their Lordships are satisfied by the evidence that this was bought 
at the fair market price. Their Lordships have throughout referred 
to the claim as one against the defendants, G. S. Deeks, G. M. 
Deeks, and T. R. Hinds. Rut it was not, and it could not he, 
disputed that the Dominion Construction Co. acquired the rights 
of these defendants with full knowledge of all the facts, and the 
account must be directed in form as an account in favour of the 
Toronto company against all the other defendants. The respond
ents must pay the costs of the appellant here and in the Courts 
below, and the costs of taking the account will be dealt with in 
the Supreme Court. Although the account is in favour of the 
Toronto Company, the plaintiff must have the conduct of the 
proceedings. A ppeal allowed.

Note. Mahler v. Mahler (House of Lords, 1914, unre|>orted).
Principal and Agent (§ III—31)—Fiduciary relationship 

—Profits acquired within scope of agency—Accounting— 
Measure of damages.]—The following is the judgment of Lord 
Parker of Waddington, delivered in the House of Lords on April 
14, 1913, in the unreported case of Jacobus Marier Estates, Limited 
v. Marier and another :—

My Lords, it is no doubt well settled that in equity an agent 
cannot, without the consent of his principal, given with full knowl
edge of the material facts and under circumstances which rebut 
any presumption of undue influence, retain any profit acquired 
by him in transactions within the scope of the agency. The prin
cipal can always in such a case treat the profit as acquired on his 
own behalf, and insist on its being accounted for to him. For the 
same reason an agent, whose duty it is to acquire property on 
behalf of his principal, cannot, without the like consent, acquire 
it on his own behalf and subsequently resell it to his principal at 
an enhanced price. In such a case the principal can treat the pro
perty as originally acquired for him and the resale as nugatory, 
and may, therefore, recover from the agent the money paid on 
such resale less the original price and the expenses incurred by 
the agent in acquiring the property. This, however, only applies 
where the relationship of principal and agent existed at the time 
when the agent acquired the property. If it did not then exist the 
property acquired was, at the outset, the agent's own property

IMP.

P. C.

Loril f'liun<t‘llor

Note.
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IMP.

Note.
for all purposes, and the subsequent constitution of the relation
ship of principal and agent cannot deprive him of property already 
his own. lie Cape Breton Co., 2(i Ch.D., 221 and 29 Ch.D., 795; 
Ladywell Mining Co. v. Brookes, 35 Ch.D. 400; and Borland v. 
Earle, [1902] App. Cas. 83. There is another principle of equity 
which ought to be distinguished from, but is sometimes confused 
with, that to which 1 have already referred. Equity treats all 
transactions between an agent and his principal in matters in 
which it is the agent’s duty to advise his principal, as voidable 
unless and until the principal, with full knowledge of the material 
facts and under circumstances which rebut any presumption of 
undue influence, ratify and confirm the same. In such cases the 
interest of the agent is in conflict with his duty, and there can be 
no real bargain at all. It must be remembered, however, that if 
the transaction be one of sale by the agent to the principal, the 
latter must, in order to avoid it, be able to restore the agent to 
his original position. If he has resold the property, or cannot 
restore it to the agent in its original condition, the right to avoid 
the transaction will, as a general rule, h^ve been lost. But, even 
so, it does not follow that the principal is without remedy. He 
may be able to recover damages from the agent for negligence 
in the performance of his duties. Thus, if the agent's duty is to 
advise the principal as to the purchases of stocks or shares having 
a market value, and he sells to his principal stocks or shares of 
his own at prices in excess of their market value, he may be liable 
in damages for the excess of the prices received over the market 
value. It is a different matter if the property sold by the agent 
to the principal is a specific property having no market value, for 
the court will not fix a new price between the parties. In such a 
case the measure of damages will be the principal’s loss in the 
whole transaction. If he has suffered no such loss there can be 
no damages.

The equities above referred to as governing the relationship 
between principal and agent apply also to other fiduciary relation
ships, and in particular to that which exists between a company 
promoter and the company which results from the promotion, and 
its shareholders.

The facts of this particular ease are comparatively simple. 
Sidney Marier and Jack Jacobus acquired the leasehold property
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in question on March 14, 1904, as a joint adventure. On June 
13, 1905, after many disputes, they came to an agreement as 
to the terms on which they would endeavour to dispose1 of it. 
These1 terms involved the promotion of a company, and the1 sale 
of the property to such company at an improved rental, and sub
ject to an obligation to erect certain buildings and to sub-demise 
part of the property, with the buildings thereon, to Jack Jacobus, 
at a rent of £1,500 per annum. Sidney Marier, who was an estate 
agent, having already done a considerable amount of work on 
behalf of the joint adventures in trying to dispose of the property, 
it was further provided that he, or his firm, should receive from 
Jack Jacobus, as remuneration for such work, a commission of 
£1,000.

It is reasonably clear, and indeed was in effect admitted by 
counsel for the appellant company, that neither on March 14, 
1904, nor on June 13, 1905, was either Sidney Marier or Jack 
Jacobus in any fiduciary relationship toward the appellant com
pany, or any one whom the appellant company represents. It 
follows, therefore, that the appellant company can have no 
equity to treat the property itself or the £1,000 payable to Sidney 
Marier, or his firm, as property or profit acquired on its own 
behalf. It appears, however, that, after June 13, 1905, and pur
suant to the terms agreed on that day, Messrs. Jacobus and Marier 
entered into the agreement of June 10, 1905, for the sale of the 
property to one Phillips, as trustee for the intended company, 
and that the appellant company was thereafter promoted and 
registered; Sidney Marier, Seymour Hicks (who was interested 
in the property through Sidney Marier), and Alfred Beyfus 
being the first directors. On June 29, 1905, at a directors' meeting, 
it was resolved that the agreement with Phillips should be adopted 
by the company, and that an agreement adopting the same and 
endorsed thereon should be sealed with the company’s seal. 
Obviously this resolution was not passed by any indejiendent 
board, and was not binding on the1 company, and the agreement 
sealed pursuant thereto was voidable at the option of the appel
lant company. But the appellant company does not desire to 
avoid this agreement, even if it be in a position to restore the 
property to the vendors. Its remedy, if any, must therefore be 
in damages against Sidney Marier or Seymour Hicks for negli
gently allowing it to purchase the property on the terms specified.

IMP.

Note.
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__ ’ Such damage's cannot be measured by the £1,000 commission
Note. payable to Sidney Marier or his firm. They can only be measured

by the loss resulting to the appellant company from the whole 
transaction. It is not even alleged, much less proved, that there 
has been any such resulting loss. The allegation is that, by reason 
of the negligence of Sidney Marier, the terms on which the appel
lant company acquired the property were not so beneficial as 
Sidney Marier might with reasonable care have obtained for the 
appellant company. In other words, the appellant company is 
asking the Court to fix a proper price between vendor and pur
chaser, and estimate the damage with reference to such price. 
This the Court cannot do. I concur, therefore, in the opinion that 
the appeal fails.

IMP. HOLDITCH v. CANADIAN NORTHERN ONTARIO R. CO.
p Judicial Committee of the Privy Council, Viscount Haldane, Lord Parker of

Waidington and Lord Sumner. February 7, 1916.
1 Eminent domain (§ III E 1 — 165)—Railways—Compensation for

CONSEQUENTIAL INJURIES—SEVERANCE AND LOSS OF ACCESS—SUB
DIVISION LANDS.

The basis of n claim to compensation for lands injuriously affected by 
severance must be that the lands taken are so connected with or related 
to the lands left that the owner of the latter is prejudiced in his ability 
to use or dis|x>se of them to advantage by reason of the severance; but 
the owner of a registered subdivision, which has been parceled out and a 
number of lots transferred before the taking of some of the lots for rail
way purposes, cannot claim additional coni|>ensation for injurious 
affection to the remaining land by the severance thereof and loss of access 
thereto.

[Cowper Essex v. Avion, 14 App. Cas. 153, distinguished.)
2. Eminent domain (§ III E 1—165)—Railways—Compensation for

CONSEQUENTIAL INJURIES —DEPRECIATION BY PROSPECTIVE OPERA
TION OF TRAINS.

gee. 155 of the Railway Act, R.S.C. 1906, ch. 37, requiring a railway 
company to make full comi>cnsation to all arsons interested for all dannqte 
by them sustained by reason of the exercise of the powers of expropria
tion, and secs. 191 and 193 distinguishing between compensation for land 
taken and damage suffered, do not change the well settled rule, that land 
so taken cannot by its mere use, as distinguished from coast ruction of 
works upon it, give rise to a claim for compensation, and gives no right 
to claim additional compensation for depreciation in value by reason of 
the prospective or future annoyance from noise, smoke and vibration of 
passing irai as.

3. Railway Board (§ 1—2)—Jurisdiction—Right of way across sub
division lands—Compensation to abutting owners.

Under the Railway Act (R.S.C. 1906, ch. 37), it is from an order of the 
Railway Board that a railway company must get jjower to take their 
line along or across the streets laid out in a subdivision; and the awarding 
of compensation to adjacent or abutting landowners, or the direction of 
alterations of levels or other works, in order to prevent injury to them, 
rests with the Board.

[Canadian North. Ont. II. Co. v. HoldUch, 20 D.L.R. 557, 50 Can. S.C.R. 
265, affirmed.]
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Appeal from the judgment of the Supreme Court of Canada, 1MP
80 D.L.R. 857, SO Gn. 8.C.R 181. Aflmi i- C.

The judgment of the Board was delivered by:— Holditch

Lord Sumner:—The appellant owns a considerable area of cn'owt 
building land near Sudbury, Ontario, part of which the respond- R. Co. 
ent railway company desired to take for the purposes of their Lord simmer, 

line. The property had been marked out in numbered lots, and 
the railway company’s notice specified twenty of these lots by 
their numbers as tin* land to be taken. The sum offered was 
$3,300. It was unsatisfactory to Mr. Holditch, and this claim 
accordingly went to arbitration.

Although the notice served referred only to the twenty lots 
which were to be taken out and out, and contained no reference 
to any other lands or to the exercise of any other powers, the 
arbitration took a wide scope, and in the result the award dealt 
with three subjects: (a) lots taken: (b) severance and access;
(c) vibration, noise, and smoke.

For the lots taken $5,315 were awarded, and upon this no 
question now arises. The award then found that forty-nine 
other lots were impaired in value by being severed from the 
appellant’s other lands and being rendered more difficult of 
access, and found that they were injuriously affected to the extent 
of $4,800. No award, however, was made under this head, as 
the arbitrators thought that the law did not warrant any. Lastly, 
they declared that they could not, and did not, award anything 
for injurious affection by vibration from trains and by noise and 
smoke. Their Lordships take it that the arbitrators considered 
this head of claim inadmissible in law. In fact, there was some 
evidence that a few lots were actually depreciated in selling 
value by the likelihood of noise, vibration, and smoke in the 
future operation of the line, and the award does not seem to have 
been meant as a finding against the existence of such injury or 
depreciation.

An appeal was taken to the Appellate Division of the Supreme 
Court of Ontario, and that Court unanimously allowed the appeal 
as to $4,800, directing that Mr. Holditch should recover that 
sum, but referred the matter for the arbitrators to ascertain the 
damage caused or to be caused to forty lots (specified by their 
numbers), by the construction of the railway, with a declaration
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IMP.

P. C.

Holditch

C.N. Ont. 
R. Co.

Lord Sumner.

that the appellant was entitled to recover all damages sustained 
by him to the said property by reason of the construction of the 
railway. The forty lots so dealt with were entirely different from 
the forty-nine lots in respect of which $4,800 were1 awarded. Rea
sons for this decision were not given in writing, and their Lord- 
ships have not the advantage of knowing the grounds upon which 
the Appellate Division allowed Mr. Holditch's appeal. Upon 
further appeal to the Supreme Court of Canada this decision 
was reversed and the original award was restored, but Anglin, .1. 
and Duff, J., dissented, holding with the Appellate Division that 
the claimant was entitled to recover all damages sustained by 
him to the said property by reason of the construction of the 
said railway.

There may be several questions of procedure in this ease, of 
which no doubt the most important is that of the alleged power 
to refer the case to the arbitrators after completion of their award. 
Their Lordships, however, are of opinion that it is not now neces
sary to determine or to discuss any of them, as the appeal may be 
decided upon the substantial questions of the- claimant's rights 
in respect (a) of severance and access, and (6) of vibration, noise, 
and smoke injuriously affecting his property.

It is necessary to describe the property somewhat particularly. 
There was originally one large tract of land of very irregular 
contours, intersected by a winding creek and broken in places 
by an outcrop of rock. Some time ago the Manitoulin and North 
Shore Railway was constructed roughly following the direction of 
this creek, and only a little further off a portion of the C.P.R. 
approached and eventually joined the Manitoulin and North 
Shore Line. The respondents' railway was plotted to cut across 
the bend formed by the latter line and would also run in the 
neighbourhood of the creek. Independently of the respondents’ 
line the land suffered some of the disadvantages of the proximity 
of railways.

The whole property had been surveyed and divided into 
building lots, and a plan showing the lay-out had been duly 
registered. The roads and streets had thus become public high
ways by force of the surveys and registry statutes applicable, 
but had not been made up. The total number of building lots 
was great, and many, if not all of them, had been staked out on
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the ground. The streets were numerous; they all intersected at 1MP- 
right angles and the several lots were nearly always of the same P. C.
dimensions.

With one or two exceptions they were all rectangular par-
Holditch

C.N. Ont.allelograms. All had access to a street, some to two streets. In R. Co. 
the area in question there was no land not subdivided into lots ._.n~_ 
of this kind, none consisting of fields or market-gardens or agri
cultural back-land. From time to time a great many lots had 
been sold by Mr. Holditch or his father, his predecessor in title, 
but they were scattered all over the property at haphazard.
They had been bought for speculation. They had little indi
viduality. They were chiefly distinguished by the numbers 
assigned to them and the name of the street on which they fronted.
They were sold out and out. No restrictive covenants were taken.
There was no building scheme, other than the lay-out shown on 
the registered plan, and this derived its fixity from the legisla
tion affecting it, and not from any notice to the purchaser or 
any private obligation entered into by him. It is plain that, so 
far as in them lav, the proprietors of this building (‘state had 
parcelled it out in lots, made an end of its unity (other than bare
unity of ownership), and elected once for all to treat this multi
tude of lots as a commodity to trade in.

The basis of a claim to compensation for lands injuriously 
affected by severance must be that the lands taken are so con
nected with or related to the lands left that the owner of the 
latter is prejudiced in his ability to use or dispose of them to 
advantage by reason of the severance. The bare fact that before 
the exercise of the compulsory power to take land he was the 
common owner of both parcels is insufficient, for in such a case 
taking some* of his land does no more harm to the rest than would 
have been done if the land taken had belonged to his neighlxmr. 
Compensation for severance therefore turns ultimately on the 
circumstances of the case. The appellant contended that the 
present case was governed by the decision in Cowper Essex v. 
Acton, 14 App. Cas. 153, and it was so held in the minority judg
ments in the Supreme Court of Canada. Their Lordships are 
unable to agree in this view. In that case the building owner 
retained such control over the development and use alike of the 
parcels sold and of the parcels unsold as made a real and preju-

2—27 D.1..R.
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1MP‘ dirial difference between his ability to deal with what remained 
P. C. to him after the compulsory taking of land and his ability to 

Holditch deal as 11 whole with both it and the land taken before such 
Cn'ont comPulsory taking. In the present case the appellant's relation 

R. Co. to the property had been definitely fixed before any notice to take 
Lordsumner. l^iul was served at all. He had parcelled out the entirety of his 

estate and stereotyped the scheme, parted with numerous plots 
in all parts of it without retaining any hold over the use to be 
made of them, and converted what had been one large holding 
into a large number of small and separate holdings with no com
mon connection except that he owned them all. There was one- 
owner of many holdings, but there was not one holding, nor did 
his unity of ownership “conduce to the advantage or protection" 
of them all as one holding.

This being so, there is re-ally but little- left in the case. If 
the e-laim for severance fails it seems that, apart from the question 
of jurisdiction to send the- award hack to the arbitrators, the 
claim for loss of acce-ss must fall with it, for both are included 
in the one sum of $4,800 adjuelged by the Appellate Division, 
and there are no materials on whie-h se-parate compensation for 
loss of access can be- assessed. Their Lorelships, however, think 
that, the- claim for severance failing, this further claim fails upon 
a broaeler ground.

Under the Dominion Railway Acts, which are the legislation 
applicable, it is from an oreler made by the- Railway Board that 
the respondents must get powe-r to take their line- along or across 
the streets laid out by the appe-llant. Whether any order has 
as yet been obtained for this purpose does not appear, but the- 
awarding of compensation to adjacent or abutting land-owners, 
or the diree-tion of alterations of levels, or other works in order 
to prevent injury to them, rests with the Boarel. The case is a 
most ordinary one. The contours of the ground crossed are not 
particularly steep. The streets need be made up to a height of 
a few feet at most in order to enable the traffic to cross the line. 
There are hut few lots for which any relief works or compensation 
at all could be required. Their Lordships think that the arbi
trators were right in rejecting claims in respect of difficulty of 
access to the appellant’s land by reason of the railway’s future 
user of the streets.
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The claim for depreciation by the prospective annoyance from 
noise, smoke, and vibration was put thus, sec. 155 of the Railway 
Act of Canada (R.S.C. 1906, ch. 37), requires the company to 
“make full compensation ... to all persons interested for 
all damage by them sustained by reason of the exercise of” the 
powers granted to them by this or by their special Act, and secs. 
191 and 193 use language which draws a distinction between 
compensation for land taken and for damage suffered from the 
exercise of any of the powers granted for the railway. It was 
argued that the interference with convenient access to some of 
the lots by reason of the line being taken across the streets and 
the annoyance to be expected from the noise, smoke, and vibra
tion of passing trains alike constituted damage suffered from the 
exercise of the powers granted for the railway.

Their Lordships are unable to adopt this view. The sub
stantive obligation upon the railway company to make compen
sation is derived from sec. 155, and the other two sections are only 
concerned with the procedure by which this obligation is to be 
enforced. The language of sec. 155 is taken, with modifications 
to which in this case no importance can be attached, from the pro
viso to sec. 16 of The Railways Clauses Consolidation Act, 1845, 
and it is well settled by decisions of the highest authority that 
land so taken “cannot by its mere use, as distinguished from 
the construction of works upon it, give rise to a claim for com
pensation.” The decisions on this construction of The Railways 
Clauses Consolidation Act have been applied to the Canadian 
legislation many years ago.

As soon as it is decided that the lands taken and the lands, 
in respect of which the claims in question arise, arc in fact sep
arate and disjoined properties, so that these claims have no 
connection with the lands taken, it follows upon authority which 
cannot now be questioned that the arbitrators were right in 
holding that the claims in respect or noise, smoke, and vibration 
were beyond their jurisdiction. Their Lordships will accordingly 
humbly advise His Majesty that this appeal should be dismissed 
with costs. Appeal dimiused.

IMP.

P. C.

Holditch

C.NjOnt. 
R. Co

Lord Sumner.
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MAN. De VRIES v. C.P.R. CO.

C. A. Manitoba Court of Appeal, Richards, Perdue, Cameron, and Haggart, JJ.A.
February 21, 1916.

1. Railways (§ 111—45) Liability for accidents at crossings — Char
acter of crossino—Trespassers.

The fact that a roadway used as a transmission line for the convey
ance of employees, over which public travel has been forhiden, is ex
tensively used by the public, does not necessarily constitute it a public 
highway so as to charge a railway company with the statutory duty to 
give warnings at highway crossings, and in the absence of evidence that 
the locomotive engineer had seen a vehicle approaching the crossing, the 
railway company cannot be held responsible for the collision of a train 
with a trespassing vehicle at such crossing.

[Hoyle v. C.N.li. Co., 11 Man. L.R. 275; d.T.R. Co. v. Anilerxon, 2S 
Can. 8.C.R. b4\ ; d.T.R. Co. v. Barnett, (1911) A.C. .161, followed.|

Statement Appeal from n judgment of nonsuit in an action for injuries 
sustained while crossing a railway. Affirmed.

11". S. Morrissey, for appellant, plaintiff.

Richards, J A
H. A. V. Green, for respondent, defendant.
Richards, J.A.:—At a place when* there are two lines of 

rail, the defendant’s right of way is crossed by the electric trans
mission line of the City of Winnipeg. There are roadways along 
that line for the city’s workmen to travel on in their work in 
connection with such transmission line.

The crossing has gates, cattle guards, etc. These roadways 
are not a highway in any sense and tin* public have no right to 
travel on them. There are printed notices on them, placed by 
the city, warning people against trespassing. In spite of such 
notices many people did, prior to the accident now in question, 
use those roadways to cross the defendant’s line of rail.

The plaintiff and his son drove in broad daylight on to the 
roadways for the purpose of crossing the right of way and lines 
of rail. There was a shorter way of going to their destination by 
using a public highway that crossed the right of way east of 
where the transmission line crossed it. But, because a part 
of it had become bare of snow, the plaintiff left that highway be
fore reaching the right of way and drove to the transmission 
line.

The plaintiff and his son were in a sleigh on which there was 
an empty hay rack and which was drawn by the plaintiff's horses. 
There was open prairie on both sides of the crossing, so that the 
plaintiff and his son could, for a considerable distance either way 
see a train approaching. As they came to the crossing the horses 
were walking only. They noticed a train on their right coming
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towards the crossing and watched it, but did not look to their 
left. A train came from their left and struck and killed the 
horses. The latter train did not slacken speed when approaching 
the crossing and did not sound hell or whistle.

The trial Judge nonsuited the plaintiff, holding, as 1 under
stand his judgment, that there was no evidence to go to the jury 
of negligence on the defendant’s part. Erom that decision the 
plaintiff appeals.

As the crossing was not a highway, there was no statutory 
duty to sound bell or blow whistle. There was no evidence 
that the engine-driver saw the plaintiff’s sleigh or horses approach
ing. Even if he hud seen them, there was nothing to suggest 
that they were going to try to cross in front of the train. As the 
country was open, so that the plaintiff could see both ways, 
there would be no reason to suppose that he was ignorant of 
the train’s approach, or to suggest to the engine-driver that lie 
should slacken the speed of his engine.

1 agree with the trial Judge that there was no evidence of 
negligence on the defendant’s part. The argument that the de
fendants must be presumed, from the number of people cross
ing there daily, to have notice of such unlicensed crossings, 
and to therefore be liable as if it had been a highway crossing, or, 
at any rate, to take special care when passing, does not seem 
tenable. It wras not a place where the fact of prople so cross
ing was likely soon to come to the notice of the defendant’s 
officials.

MAN

C.A.

C.IVR. Co.

KirhanU, J A

There is no suggestion that any official of the railway did 
in fact know of others than the city’s employees passing over 
there. The railway could not close the crossing because the 
city’s servants had the right to use it at any time. They pro
bably also knew of the notices put up by the city forbidding 
the use of the transmission line by trespassers. It was in no 
different position from that of a farm crossing which was being 
used by someone not authorized to do so.

1 would dismiss the appeal with costs.
Cameron, J.A.:—This action is brought to recover damages Cameron, j a 

sustained by the plaintiff, who, while driving a team of horses 
with a sleigh across the defendant’s track at a crossing west of 
the Transeona yards, where the railway track crosses the City
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MAN. of Winnipeg power transmission lino, was run into by a locomotive.
C. A. One of the horses was killed, the other so injured that it had to

Dr Vries
he destroyed and other damage was sustained. Negligence on

C P R. Co
the part of the engineer of defendant company is alleged in not 
stopping or slowing up the locomotive, in not ringing the hell

l'emeron, J.A. or giving any warning signal, in not keeping a proper lookout 
and in running at an excessive speed. Other acts of negligence 
on the part of the company are alleged. At the trial, on the 
conclusion of the plaintiff's case, the County Court Judge en
tered a nonsuit, referring to Hoyle v. C.N.K., 14 Man. L.K. 275.

The crossing in question was not one over a public highway 
within the Railway Act. The strip of land, upon and along 
which the towers of the city’s transmission plant has been 
constructed and wires strung, has apparently been used by the 
public as a highway. The use of that strip was and is intended 
for the employees of the power plant in making repairs upon the 
transmission line and keeping it in order, but the public has 
no rights whatever in respect thereto. In fact, signs were placed 
upon it warning the that it was “public” (i.e., city) pro
perty, no thoroughfare, and that trespassers would be prose
cuted. Those of the public who go upon that strip do so with
out permission and in face of these warnings. It is the fact. 
however, that it has been used by the public to a considerable 
extent. It is also established, on the evidence, that the cross
ing has been guarded and that it is designated by signs as a 
railway crossing. But these matters can be regarded as mat
ters of precaution merely, primarily intended for the employees 
of the city. That it was used by the public was probably known 
to the locomotive engineers of the defendant company and to 
their switchmen in the immediate vicinity. But of this know
ledge there is no direct evidence. In any event, these engineers 
and switchmen would have no authority to bind the company 
No evidence whatever was given of any such knowledge on the 
part of any officials of the company who would have such auth
ority. Such being the case, what is the position of the plaintiff ’ 
Can it be said that in any way he was the invitee of the rail wax- 
company in using this crossing?

In my judgment, this case is governed by the principles laid 
down by the Supreme Court in Grand Trunk K. Co. v. Anderson.

8
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28 Can. S.C.R. 541, where a man who had been a passenger on 
the railway, being stormbound at a place called Lucan Crossing, 
got off the train and, attempting to walk on the track to his 
home, a few miles distant, was killed. Travellers had been allowed 
lor some years to make use of the permanent way in order to 
reach the nearest highways, there being no other passage way 
provided. A strong argument was presented that this right of 
user of the permanent way had been recognized by the com
pany. Sedgwick, .)., who delivered the opinion of the majority 
of the Court, held there was no evidence proving license or invi
tation by the railway company. “When,” he says, at 552, 
they surround the railway track with all the safeguards and means of pro
tection which the statute demands, they, in my view have done all that they 
are required to do.

And further:—
No doubt, if the public generally are in the habit of crossing a railway 

track at any well known, particular, specified spot for their own conveni
ence in cases such as ap|>ear in Dublin, Wicklow and Wexford R. Co. v. Slat
tery, 3 App. Cas. 1155, and that in the very face of the company’s officials, 
that would be evidence of assent and a judgment based on it might be sup
ported. But here, in the present case, there is no evidence that even the 
usage of the farmers which is proved in the evidence, was ever brought to 
the knowledge of any officer of the company having authority to give a 
right of passage or other privilege to any portion of the public.

33 Cyc. 760. Such a license (to go upon the track), whether express 
or implied, must proceed from the fact of someone having authority to grant 
it: and in the absence of proof it cannot be presumed that the servants of a 
railroad company who operate its trains have such authority.

In Hoyle v. C.N.R., supra, it was thus stated by Chief Jus
tice (then Justice) Dubuc, at p. 282:—

If they (the defendants) had been made aware that the trail leading to 
the crossing was a public road, or was used as such by the travelling public, 
it might be questioned whether they would not be bound to give warning 
of their trains coming to the crossing: but the evidence does not shew that 
they had any such knowledge.

Killam, C.J., expressed himself as in accord with the judge
ment of Dubuc, J., p. 278-9.

The evidence here, in my judgment, is not sufficient to estab
lish that the plaintiff was an invitee or a licensee of the railway 
company in going upon the company’s tracks. Then* was no 
evidence of knowledge of user by the public of this strip, except 
such as might be inferred from the possible observations of the 
company’s engineers and switchmen, which is clearly insuffi
cient, even if such knowledge were proved, which it was not.

MAN.

I)f. Vrikh 

CM* R Co.

Cameron, I A
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The plaintiff was a trespasser and went where he did at his 
peril. This was admitted by Henderson, one of the plain
tiff’s witnesses, so far as he was concerned. There could, there
fore, 1mi no violation by the company of any statutory obliga
tion imposed upon it. What then could be the negligence of the 
engineer or of the company which could l>e said to lie the cause 
of the accident? What duty was there placed upon the en
gineer or the company in respect of possible trespassers on this 
part of the right of way?

As a general rule a railroad company is under no duty or obligation to 
exercise active vigilance to provide against injury to trespassers on its tracks 
or right of way until their presence is known . . . and is only bound 
to abstain from wantonly, recklessly or wilfully injuring a trespasser, and 
to exercise reasonable care to avoid injuring him after discovering his peril: 33 
Cyc. 769 ct »eq.

To my mind, it is not possible to say that there was pre
sented at the trial any evidence whatever of wanton, reckless 
or wilful conduct on the part of the* engineer or any evidence 
that, after he discovered the presence of the plaintiff, he failed 
to exercise reasonable1 care to avoid injuring him or his pro
perty. On this essential branch of the plaintiff’s case there was, 
in my judgment, no evidence to be submitted to the jury and 
the Judge was justified in withdrawing the case from their con
sideration.

I refer to Harrison v. N.E. R. Co., 29 L.T. 844, where the 
plaintiff was injured in crossing a railway track at a point some 
distance from the regular crossing. Pollock, B., entered a non
suit at the trial which was upheld. Baron Bramwell’s judg
ment, at p. 845, is instructive. He says:—

I think it monstrous that where the company allows a trespass they 
should in so allowing have a special duty cast upon them. If the plaintiff had 
the right to go where he did. he had the right to go anywhere he pleased on 
the line, and the company, with such a duty cast upon them, could not carry 
on their business effectually.

And, in this case before us, there is, as I have pointed out, no 
evidence of any permission.

A large number of cases were cited on both sides. I do not 
think it necessary to go further into a discussion of them than I 
have, or into a discussion of the other branch of the case, raised 
by the contention of the defendant, that the plaintiff, by his own 
acts and conduct and lack of reasonable vigilance, had rendered
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himself incapable of succeeding. I am satisfied the trial Judge 
was right in entering a nonsuit, and I would dismiss the appeal.

H ago art, J.A.:—1 have perused the reasons of my brother 
Cameron in which he has fully stated all the relevant facts, 
and I agree with the conclusion at which he has arrived.

In my opinion, the trial Judge was right when he withdrew 
the case from the jury and caused a nonsuit to be entered. The 
plaintiff had no legal right to be on the railway track when and 
where the accident happened. It is proved that many of the 
people in the neighbourhood used the road along the transmission 
line, and the plaintiff was in the habit of using it as the others. 
There is no evidence, however, that such user by the public 
was known to, or acquiesced in, by officers of the company, who 
had authority and whose words or conduct could be construed to 
be an invitation or a license to the people so using it. The people 
no doubt had their own reasons for so doing. It may have been 
a shorter way or a smoother road. The plaintiff says the reason 
he took that road on the day in question was because there was 
no snow on the Bird’s Hill Road crossing, which was a regular 
highway crossing. It was winter time and his vehicle was a 
sleigh. I presume he used it as Henderson, one of his own wit
nesses, did, who said he used the power line road for his own 
convenience and at his own risk. There was no invitation by 
the defendants to the plaintiff or to the public and there was 
no licence to the plaintiff or the public. The plaintiff was a 
trespasser. There was no obligation or duty imposed on the 
defendants to give the warnings required at highway crossings. 
There is no evidence of actionable negligence.

Boyk v < \ ir < ©., 11 Man. L.R 276; O.TM. Co. r. Ander
son, 28 Can. S.C.R. 541; 21 Hals. 394; U.T.R. Co. v. Barnett, 
[1911] AX'. 361 ; and Hardcastle v. South Yorkshire R. Co., 4 H. & 
N. 67, are authorities sustaining the ruling of the trial Judge.

I would dismiss the appeal. Appeal dismiss'd.

CAPITAL TRUST CO. v. YELLOWHEAD PASS COAL A COKE CO.
Alberta Supreme Court, Appellate Division, Scott, Stuart and McCarthy, JJ.

February 19, 1916.
1. Parties (§ III—123)—Foreclosure action—Intervention of creditors 

to contest security.
In a foreclosure action to enforce the securities of bondholders against 

a company in liquidation, an unsecured creditor cannot, either under 
r. 28 or r. 40, be allowed to be added as a party defendant for the pur
pose of contesting the validity of the deed of trust.

IUoyd v. Lloyd, 6 Ch. 1). 339, 343. referred to.|

2
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2. Pleading (§11 P—283)—Mode of attacking security of creditor.
The more regular course for an unsecured creditor, who desires to 

attack the security of another creditor, is not to contest it by way of 
defence or counterclaim in an action for its foreclosure, but to issue a 
separate statement of claim anil then apply for a consolidation order, or 
for a stay of proceedings in the foreclosure action under r. 233.

3. Pleading (§ III A—300)—Counterclaim—Nature of plea.
A counterclaim when pro|ierly drawn is not a defence, hut is a new 

and separate action.
4. Corporations and companies (§ VI F 2—360)—Winding-up—Contes

tation of claims—Secured claims.
Sec. 85 of the Winding-up Act, R.8.C. 1906, ch. 144, which enables 

a creditor to contest claims filed in the proceedings, only applies to 
those claims which are made in the winding-up proceedings, and since 
a secured creditor is not bound to enter such proceedings for the purpose 
of enforcing his security, a general creditor has therefore no standing 
to attack such security, the enforcement of which is sought by an inde
pendent foreclosure action.

5. Corporations and companies (§ IV D 2—80)—Ultra vires—Right
OF CREDITOR TO SET UP.

The plea of ultra vires cannot be set up by a creditor defending on 
behalf of the company.

6. Bills of sale (§ IV—45)—Status of creditor attacking validity.
A creditor defending on behalf of a company cannot attack the validity 

of an instrument under the Bills of Sale ordinance where such course is 
not open to the company.

Appeal from the judgment of Beck, J., granting leave to
defend in a foreclosure action. Reversed.

J. E. Wallbridye, for plaintiff, appellant.
H. //. Par lee, K.C., for defendant, respondent.
The judgment of the Court was delivered by 
Stuart, J.:—The plaintiff sues as trustee for the bondholders 

of the defendant The Yellowhead Pass Coal & Coke Co. Ltd., 
under a mortgage to secure the bonds. The action is the usual 
mortgage action. Prior to the commencement of the action in 
which originally The Yellowhead Pass Coal & Coke Co. Ltd. was 
the sole defendant an order had been made under the Winding-up 
Act ordering that company to he wound up and appointing a 
provisional liquidator. For this reason it was necessary under 
the provisions of sec. 22 of the Act to obtain the leave of a Judge 
before commencing the action. This leave was given by Beck, 
J., by an order dated November 23, 1915. That order is ex
pressed on its face to have been made “ upon the application of 
the Capital Trust Corporation Ltd. and upon hearing what was 
alleged by counsel.” Although this does not shew that anyone 
representing Revillon Wholesale Ltd., who are said to be unsecured 
creditors of the insolvent company, was present upon the applica
tion, it was stated to us that the solicitor for that company was



27 D.L.R.I Dominion Law Reports. 27

in fact present and made some objection. It was also stated to 
us that at that time the solicitor for Revillon Wholesale Ltd. 
asked to be allowed to defend the action. Just exactly what 
occurred may be perhaps a matter of dispute, but on consulting 
Beck, J., he informs us that the question of Revillon Wholesale 
Ltd. being allowed to defend the action was mentioned, and he 
thinks also the question of their being added as defendants and 
being allowed to counterclaim ; but he intimated that a separate 
application could be made by that company for that purpose. 
Some days later an application was made to Beck, J., and a draft 
order was submitted to him which is in the appeal l>ook and 
which shews that Revillon Wholesale Ltd. then asked for an 
order that they
be- at liberty in the name and on behalf of the defendant company to take 
nil necessary and proper proceedings as said Revillon Wholesale Ltd. may 
be advised by way of defence to this action, and if so advised to proceed 
thereu|»on to trial,
with liberty to apply for further directions. Upon this draft 
order Reck, J., made the following notation;
The applicants may take this order as it is drawn or if they wish they may 
substitute or add a provision whereby they themselves be added as defend
ants with liberty to counterclaim on behalf of themselves and all creditors 
other than the plaintiff on any ground they may set up. In such a case as 
this there may quite clearly be grounds open to the creditors at all events 
by counterclaim which are not open to the company. No order for security 
is made owing to the Admitted worth of the applicant. Under the practice 
permitting the intervening of parties interested who are not parties and the 
addition of parties it is not necessary that the statement of claim should 
shew or be amended so as to shew any claim for relief against them.

ALTA.

A. C.

Capital
Trust

Co.

Coal Co.

The applicants accepted the alternative suggestion thus made 
and Heck, J., eventually, on December 15, signed an order adding 
Revillon Wholesale Ltd. as a defendant and permitting it on 
behalf of itself and all other creditors to take all necessary and 
proper proceedings by way of defence or counterclaim or both as 
it might be advised. From this order the plaintiffs have brought 
this appeal.

It appears that after the order was obtained a defence was 
tiled on behalf of the original defendant and the added defendant 
jointly. By this document a number of defences were set up, 
some of which could have been raised by the insolvent company 
but also another which that defendant could not have raised, vit., 
that the trust deed or mortgage covered considerable goods and
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chattels (this being, however, stated rather inferentially than 
directly), that there had been no immediate delivery or actual 
change of possession and that the deed had not been registered 
under the Bills of Sales ordinance. Then the “defence” con
cludes as follows :—

“Th<i defendants therefore counterclaim against the plaintiff 
a declaration that (1) The trust deed in the statement of claim 
mentioned was ultra vires of The Yellowhead Pass Coal & Coke 
Co. Ltd. (non-personal liability) and is invalid; or in the alter
native (2) That the said trust deed is void against the creditors 
of the said The Yellowhead Pass Coal & Coke Co. Ltd. (non
personal liability) in respect of the chattels purported to be 
pledged and charged thereby.”

It is perhaps worthy of notice that, although in the style of 
cause in this defence Revillon Wholesale Ltd. is described as 
“ Defendants as well on its own behalf as on behalf of all other 
creditors of the Yellowhead Pass Coal and Coke Co. Ltd. except 
the plaintiff, under order dated November 15, 1915,” there is 
not in the defence itself any allegation that Revillon Wholesale 
Ltd. is in fact a creditor of the insolvent company nor to what 
amount. In these days formality in pleading is perhaps out of 
date, but I should have thought that a more proper form would 
have been followed if the insolvent company had made its own 
defences and if a separate counterclaim had been inserted shewing 
that Revillon Wholesale Ltd. were in fact creditors, stating the 
amount of its claim, which indeed in such an action has to be 
proven before the plaintiff can go on to attack the deed and then 
alleging the facts which it was to be submitted would give it the 
right to a judgment as on a statement of claim declaring the trust 
deed invalid as against creditors, that is, for non-compliance with 
the Bills of Sale ordinance. This latter is clearly not a claim 
which the insolvent company could make, and yet it is made to 
put it forward as the defence (not called a counterclaim at all) is 
drawn.

It would appear from Lloyd v. Lloyd, 6 Ch. D. 339, and, in 
appeal» 343, that the only ground upon which the Court will refuse 
leave to a mortgagee to proceed by action to enforce its security 
is that the Court is prepared to say to the mortgagee at once that 
he need not trouble about his action because his claim will be at
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once recognised and allowed in the liquidation proceedings. If ALTA, 
the Court is not prepared to say that, then it seems that the mort- s. C. 
gagee should have no impediment put in his way in proceeding in Capital 
the ordinary manner to enforce his claim. It would appear, Trust

therefore, that Beck, J., adopted the proper course in refraining ,, '
from imposing any terms under the provisions of sec. 22, although, Yellow-

as he informs us, the question of imposing terms did occur at Pass

least to his own mind even if not suggested by counsel. He de- CoalCo. 

cided apparently, and in view of the decision in Lloyd v. Lloyd 8tuarti J* 
supra, I think correctly, that the leave to bring the action should 
he given without reserve, and that the desires of Revillon Whole
sale Ltd. could be properly met by an application by that com
pany to be made after the action was begun to be added as a party 
defendant, just as might be done in any ordinary action, but, I 
am careful to add, in a proper case.

In my opinion, the order in its full extent cannot be supported 
under either r. 28 or r. 40. The plaintiff's action is the usual 
foreclosure action. As between the parties to that action there 
could not be any question raised with regard to the invalidity of 
the trust deed for lack of registration under the Bills of Sale Act.
I am unable to see how its invalidity on that ground could be in 
any way “involved in the cause or matter.” The concluding 
words of r. 28 (2), viz., “ In order to protect the rights or interests 
of any person or class of persons interested under the plaintiff or 
defendant,” do not seem to me to be at all wide enough to allow 
a new action by a third party by wav of counterclaim to declare 
the deed void as against him. Such a third party cannot possibly 
he claiming under the original defendant because that obviously 
involves merely the right to claim the advantage of the defendant’s 
rights, the party proposed to be added being dependent upon 
that defendant and claiming through him. But in this case 
Revillon Wholesale Ltd., so far from claiming or being interested 
under or through the insolvent company defendant, are claiming 
a separate and independent right to set aside the deed, which that 
company could not possibly maintain at all.

The matter is perhaps not so clear in so far as r. 40 is con
cerned. That rule says:
Where a |H1 rsim who has not been made a party to an action satisfies the 
Court or a Judge that he is interested in the subject matter or result of the 
action and that it is just and convenient that he should be allowed to defend
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tliv action in whole or in part the Court or Judge may order that lie have 
leave ho to do.
At first blush this would seem to lie wide enough. But upon con
sideration I think it must be dear that this is not so. It is to be 
observed that the intervening party is only to be given leave to 
defend the action. Surely that means that he may raise matters 
of defence only. An affirmative claim by a creditor of the grantor 
to set aside a deed as invalid as against creditors is surely not 
properly described as a defence to an action against the grantor 
to enforce the deed. The rule is an extension of the English 
marginal r. 95, which is confined to an action for the recovery 
of land. But the extension seems to me to be an extension only 
so far as the subject matter of the action is concerned. A counter
claim when properly drawn is not a defence, but is a new and 
separate action. It is in effect a statement of claim, and I cannot 
see that we have even yet arrived at the stage whore a statement 
of claim is to be considered a defence.

I was first inclined to think that something could be rested in 
support of the order upon the provisions of sec. 85 of the Act, which 
says that
Any liquidator, creditor or contributory or shareholder or member may ob
ject to any claim filed with the liquidator or to any dividend declared. 
But this appears to me to apply only to claims made in the wind
ing-up proceedings. A secured creditor is not bound to enter the 
winding-up proceedings for the purpose of enforcing his security: 
Parker and Clark, 498. The provisions of sec. 76 with respect 
to valuing a security apply only where the right to the security 
is not disputed: Parker and Clark, 497. Of course, if the secured 
creditor does attempt to use the winding-up proceedings to enforce 
his security by making an application in those proceedings, it 
may be that a right to contest will arise: see lie (iaudet Frères 
Steamship Co., 12 Ch.D. 882. But ordinarily a secured creditor 
is to be considered as an outsider : Lloyd v. Lloyd, and Re (iaudet 
Frères Co., uhi supra; Palmer II., 28. I think, therefore, there 
is nothing in the suggestion that the existence of a right of con
testation by a creditor of another creditor’s claim in the winding- 
up proceedings can give any foundation for a right to contest the 
usual ami separate action for foreclosure which is outside the 
winding-up proceedings altogether.

There is remaining, however, another aspect of the matter 
which requires consideration.
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Counsel for the appellant plaintiff stated that the appellant 
did not object to the order as originally submitted to Beck, J.. 
which merely gave liberty to Revillon Wholesale Ltd., in the 
name and on behalf of the defendant, to take all necessary and 
proper proceedings as they might be advised by way of defence 
to the action. This would permit the defence being urged by 
Revillon Wholesale Ltd., in the name, of course, of the insolvent 
company, that the trust deed was ultra vires of the company, but 
would not make Revillons parties defendants nor give them any 
right to counterclaim. It does not appear at first sight, of course, 
to be going very much farther to permit them also to counter
claim, but the real obstacle to the respondent’s contention again 
at once appears when it is observed that they desire to counter
claim on a ground not open at all to the defendant in whose name 
they are being allowed to defend.

In the result the matter comes down to this, therefore : A 
man gives a mortgage on his property to secure a creditor and 
that creditor brings an action to enforce his security. Another 
creditor desires to attack the validity of the security on a ground 
not open to the mortgagor. He brings an action, we shall suppose, 
in tin* ordinary way. Would the mortgagee be allowed in such 
a case to proceed to enforce his security while the action to set it 
aside was also proceeding? The mortgagee would be a necessary 
party to that action, and, where as here it is necessary for the 
plaintiff first to prove his claim and right to a judgment, the mort
gagor is also a necessary party. Although these exact circum
stances do not appear to have arisen in any case 1 can discover, 
it seems clear that the Court would not allow the mortgagee to 
proceed to realize upon his security until he had successfully 
maintained its validity in the action against himself and the mort
gagor to set it aside ; although, of course, the party attacking it 
would be put upon terms to proceed promptly with his action. I 
have no doubt indeed that the case would be a proper one for a 
consolidation order or for a stay of proceedings in the foreclosure 
action under r. 233.

In reality, therefore, it becomes simply a question of the tech
nical regularity of the course adopted. For the reasons given I 
think, with much respect, that it was irregular. There is no 
doubt that Revillon Wholesale Ltd. could have issued their separ-
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ate statement of claim and then immediately have obtained a 
consolidation order. That is the course which in strict practice 
it seems to me should have been adopted. And it would have had 
this advantage, that there would probably have been a real state
ment of claim properly drawn instead of the peculiar document 
which is called a defence and turns into a counterclaim at the end.

It cannot, therefore, be said to be certain that by the adoption 
of the more regular and deliberate course exactly the same result 
would have been arrived at as by the short-cut method allowed 
by the order appealed from. I think, therefore, the appeal should 
be allowed with costs, the order below set aside, and the order 
originally asked for substituted. In view, however, of what has 
been intimated, and of the appellant’s expressed desire to hasten 
their action, it would be perhaps a matter worthy of their con
sideration whether they should not be content with a simple 
amendment of the pleadings and the payment of costs.

A ppeal allowed.

REX v. FOLKINS; Ex parte McADAM.

Sew Brunswick Supreme Court. Anpeal Division, White. Harry and 
(trimmer, JJ. Xorember 26. 1915.

1. Obstructing justice (§ I—10)—"Summary conviction,’’ or "summary 
trial"—Jurisdiction.

The offenee of obstructing a |M*iice offieer in the exeeution of his duty 
(Cr. Code. see. 109), is one which limy be prosecuted under the "summary 
convictions” procedure of Part XV. of the Code, or under the "summary 
trials" procedure of Part XVI., if taken before a magistrate having juris
diction under both procedures; if the procedure of Part XVI is followed 
his jurisdiction will lx* subject to the consent provided for in Cr. Code, 
see. 778, in a province where consent is not disjiensed with; but if the 
procedure of Part XV (summary convictions), is followed throughout, 
the magistrate has jurisdiction to try the case and impose the punishment 
applicable to a "summary conviction," without asking the consent of 
the accused under Cr. Code, see. 778.

\R. v.CroHsen, 3 Can. Cr. Cas. 152, R. v. Carmichael, 7 Can. Cr. Cas. 
If >7, and R. v. Van Koolberger, 1(> Can. Cr. 228, dissented from; R. v. 
Selson, 4 Can. Cr. Cas. 401 and R. v. Jack, 5 Can. Cr. Cas. 304. considered; 
and sett Annotation at end of this ease on "Summary proceedings for 
obstructing peace officers.")

Motion on certiorari to quash a conviction made by the police 
magistrate of the town of Sussex, N.B., for wilfully obstructing 
a peace officer in the execution of process.

One William J. Me Adam was convicted before Hiram W. 
Folkins, police magistrate for the towfn of Sussex, on a charge of 
wilfully obstructing William McLeod, a provincial constable, in 
the execution of a certain legal process. The proceedings before
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the magistrate and the1 conviction founded thereon were removed N B 
into this Court by certiorari granted by His Honour Mr. Justice 8. C.
( 'rocket on the 27th of July last, and at the same time His Honour 
grunted an order nisi calling upon the1 magistrate and the prose- „

1" Ol.KIXS
eutor to shew cause* at this sitting why the saiel conviction should j.;x PARTB 
not be* quashed on the ground that the magistrate hael no juris- McAdam. 
diction to try and convict the* accused without first obtaining statement 
his consent to be trieel summarily, pursuant to the provisions of 
see. 778 of the Criminal Cotie.

Ralph St. John Freeze shewed cause. The proceedings were Argument 
commenced and continued to conviction under Part XV. of the 
Code. The charge is laid under see. 169, for obstructing a peace 
officer in the lawful execution of a legal process. It will be con
tended that the procedure of Part XV. does not apply to this 
offence, because under sec. 700 of the Code it is subject to a 
special provision enacted in Pt. XVI., sec. 773 (e), and that the 
accused could not be tried summarily without first being put 
to his election as to the mode of trial. There is no special pro
vision within the meaning of sec. 706 providing for the trial 
of this offence. The offence contemplated by sec. 773 (e) is a 
different offence, and one for which a much more severe penalty 
is imposed. For the offence under sec. 169 the punishment is 
six months' imprisonment or a fine of $100; for the offence under 
see. 773 (e) it may be both (see sec. 781). Section 774, sub-sec.
(2), expressly pro vides that the absolute summary jurisdiction 
Riven to any justice or justices by any part of the Code is not 
to be affected by Pt. XX L The cases of The Queen v. Crossen 
(1899), 3 Can. Cr. Cas. 153; The King v. Carmichael (1902),
7 Can. Cr. Cas. 167; and The King v. Vow Koolberger (1909),
16 Can. Cr. Cas. 228, deciding that the offence could not be 
tried summarily if not overruled should not be followed, and 
The Queen v. Crossen was not followed in The King v. Nelson 
<1901), 4 Can. Cr. Cas. 461, and The King v. Jack (No. 2)
1902), 5 ( an. Cr. Cas. 304, and Mr. Daly, in his work on Criminal 

Procedure, second edition, at page1 386, says that the provision 
that is now sub-sec. (2) of sec. 774 was not brought to the atten
tion of the Court in The Queen v. Crossen, and the decision as 
reported is not understandable. If the contention on behalf of 
the accused that Pt. XVI. controls Pt. XV. is correct, the offences

3—27 D.L.R.
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under secs. 370, 374, 375, 370, 377 and 378 cannot he tried sum
marily without the consent of the party charged, and if consent 
is refused, they cannot he tried at all; they cannot he tried on 
indictment and no other procedure is provided.

Daniel Mulliti, K.C., in support of the order nisi. It is impor
tant to keep in mind that thi* offence and the only offence that 
concerns the present application is the offence of obstructing a 
peace officer in the discharge of his duty. The defendant’s con 
tent ion is that this is an offence provided for by special enact
ment by sec. 773 (f) within the meaning of sec. 70b. and, there
fore, is not triable summarily without his consent under Pt. NX 
The Manitoba, the Nova Scotia, and the Quebec cases referred 
to by my learned friend, and which I cite in support of this appli 
cation, have not been overruled, but, on the contrary, are tin 
only decisions on the point in question in any of the province.-* 
in which the summary jurisdiction in respect to such an offend 
is not absolute. The cases of The King v. Nelson and The Kin</ 
v. Jack, No. 2. from British Columbia, cited in support of tin 
conviction, are not authorities on the point, for in that pro vinei • 
the jurisdiction of the magistrate in respect to a summary trial 
of this offence is absolute, and no consent of the party charged 
is required. Notwithstanding what is said in Daly on Criminal 
Procedure, it seems improbable that a Court with the standiim 
of the Manitoba Court could have decided the Crosnen ease in 
ignorance of the provision of 55 A; 5(i X'ict. eh. 29, sec. 781, now 
contained in sub-sec. (2) of sec. 774. But. assuming that it did. 
it is contended that knowledge of it would not have affected tin- 
decision in the case, because absolute summary jurisdiction i- 
not given over this offence by any other part of the Act. It 
does not follow, as has been argued, that if Pt. X\\ is controlled 
by Pt. XXT. in respect to the prosecution of this particular offence 
the summary jurisdiction of magistrates over the matters enu
merated in secs. 370,374,375,370,377 and 378 would be destroyed. 
They would only lie deprived of absolute jurisdiction where special 
provision had been otherwise enacted.

White, J.: This matter is before us on certiorari. The con
viction was made by the police magistrate of the town of Sussex 
The offence with which the defendant was charged, and for 
which he was convicted, is, “that he did wilfully obstruct William
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McLeod, then acting as a peace officer, in the lawful execution N B
of a certain process, namely, an execution issued out of the town s. <
of Sussex civil Court.” „

Rkx
The defendant now seeks to quash the conviction on the >■ 

ground that the charge is not one triable under Pt. XV., “Sum- 
mary Convictions,” but could only be summarily tried under McAdxm. 
Pt. XVI., which provides for the summary trial of certain indict- wwtv j. 
able offences (of which the offence here in question is one), and 
could be so tried only with the consent of the accused.

Section 773 (Pt. XVI.) enacts, “Whenever any person is 
charged liefore a magistrate” with—then follows, in clauses 
lettered (a) to (g), an enumeration of a number of offences—
“the magistrate may, subject, to the provisions of this part, hear 
and determine the charge in a summary way.” Clause (e) of 
this sections reads: “With assaulting or obstructing any public 
or peace officer engaged in the execution of his duty or any person 
acting in aid of such officer.”

All of the offences specified in sec. 773, with the exception 
of that of obstructing a peace officer in the execution of his duty, 
arc declared by the Code to be indictable offences: and but for 
the provisions of Pt. XVI. must have been prosecuted and tried 
as such.

Section 109 reads: “ K very one who resists or wilfully ob
structs

“(ft) Any peace officer in the execution of his duty or any 
person acting in aid of such officer.

“ (b) Any person in the lawful execution of any process against 
any lands or goods or in making any lawful distress or seizure” 
is guilty of an offence punishable on indictment or on summary 
conviction, and liable, if convicted on indictment, to two years’ 
imprisonment, and, on summary conviction before two justices, 
to six months' imprisonment with hard labour, or to a fine of 
one hundred dollars.

It is claimed on behalf of the defendant that, notwithstanding 
the terms of sec. lt>9, the effect of the provisions of Pt. XVI. is 
to require that the offence of obstructing a peace officer must 
either be prosecuted by indictment, or, with the consent of the 
accused, be tried under Pt. XVI. before one of the officials therein 
designated, and in the mode thereby provided, and cannot be
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tried under the ordinary summary conviction procedure provided 
by Pt. XV.

The Supreme Court of Manitoba decided in favour of a like 
contention in The Queen v. Crossen (1899), 3 Can. Cr. Cas. 152. 
No reasons are, however, given for the judgment.

That authority was followed, in Nova Scotia, by Weatherbe, 
J., in The King v. Carmichael (1902), 7 Can. Cr. Cas. 107.

Cross, J., in The King v. law Koolbergcr (1900). 10 Can. Cr. 
Cas. 228, reached a like conclusion.

On the other hand, in two British Columbia cases, one, The 
King v. Nelson (1901), 4 Can. Cr. Cas. 401, before Drake, J., 
and the other, The King v. Jack (1902), 5 Can. Cr. (’as. 304, 
before Walkem, J., Regina v. Crousen was considered and not 
followed.

It is obvious that if Pt. XVI. has the effect claimed for it, 
namely, that it affords the only authority under which a person 
can be proceeded against summarily for obstructing a peace 
officer, then the words in sec. 109, distinctly making such offence 
punishable on summary conviction, are, to say the least, super
fluous. For if the words “summary conviction,” there used, are 
to be construed as meaning a summary trial, under Pt. XVI., 
they are unnecessary, since Pt. XVI. would have sufficed to pro
vide such trial without those words. Moreover, sec. 169 says, 
“On summary conviction More two justices;” while Pt. XVI. 
vests the power of trial thereunder in such officers only as are 
specified in sec. 771, and which officers do not include justices, 
though they do include any officer having the power to do alone 
such acts as are usually required to be done by two justices.

It has lieen suggested that all difficulties may be reconciled 
by holding that the offence in question may, by virtue of sec. 
169, be tried summarily before two justices, in which ease the 
penalty would lie limited to that imposed by that section; but 
that whenever the offence comes More a magistrate, as defined 
by see. 771, then it can only be disposed of under the provisions 
of Pt. XVI. As I understand the judgment of Cross, J., in The 
King v. Van Koolberger, he held that view, although he decided. 
notwithstanding, that the accused could only be tried More 
two justices with his own consent, liecause it could not lx* sup
posed that Parliament intended to dispense with such consent
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in the ease of a trial before two justices while requiring it in the 
case of a trial before the higher officials designated in sec. 771.

The difficulty in the way of that solution is that sec. 604 
provides that certain officials, including a “police magistrate or 
stipendiary magistrate appointed,” etc., may do alone what
ever is authorized by this Act to be done by two or more justices.” 
Reading this section in conjunction with sec. 169 the result is 
that sec. 169, in authorising summary conviction before two 
justices, authorizes the like conviction before a police magistrate, 
the penalty in either casn Ijeing that fixed by the section.

On the other hand, the maximum penalty provided by sec. 
781 in case of trial and conviction under Pt. XX'I. is doubly as 
severe as is that imposable in the case of summary conviction 
under sec. 169.

Now, it is quite clear that, if it were not for the pro visions 
of Pt. XX'I., the offence of obstructing a peace officer could, under 
sec. 169, be prosecuted and punished on summary conviction 
before two justices, or before any magistrate having, by sec. 
604, the power of two justices. In such case the procedure 
would undoubtedly be that provided by Part XV. (“summary 
convictions”). That procedure differs in many material respects 
from the procedure governing preliminary enquiry in the case 
of indictable offences. One very important distinction is this, 
that in the case of summary convictions the prosecutor, who 
may be, and usually is, the informant, initiates the proceedings 
and is liable for costs in the event of the information being dis
missed; while, on the other hand, the defendant, if convicted, 
may be adjudged to pay costs to the prosecutor.

Upon summary conviction proceedings, the magistrate tries 
and finally disposes of the charge, subject, of course, to appeal 
as provided. But in preliminary enquiry proceedings, the duty 
of the magistrate is merely to ascertain whether the accused shall 
be sent up for trial. Manifestly, if it were not for the provisions 
of Pt. XVI., the only steps which could be taken before a magis
trate in respect of any of the offences specified in sec. 773, except 
that of obstructing a peace officer, would be by way of preliminary 
hi aring. For, as I have already pointed out, all of such offences 
Uing made indictable, and indictable only, by the several sec
tions creating them, could have been tried only upon indictment

37
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were it not for Pt. XVI. That part is, I think, clearly intended 
to provide, in respect of the offences there specified, that the 
accused may, with his consent, be tried Indore the magistrate 
instead of being sent up for trial in the ordinary way. If the 
accused refuses his consent, the only course open to the magis
trate is to proceed with the preliminary enquiry. In other words, 
the object and effect of that Pt. XVI. is to provide a summary 
trial for certain offences which would otherwise have been triable 
only upon indictment.

It is not intended to substitute a trial under its provisions 
for proceedings on summary conviction, when such proceedings 
are authorized by the Act as they are in the case of sec. 169. 
Any doubts suggested as to that must, I think, be laid to rest 
by sec. 774 (2), which expressly declares “The provisions of this 
part shall not affect the absolute summary jurisdiction given to 
any justice or justices in any case by any other part of this Act."

I find it impossible to believe that when the Code, in sec. 
169, makes the offence here in question not only indictable, but 
also punishable on summary conviction, and prescribes a maxi
mum penalty where the accused is convicted on summary con
viction. which is less, not only than that imposable where lie is 
convicted on indictment, but less than that imposable under 
Pt.XVL, it was. nevertheless, intended that the offence can only 
be prosecuted either by indictment or under Pt. XVI.

I11 the present case, had proceedings been taken before tin 
magistrate with the view of having the accused committed for 
trial, then no doubt Pt. XVI. would have d; and had tin- 
accused then given the requisite consent, the magistrate could 
have tried him, and in that case could, in the event of convic
tion, have imposed the punishment provided by sec. 781. Or, 
he might in such case, under the provisions of sec. 784, have 
refused to try the accused, and sent him up for trial. But, 
when, as was the case here, the prosecutor laid the information, 
and prosecuted throughout, as for an offence punishable on sum
mary conviction, and the offence is by statute expressly made 
so punishable, I do not think Pt. XVI. is applicable.

For these reasons I think the rule should lx1 discharged.
Barry, J.: Every person who is charged with the offence of 

which the defendant here is charged and convicted, that is, wil-

55
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fully obstructing a peace officer in the lawful execution of a pro
cess against goods, may, under sec. 109 of the Criminal Code, 
Ih* proceeded against under Pt. XIV. by preliminary inquiry 
ami indictment, and, if convicted on indictment, is liable to two 
years’ imprisonment; or he may lx* proceeded against summarily 
under Pt. XV. Indore two justices, and, if convicted under this 
part, is liable to six months’ imprisonment with hard labour, or 
to pay a fine of 8100.

It is not that the police magistrate of the town of
Sussex, the magistrate Indore whom the accused was convicted, 
has the power to do alone whatever is authorized by the Criminal 
Code to lni done by any two or more justices (sec. 004). The 
proceedings returned here upon the certiorari shew that the 
magistrate, in making the conviction, proceeded under Pt. XV. 
of summary convictions, and that he imposed tin» maximum 
fine of $100. On upin'uring Indore the magistrate, the accused 
was asked to plead, pleaded “not guilty," ami was admitted to 
a full defence; he was not asked to consent, and did not con
sent, to the charge being summarily tried and determined by 
the magistrate. And this is the objection, and the sole objection 
to the conviction—that the magistrate had no jurisdiction to 
try the accused without his consent.

Pt. XVI. of the Criminal (’ode provides for the trial in a 
summary way of a number of indictable offences, amongst which 
is the offence of obstructing any public or peace officer engaged 
in the execution of his duty: sec. 773 (e). But it is made a 
condition precedent to the exercise by the magistrate of the 
increased jurisdiction conferred by this part of the Code that 
consent of the accused to the charge being thus summarily tried 
and determined should !>e obtained: sec. 778 (3). And it is 
argued on behalf of the accused that, because the application 
of Pt. XV. is made subject to any special provision otherwise 
enacted with respect to the same offence (sec. 70G), and inas
much as secs. 773 and 778 (3) of Pt. XVI. do make special pro
uvons for the summary trial with the consent of the accused, 
of the same offence, it follows that the summary jurisdiction con
ferred upon the magistrate by Pt. XV. to try the accused with
out his consent is excluded. But, with every deference for the 
opinions of those who may hold that view, I cannot assent to 
that reasoning.

N. B
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I do not think that it can Ik* inferred from the grant of a 
jurisdiction to the magistrate over an offence which, on account 
of the gravity of the circumstances surrounding its commission, 
may he regarded as indictable, that the Parliament intended to 
deprive the magistrate of the jurisdiction which he already pos
sessed over the same offence in a less aggravated form, and which, 
on that account, might properly he triable by summary convic
tion under Pt. XV.

In the interpretation of statutes, it is an old and settled canon 
of construction that a statute ought to he so construed that, if 
it can bo prevented, no clause, sentence or word shall he super
fluous, void or insignificant : The Queen v. Bishop of Oxford 
(1879), 4 Q.B.D. 245, at p. 261. In order to arrive at the real 
meaning of a statute*, it is always necessary to get an exact con
ception of the aim, scope* and object of the whole Act: Smelting 
Company of Australia v. Commissioners of Inland Revenue (1890), 
2 Q.B.D. 179, at p. 184. In Maxwell on the Interpretation of 
Statutes, 5th eel., 372, the principle of construction is laid down 
in these terms : “Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to a manifest con
tradiction of the apparent purposes of the enactment, or to 
some inconvenience or absurdity, hardship or injustice, presum
ably not intended, a construction may be put upon it which 
modifies the meaning of the words and even the structure of a 
sentence.”

There appears to have been a wide divergence of judicial 
opinion and some confusion in the decisions of some of the Courts 
of Canada in regard to the question which this Court, for the 
first time, I believe, is now called upon to determine. In two 
British Columbia cases, Rex v. Nelson (1901), 4 Can. Cr. Cas. 
461, and Rex v. Jack (1902), 5 Can. Cr. Cas. 304, it has been 
decided in circumstances similar to the facts in this case, that 
the magistrate has jurisdiction under Pt. XV. to try an offence 
of this kind ; but those cases lose much of their value as autho
rities in this province when it is pointed out, as it has been pointed 
out in a subsequent case, that, in the province where those cases 
were decided, the jurisdiction of the magistrate is absolute and 
does not depend upon the consent of the accused.

In Reg. v. Crossen (1899), 3 Can. Cr. Cas. 152 (Manitoba),
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it was decided by a strong Court, and a Court to whose opinion 
every respect is due, that, notwithstanding the provisions of sec. 
144 of the old Code, which corresponds with the present sec. 169, 
the parties who were charged with an offence similar to the one 
of which the defendant here has been convicted, could not be 
tried summarily under Pt. XV. except with their consent, as 
provided by sec..778 (3). Hex v. Carmichael (1902), 7 Can. Cr. 
Cas. 167, a Nova Scotia case, was decided, as appears by the 
report of the case, solely upon the authority of Heg. v. Crossen, 
supra. Mr. Justice Cross, in Hex v. Van Koolberger (1909), 
16 Can. Cr. Cas. 228, arrives at the same conclusion.

An interesting side light is thrown upon the case of Heg. v. 
Crossen, which, if true, and I can see no reason for doubting 
its correctness, must have the effect of materially weakening, 
if not totally destroying, the effect of that decision, by Mr. 
Patterson, K.C., the learned editor of the second edition of 
Daly’s Criminal Procedure. Mr. Patterson, who was counsel 
for the Crown in the argument of the ease, at page 386 of the 
work referred to, says that, for a reason not necessary to give, 
the Crown was not specially anxious to sustain the conviction, 
and that the provisions that are now to be found in sec. 774, 
sub-sec. 2, were not drawn to the l ntion of the Court. That 
sub-section, which seems to me to i d of vast importance, reads: 
“The provisions of that part (XVI.) do not affect any absolute 
summary jurisdiction given to justices by any other part of this 
Act.”

This sub-section seems to convey a very clear idea that, in 
passing secs. 773 and 778 of Pt. XVI., the Parliament did not 
intend to nullify and render of no effect whatever the provisions 
of sec. 169, which, in express terms, confers upon the magistrate 
an absolute jurisdiction to punish on summary conviction an 
offence of this kind without the consent of the offender. And 
who can say that a consideration of the section, had it been 
brought to the attention of the Court, might not have produced 
an entirely different result in the case of the Manitoba decision 
referred to.

The manifest intention of a statute must not lie defeated by 
too literal an adhesion to its precise language: Hex v. Vasey, 
(I90ÔJ 2 K.B. 7Ô0. Obviously, the intention of Pt. XVI. was to
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provide, with the consent of the accused, a summary mode of 
trial of certain indictable offences, and not to interfere with the 
jurisdiction to try offences punishable by summary conviction. 
But the offence charged in this case is punishable either by in
dictment or summary conviction; and the difficulty seems to 
lie in determining whether it should be made the subject of a 
“summary trial" under Pt. XVI., or of a “summary conviction" 
proceeding under Pt. XV., or of a preliminary inquiry under 
Pt. XIV.,to lie followed in that case, should the evidence warrant 
it, by indictment. The determination of that question rests, I 
think, with the magistrate and not with the accused, and is to 
be m'ade to depend upon the gravity or the trifling character of 
the particular offence. It would, indeed, often produce curious 
results were a party who, according to my view, might properly 
be triable in any one of three different ways, and by one of three 
different courses of procedure, and whose measure of punishment 
would to a large extent depend upon the choice of procedure, 
allowed the selection of the tribunal before which he is to be tried. 
Colour is lent to this view by the language of secs. 773 (d) and 
778.

By reading together Pts. XIV., XV., and XVI.—for the 
whole Code for the purpose of interpretation is to be read as 
one Act—and having regard to the varying measures of punish
ment which the legislature has prescribed for an offence which, 
obviously, is one susceptible of widely differing degrees of vio
lence, I think it is clear enough that the magistrate might, with 
perfect propriety in either case, have pursued any one of the 
three following courses:—

(1) Without the consent of the accused, he could have entered 
upon the inquiry authorized by Pt. XIV., and, had the evi
dence warranted it, committed the party to take his trial upon 
indictment. For a conviction upon indictment, the maximum 
punishment is two years’ imprisonment.

(2) Without the consent of the accused, he could have pro
ceeded summarily under Ft. XV., and himself awarded the maxi
mum punishment or penalty prescribed by sec. 109 (b) on a sum
mary conviction, namely, six months’ imprisonment with hard 
labour, or (in the alternative) a fine of $100.

(3) Or, had he proposed to dispose of the case summarily
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undvr Pt. XVI.—and that, as I haw already remarked, is a 
matter for him and not for the accused to determine—the magis
trate, after ascertaining the nature and extent of the charge, 
and before the formal examination of the witnesses for the prose
cution, and before calling upon the accused for any statement 
which he might wish to make, should have stated to the acei d 
the nature of the charge against him; and then, with the con
sent of the accused, and following the1 procedure1 prescribed by 
sec. 778, the magistrate might have proceeded to try and dis
pose of the case summarily. The maximum punishment for a 
conviction under Pt. XVI. is six months’ imprisonment with hard 
labour, and, in addition, a fine of not exceeding, with costs, 
$200.

When the measure of the punishments under the different 
modes of procedure is considered, it is not difficult to discern 
reasons why, in a procedure involving the more severe penalties, 
Parliament has required the consent of the accused as a condition 
precedent to the exercise of jurisdiction by the magistrate under 
Pt. XVI., whilst in a summary conviction proceeding under Pt. 
XV., involving, as it does, a much more moderate punishment, 
it has considered such consent unnecessary.

It is only by a very forced construction that sec. 773 can be 
said to be a “special provision otherwise enacted” with respect 
to the specific offence charged in the information here, so as to 
bring it within the scope of sec. 706 of the Code. I should be 
disposed to regard it, not as a special provision with respect to 
this or any other particular offence, but rather as a general enact
ment making provision for the summary trial of a number of 
indictable offences which, without it, could only be tried by 
indictment. So that I conceive the true intention of Parliament 
to have been, not the curtailment of the summary jurisdiction 
previously exercisable by magistrates under the authority of 
Pt. XV., but the enlargement of that jurisdiction by extending 
it to a class of offences theretofore punishable by indictment 
only; extending it, however, only with the consent of the accused.

Some effect must be given to sec. 774 (2). It cannot be 
lightly passed over, as if it had no place in the statute. If there 
be any conflict between that section and sec. 706, if they cannot 
stand together, then it is the earlier and not the later section
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that must fall. An author must be supposed to be consistent 
with himself ; and, therefore, if in one place he has expressed 
his mind clearly, it ought to be presumed that he is still of the 
same mind in another place, unless it clearly appears that he 
has changed it. In this respect , the work of Parliament is treated 
in the same manner as that of any other author; and the language 
of every enactment must be so construed, as far as possible, as 
to be consistent with every other which it does not in express 
terms modify or repeal. The law, therefore, will not allow the 
revocation or alteration of a statute by construction when the words 
may have their proper operation without it. If the provisions of a 
later Act are so inconsistent with, or repugnant to, those of an 
earlier Act that the two cannot stand together, the earlier stands 
impliodly repealed by the later : Maxwell on St at., 5th ed., 253. 
And the later of the two sections 706 and 774 (2), being the 
(«pre'ssion of the later intention, should prevail over the earlier 
as it unquestionably would if it were embodied in a separate Act.

I am of the opinion that the magistrate had jurisdiction to 
try the applicant, without his consent, under Pt. XV.. and that, 
therefore, the rule should be discharged.

Grimmer, J. (dissenting) : This is an application on the part 
of the defendant to quash a conviction of the police magistrate 
of Sussex under a writ of certiorari issued by order of Crocket, J.. 
on July 27, 1915, on the ground of want of jurisdiction to con
vict, the accused not having consented to be tried summarily.

The offence is that of wilfully obstructing a peace officer in 
the lawful execution of a process (an execution) against the goods 
of one Laura A. Me Adam, which is made an offence by sec. 
169 of the Criminal Code, clause (6), the enactment there being 
as follows:—

“ Everyone who resists or wilfully obstructs ... (6) any
person in the lawdul execution of any process against any landt* 
or goods, or in making any lawful distress or seizure, is guilty of 
an offence punishable on indictment or on summary conviction, 
and liable, if convicted on indictment to two years’ imprison
ment, and, on summary conviction before two justices to six 
months’ imprisonment with hard labour, or to a fine of $100.”

Section 604 of the Code clothes police magistrates with all 
the powers of two justices, and authorizes them to do also
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whatever by the Code is authorized to be done by any two or 
more justices. Section 773 provides that:—

“Whenever any person is charged before a magistrate, (e) 
with assaulting or obstructing any public or peace officer engaged 
in the execution of his duties, or any person acting in aid of such 
officer,” the magistrate may, subject to the subsequent provisions 
of this part, being Pt. XVI. of the Code, hear and determine 
the charge in a summary way. This section relates to proce
dure only, and is designed apparently to provide a summary 
means of disposing of certain offences, as to which, as stated by one 
of the writers on the Criminal Code, in the interests of justice 
the utmost expedition is required in bringing them to trial, and 
which were thought not to be of too serious a nature to entrust 
to the judgment of the officers named in sec. 771, when sur
rounded with the limitations of sec. 778 and following sections.

Section 778 provides that, whenever the magistrate before 
whom any person is charged as aforesaid, proposes to dispose 
of the case summarily, he shall, after ascertaining the nature and 
extent of the charge, but before the examination of the witnesses 
and before asking the accused if he wishes to make any state
ment, state to him the substance of the charge against him, and 
if it is not one that ean be tried summarily without the con
sent of the accused, shall say to him: “Do you consent that 
the charge against you shall be tried by me, or do you desire 
that it shall be sent for trial by a jury?”

Section 781 provides the penalty for certain offences named 
in sec. 773, among which is the offence charged in this case, 
and which differs from the penalty provided by sec. 169 in that, 
under 781, both the fine provided and imprisonment may be 
imposed, while under 169 it must be one of the two only.

By sec. 776, the jurisdiction of tin1 magistrate is absolute, 
without the consent of the accused, over offences similar to this, 
in British Columbia, Prince Edward Island, Saskatchewan, 
Alberta, North-West Territories, and the Yukon Territory.

From this summary, I think it sufficiently appears that the 
accused is given the fundamental right of electing how he will 
be tried, and I do not think he can be deprived of that right 
under the provision of sec. 169 or under sub-sec. 2 of sec. 774, 
and, as authority is, under sec. 169, given to two justices to try
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Annotation

Obstructing 
n peace

this cliarg(‘, and by sec. 004 a police magistrate has all the power 
of two justices, and the offence is specifically named in sec. 773, 
the accused is “charged before a magistrate” within the terms of 
this section, and, in my opinion, except in localities where the 
jurisdiction of summary trial is absolute, without the consent 
of the accused, a person charged as in this case cannot be tried 
summarily without his consent being obtained, as provided in 
sec. 778. This was the decision of the Court of Queen’s Bench 
of Manitoba, in The Queen v. ( 'r os sen, where an offence similar 
to the present w'as charged, and it was held that a writ of certiorari 
should be granted on the ground that the offence1 charged came 
within the provisions of sec. 783, sub-sec. (e), now sec. 771 of 
the Code, and subsequent sections, and that the accused could 
not have been tried summarily except after compliance with 
sec.780, now 778 of the Code, notwithstanding the provisions of 
sec. 144, now 169. This judgment was followed by Mr. Justice 
Weatherbe, of the Supreme Court of Nova Scotia, in The King 
v. Carmichael and McDonald ( 1902), 7 (’an. Cr. (’as. 107, and more 
lately by the Court of King's Bench of Quebec, in The King 
v. Van Koolbcrger (1909), 10 Can. Cr. Cas. 228.

For the reasons given herein I think the conviction should 
be quashed. Order nisi discharged and conviction affirmed.
Annotation—Criminal law (§ II A—49) -Summary proceedings for obstruct

ing peace officers—Criminal Code, sec. 169.
The decision in Ex parte McAdam, supra, adds another case 

to the many conflicting decisions as to summary proceedings 
applicable to the offence of obstructing a peace officer when the 
prosecution is not taken by way of indictment or by way of the 
“formal charge" which takes the place of an indictment in 
Alberta and Saskatchewan. The offence is declared by sec. 109 
of the Criminal Code, and is made punishable either on indict
ment (which includes the “formal charge" before mentioned) 
or on summary conviction. In addition to this, sec. 773 declares 
that whenever any person is charged before a magistrate with 
obstructing a ])eace officer engaged in the execution of his dut> 
or any person acting in aid of such officer, the magistrate may. 
subject to the subsequent provisions of Pt. XVI., hear and deter
mine the charge in a summary way. The language1 of sec. 773 
corresponds in this respect with sub-sec. (a) of sec. 109. Section 
773 includes inter alia the offence of assaulting a peace officer 
in the execution of his duty, which offence is not included in 
sec. 109, but in sec. 290. The assault is one of those specially
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Annotation (continued)- Criminal law ( § II A -49) Summary proceedings 
for obstructing peace officers—Criminal Code, sec. 169.

designated as “ aggravated assaults," and is indictable but not 
punishable on summary conviction, as is the wilful obstruction 
of the officer. Furthermore, see. 160 includes as an offence 
punishable either on indictment or on summary conviction the 
wilful obstruction of any person in the lawful execution of any 
process against any lands or goods or in making any lawful dis
tress or seizure. That offence is not in sub-sec. (e) of
sec. 773 as one of the subjects of a summary trial under Pt. XVI. 
apart from the extended jurisdiction of sec. 777.

In order to find the procedure to be followed where a sum
mary conviction is sought, reference has to be made to Pt. XV. 
of the Code, and by see. 706 Pt. XV. was to apply to every case 
in which a person committed an offence for which he was liable 
to be punished on summary conviction, but the at ion of 
Pi. XV. was subject to any special provision otherwise enacted 
with respect of such offence. The question then arose whether 
M'c. 773 should be treated as regards offences which might be 
punished on summary conviction as subsidiary to the provisions 
of Pt. XV. or as an independent method of procedure. The 
weight of authority seems now to be in favour of the latter theory. 
It is also supported by sec. 798, which declares that, with cer
tain i-xc( < not material to this question, Pt. XV. shall not 
apply to any proceedings under Pt. XVI. The list of offences 
now specified in sec. 773 is one of indictable offences, and there 
K consequently, no inconsistency in viewing the procedure of 
summary trial under Pt. XVI. as an alternative for the procedure 
by indictment. This was not always the case, as prior to the 
amendment of 1909, sec. 773 included under sub-sec. (/) certain 
vagrancy offences which were declared the subject of summary 
conviction, and which were not to be , such as being
an inmate or habitual frequenter of a disorderly house. Sub- 
see. (/) was amended in 1909, and later, in 1915, with the result 
that no offence is now included in sec. 773 which is not indictable. 
The officials authorized to hold a summary trial under Pt. X *T. 
are generally qualified also to hold a “ summary conviction hear
ing" under Pt. XV., and, except where the accused has been asked 
whether lie elects summary trial or not in the terms of sec. 771', 
in which case the record would shew a consent, if given, it ir 
not easy to ascertain whether the magistrate ' ' to try a
charge of obstructing a peace officer under the procedure of 
Pi. XV. or that of Pt. XVI. In some of the provinces the juris- 
dietion of summary trial for the offence was absolute without the 
consent of the accused: see Criminal Code sec. 776, as to British 
Columbia, Prince Edward Island, Saskatchewan, Alberta, North- 
West Territories and the Yukon.
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Annotation (roui in un/)—Criminal law (§11 A 49 ) Summary proceedings
for obstructing peace officers Criminal Code, sec. 169.
Thv forms of summary conviction sire (’ode forms 31, 32 ami 

33, and the forms of conviction on summary trial arc Code form- 
55 and 50. The distinction between the two classes of forms 
is that the latter recite that the accused is “charged” before 
the magistrate; an expression which does not appear in tin 
summary conviction forms. Of course, where the consent is 
necessary to summary trial, the bracketed words in forms 55 and 
50 indicating that the consent had l>ecn given will also appear 
on a conviction under Pt. XVI. as for the indictable offence.

The question of procedure is made important because of the 
varying limits of punishment applicable to the different methods 
of trial. If the accused is convicted on indictment, the punish
ment may be two years’ imprisonment. The term “indictment ' 
includes a formal charge, which under sec. 873A initiates a criminal 
prosecution in tin* Supreme Qourts of Alberta and Saskatchewan 
respectively, and takes the place of a true bill found by the 
grand jury in other provinces.

If the trial takes place under Pt. XVI. before a “summary 
trials” magistrate acting under sec. 773, the accused is liable 
on conviction to imprisonment for six months or a fine not ex
ceeding, with the costs in the case, $200, or to both fine and 
imprisonment : sec. 781, as amended, 1013, Canada Statutes, 
eh. 13, sec. 27.

If the defendant is found guilty on a summary conviction 
made under the procedure of Ft. XV., the penalty may be six 
months’ imprisonment or a line which must not exceed $100. 
but there is no power to impose both imprisonment and fine 
The justices making the summary conviction have, under sec. 
735, a discretion to order payment of costs by the defendant to 
the complainant.

Section 707 provides that where there is no direction as to tin* 
number of justices necessary to try the ease under Ft. XV., in 
the law under which the complaint is laid, one justice may do 
so; but every complaint is to be tried by one justice or two 
or more justices, as directed by the Act or law upon which tin* 
information is framed.

Section 100 makes special provision that a summary conviction 
under it shall be before two justices, and by sec. 708 such justices 
shall be present and acting together during the holding and 
determination of the case. The definition of a “justice” in 
( ’ode see. 2, sub-sec. 18, gives it the singular or plural meaning 
in Ft. XV., according as one or more justices may be necessary 
to the jurisdiction in a particular case. Furthermore, it is de
clared to include also a police magistrate, a stipendiary magis
trate, and any person “having the power or authority of two

27 D

fc

is up) 
t wo j 
togetli 
under 
sees, (i 
power 
Frincc

tuba,
togeth
respeci

s|>ectn
As

v in ces, 
trief i 
legislat 
usuallj 
functki 
vision, 
•i com 
ItruiiKv
to deti

pliât tli



27 D.L.R.I Dominion Law Reports. 41)

Annotation (cuntmuni) Criminal law II A 49) Summary proceedings
for obstructing peace officers Criminal Code, sec. 169. 

or more justices of the peace.” Certain police magistrates and 
other functionaries are empowered by provincial authority to 
do alone wliat the law assigns to l>c done by two justices, and 
the power so conferred is what is here referred to and which is 
adopted in sec. tit) 4 for the purposes of the Criminal Code.

As to these magistrates, section see. tit)4, contained in l't. 
XII. of the Code, provides, inter alia, that every police magis
trate, every district magistrate and every stipendiary magistrate 
appointed for any territorial division may do alone whatever is 
authorized by the Code to be done by any two or more justices. 
Similar power is conferred upon every magistrate authorized by 
the law of the province in which he acts to perform acts usually 
required to be done by two or more justices.

These provisions of sec. ti()4 bring within the jurisdiction of 
a police or stipendiary magistrate offences as to which l’t. XV. 
is applicable, whether directed to be tried by one justice or by 
two justices. As to certain offences, any two justices sitting 
together constitute the statutory tribunal for a summary trial 
under l’t. XVI.: see sec. 771, sub-sec. (a 7), and sec. 773, sub- 
secs. (a) and (/). Any two justices sitting together have a general 
power of summary trial in the provinces of British Columbia. 
Prince Kdward Island, Saskatchewan, Alberta, North-West Terri
tories and the Yukon Territory; but in Ontario, Quebec, Mani
toba, Nova Scotia and New Brunswick two justices, sitting 
together, have |tower of summary trial under Pt. XVI. only in 
respect of the offences of theft or receiving not exceeding $10 
and with disorderly house cases under sub-secs, (a) and (/) re
spectively of sec. 773.

As to other offences subject to summary trial in those pro
vinces, the authority is conferred niton police magistrates, dis
trict magistrates and other tribunals invested by the proper 
legislative authority with |tower to do alone such acts as are 
usually required to lie done by two or more justices. Certain 
functionaries are specially empowered in addition to this pro
vision, such as a Recorder in the province of Quebec, a * of 
i county Court in Ontario, Manitoba, Nova Scotia and New 
Brunswick. The entire proceedings would have to lie looked at 
to determine in any particular case whether the police tiiagis- 

|inii( or similar functionary had proceeded under l’t. XV. or 
under l’t. XVI. u|xin a charge brought under see. Kit). The 
inclusion of the words “charged before me,” which belong peeu- 
I'urly to convictions under l’t. XXL, would probably not be con- 
cluïdve that Part XXI. had been followed; and if it appeared 
it ;ti the summary convictions clauses of l’t. XX . had been in-
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Annotation {cun(itiurd)— Criminal law (§11A 491 Summary proceedings
for obstructing peace officers Criminal Code, sec. 169. 

vokcd in thv first instance and their procedure followed, tin- 
words “charged before me” might be treated as surplusage.

The better opinion seems to l><- that Pt. XVI. in no way affect> 
the jurisdiction or the procedure upon a charge which is being 
prosecuted by a complainant as for an offence punishable on 
summary conviction, although the same offence might be prose
cuted under sec. 773 by way of summary trial before the satin 
official.

In Rex v. W vmI. 24 ( an. O. Cas. 249. at 250. « O.W.X. V 
Mr. Justice Middleton says :

“Section 169 creates the offence, and gives to the Crown 
the right either to try summarily, when a less severe punishment 
may be inflicted, or, if the Crown thinks the offence is seriou> 
enough to warrant an indictment, then, at the Crown’s election 
the accused may be prosecuted as for an indictable offence, with 
the result that he has the right of election afforded by sec. 77V 
and with the consequence that, upon conviction, more serious 
punishment may follow. The right to choose tin* mode of prose
cution is a right given to the Crown, and not tin* right of tin 
accused. His sole right is to select the tribunal to try him if tin 
Crown elects to prosecute for an indictable offence.

“The only colour that is lent to the argument for the accused 
is the mention in sec. 773 (e) of this particular crime in the cata
logue of indictable offences for which persons may be tried sum
marily. This. I think does not help the argument, for the whole 
of Pt. XVI. of the (’ode, secs. 771 to 799, relates solely to tin- 
trial of indictable offences, and sec. 773 (r) must relate to east > 
where the charge against an accused is laid as an indictable 
offence.”

That decision was affirmed by the Appellate Division in II. 
v. West (No. 2), 35 O.L.R. 95.

In Rex v. A 'vison (1901), 4 Can. f r. Cas. 361, Mr. Justice 
Drake held that the accused could ho tried for obstructing t 
peace officer under Pt. XV.. although the charge happened to 
be brought before a police magistrate having authority under 
Pt. XVI. To the same effect was the decision of Mr. Justine 
Walkem. in R. v. Jnch, f> Can. Cr. (’as. 304, 9 B.C.R. 19, n 
which h<- said that there was no ground for upholding the con
tention that what is now sec. 169 should lx- controlled by what 
is now sec. 773. Both of these decisions were in British Columbia, 
in which, under sec. 776. the jurisdiction under Pt. X\ I. for thi- 
offence is absolute without the consent of the party charged 
In R. v. Jack the sentence was six months' imprisonment, and 
this would be authorized either on a summary conviction or on 
a summary trial.



D.L.R 27 D.L.R.] Dominion Law Reports.

iceeding1-

W.N.
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for obstructing peace officers Criminal Code, sec. 169.
In tin* opinion of Walkem, J., the punishment on summary 

conviction is limited to that specified in sec. 109. Section 781, 
providing a different punishment on a trial before a magistrate 
with the consent of the accused, would have no application where 
th«- procedure under the summary convictions clauses was fol
lowed. Semble, if the charge were for tin assault of the officer 
in the performance of his duty, secs. 773 and 781 would then 
apply, and not sec. 169, if the magistrate was one having 
jurisdiction only "ruler sec. 773 and not authorized to act under 
sec. 777. Where a police magistrate has authority under sec. 777, 
the limitation of see. 781 is expressly excluded by sub-sec. (3) of
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Tlie theory that see. 773 limits the power of summary con
viction under sec. 109 is supported by a Manitoba case, /«*. v. 
Crosxen 1899), 3 ('an. Cr. Cas. 152, and was followed by Judge 
Weal herbe, of the Nova Scotia Supreme Court, in 1{. v. Car- 
michati (1902), 7 Can. (V. ('as. 107. Both of these cases are 
disapproved in Ex parte McAdam, supra. The theory of the 
Crossen case appears to have been that, if it happened that the 
charge under sec. 169 came on for hearing before an official 
qualified as a “magistrate” under sec. 771, the procedure of 
Pt. XVI. became obligatory as regards such magistrate, and was 
limitative in its effect upon the jurisdiction to make a summary 
conviction for the offence. In Manitoba, as appears from the 
reference above made to sec. 771, two justices of the peace, sitting 
together, had no power of summary trial in respect of this offence, 
their power of summary trial being limited by sec. 771, sub-sec. 
lo7). to offences under sub-sec. (a) and (/) of sec. 773, while 
the offence here dealt with, of obstructing a peace officer, is con
tained in sub-sec. (r) of sec. 773. Two justices in Manitoba, 
sitting together, would, by the express terms of sec. 109, have 
power to make a summary conviction, but would not have any 
general power of summary trial under Pt. XVI. The Court of 
Queen’s Bench of Manitoba said, in effect, that, no matter what 
two justices might be able to do under sec. 109, a police magis
trate or other functionary who was a summary trials magistrate 
under sec. 771, did not necessarily have the same power, and 
ithat upon a person being charged before him with an offence 
limder sec. 109, sec. 773 at once applied to compel him in hearing 

lie charge "in a summary way” to do so subject to the subse
quent provisions of Pt. XVI., and consequently to take the 
wisent of the accused under sec. 778.

>till another theory was advanced in U. v. Van Koolberger, 
ti Can. Cr. Cas. 228, 19 Que. K.B. 240, in which it was held 

Jiat the procedure of Pt. XVI., including the provision of sec.
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Annotation (continued)—Criminal law i § II A- 49) Summary proceedings
for obstructing peace officers Criminal Code, sec. 169.

778 for the defendant’s election or consent to he tried summarih . 
applied to a charge under see. Kill brought before two justices 
in the province of Quebec who would have no power of summary 
trial for an indictable offence except under sub-see. (a 7) of sec. 
771 for theft not exceeding $10 and in respect of certain disorderly 
house cases. Mr. Justice (’ross there held that as authority is 
given to two justices to try such charge by ( 'ode sec. 100, and 
the offence is specifically named in (’ode see. 773 (c), the accused 
is “charged before a magistrate” within the terms of sec. 773. 
although two justices in Quebec province an* not constituted a 
statutory magistrate under (’ode sec. 771, except as to certain 
other offences named in see. 773, paragraphs (a) and (/). He 
further held that the decision of the two justices in such a case 
is a “summary conviction,” and to appeal as such, although
the procedure of Part XVI. (Summary Trials) is applicable under 
Code sec. 700 as a “special provision otherwise enacted with 
respect to such offence”: li. v. Van Kooltterger, Van Koolberger 
(appellant) v. Lapointe (respondent), 10 (’an. Cr. Cas. 228. 19 
Que. K.B. 240.

As pointed out in Ex parte Me Adam, supra, and in Daly's 
Criminal Procedure, 2nd ed., 380, the decision in li. v. Crossen 
may have been influenced by the circumstance that, for some 
reason not disclosed, the Crown was not seeking to sustain the 
conviction in that case.

It is submitted with deference that the most consistent theory 
amongst the various opinions referred to in these conflicting cases 
is the one to which effect is given in R. v. West, 24 Can. Cr. Cas. 
249. 9 O.W.N. 9 (affirmed on appeal), and in Ex parte McAdam, 
supra, by Mr. Justice White of the New Brunswick Court.

The provision as to summary trial by a police magistrate 
for the offences stated in sec. 773 with the defendant’s consent 
is one which originate! in Ontario, and was extended, with 
various limitations as to the functionary niton whom this judicial 
power was conferred, to the other provinces of Canada. The 
summary trials provisions of sec. 773 are to Ik* viewed as entirely 
independent of the power of summary conviction. While, prior 
to the amendment of 1909, some offences were specified which 
were not indictable, the general scope of Pt. XVI. was always 
for the trial of minor indictable offences, and in its present form 
it embodies no offences but those which arc* indictable. The 
system of summary’ trial under Pt. XVI. l>ears the general heading 
“Summary trial of indictable offences,” and its provisions arc 
to be entirely disregarded in pursuing a prosecution as for an 
offence punishable on summary conviction. Prosecutions for in
dictable offences are matters peculiarly under the control of the
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Annotation (continued)—Criminal law (§11A -49) -Summary proceedings N. B. 
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Crown authorities, but where an indictable offence is also made ___
punishable on summary conviction as an alternative method of Obstructing 
procedure, a private prosecutor is enabled not only to initiate ^|ji”'“lT 
a charge, but to carry the same forward to its ultimate hearing " " 1 
and disposition. He is the plaintiff in the proceedings, and has 
a status to be awarded his costs of the prosecution as against the 
defendant in case the latter is convicted.

It will be seen from this that the application of Pt. XVI. in 
limitation of the power of two justices or of a police magistrate 
to make a summary conviction would have the effect of depriving 
a private prosecutor of a substantial remedy which he has under 
Pt. XV. in advancing his own cause of complaint against the 
defendant for an infraction of the criminal law under sec. 109.
It may, of course, be that his prosecution might be superseded 
by the action of the Crown authorities in intervening in his 
proceedings under Pt. XV'., but that is quite a different matter 
from being dependent entirely upon the Crown authorities to 
prosecute his sworn information before a magistrate, as he would 
be dependent in many jurisdictions in Canada if Pt. XVI. has 
the limitative effect indicated in the Crossen case.

If the only information before the magistrate is one laid by 
the peace officer or other party aggrieved in which he expressly 
asks a trial under the Summary Convictions Act (Code Part XV.), 
being satisfied to have the lesser punishment imposed which is 
applicable to that procedure, it may be doubted whether the 
magistrate would have any authority to turn the case into a 
“summary trial” under Part XVI. without the prosecutor’s 
consent, or to proceed with a preliminary enquiry and committal 
for trial without a fresh information. See Ex /tarte Duffy, 8 Can.
Cr. ( as. 277; Re McMullen, 20 Can. (>. (’as. 334, 8 D.L.R. 550;
R. v. Mines (1894), 1 Can. Cr. (’as. 217, 25 Ont. R. 577, R. v. Ijcc.
2 Can. Cr. Cas. 233; R. v. Shaw, 23 U.C.Q.B. 016: R. v. Dungey.
5 ( an. Cr. (’as. 38, 2 O.L.R. 223. W. .1. Trbmkear.

TWEEDIE v. The KING
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies,

Idington, Duff and Anglin, JJ. November 2, 1915.
1. Advkrbb possession (§ I H—41)—Continuous user ok tide lands—

Foreshore—Lost grant.
Continuous user of a foreshore adjoining one's land for booming pur

poses, for upwards of forty years, affords as strong an instance of adverse 
jMissvssion as can lie had of tide lands, from which a prior like user may be 
inferred or a lost grant presumed.

Eminent domain (§ III C 2—150)—Expropriation by Crown—Com
pensation to owner by adverse possession.

In order to entitle an owner to claim compensation for the Crown’s 
expropriation of a foreshore adjoining his land, he need not establish
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his ownership by a documentary title, but his title may be founded on ad
verse possession.

Evidence (§ IX—675)—Admissions by Crown—Prima facie evidence
OF TITLE BY POSSESSION.

An instrument constituting an admission touching tin- title to lands 
claimed by adverse possession, made by the only executive authority 
competent to make it on behalf of the Crown, is admissible in evidence 
against the Crown, and is prima facie evidence of title by possession.

122 D.L.R. 498, 15 Can. Ex. 177, reversed.)

Statement

Fitzpatrirk.C.J

Appeal from a judgment of the Exchequer Court < f Canada, 
22 D.L.R. 108, 15 Can. Ex. 177, awarding compensât ion for land 
expropriated for purposes of the Intercolonial Railway.

Teed, K.C., and Lawlor, K.O., for the appellant.
/ifljZcr,K.(’.,Att’y-Geivl of New Brunswick, for the respondent.
Sir Charles Fitzpatrick, C.J.:—The pleadings and evidence 

are so fully dealt with by my brother Judges that it will not be 
necessary for me to do more than state briefly the conclusion I 
have reached.

The grant to the appellant of lot 37 did not include the adjacent 
foreshore, but I think appellant has established a possessory title 
to it. The evidence shews sufficient continuous use of the boom 
extending over the foreshore for the purpose of retaining the float
ing logs. The only other question that arises is as to the nature 
of this use of the foreshore and its consequences.

It seems to me that it is strictly analogous to the common 
practice of mooring vessels to the bank in such a way that rising 
and falling with the tide, they rest at extreme low tide on the soil 
of the foreshore. This is the right or privilege known as ground- 
age and in respect of which dues are payable. It is recognized 
that this right like that of anchorage is one directly affecting the 
soil and its use raises a presumption of ownership of the soil. See 
the judgment of Erie, C.J., in Le Strange v. Rotve, 4 F. & F. 1048.

It seems to me that this floating of logs that ground at every 
tide upon the soil of the foreshore affords a strong instance of 
such possession as can be had of lands covered by water at the 
flow of the tide; it is incompatible with any ordinary use to which 
the foreshore could be put by another as owner.

The case must be referred back to the Exchequer Court to 
fix the additional compensation to which the appellant is entitled 
in view of the fact that he is the owner, not only of lot 37, but of its 
adjacent foreshore.

The appellant is entitled to his costs of this appeal.
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Davies and Idington, JJ., dissented.
Duff, J.:—The* lands that art1 the subject matter of this con

troversy were taken for the purposes of the Intercolonial Railway 
under the provisions of ch. 143, R.S.C., on September 21, 1910.

On July 10, of the saint1 year, the following minute had been 
passed by the Lieutenant-Governor in Council of New Brunswick:

Mcmoradum anti report of the Bono .ruble Attorney-(ienvrul for the 
information of the Committee of the Executive Council. The Attorney- 
(leneral reports, that it is promised to make a diversion of the line of the Inter
colonial Hailway from Nelson to Ixiggievillc in the County of Nortlmmher- 
hmd, in the Province of New Brunswick, and the Minister of Justice of ( anada 
has, through his agent, Warren C. Winslow, Esquire, K.C., of Chatham, N.B., 
applied for a disclaimer of damages on account of taking for use of the said 
Intercolonial Railway, certain lands covered with water, situate below high- 
water mark, on the Mirumichi Hiver, at a point called W alsh's Cove, the parti
cular lots Is-ing described as follows:—

Isa number SO, Is-ginning at station L.#0-77 on the centre line of the right 
of way of the new diversion at its intersection wbh the eastern side line of the 
Russell Wharf, so called; thence northwesterly by the said line seventy-five 
175) feet, more or less, to a point distant seventy-five (75) feet at right angles 
north-westerly from the centre line; thence easterly parallel to the centre line 
and distant therefrom north-westerly seventy-five (75) feet at right angles 
four hundred and thirty (430) feet, more or less, to the prolongation of the 
western boundary of the property of Walsh Brothers at a point distant seventy- 
live (75) feet, north-westerly at right angles from tin* centre line, thence by 
the said western boundary and prolongation south-easterly, crossing the centre 
line four hundred and seventy (470) feet, more or less, toa point on the south
erly shore of the river Miramichi, so called, at highwutcr mark: thence north
westerly by the shore at highwater mark, four hundred and ten (410) feet, more 
or less, to the eastern side line of the Russell Wharf aforesaid; thence by the 
said eastern side line fifty (50) feet, more or less, to the place of beginning, 
containing 154,330 square feet, more or less.

Lot number eighty-four, l>eginning at the intersection of the centre line 
of the right of way of the new diversion with the western boundary of the 
pnqierty of the said Dominion (lovcrnment; thence by the said boundary 
north-westerly seventy-five (75) feet, more or less, to a jjoint distant seventy- 
live 175) feet at right angles north-westerly from the centre line; thence easterly 
parallel to the centre line one hundred and fifty (150) feet, more or less, to 
the eastern boundary of said property at a point distant seventy-five (75) 
feet at right angles north-westerly from the centre line; thence south-easterly 
by the said boundary crossing the centre line, and the shore of the river Mira
michi, so called, at the original highwater mark, three hundred and ninety 
i3SK)) feet, more or less, to the eastern boundary of the property of Walsh 
Brothers, thence north-westerly by the said eastern boundary four hundred 
and ten (410) feet, more or less, to the place of beginning, containing 48,350 
square feet, more or less, and containing in both lots 202,080 square feet, more

The Attorney-General having carefully inquired into the matter has ascer
tained that the owners of the lands above mentioned along the shore, claim 
that they are entitled to the land covered by water in front of their said lands
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CAN. to the channel or to u line drawn from the north-easterly corner of the Russell 
Wharf, to the north-westerly corner of the Loggie Wharf, with the exception 
of the property claimed by the Walsh Brothers, and that the said land covered 

Twi t int by water has been used for over sixty years by the owners of the said lands for
, booming purposes and otherwise, and that blocks have been built in front

Tin: lximl along the channel for said booming purposes for over sixty years. He is.
therefore, of opinion that whatever rights the province may have formerly 
had in the said lands covered by water, that said rights have become extin
guished, and that it would be inadvisable to set up any claim to the same. He, 
therefore,recommends that upon His Honour the Lieutenant-Governor appro 
ving of this minute, that the Minister of Justice be informed that the said 
Province of New Brunswick lavs no claim to the said lands covered by water 
and situate below highwatcr mark, and that the Department of Railways 
must deal with the parties claiming said lands and lands covered by water.

And the Committee of the Executive Council concurring in the said recom
mendation.

It is accordingly so ordered.
Certified: Panned July Iflth. 1010.

(Kgd.) Joe Howe Dickson.
Clerk of the Executive Council of N.B

This instrument constitutes an admission touching the title 
to the lands in question, math* by the only executive authority 
competent at the time to make admissions on that subject cm be
half of the Crown; and, therefore as an admission on behalf of 
the Crown, it is admissible in my opinion in evidence against the 
plaintiff in this proceeding.

This admission, of course, does not operate as a conveyance: 
but it is prima facie evidence of title by possession. And it in
sufficient for the purposes of this appeal to say ing the
well settled principle that enjoyment of “all the beneficial uses 
of the foreshore” for (it) years, which would naturally have been 
enjoyed by the direct grantee of the Crown. Lord Advocate \ 
Young, 12 App. Cas. 544, at 553, is sufficient to establish a case 

of title by possession), that the evidence as a whole (while it co
gently supports), contains little or nothing to detract serioush 
from the strength of this primA facie ease.

There should be a reference back to ascertain the amount of 
compensation to which the appellant is entitled in respect of the 
parts of the foreshore and solum taken. I should not disturb 
the finding in respect of the value of the upland taken, or in respect 
of compensation for injurious affection of the upland.

Anglin, J.:—For the construction of a line of railway, known 
as the Chatham Diversion of the Intercolonial, the Crown hits 
taken a portion of lot 37, admittedly the property of the defen-

Anglin. .1.

1
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liant. In respect of t his piece of upland, including riparian rights, 
he lias been awarded in the Exchequer Court as compensation, the 
sum tendered by the ( ’rown, $2,150. The Crown has also utilized 
for its railway a portion of the foreshore in front of lot 37, to which 
the defendant has hitherto in his litigation unsuccessfully asserted 
title. < hi the present appeal he seeks to have his title to the fore
shore established, or, in the alternative, his right to an easement 
over it for the booming of logs, and to receive compensation in 
respect thereof, and he also claims increased compensation for 
the upland taken and injuriously affected.

In regard to the latter claim, I have not been satisfied that the 
amount allowed by the learned trial Judge is inadequate.

I also agree with the learned assistant Judge of the Exchequer 
Court, that the grant to the defendant's predecessor in title of 
lot 37, bounded by the waters of a tidal river, did not carry to the 
grantee title to the foreshore. It should scarcely be necessary 
to say that the order in council passed by the provincial govern
ment disclaiming any interest in the foreshore in question does not 
vest title to it in the appellant. Hut if he was in possession when 
the expropriation proceedings were instituted, his inchoate holding 
title, though short of the statutory 00 years duration, would avail 
as a defence against everybody but the true owner, and inasmuch 
as. if the defendant is not the owner, the title would be in the Crown 
in right of the Province of New Brunswick and not in right of the 
Dominion, the disclaimer of the former may be of importance. 
Moreover, if the defendant had possession when the expropriation 
proceedings were commenced and the Crown had been out of 
de facto possession for 20 years, the statute 21 Joe. I., eh. 14, may 
he an obstacle in the plaintiff’s path. Doe d. Watt v. Morris, 2 
Bing. NX’. 180; Emtnerson v. Maddison, A.C. 500. Hut,
in the view I take of the defendant's claim of title by possession, 
it is not necessary to dwell upon these aspects of the case.

In so far as the defendant’s claim to a prescriptive easement 
rests upon the Prescription Act (C.S., N.B., 1003, ch. 156), he 
encounters the difficulty that the alleged rh;ht of booming logs 
hail not been exercised for several years before this action was 
brought (sec. 3). His claim to an easement apart from the opera
tion of the statute, need be considered only if his claim of title by 
possession to the solum cannot be supported. After hearing the 
evidence in support of this latter claim the trial Judge deemed it
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insufficient. The question is one of fact, and the judgment in 
favour of the Crown should he interfered with, only if upon a care
ful consideration of the evidence, it is clear that the conclusion 
reached is erroneous.

In order to establish title by |>ossession to a jMtrtion of the fore
shore, it is not necessary to prove the same exclusive possession of 
it, which would he requisite in a case of uplands. A grantee of 
foreshore holds it subject to the jus publicum of navigation and 
fishing, and a similarly restricted title to it by possession may be 
established by proof of such beneficial enjoyment as a grantee 
holding subject to this jus publicum might have exercised. Lord 
Advocate v. Young, 12 App. (’as. 544. at 553; Moore on Foreshore 
(3rd ed.), I»]). 658, 660, 779, note (?/), and 830, n. («); 28 Hals., pp. 
368-9. In Johnston v. O'Neill, 119111 A.C. 552, at 583, Lord 
Maenaghten. quoting from the speech of Lord O’Hagen, in Lord 
Advocate v. Lord Lovat, 5 App. ( 'as. 273, at 288, said:—

As to possession, it hits been said in this House that “it must he considered 
in every case with reference to the |)eruliar circumstances . . . the 
character ami value of the pro|ierty. the suitable ami natural mode of using it. 
the course of conduct which the proprietor might be expected to follow with 
due regard to his own interests all these things, greatly varying as they must 
under various conditions, ought to be taken into account in determining the 
sufficiency of a possession."

This same passage was quoted with approval in Kirin/ v. Corv- 
deroy, (1912) A.C. 599, at 603. This restriction upon the nature 
of the possession requisite must be borne in mind in considering 
the sufficiency of the case made out. What is that case?

The upland lot No. 37 was granted to Thos. Lolmn in 1798. 
We have no evidence of any dealing with the foreshore by him. 
He died in 1817. By a lease dated August 29, 1818. his executors 
and his devisee demised to Robert Young for 15 years from July 
1, 1817, inter alia,
the privilege of erecting a boom for the purpose of securing timber, etc., in 
front of the said lot No. 37. from the upper line of the said lot 37 down stream 
until it comes to the distance of 50 feet from the upper par* of the boom now 
occupied by Francis Peabody. Ksq.

There is no evidence of actual occupation under this lease, and 
it may be contended that the lease itself is as consistent with a 
claim by the Lobans to an easement of the right to boom logs as 
it is with an assertion of a title to the solum of the foreshore. But 
see Van Diemen's Land Co. v. Table Cape Marine Hoard, [1906| 
A.C. 92, 99, and Le Strange v. Howe, 4 F. iV F. 1048. The next
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piece of documentary evidence is not subject to this observation. 
It is the will of Jane Loban, widow and devisee of Thos. Loban, 
made in 1852, whereby she <levised to her son, John Loban, the 
foreshore in front of lot 37 “to the outside of the boom in front." 
Meantime the evidence of the actual presence and use of the boom 
itself commences.

His Honour Judge Wilkinson, aged 89 years, ami a resident of 
( 'hatham for 75 years, formerly ( ounty ( ourt Judge of the ( ounty 
of Northumberland, deposed to the existence and use of the boom 
for storing logs from 1850 for a number of years, down to a period 
some “20, 30 or 40 years ago."

Jas. Curran, aged 78, who resided in Chatham all his life, ean- 
not remember when the boom was not in front of the Loban lot. 
His memory goes back to 1840. The boom was first used to his 
knowledge by Joseph Cunard, then by Johnston and Mac Kay, 
and later by Ritchie and by Muirhead. He remembers constant 
user of the boom down to about 27 or 28 years ago and a subse
quent user some 8 or 9 years ago.

Jas. Mowatt, aged 81, knew the Loban property for 00 years. 
He had a shop on part of it for 25 years prior to 1880. The boom 
was maintained during that period.

Jos. Synott knows of the existence of the boom since 1850. 
He and Mowatt, however, state that they think the user of it for 
storage* purposes ceased about 1884 or 1885.

Alexander Fraser, aged 81, came to Chatham in 1840. He 
remembers the block to which the- boom was attached from about 
that time, and that the Kainnies used the boom from about 1847 
to 1850.

In 1802 John Loban devised to his widow, Jane Grey Loban, 
the foreshore “to the outside of the boom in front.”

Allan Ritchie deposed that the firm of D. <V J. Ritchie made 
payments of rent for the use of the boom in question, first to John 
Loban and afterwards to Jane (Irey Loban from 1855 to 1873, when 
it was leased to Muirhead.

Jas. Robinson deposed to the use of tin* boom from 18G1 down 
to alxmt ten years ago.

The defendant Tweedie, 05 years of age, gives evidence of the 
constant use of the boom from his earliest recollection, down to 
1880 by lessees or licensees of the Lobans and to subsequent inter-
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mittent use of it, down to about ten or twelve years ago. He 
acted as solicitor for Jane drey Lohan and drew a lease of the 
boom from her to Mairhead in 1873. He also proves payment of 
rent for the boom by Mairhead to Jane G. Loban, and the user 
of it by Mairhead down to 1880 and subsequently by Richards.

John Johnson, a witness called by the drown, says that 00 
years ago the boom was an old established boom and that it was 
used for many years until some time, he cannot say how long, 
after the burning of the mill in 1873.

There is also evidence from Alexander Fraser that he had 
heard that the boom existed long previous to 1845, but this 1 
treat as inadmissible.

In 1802, Muirhead's interest as lessee of the boom was sold 
by the sheriff and bought by the defendant. In 1805, Jane G. 
Loban demised to the appellant inter alia the boom privilege for 
a term of thirty years. This he assigned to Helen Russell. In 
10(M) Jane G. Loban conveyed to the defendant her reversion in 
the property, including the block and boom, and assigned to him 
her rights under the existing leases. In 1000, Helen Russell sur
rendered her rights to the defendant. There is no contradiction 
of the oral evidence of occupation and there is no suggestion that 
all the documents mentioned were not executed and delivered for 
substantial consideration and in good faith, no question of title 
having then arisen. They leave no room to doubt the character 
of the right to the foreshore which the Lobans asserted and make 
clear the intention with which the acts of occupation were per
formed. Duke of Beaufort v. Am/, 20 Times L.R. 602. While 
the storage of logs at high tide may not have involved any actual 
possession of the solum of the foreshore, at and for some time be
fore and after low tide the logs undoubtedly lay upon the solum 
itself. Le Strange v. Rowe, 4 F. & F. 1048, at 1052-3. Moreover, 
the block to which the booms were attached, though perhaps out
side-the foreshore, was a permanent structure and the booms were 
themselves secured by pickets. They would not otherwise have 
held in place. These were, in my opinion, acts indicative of an 
assertion of ownership, such that those interested in disputing 
the title asserted by the Lobans would so understand them. Coul- 
son & Forbes, Law of Waters (3rd ed.), 29-30.

Having regard to all these circumstances, I think the user of 
the foreshore shewn to have been made by the predecessors in
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title of the defendant and their lessees or licensees was of the char
acter necessary to support a claim of possessory title. C ont inuous 
user of this kind from 1840 to 1885 or 1880, is clearly shewn by 
the evidence and it indicates that the Loban boom was well known 
and established for years prior to 1840 or 1845, beyond which the 
memory of living witnesses does not go. There is no reason to 
suppose that the booming privilege demised in 1818 to Robt. 
Young was not exercised or that the assertion of ownership of the 
foreshore by the Lobans and occupation of it under them, do not 
date at least from that time. Rogers v. Allen, 1 Camp. 309; 
Mt'ij-den'l v. Emerson, [1891] AX'. 049, at 658. The reference 
in the lease of 1818 to the fact that an adjacent part of the fore
shore was then occupied by a boom held by Francis Peabody 
is significant in this connection. If the later user of the Loban 
boom has been intermittent it would appear to have been only 
because owing to the burning of mills and other causes permanent 
tenants for it were not available1. There1 is no evidence of any
thing to suggest abandonment of the1 foreshore or of the right to 
use it for booming purposes.

From a continuous user of upwards of 40 years (such as has 
been actually proved in this case), an earlier like use*r may readily 
be inferred. Chad v. Tilsed, 2 Broel. B. 403, at 408. This, 
coupled with the1 lease of 1818 and subsequent documents indica
tive of the character of the right asserted (Re Alston's Estate, 28 
L.T. (O.S.) 337), in my opinion suffice; to support the defendant’s 
claim to a possessory title uneier the New Brunswick statute, 6 
Win. IV., eh. 74 (now C.S.N.B., eh. 139, sec. 1).

If it were necessary for him to invoke the doctrine of lost 
grant, even a shorter user than has been proved might warrant 
the presumption of such a grant ; 28 Hals., 371 ((/); Moore’s Fore
shore (3rd ed.), p. 598; Duke of Beaufort v. Mayor of Siransea, 
3 Fx. 413; Re Alston's Estate, 28 L.T. (O.S.) 337. Although the 
statute of 8 Win. IV., eh. I, probably precludes a presumption of 
a grant made subsequently to 1837, it presents no difficulty in 
presuming a grant prior to that date. The evidence proves actual 
possession from 1840 at least to 1886, if not 1902, and warrants 
an inference of assertion of ownership and possession consistent 
therewith since 1818, and there appears to be no reason why a lost 
grant of a date earlier than 1837 should not be presumed. Taylor 
on Evidence (10th ed.), 138; Turner v. Walsh, 6 App. ('as. 636.
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Although in most instances the Courts have, no doubt, dealt 
with ambiguous and equivocal grants of upland, and the question 
presented has been whether the proof of user of the adjaeen. fore
shore was such as warranted its inclusion in the grant of the up
land, such cases as Lord Advocate v. V'outiy, 12 App. Cas. fill, 
and Mtdholland v. Kitten, Ir. It. 9 Eq. 471, at 481, would seem 
to be authorities for the view that, although the description of the 
riparian lot cannot be said to include any part of the adjacent 
foreshore, a grant of the latter may be presumed from long user. 
That title to foreshore may be acquired against the Crown by 
occupation for the statutory lit) years in cases where the grant of 
the upland clearly does not include it, is. I think, not open to 
doubt. (i Encyc. Laws of England, 199.

The evidence adduced by the defendant in support of his |x>s- 
session is as satisfactory as could reasonably be expected, having 
regard to all the circumstances, and it should, in my opinion, 
be helil that he has established title to the foreshore in question

It is quite clear that the compensation which has been allowed 
him is confined to the damage sustained by deprivation of and 
injury to his upland property and riparian rights incident thereto. 
Nothing has been allowed for his interest in the foreshore, it having 
been held that he hail none. As already indicated that interest 
is subject to the jus putdicuni of navigation and fishing, and it is 
quite possible that any user of the foreshore such as the defendant 
alleges he contemplated was out of the question. Aliy possibility 
of obtaining a license to so use it he is entitled to have taken 
into account. Cedars K a {rids Manufactarimj Co. v. La caste, Hi 
D.L.IL I(>8, |1914| A.C. 509; but its remoteness must also be 
considered. Canard v. The Kinq, 40 Can. S.C.R. 88 The value 
of the foreshore in question in former years for liooming purposes 
may perhaps be estimated from the rental paid for the privilege, 
but the revenue which would have been derivable from this or 
any other available source, now or in the future, had the ( 'hatham 
Diversion not been undertaken, may be greater or smaller than 
formerly. It must also be borne in mind that in the $2,150already 
allowed as compensation there is included a substantial sum for 
riparian rights, ami it may be that the situs of the pier or block 
to which the Ihhuii was attached and of part of the Ihkuii itself is 
not included in the property to which the defendant's title has
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hvcn established. Fitzhardinge v. Furcell, |1008) 2 ('ll. 136, at CAN.
166. H. C.

On the whole, while the appellant is entitled to some addi- Twkk.dd 

tional compensation in respect to his interest in the foreshore, 1 '|'hk 'king

think we are not in a jMisition to fix tin- amount which should In
al lowed him. and that the ease must be referred back for that 
pur|M)se to the Exchequer Court.

The appellant is entitled to his costs of this appeal.
A pi mil allowed.

BANKERS TRUST v. OKELL. B. C.
Hr it i'li ( ni u mit in Court of A/i/hiiI. Macdonald, C.J.A.. and Irving, (lull liter, A

and M c Chill i/m, JJ A \l,m h 7. Ittlfl L-A
1 CoHIM l HATIONS AND COMI'ANIBH l $ Y F 3 "JIM) LIABILITY AH eoM IUII- 

VTORY Xl.I.OTMKM OK COMMON STOCK IN I'l.ACB OK PKRKKRRK.D

Then* is no liimling subscription contract effected as to charge a suh- 
M-rihcr with liahilitv as a contrihiitory hv allotting to him common shares 
m place of preferred stock lie applied for. the subscriber at the time of the 
allotment not being a director and having no knowledge of tie- company's 
inability to issue such stock, and even had lie ascertained from the articles 
and memorandum of incor|s»ration the cor|s»rate itowers to i*sue such 
stock lie would have found the company empowered to issue them

' Hi Honkers' Trust oml Harnslcy, 2I I ) hit. l»23. '21 It (’.It I .'HI. fol
lowed; (labs v. Tun/uand. 3tl L. .1 ( *h. 11411, at ‘.Mil, referred to.|

Appeal by applicant from order of Hunter. C..I.ILC. Statement 
Reversal.

/•’. .1. McDiarmid, for applicant.
Much a h, K.C. and II. II. A*. Moon, for Bankers Trust.
Ma< Donald. C.J.A.: I agree that the appeal should be al- m». u..n»id 

lowed for the reasons to be handed down by my brother (ialliher.
I it vi Ni;. ,I.A. : I think, with deleretiee to the Chief Justice ....... la

appetded from, that our tleeision in the llurush g ease. 21 D.L.IL 
623 . 21 B.C.IL 130. must govern this case. I would allow the 

| appeal.
(ÎALLlHKH. J.A.: This Court has already decided in He j.a.

Htwkrn’ Trim! mill liiirimliij, UI l».l,.lt. I>23, 21 B.C.It. 130, 
following the decision of the Court of Appeal of Ontario in He 
Fakndunu Fork Hacking Co., 12 0.L.IL 100. that t he shares issued 
by the company were common and not preferred shares, and that 
Barnsley was not liable as a contributory.

I nlcss a distinction can be drawn on the ground that Okell 
was a director and acted as such between the allotment of shares 
and the going into liquidation of the company then this case is 
governed by our decision in the Hams!eg case.
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Okell ' three applications for shares. The first application 
was for one hundred shares of the capital stock of the company 
without specifying common or preferred, and it would be open to 
the company to allot him either.

As a matter of fact these hundred shares allotted are described 
in the interim certificate which contains the notice of allotment 
as 100 ten per cent, preference shares. These were accepted by 
Okell and he says in his evidence that any conversations he hud 
with the brokers for the sale of the shares was for preferred share?*, 
so that their minds were ml idem as to the class of shares, but 
under our decision in the Barwtley case the company had no 
preferred shares, and there was no basis for the contract. The 
notice of allotment of these shares is dated January 15, 1913.

A second application was made by Okell for f>0 shares of ten 
per cent, preferred stock and notice of the allotment of these bears 
date of January 28, 1013.

The third application of Okell is similar to the second only for 
250 shares, and the notice of allotment bears date January 31. 
1013.

John Fa I ward Allen, the liquidator, says in his evidence that 
Okell was appointed a director on January 30, 1013, but that he 
(Okell), was not present at the meeting, and that no notice of 
his appointment was sent him, and Okell swears he knew nothing 
of the appointment until just before the meeting of February 24, 
1913, which he ' Allen also says in answer to a question
by the trial Judge that Okell was appointed after his shares had 
been allotted to him.

At the meeting of February 24, 1013, the first one attended 
by Okell, the minutes of the previous meeting, including a list of 
shares allotted among which was an allotment to Okell, were read 
and confirmed and Okell took part in this meeting and moved two 
or three resolutions.

He attended again on March 13, 1013, and then became awar« 
for the first, time that the company was in bad shape. This 
meeting was continued from day to day until the 18th, the direc
tors trying to devise ways and means to save the company but 
without avail, and the t then went into liquidation. Under
these circumstances is Okell in a different position to Banish 
who was a shareholder simply? All his shares had been allotted 
to him before he was appointed a director.
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In this connection I quote from the judgment of the Lord B-c- 
Chancellor in Oaken v. Tun/mind, 36 LJ. Ch. 91V, at 964. t\ A.

In a still later ease, that of El parti Hnl, Hi Harm it's Hanking Co., !.. It 
2 t'h. 674, Lord Cairns expressed an opinion cm the subject to which I en- Trust*
tirely subscribe. He said: ‘It is the bounden duty of a |>crxon to ascertain »•. 
at t he earliest practicable moment what is the charter or title deed under which <>kku..
the company in which he has agreed to become a shareholder is carrying on ,}eiiïïiïï~"j a 
business. I think he ought to he held hound to look to the memorandum 
and articles of association before he applies for shares. But even when the 
memorandum and articles of association arc* not in existence at the time. I
think at the very latest when he receives his allotment of shares, lie ought to 
satisfy himself that there is nothing in the memorandum or articles of asso
ciation to which he desires to make any objection." This appears to me to 
lay down a clear and precise rule, which will render unneec-ssary t he considera
tion in each case, whether a reasonable time has or has not elapsed from which 
acquiescence may he assumed.
Had Okell, when these shares were allotted to him. searched the 
memorandum and articles of association, he would have found 
that the company had power to issue preferred shares. Was he 
hound to go further and search the hooks of t lie company to ascer
tain if those shares were regularly and properly issued and if 
lie did not do so. is he now estopped from setting up that they are 
not preference shares? Had he been a director at the time these 
so-called preference shares were issued, it may very well he that 
lie would he taken to have had actual notice and would he 
estopped, hut we have been referred to no case, nor have I been 
able to find one, where a shareholder who afterwards becomes a 
director is, in respect of his shares (unless he goes beyond the 
memorandum and articles of association and ascertains that the 
necessary steps were taken for the proper issuance of the shares), 
estopped from saying that there was no contract between the 
company and himself. It is not a case of a voidable contract but 
no contract at all.

The appeal should be allowed and the plaintiff struck from 
th' list of contributories.

Mi Phillips, J.A., dissented. Anpral allowed. m.-ithiiu*. j.a.
Idiweotlng)

DUBE v. ALGOMA STEEL CO. oitT.
O' '<< Su/imne Court, Ap/sllatr Division, Mrrrdith, C.J.O., narrow. Marl arm, «TT™

Magee and Hudgins, JJ.A. January 24, Bill*.

I Master and servant (5 II A 6—122)—Liability to servants ok third 
cerron—Hired crew Duty as to safety.

The hirer of a crane owes a duty to the crew furnished with il to so 
direct and supervise the oncration as to provide for the safety of those 
engaged in it and to employ a system which will insure the workmen
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agaiiiHi injury, no matter whose servant# they are, and in the absence of 
the owners knowledge of the character of the work to be performed with 
it and his undertaking to supply a machine capable of doing it, ther> 
being no contributory negligence or voient, the hirer and not the master 
of the crew is responsible for the death of a craneman occasioned by the 
overturning of the machine in course of operations.

|Com pare Balfour v. Bell Telephone Co., 24 D.L.R. 1195. 34 O.L.K. 149 
2. M aster ami servant (| II E 1—210)—Fellow servants—Hirer

CREW.
The crew furnished with the hiring of a crane do not necessarily become 

the servants of the hirer or the fellow-servants with those in his emplo>
[Sec. 3 (c) of the Workmen's Com|ieiuiation Act, K.S.O. 11114, eh. 14i 

considered; McCnrtin v. Helfnxt Harbour Commixxiowrx. ( 19111 2 l it 
143. referred to |

Statement Ahpeal from the judgment of Britton, J., in favour of plain
tiff and dismissing the action against one of the defendants brought 
by widow and administratrix on behalf of herself and children, 
to recover damages resulting from death. Affirmed.

The judgment appealed from is as follows:
A travelling derrick owned by the paper company, and usually 

operated for their own business u|H>n their own premises, was. 
with its crew—consisting of the deceased Martin P. Dube as 
engineer anil a fireman—hired by the steel corjxiration to do some 
work upon the premises of the steel corporation. The work whs 

to lx* of comparatively short duration, and the steel corporation 
was to pay $10 per day for the use of the derrick and these two 
men. The derrick was handed over and by its engineer and fire
man moved from the tracks upon the premises of the paper com
pany to the tracks of the steel corporation.

There is no evidence that the paper company knew the pre
cise work the derrick was to do, beyond this, that it was intended 
to lift and remove something of the weight of five, six, or seven 
tons. Neither the engineer nor the fireman knew until actually 
at work.

While Dube was lifting by the derrick an iron tank of the 
steel company from one side of the track to replace it upon a Hut 
car on the other side of the track, the derrick was overturned and 
fell, in its fall instantly killing Dube.

The plaintiff alleges negligence on the part of both defendants 
and sues both, treating them as jointly liable. The negligent? 
assigned is:—

(1) That the track was unsafe and insecure by reason of 
absence of proper ballasting and bracing.

(2) In not furnishing Dube with proper ami adequate equip
ment for earn ing on his work.
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(3) For having a defective system in doing the work as it was 
being done at the time when Dube was killed.

(4) In failing to employ competent persons to assist Dube in 
his work.

(5) In failing to have the derrick properly stayed with out- 
riggings.

(6) In failing to have the derrick pro|terly fastened to the 
rails by clamps or braces.

(7) In using defective plant and in not having proper super
intendence.

Particulars were ordered and furnished as to the negligence 
of each defendant relied upon by the plaintiff.

At the close of the evidence, each defendant moved for the 
dismissal of the action, and objected to the ease going to the jury. 
I reserved my decision, and submitted questions to the jury. 
The following are the questions and answers :—

(1) Was the defendant the Lake Superior Paper Company 
guilty of any negligence which caused the death of Martin P. 
Dulie? A. Yes.

(2) If so, what was that negligence? Answer fully. A. In 
not furnishing proper equipment, clamps and ballast, in deck of
crane.

l3) Was the crane a safe or dangerous machine at the time 
when used and as used by the defendant the Algoma Steel Cor
poration? A. Yes.

(4) If dangerous, in what respect was it dangerous? A. In 
not being properly clamped to track or blocked under decking. 
Deck of crane not being properly ballasted.

(5) Was the defendant the Algoma Steel Corporation guilty 
of negligence which caused the death of Martin P. Dube? A. Yes.

ffi) If so, what is the negligence you find? Answer fully. 
A. In not having a proper rigger to superintend the w'ork that 
had to he done.

7) Could the deceased Martin P. Dulie, by the exercise of 
| reasonable care, have avoided the accident? A. No.

(8) If so, what could the deceased have done? A. Nothing 
more than he did.

'll) Damages? A. Each company to pay $1,500 to widow 
and children, and to be divided as the Judge sees fit. Damages,
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$3,00(). If both companies are liable, each to pay $1,500; if only 
one, that company to pay the $3,000.

No question was submitted to the jury as to whose servant 
Dube was at the time of the accident. The facts were not in 
dispute. Upon the undisputed evidence it is a question of law.

In the answers of the jury, the answer to the 3rd question is 
“Yes.” That, of course, is ambiguous; on being asked if they 
meant “dangerous,” they answered in the affirmative, but ap
parently the clerk omitted to take down the answer in that way. 
No harm, however, can result from that, la-cause the answer to 
the 4th question shews that the jury clearly found that the 
machine was dangerous.

I have read with great interest the exhaustive and carefully 
prepared argument which counsel kindly sent to me in accordance 
with leave given at the trial; but, as this case was tried by a jun 
the only thing for me is to determine whether there is any evi
dence which should properly have lx*en submitted to the jury, 
Upon which they could reasonably be asked to find negligence, 
ami how, U|>on the answers to the questions, the judgment should 
he entered.

The jury said, and that was the only negligence fourni b\ 
them, that the paper company was negligent “in not furnishing 
proper equipment, clamps and ballast, in deck of crane.” The 
crane was of standard make. So far as appeared, no accident had 
happened from using it. It was represented by the paper rompaitx 
that it would lift six or seven tons, and that was shewn to be true, as 
it did lift that weight. The clamps might or might not lie with i*. 
There was a place for clamps, and the use of clamps xvould depend 
upon its location on the ground and for what weight the crane 
was to lie used. The other equipment mentioned was ballast. 
The ballast would simply be stone, or some heavy material, upon 
the deck, ready to In- placed on tin* side opposite to when* tin- 
crane and its load would swing.

Rlocking was not mentioned by the jury, but there was evi
dence that blocks might lie placed under the overhanging edge of 
the deck of the derrick and upon the ground upon the side over 
which the crane hung. Such blocks could easily have lieen found, 
and are not, in my opinion, any part of what properly could I*
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called “equipment.” It is manifest that the danger was in the 
using of the crane as it was used and under the circumstances 
disclosed—not by reason of anything wrong or dangerous in the 
crane as it stood.

I am of opinion that there was no evidence of negligence on 
the part of the Lake Superior Paper Company which should have 
been submitted to the jury.

As to the Algoma Steel Corporation, Mr. Irving's first objec
tion is, that the deceased Martin P. Dube was not a “workman” 
within the meaning of the Workmen’s Compensation for Injuries 
Act. It was argued that the deceased was not the servant of the 
steel corporation; that the relation of master and servant did 
not exist between them. The plaintiff's reply is, that, by reason 
of sec. 14 of the Act, the defendants not having raised it in their 
pleadings as a matter of defence, it is not now open to them. 
The question was not, as I remember, argued at the trial.

No useful purpose would be served by my discussing at length

I
™ the objections raised. I am of opinion, as I was at the close of

the trial, that there was evidence against the steel company that 
could not properly be withdrawn from the jury. These questions

i
™ with my charge were submitted to the jury, and upon these

findings judgment must be entered against the defendant the 
Algoma Steel Corporation for $3,000, with costs, the costs to be 
only as if that company were sole defendant.

The $3,000 will be apportioned $1,250 to the widow and $1,750 
divided equally among the children. If it be necessary to deduct 
anything for costs between solicitor and client, the minutes may 

he spoken to and the apportionment varied. The money of the 
infant children will be paid into Court. The names and ages of 
all the children to be verified by affidavit filed upon payment in.

The action against the Lake Superior Paper Company will lie 
dismissed, but without costs.

A. IV. Anglin, K.C., for appellant, the Algoma Steel Co.
T. P. (,'alt, K.C., and K. V. McMillan, for plaintiff.
IV. M. Douglas, K.C.,for respondent the Lake Superior Paper 

Company, Limited.
Hodoins, J.A.:—The facts of this case are fairly clear. The 

crane and its attendants were hired by the steel company. The 
jury have found against the paper company, on the ground that
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it liad supplied a machine lacking the proper equipment. But that 
equipment was only necessary in cases where the crane was used 
in lifting with a long arm or where the weight was very heavy

If the paper company had been accurately informed as to the 
work, and had undertaken to supply a machine capable of doing 
it, there would be a basis for the finding of the jury.

But the inquiry made and the answer given are not actually 
connected with the bargain when made, and I have come to the 
conclusion, with some hesitation, that the paper company cannot 
be made liable.

The appeal of the plaintiff against the paper company should 
therefore be dismissed with costs.

In dealing with the steel company’s appeal, it must be borne 
in mind that, while the crane and its crew were hired by it, it was 
only their work and services that were transferred. It is clear 
upon the evidence that a craneman, such as Dube was, must have 
his hands full in working the levers and attending to the brakes, 
and could not be expected to supervise the outside work. He 
could have surveyed the situation; and, if he did so, and con
sidered it dangerous to perform the operation, he could have de
clined to proceed. In that case the steel company could not have 
dismissed him, nor could they have compelled him to risk his 
life or limbs, or his master's property, in doing what they wished 
to be done. All that the steel company’s servants did was to 
notify him what they proposed to move and where to go, to signal 
him when to raise the boom and swing it and when to lower.

None of these things, as it appears to me, indicate that he had 
become their servant in the sense that the paper company had 
parted with all control or that the steel company had for the time 
become his complete master. Their right to require him to act was 
always subordinate to his right to refuse to do what he considered 
dangerous, either to himself, as the paper company’s servant, or to 
the crane as the property of that company. An examination of 
the cases, and particularly that, in the House of Lords, of McCartan 
v. Belfast Harbour Commissioners, [1911] 2 I.R. 143, leads to the 
conclusion that he was not a fellow-servant with those of the 
steel company who were assisting him. The steel company had, 
it is true, a superintendent on the ground when the accident 
happened and a foreman, but I cannot find that they were in
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such relation to him that he was bound to conform to their orders, 
as that expression is used in the Workmen’s Compensation for 
Injuries Act, R.S.O. 1914 ch. 146, sec. 3 (<*)•

But I do not think that is decisive of this ease. Being supplied 
by the paper company with a mach.ne which might, under certain 
conditions induced by orders given for its operation, become 
dangerous in use, because not properly equipped, the steel com
pany, through its workmen, undertook an operation in a hazardous 
way, and gave directions to Dube during its progress without any 
one in charge who was in fact competent to direct it and carry it 
out safely. It was the steel company’s duty to have so directed or 
superintended the operation as to provide for the safety of those 
engaged in it, and to have employed a system which would ensure 
the workmen, no matter whose servants they were, against 
injury. The jury have absolved Dube from negligence, and there 
is no finding that he had voluntarily assumed the risk of the work. 
The steel company should be held liable.

The steel company's appeal should be dismissed with costs, 
and the judgment directed to be entered against it for $3,000 
should stand, with costs of action and appeal, including any 
costs payable by the resi>ondent to the paper company.

Meredith, C.J.O.;—I agree with my brother Hodgins that 
the appeal of the defendant the Algoma Steel Corporation fails 
and must be dismissed, and that the plaintiff's appeal must also 
lie dismissed.

I express no opinion on the question whether the deceased 
was, for the purpose of the work in which he was engaged when he 
met with his death, the servant of the steel company.

Magee, J.A.:—I agree.
Ciarrow and Maclahkn, JJ.A., dissented.

A ppeal dismissed.
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McPHAIL v. ABBOTT. SASK.
Saskatchewan Supreme ('mill. Sir Frederick Haultain, (\J., Lumonl. F h com I 

and McKay. JJ. March IS. 1010.
I Damages (| III A 4—80)—Measure—Breach ok warranty ah to

KITXEHH FOR HREEDIXC.
The measure of damages for breach of warranty as to fitness for breed

ing, sought aa a set-off against the purchase price, is not only the loss of 
service fit's the purchaser would have received, but in addition, if claimed, 
under sec. 51 of the Sale of Goods Act (R.8.S. 1909, ch. 147), t he difference 
Is-tween what the animal would have been worth had the warranty been 
fulfilled and the actual value of the animal at the time it was purchased.

[Hraithicailc v. Hayhain. 4 D.b.H. 498. distinguished.!
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S ASK. Appeal from a judgment in favour of plaintiff in an action for
8.(\ the price of a horse and set-off for breach of warranty. Varied

McPhaii. /V. H. Jonah, for appellant.
L. A. Seller, for respondent.
The judgment of the court was delivered by
Lamont, .1.: The plaintiff brought this action u|xm a lien 

note given to him by the defendants as the purchase price of ;i 
stallion bought by them for breeding purjxises. The defendants 
admit the making of the note, but allege that, at the time of 
sale, the plaintiff gave a warranty with the horse that lie would 
leave with foal 50', of mares bred to him. They also allege that 
the stallion proved to be sterile, and as a consequence thereof 
was valueless to them, and they claimed to be entitled to set up 
this breach of warranty in extinction of the price. In addition 
they counter-claimed for the service fees they would have received 
if the horse had satisfied the warranty.

At the trial the defendants admitted that the horse was worth 
$175. The trial Judge found the warranty to be established, but 
held that, under the decision of this Court in Hrailhieailr v. liaii- 

ham, 1 D.L.R. 4US, the only damages he could award were tIn- 
service fees which the defendants would have received had tin- 
horse fulfilled the warranty. These damages he fixed at $125. 
From that judgment the defendants now appeal to this Court.

With great deference, I am of opinion that the case a bon 
cited does not touch the question as to whether or not the plaintiff j 
is entitled to have the price of the horse reduced by the difference i 
between what the horse was actually worth and what lie would 
have been worth had he fulfilled tin- warranty.

In that case the Court said: (at p. 501)
The evidence establishes that the plaintiff did so warrant the stallion; an ! 1

1 find that there was a breach of that warranty. 1 find that the stallion w - 1
put to (iô mares, only 23 of which proved to be in foal. There were, therefore.
Iti short. Allowing the defendant $12 for each foal short, the amount is II' - 1
I am of opinion that this is a proper amount to award as damages. This i< 1 
sjieeial damage, but it is claimed specifically in the counterclaim, and it nat nr- 1 
ally arises from the breach of warranty complained of. It is not prospective 1 
damage. It is the only s|s*cies of damages claimed for such breach; and il is 1 
not, therefore, necessary to discuss the matter of any other damage.

In that case the only damage claimed was the loss of the 1 
service fees; in the present case, in addition to the loss of the ] 
service fees claimed in the counterclaim, the defendants expressly 1
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nsk that the loss they have suffered by reason of the horse not 
being up to the warranty he set off pro tanta against the price. 
In my opinion they are entitled to this.

The loss suffered by the defendants by the breach of warranty 
was, 1st: The difference between the value of the horse as lie 
actually was and the value he would have had if he had fulfilled 
the warranty, and 2nd: the loss of the service fees.

See. 51 of The Sale of ( loods Act (ch. I 17 1LS.S. ItHMI), reads 
as follows:

(2) The measure of damages for breach of warranty is the estimated loss 
directly and naturally resulting in the ordinary course of events from the 
breach of warranty.

(3) In the case «if breach of warranty of quality such loss is /trirnA font the 
differeiK'e lad wen tin- value of the gooils at the lime of «lelivery t<i tin- buyer 
ami the value they would have ha«l if they had answered to the warranty.

11) The fad that the buyer has set up tin- breach of warranty in diminu- 
tion or extinct ion of the price, «l<s-s not prevent bun from maintaining an action 
for the same breach of warranty if he has suffered further damage.

The actual value of the horse at the time the defendants pur
chased him is admitted to have been #175. Had lie fulfilled tin* 
warranty, he would have been worth #550, which was the purchase 
price: the difference, or $375, represents the loss suffered by the 
defendants on the value of the horse himself.

I am therefore of opinion they are entitled to have this loss 
>el off against the purchase1 price, and judgment for the plaintiff 
on the claim should he reduced to $175 and interest.

The judgment on the counterclaim for the defendants will 
stand as it was not appealed against, although I am of opinion 
that it is doubtful if the defendants are entitled to service fees 
for the second season; at the end of the first season they knew 
the horse was sterile, that I icing so, it would seem to me to follow 
that they should not have bred mares to him the second season. 
As. however, no objection was raised to the judgment on the 
counterclaim the point need not be considered.

The appeal should, therefore, be allowed, and the judgment 
varied by reducing the judgment for the plaintiff on tin* claim 
to $175 and costs. Appeal allowed.
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TOWN OF GLACE BAY v. SMITH.
.Vo/'d Scotia Supreme Court, (iraltnm, C.J., and ttusæll, I fry* dale, and Harris, 

JJ. February 2(>, 1910.
I. Taxkh (I III It 1—113)—Name in whom personal i-kopebty assessable 

-Conditional vbndohh Sale of pianos on instalment plan.
The sale of pianos under a hiring agreement, whereby title to the prop

erty is retained until all instalments of the purchase price are paid, con
stitutes the seller the actual legal owner of the property though jiosaeaaion 
thereof is in the purchaser, and lie is therefore subject to assessment under 
i | of sec. 15 of the Assessment let, R.S.N.8. 1900, ch. 78.

Appeal from the judgment of Finlay son, (’<>. Ct. .1.. in favour 
of defendants in an action to recover taxes for the year. 
Reversed.

.V. I{. McArthur, for plaintiff, appellant.

.1. D. (iunn, K.C., for defendant, respondent.
Drysdale, J.:—This action is to recover taxes assessed as 

against defendants in the town of Glace Bay for the year 1913.
It appears that defendants had sold pianos and organs in 

the town on the instalment plan under hiring agreements, duly 
recorded, intended to and which did on their face prevent the said 
instruments or the property therein from passing to the pur
chasers until full payment of the price was made to defendants.

It is common ground that defendants formerly had a store in 
Glace Bay and were for years prior to 1913 assessed upon prop
erty in respect to said store. They had ceased in 1913 to have 
goods in said store hut were assessed in respect to property owned 
by them in Glace Bay for that year, 1913, to the extent of $45. 
The rate roll is not in dispute, under the provisions of the Assess
ment Act, and the plaintiff town justifies the assessment under 
r. 4 see. 15 of the Assessment Act, R.S.N.S. 1900, ch. 73. The 
fact is not in dispute that at the time of the making of the roll 
for 1913 defendants were interested in pianos in the town that 
had been sold under hiring agreements and that if they can be 
considered the owners of the goods so sold they held personal 
property in said town and would thus be liable to taxation. The 
Judge of the County Court for District No. 7 has held that 
defendants cannot be considered owners in respect of pianos so 
sold in said town and has dismissed an action to recover as against 
them the taxes imposed by the assessment roll of 1913 on the 
ground, as I read his decision, that defendants are not the owners 
of such instruments in the ordinary popular sense and do not 
come within the provisions of the Assessment Act as to the 
assessment of personal property.
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1 think the caw turns upon a proper interpretation of r. 4 
of sec. 15 of the Assessment Act, eh. 73, and must In- so decided.

This is not an appeal from assessors, and if property such as 
pianos sold by defendants under the ordinary hiring agreement 
that appears in the case, and obviously intended to prevent the 
passing of the property in the instruments sold until full payment 
of the price, can be said to be defendants’ property situated in 
the town, then the assessment of defendants was in due course 
and the taxation imposed within the Act. The important section 
under consideration roads as follows:

Personal property shall l>e assessed in the name of the owner thereof, if 
known to the assessors; otherwise in the name of the (fereon in jxissession there
of, provided that tin* assessment thereof may he transferred to the owner 
after hearing by the Court on ap|ieal.

This provides for assessment upon the actual owners, or ui>on 
the apparent owners, viz., the person in possession of the goods. 
Now can it he said that defendants are not the actual or real 
owners of tin* goods? It is argued that the word “owners” 
must be construed as owners in a popular sense; that because 
defendants had made a contract of sale and parted with posses
sion they cannot be said to be the real owners. This view would 
place the ownership in the person in possession. Hut as the 
section of the Act contemplates assessment upon the actual owner 
as contradistinguished from the person in possession I cannot 
think it is a sound construction. The defendants are the actual 
legal owners under the instrument of sale and took care to let 
the world know that they are and remain owners until full pay
ment of the price by solemnly executing and filing under tht» 
Bills of Sale Act an agreement to that effect, and being and 
remaining the real owners until payment of the price I am of 
opinion they take the responsibility attached to owners under 
the Assessment Act in question.

I would allow7 the appeal and direct recovery by the plaintiff 
town for the assessment sued for, all with costs.

Graham, C.J., and Russell, J. concurred.
Harris, J.:—I agree with the decision of my brother Drysdale. 

1 confess, however, that I have a strong suspicion that the plain
tiff has already collected taxes from the possessors of the pianos, 
and having assessed the defendant for goods in his shop which 
it afterwards appeared he «lid not have the town is now trying

N. S.

S. C.
Town ok 

Gi.ace Hay

Dryad* l<-. .1.

Oraham, C.J. 
K usuel I, J. 
Harris, J.
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to support the assessment by a subsequent discovery of these 
piano contracts. 1 hope my suspicion is unfounded because it 
is unnecessary to say that such a course of procedure would be 
most reprehensible. However, as the case comes to this Court 
we have no alternative but to allow the appeal and direct judg
ment in the Court below for the amount sued for with costs of 
the action and appeal. Appeal allowed.

ONT. CAMPAIGNE v. CARVER.
u ( ■ Ontario Su//re me Court. Apjtcllntc Division. Fnlco/dtridge, C.J.K.H., and Riddell,

Latchjord and Kelly, JJ. December 31, 1915.

1. Mechanics’ liens (§ V —32)—Semi-detached erection for different
OWNERS ON ADJOININ'; LOTH—JOINT OR SEVERAL CONTRACT OFFER
AND ACCEPTANCE—“OWNER’S REQUEST AND BENEFIT."

A contractor’s offer to build a pair of semi-detached houses on two 
adjoining lots, owned by different persons, naming separate terms for 
each house but addressed to both owners together, implies a distinct 
acceptance by each of them, and the acceptance by one does not create 
a joint contract binding on both as subjecting both lots to a mechanic’s 
lien for pi unbing materials furnished for bot h houses: nor can the interest 
of the accepting owner he charged for materials furnished on the adjoining 
lot not at “his request or for his direct benefit," within the meaning of 
sec. 2 (r) of the Mechanics and Wage-burners Lien Act, R.8.O. 1914, 
eh. 110.

[Deegan v. Kilpatrick, 54 App. Div. N.Y. 371. distinguished.!
2. Mechanics’ lienh (§ VIII—60)—Statutory period of registr ation -

M.\ IE RI U.S FURNISHED.
No lien allai lies to the land under the Mechanics and Wage-burners 

Lien Act, H.S.O. 1914, eh. I 10, in the absence of evidence that any ma
terials furnished for t he building were supplied within the statutory |>eriod 
of the registration of the lien.

Statement Appeal by defendants from a judgment of the Local Master 
in a mechanic’s lien action. Varied.

Gideon Grant, for appellants.
I\ R. Morris, for plaintiff, respondent.

Lntchfoi'i, j. Latch Ford, J.;—The two adjoining parcels of land, on the
owners’ interest in which the lien for 8108.23 appealed against 
has been held to attach, were owned, when Carver agreed to erect 
houses upon them, one by Amelia Castell, and the other by Chester 
Spence and his wife; and they are still, so far as appears, respec
tively owned by the same persons.

In a proposition dated the 24th March, 1913, intituled “Ten
der for pair of houses on Wilson street for Messrs. Spence & 
Cassels.” Carver said : “I will build those houses . . . furnish 
all material to complete the house (sic) for the sum of $2,467 
each. . . .”

On the 11th April, in a document intituled in the same words,
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Carver modified his original proposition, stating: “The altera
tions you gave me note of will make a difference of $37 for each 
house, which is $74 for both, which will make $2.430 for each 
house. ’ *

This tender was given by Carver to Mr. Spence (p. 30), who 
states (p. 37) that there was no written acceptance of it. Cas- 
tell says he signed no contract, nor did his wife, so far as he 
knows. Hut that it was accepted is uncontested. The question 
upon which the case turns is. how was it accepted ? By Spence 
and Castel 1 jointly, or by each acting solely for himself? In 
other words, was it accepted in such a way as to constitute a 
single contract between Spence and Castel 1 on the one part and 
Carver on the other for the erection of both housesÎ Or were 
two contracts made—one between Spence and Carver for the 
erection of the house on the Spence lot. and the other between 
Vastell and Carver for the erection of the house on the Castel 1 
lot?

If there was a joint contract, the lien, in my opinion, was 
prjperly registered, and attached to the interest of both the 
owners (I treat the ownership of Castell and his wife as one).

In Deegun v. Kilpatrick (1900), 54 App. Div. N.Y. 371. the 
First Department of the Supreme < 'ourt of New York held, 
under a Lien Act similar to our own, that where two persons, 
each owning in severalty (as here) one of two adjoining lots, 
enter into a joint contract for work to be done on both lots, 
under an agreement treating both lots as one, a mechanic’s lien 
for the work may be filed on both parcels.

With that decision, upon the facts of the case, I entirely 
agree. Other useful cases may be found collected in Hockel on 
Mechanics’ Liens (1909), p. 225.

But the facts here are different. In considering the evidence, 
it is to be observed that Carver did not require a joint accept
ance of his tender. That he might have done so is nothing to 
the point. It is also well to remember that, while the tender is 
frequently referred to—especially by the learned Master—as 
the contract, it was in reality but a proposal, the acceptance of 
which, whether joint or several, was necessary before a contract, 
or more than one contract, could be constituted.

ONT.
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( A MPA ION E

Lutrliforii. J.
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Ill one aspect, the tender itself was not severable. The 
houses were to he se-u-dctachcd ; divided, but built as one. It is. 
1 think, highly improbable that Carver would, at the tendered 
price, have built one if he was not at the same time to have the 
building of the other. But this term, plainly enough implied, 
would be completely satisfied if. with the concurrence of Carver, 
each of the patties addressed accepted for himself.

Jt is, in my opinion, manifest, from the testimony given and 
from the conduct of all the parties concerned, that Spence ac
cepted the tender as to the one house, and Castell as to the 
other, so as to constitute, when ratified, as it was, by Carver, 
one contract between Spence and Carver for the Spence house, 
and another contract between Castell ami Carver for the Castell 
house. There were thus formed between the parties two separ
ate and distinct contracts—not one, as found by the learned 
Master. So long as Carver had the building of both houses, he 
was content that each owner should be responsible for the price 
of the erection of his particular house. That the houses were 
semi-detached and not entirely separated, and therefore more 
cheaply constructed, is quite immaterial. The evidence is un
contradicted that there were two contracts—one for each house.

Carver says (p. 23) : “I was to go ahead and complete the 
houses for $2.430 a piece.

“Q. And that is for which one? A. For both.
“Q. That is altogether or separately? A. Separately.”
Carver knew the houses were on separate properties, one be

longing to Spence, and the other to Castell (p. 24).
A bill for the Castell house was sent to Mr. Castell, and he 

paid it. Kaeh (Castell and Spence) paid separately; each took 
care of his own contract (p. 25).

Castell, who looked after the paying of the bills for his 
wife, wras asked ( p. 31 ) :—

“Q. And what was the contract, so far as you remember? 
A. The contract was for $2,430.” lie received from Carver, 
and produced, an account made out to himself before the lien 
proceedings were begun, shewing the amount of the contract 
made with him to be $2,430.
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Spence says in effect (p. 32) : “C'astelI had nothing to do ONT. 
with my property, nor had 1 with his. NX'.

“(j. Now, what was your contract 1 A. $2,430*' (p. 39). ( ampak.m

Q. In the completion of the houses, did you have anything < AIJVM5 

to do with the adjoining house f A. None whatever. ■—
Lstchford, J.

"(j. And did Mr. Cast ell have anything to do with you ret

Castell had made out. and he produced at the hearing, a hill 
rendered to Carver, shewing the account between Carver and 
himself on the basis of a liability on his part for the cost of his 
own house—$2,430.

Spence says (p. 36) that he handled no part whatever of the 
contract moneys in connection with the other—the Castell— 
property.

There is more evidence to the same effect, and none to any 
other. Clearly, then, there were two distinct acceptances of a 
tender which was severable, and which, with Carver’s concur
rence, was actually severed, so as to give rise to two distinct 
contracts.

Upon the Master's erroneous conclusion that there was but 
one contract, and that a joint contract between Spence and 
Castell on the one part and Carver on the other, for the erec
tion of the two houses on the two parcels treated as one, is based 
his decision that Campaigne is entitled to a lien on the interest 
of the owners of both parcels for $168.23. being the price of 
plumbing materials used in both the houses by the defendant 
Snodny, who had a sub-contract (and only one sub-contract) 
for the installation of the plumbing in both houses. The last 
of such materials—a bath and sink-basin—were furnished on the 
6th August, and were placed in the Castell house by Snodny 
and his man, Marshall, on the 10th August. On the day when 
they were installed, Marshall did, he says. 15 minutes’ work in 
the Spence house ; but there is no evidence that any materials 
furnished for the Spence house were supplied within 30 days 
of the registration of the lien, which was effected on the 3rd 
September.

Holding, as I do. that there were two contracts, the lien, so
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ONT. fur us it a fleet s the interest of the Spences in their land, utterly
SX'. fails.

< AMPA1GXB The lien for $168.23 also fails us to the < 'astell property.

< ABVER.
The ('astell interest cannot be held liable for goods not supplied 
—as the materials installed in the Spenee house—upon the re

Lav hford, J. quest of the Castells. and not for their “direet benefit” (Meeh- 
anies and Wage-Earners Lien Aet. R.S.O. 1014. eh. 140. see. 2 
(t) (iv.)); and. as stated, the claim covers materials supplied 
for both houses. However, as the cost of the plumbing—work 
ami materials was the same for eaeh house, and two sets of like 
fixtures are shewn by the accounts in evidence to have been 
supplied, it is. 1 think, a reasonable inference that half the 
materials was used in each. Half their eost is $84.11, and the 
lien should be reduced to that sum and restricted to the ('astell 
property. Materials to that amount were supplied at Mrs. 
CnsteU’s request, carried on to Campaignc through ('astell. Car
ver. and Snodny. and for the direct benefit of Mrs. ('astell.

If Campaignc is not satisfied with the amount mentioned, he 
may have a reference at his own risk.

Success being only partial, and both appellant# represented 
by the one solicitor and the one counsel, there should be no costs 
of the appeal. The plaintiff should, however, have his costs of 
the proceedings below as against Mrs. ('astell. limited, however, 
apart from disbursements, to an amount not exceeding 2Ô per 
cent, of the amount recovered.

Fiihonbridgf, Falcoxbridue, C.d.K.B.:—I agree.
Kelly, J.:—The important element for consideration is. 

whether there was one undivided contract by Carver, the con
tractor, to build two houses for Spenee and ('astell. or in off ret 
two separate contracts—one to build a house on the Spence lot 
for its owner, and the other to build another house1 for ('astell 
on his lot. The two parcels adjoined. Carver signed a written 
tender, dated the 24th March, 1914. “for pair of houses on 
Wilson street for Messrs. Spence & Cassels" and to “do all 
labour and furnish all material to complete the house for the 
sum of $2,467 each.” This was supplemented by a written mem
orandum of the 11th April. 1914. that “the alterations you gave
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me note of will make a difference of $37 for each house, which is ONT. 
$74 for both, which will make $2.430 for each house.”

Carver employed Snodny to do the plumbing at $ 10.7 for ,
i A MrAI(iMC

each house. The plaintiff supplied material t<i Snodny, for which ».
he did not pay ; and on the 3rd September, 1914. lie caused to be 
registered against both properties a claim for lien for $168.23. 
In proceedings before Ilis Honour Judge Monek to establish the 
lien, he held that the lien attached to the two properties. Car
ver and the property-owners have appealed.

The form of tender was such that acceptance could have 
been made by each of the owners separately for his own or her 
own house. The price for each was stated quite separate from 
and independently of the price for the other. There was no 
written acceptance of the tender by the owners jointly or by 
either of them separately ; so that in that respect we are not 
assisted in determining whether the tender was treated by the 
parties as joint or separate. Something more than mere assump
tion is necessary on which to base a finding that there was joint 
acceptance—that there was but one contract for the two houses. 
But, if we look at the evidence of the manner the parties imme
diately concerned treated the transaction, a conclusion against 
one joint contract becomes apparent ; for not only is there noth
ing to indicate the making of such a contract, but rather it 
becomes evident that the parties had in mind that the contractor 
was to proceed as on two separate contracts; and their subse
quent dealings bear this out.

Carver says that each of the owners took care of his own 
contract, and that they paid separately for the houses. This is 
not contradicted. Carver’s account rendered, the only one in 
evidence, is against Castel 1 personally and in respect only of 
his house, and in it he makes a charge for “amount of contract 
$2.430.” clearly indicating that what he had in mind was a 
separate and distinct contract with Castell for his house, inde
pendently of the other, and for the price named in the tender 
for one house.

Spence says his contract was for $2,430; that there was a 
tender for $2.430 for his house and $2.430 for < 'astell \s. This

6—27
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also is not contradicted. He also says that in the completion of 
the houses he had n< whatever to do with the other house, 
nor t'astell with his; that he was not handling any part of the 
contract moneys in connection with the other property. I am 
compelled to the conclusion that there were two separate con
tracts.

On the authorities, and in view of sec. 11) of the Mechanics 
and Wage-Earners Lien Act, R.S.O. 11)14. eh. 140. 1 am of 
opinion that the registration of the lien in the form it took was 
not improper. If there was anything objectionable in such 
registration, it only amounted to an informality, such as is 
provided against by that section. But, though the claim for 
lien may be free from objection in that respect, a difficulty may 
still be encountered ill determining what part of the amount 
claimed is chargeable upon each separate parcel of land. Here 
the material-man’s account is claimed against the properties as 
one, no distinction being made either in the claim or in the 
evidence between what was supplied for one house and what for 
the other.

So far as concerns the Spence property, the lien must fail. 
The evidence shews that that house was completed not later than 
the 1st August, more than 40 days prior to tin- registration of 
the claim for lien or the institution of proceedings to establish 
the lien. The only suggestion of anything to the contrary is in 
the evidence of Marshall, a workman of Snodny’s, that on the 
10th August he worked on these houses, and in a vague way 
says something of having worked on this house for If» minutes; 
but, in the face of the direct evidence of its completion on the 
1st August. Marshall's testimony is not sufficient on which to 
found a claim against the Spence property, and the lien, in so 
far as it is against that property, should lie vacated.

The Castell property stands in a different position. As to 
it the evidence of the registration of the claim within the time 
prescribed by the statute is sufficient. But the claim for its full 
amount against that property is not established. The contract 
for plumbing was the same for each house ; the plumbing was 
the same; and. on the evidence submitted, it is not unreasonable 
to assume that one-half of the material claimed for went into

1
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each house, and that the priee of what went into the f'astell 
houae is one-half of the amount so claimed.

As the case present* itself to me. it seems equitable that the 
lien should he held good against the Castel! property for one-half 
of the $168.23 claimed—or $84.11. It is possible that, had the 
evidence been pursued further, it might have been shewn that 
this is not the correct price of the material used in that house. 
If either of the parties is dissatisfied, he may have a reference, 
at his own risk as to costs, to determine the amount. The plain
tiff iK entitled to his costs, but only us against the Castell pro
perty and its owner, of the proceedings below, limited, however, 
as declared by sec. 42 of the Act.

I'nder the circumstances, there should be no costs of the 
appeal.

Riddell, J. dissented. Appeal allowed in pari.

LUTZ v. DOMINION TRUST CO.
Sankatchewan Supreme Court, Sir Frederick Ilnultnin, ( Xi irlnnds, lirown 

and FI wood. JJ. March IS. 1916.
1 IiAXu Titles Act (| V— 50)—Certificate of title to assignee for 

CREDITORS—KXBCUTIONH AND MORTCAOES— PRIORITIES.

The object of sec. 9 of the Assignment Act (R.S.S. 1909, ch. 142) 
declaring an assignment for the benefit of creditors to take precedence 
over all executions not completely executed by payment, and the general 
purpose of the Act, is to provide for the distribution of the assets of the 
insolvent without priority, except in so far as any creditor may have 
obtained a priority prior to the assignment, but the assignee is not en
titled to receive a certificate of title free from such executions where, in 

doing, it would in effect give to mortgagees subsequent to the execu
tions a greater claim than they would have had at the time of the registra
tion of the mortgages.

i/tV Hrooks, 2 8.L.H. 504. distinguished; Edmonton M or to age Co. v. 
firm*, :i A.L.It. 500. followed !

Appeal from Master of Titles sustaining under the Land Titles 
Act (R.S.S. 1009, ch. 41) the issuance of a certificate of a title 
free from executions to an assignee for creditors. Reversed.

A. (I. MacKinnon, for respondent, Dominion Trust C’o.
.1. /*’. Sample, for appellant, Lutz.
The judgment of the Court was delivered by 
Klwood. J.:—By the abstract filed in this matter it appears 

that one James Arthur Pryor was the registered owner of the 
land in question and there is registered against the title to the 
land the following encumbrances and in the following order:

ONT.

K.<
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Statement
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S ASK. Registration abstract and certificate of the title of S.W. 1-4 32-20-9-W

H C 2nd, 100 acres more or iess. James Arthur Pryor (mtgec.,)
35-102 17th July, 1908. Lemberg, Sask.

Lvrz A. K. 3655 mortgage 30th May, 1910, 1st June 1910 (reg.), James Arthur

Dominion
1 HUSl < ÎQ

Pryor—The Canada Life Assurance Co., $15,000.
A. (!. 5955 mortgage 22nd April, 1910, 10th June, MHO (reg'd), James Arthur 

Pryor—The Beaver Lbr. Co., Ltd., $1.724.
A. X. 3770 mortgage, 0th Feby. 1911 24 Feby.. 1911 (reg'd).

James Arthur Pryor—George 11. Hurlburt, $1,830.
A. W. 2908 mortgage 23rd April, 1912, 22nd May. 1912 (reg'd), James Arthur 

Pryor—The Canada Life Ass. Co., $18,000.
A783 execution filed 10th Nov., 1912, Petei Lutz v. James A. Pryor, $395.55, 

renewed by D23 to 9.
A1003 mortgage 20th Nov., 1912, 29th Nov., 1912 (reg’d), James A. Pryor 

the LTnion Bank of Canada, $2,163.90.
A4197 transfer of mtge. 27th March, 1913, 21 May. 1913 (reg.) The Union 

Bank of Canada—William Shinbane—mtge. No. A1003.
A4198 transfer of mtge. 10th April, 1913, 21st May, 1913 (reg.), William Shin-

bane—John O'Connell <& George Edward Johnson.....
A1003 execution filed 3rd Dec., 1912, Fletcher & Lutz v. James A. Pryor, 

$849.40, renewed by No. 1)2474.
A6335 mortgage, 0th Aug., 1913, 9th Aug., 1913 (reg’d), James A. Pryot

Int. Harvester Co. of Canada, Ltd., $3,220.25.
Cl250 caveat, 12th Jany.,1914, 15th Jany., 1914, made by Dominion Trust Co. 
1)044 assignment of mortgage 20th Jany., 1914, 2nd Feby., 1914 (reg.), George 

H. Hurlburt—Dominion Trust Co.—Mtge. No. AN3770.
1)732 assignment of mortgage 21st Jany., 1914. 11th Feb., 1914, John O’Con

nell & George Edward Johnson—Dorn. Trust Co., mtge. No. A1003.
On November 4, 1915, an assignment under the Assignments 

Act of the Province of Saskatchewan (R.S.S. 1909, ch. 142), for the 
general benefit of his creditors was made by the said James A. 
Pryor to the Don nion Trust Co. On or about December 11, 
1915, the Domini*ui Trust Co. applied to the registrar for a tr: lis- 
mission to it of ie said lands.

The qu< asked by the registrar was:
Whether t xecutions above mentioned of Peter Lutz and Fletcher and

Lutz should appear on the t it le in the order in which they respectively appeared 
on the title to James A. Pryor upon issue of Certificate of Title to the Domin
ion Trust Co.
The Master of Titles decided that the registrar was justified 
upon the application of the assignee under the assignment in 
granting transmission of the land and issuing the certificate of 
title clear of those executions on proof that the lien for costs 
has been satisfied or issuing the title clear of the executions but 
preserving the lien for costs.

For the respondent it is argued that by see. 9 of the Assign-
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monts Act the assignee is entitled to have the certificate of title SASK 
issued freed of the executions. ti.C

The section is as follows:— jUT/
An assignment for the general benefit of creditors under this Act shall take v. 

precedence of all at tachments of debts by way of garnishment, where the money Dominion 
has not been actually paid over to the garnishing creditor, as well as of all RUST 
other attachments and of all judgments and of all executions not completely Eiwood. i.
executed by payment, subject to the lien, if any, of execution or attaching 
creditors for their costs.

The object of the above section of the Assignments Act and 
of the various sections of the Act referring to assignments for 
the benefit of creditors is, in my opinion, to provide for the 
distribution of the assets of the insolvent without priority, except 
in so far as any creditor may have obtained priority prior to the 
assignment.

It was contended on behalf of the respondent that the ease of 
l{c Brooks, 2 S.L.R. 504, is authority for the proposition that 
these executions should be removed from the certificate of title. 
In that case, however, it will be observed that no question arose 
as to the respective rights of execution creditors and subsequent 
mortgagees, there was apparently no encumbrance subsequent to 
the execution, and the Court held that the assignee was entitled 
to receive the land without the executions appearing on the 
certificate of title.

In the case at bar, however, to issue the certificate of title 
without the executions appearing would be to give the subse
quent mortgagees a greater claim on the land than they had at 
the time of the execution and registration of the mortgages. I 
agree with what was said by Beck, J. in Edmonton Mortgage Co., 
v. Cross, 3 A.L.R. 500, at p. 501, where he says:—

The second mortgage, therefore, was a specific charge of the interest of 
the execution debtor, subject to, and, for the purpose of the question under 
consideration, it seems to me, with the same effect as if expressed to be sub
ject to the rights of the then execution creditors. A new and different interest 
from that to which the 3 prior executions attached was thus carved out of 
the debtor’s interest, and specifically charged with the second mortgage, 
leaving again a new and different interest, subject to be charged or bound, 
voluntarily or involuntarily, by the act or default of the debtor; and it is, in 
my opinion, only this latter interest that became affected by the subsequent 
executions.

To give effect to the contention of the respondent would, in 
my opinion, be to defeat the apparent intention of the above 
quoted sec. 9 of the Assignments Act, because it would, as I have
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pointed out above, effect the result of giving to the subsequent 
mortgagees an interest greater than was given to them at the 
time of the execution and registration of their mortgages. It 
may be that the executions will eventually enure to the benefit 
of the estate of the debtor and that the sheriff, should he realize 
on the executions, may be compelled to pay over to the assignee 
the proceeds of these executions to be distributed for the benefit 
of all of the creditors. However, it is not necessary that I i 
express any opinion on this point ; suffice that, in my opinion, 
the executions under the particular circumstances of this ease 
should remain on the certificate of title.

The result is that, in my opinion, the appeal should be allowed 
and the certificate of title issue with the executions appearing 
in the order set out in the above abstract.

The appellant should have his costs of this appeal.
A ppeal allowed.

CAN. CANADIAN PACIFIC R. CO. v. JACKSON
S c Supreme Court of ('amnio. Sir Charles Fitzpatrick, C.J., ami I di nylon, Duff.

Anglin ami Brodeur, .1.1. Xtnvinber 20. 101"».
1. Dam ages i § 111 I 4 —192)—Injuries cauhinc permanent incapacity—

Instances ok amount—Review on appeal.
A verdict in the sum of $27,000 awarded to a railway engineer aged 32, 

whose yearly earnings were about $2.100, for injuries permanently in
capacitating him and based upon t he pain and suffering of the person and 
the |M'cuninry loss for the duration of life, will not he set aside on ap|»eal 
or a new trial directed merely because the amount of damages awarded 
ap|H*ars to lx* excessive.

2. Kvidencb (I VII F—620)—Quantum vale at -Mortuary tables—
Admissibility.

The testimony of a witness in regard to estimates based on mortuary 
tables shewing the expectancy of life and the cost of an annuity at given 
ages is admissible, quantum valeat, though the witness is not capable of 
explaining the basis upon which the tables had been prepared.

\Hoirieij v. Loudon ,V X. II'. If. Co., L.R.X Kx. 221 ; Vicksburg <V .1/. If. 
Co. v. Putnam, 1 IS IJ.S.H. .*>45, applied; 24 D.L.R. 380, affirmed.J

Statement Appeal from the of the Appellate* Division of the
Supreme Court of Alberta (24 D.L.R. 380), affirming (on an 
equal division of opinion) the judgment entered at the trial, by 
McCarthy, .1., upon the verdict of the jury in favour of the 
plaintiff.

(). \l. Biggar, K.C.. and Geo. A. Walker, for the appellants. 
Frank Ford, K.C., and G. V. Illackstock, for the respondent, 

sircharira Sir CuARLES Fitzpatrick, C.J.:—'The respondent, an engine-
k.C.J

driver in the employ of the appellant company, was severely

1
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injured whilst in the performance of his duty. The jury found 
the appellant
guilty of negligence from the fuel that tliv mail crane was in faulty condition 
and that the plaintiff was injured by it in the |>erforinance of his duty.
They aw plaintiff $27,000 damages.

1 have no hesitation in saying that in my opinion the amount 
of the damages is too large. There is. however, it general con
sensus of authority that it is for the jury alone to fix the amount 
of damages to he awarded in an action and that under ordinary 
circumstances the verdict should not he set aside merely on the 
ground that the damages appear excessive. Where tin* damages 
are manifestly so unreasonable that no body of twelve men could 
have honestly given such a sum. or where it is shewn that in 
arriving at the amount the jury took into consideration some
thing which they ought not to have taken, or failed to take into 
consideration something which they ought to have taken, there 
may lx- ground for the court to set aside the verdict. It is not, 
however, a ground for interference that the damages seem to the 
court too large and more than would to most people have seemed 
ample.

One might assume that the jury have not sufficiently taken 
into account the accidents of life, and that they probably mis
apprehended the effect of the figures in the* tables pro
duced, but. with all respect. 1 do not think that is sufficient to 
justify us in granting a new trial on the ground that the jury 
have gone beyond a figure which any jury of reasonable men 
properly informed as to the question which they were to decide 
could have reached.

In Thoms v. Catalonian R. Co. ( [1912-131 Ct. of Sess. 804), 
Lord Kinnear said:

Now, it is impossible to read the account of this mail's history and his 
present jxwition without seeing that no amount of damages could ever be 
considered as real com|xnsation for the |H-rsonal injury he has suffered. It 
is obvious that that is not a consideration which can be pressed to any logical 
conclusion, because the result of it would Ik* that the defender, in a case of 
personal injury, might he ruined, and yet the pursuer not compensâted. 
And, therefore, that cannot be treated its a ground for any exact or logical 
estimate of damage, but I think it is a consideration which may fairly lead 
us to think that, uism a question of this kind, a larger latitude, within the 
bounds of reason, is to be allowed to a jury than ii|x>n matters which are 
capable of anything like exact calculation.

The same might well be said of the ret in the ease
its it comes before us.
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This Court held in Fraser v. Drew (30 ( 'an. 8.C.R. 241), that 
where a ease lias been properly submitted to a jury and their 
findings upon the facts are such as might l>c the conclusions of 
reasonable men, a new trial will not be granted on the ground 
that the jury misapprehended or misunderstood the evidence, 
notwithstanding that the trial Judge was dissatisfied with tin* 
verdict.

The case of The Canadian Pacific H. Co. v. Roy, decided in 
this Court in November, 1913, might be consulted with advantage. 
On that appeal the only question pressed was as to the amount 
of the damages.

That the damages were excessive was the only ground for 
setting aside the judgment that was urged by the appellant at 
the argument before us. I do not think the damages, though 
undoubtedly high, are so excessive as to warrant the interference 
of this Court on that ground. I do think, however, that the trial 
Judge did not direct the jury as fully as was desirable as to the 
measure of damages which the plaintiff was entitled to recover. 
True, he told them that they were not to award punitive damages, 
but the instruction would, I think, have lieen more intelligible 
to lawyers than to a jury of laymen. I cannot help thinking 
that the amount of the damage's awarded indicates that the 
jury did not properly appreciate the considerations on which they 
had to assess these damages.

There is yet another serious objection to this judgment being 
allowed to stand. Although, as I have said, the amount of the 
damages was the only question discussed, on the hearing before 
this Court, the notice of appeal by the defendants to the Appellate 
Division of the Supreme Court of Alberta claims that there was 
no evidence of negligence on the part of the defendants.

Now there was, I think, misdirection by the Judge at the trial. 
After referring to the order of the Board of Railway Commission
ers, dated November 20, 1908, which provides that 
such crane must be erected at a distance of not less than 7' . .
in position,
(».«., from the centre of the track), he continues—
that briefly is the allegation of negligence on the part of the plaintiff that this
crane was erected or allowed to be closer to the track than the order of the
Board of Railway Commissioners provided. That question I must leave to
you, whether or not that crane was permitted to be closer to the centre of the
track than the order provides for. That is the question which you must
determine.
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And further on he says:
The defendants in this earn* would Ik* liable for the arts of their servants 

or workmen if they «lid construct this crane closer to the truck than the order 
of th«- Board of Railway (xnmnissioners provided.

It may perhaps be assumed that the order was passed for 
the protection of railway employees in the position of the plain
tiff, though, of course, unless this were so, lit1 could advance no 
claim founded ui>on it. The Judge, however, did not instruct 
the jury that they must not only find a breach of the statutory 
duty, but also that this was the cause of the aeeident.

The failure to give such a necessary instruction was the main 
reason why the Privy Council directed a new trial in the case 
of drawl Trunk H. Co. v. McAlpine (13 D.L.R. 018, lfi Can. Ry. 
Cas. 186, [1913J A.C. 838). At p. 623 the judgment reads:

Where a statutory duty is ini|Hised upon a railway company in the nature 
of a duty to take precautions for the safety of |ieraons lawfully travelling in 
its carriages, crossing its line, or frequenting its premises, they will be respon
sible in «lamages to a member of any one of these classes who is injured by 
their negligent omission to discharge, or secure the discharge of, that duty 
properly, but the injury must be caused by the negligence of the company 
or its servants. . . .

In the last passage quoted from the charge of the learned Judge in the pre
sent case, he did not point out to the jury that it was necessary, in order that 
the plaintiff should recover, that the omission to whistle or to give the warning, 
or both combined, and not the folly and recklessness of the plaintiff himself, 
caused the accident. For all that appears, the omission to whistle might not 
have contributed in any way to the hap|H*ning of the accident. The jury, 
instructed as they were, may well have been under the impression that the 
two alleged breaches by the company of its statutory duties—the two faults 
of whieh the jury found them guilty—rendered them liable whether or not 
those faults caused to any extent the injury to the plaintiff or the contrary.

These are, in the main, the reasons which led their Lordships to the con
clusion that a new trial should be directed.

In precisely the same way in the present ease the jury, in
structed as they were, may have concluded that the breach by 
the defendants of the order of the Board of Railway Commis
sioners, of November 20, 1908, rendered them liable whether 
this fault caused the injury to the plaintiff or the contrary.

Though, for these reasons, I am of opinion that there was 
misdirection of the jury, yet as the appellant has not raised the 
point I do not think this Court should send the action for a new 
trial on this ground. The respondent ought to have had an op
portunity to argue that the verdict shews, as perhaps it does, 
that the jury were not misled by the misdirection and that no 
substantial injustice has been caused thereby.
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Though 1 find much that is unsatisfactory about the conduct 
of this trial and its results, I cannot say that there is sufficient 
ground for setting aside the judgment. 1 have not come to this 
conclusion without much hesitation, and 1 think it would be un
fortunate if the case were to be regarded as any precedent for 
awarding such enormous damages in similar actions in the future.

Iuinoton, J,: This is an appeal on the ground of excessive 
damages. There is nothing else put forward to support it except 
the untenable objection to evidence admitted to shew how much 
an annuity might he purchased for. This practice of using such 
evidence to help a jury in arriving at a reasonable estimate has 
been in daily use for many years in our Courts.

The objection that because a man called to testify what his 
company held to be the market price could not vouch for the 
accuracy of the tables upon which it and such life companies 
proceed, therefore the evidence was inadmissible, seems to me 
as unsound as it would be to object to the evidence of actuaries 
resting their estimate upon the basis of the “Carlisle Tables," 
for example, because none of them can vouch personally for the 
accuracy of the figures upon which such tables rest. The truth 
is the evidence which was adduced was of little value and made 
nothing of by the learned trial Judge or the jury so far as we can 
see, but that is quite another thing and furnishes no ground for 
setting aside the trial, which seems to have been eminently fair.

It is impossible to say there was a miscarriage of justice by 
reason of anything connected therewith.

To come to the real ground of appeal resting upon excessive 
damages it may be admitted the damages are large and possibly 
larger than we as a jury would have assessed.

But can we say they are such as to demonstrate that the jury 
must necessarily have proceeded upon an erroneous basis or been 
moved by some indirect motives in arriving thereat?

The almost uniform course of this Court has been to refuse 
to interfere with the mere assessment of damages when maintained 
by the local Court having usually an immense advantage over us 
in the way of fairly appreciating the damages which must be 
measured in light of many local conditions.

But I must respectfully decline to accept the suggestion of 
counsel for appellant, and apparently some of the Judges below,
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that the* possibilities of a permanvnt investment producing eight 
per cent, per annum forms a proper basis of estimating the value 
of this verdict simply because that may be a fair rate of interest 
at the present moment.

We all know, if we can recall the economic history of other 
provinces, that this will not continue. And some other arguments 
put forward by counsel and in a measure countenanced in the 
( ourt of Ap|>cal seem to me untenable.

It seems, for example, assumed, as matter of course, that the 
earnings of the respondent at the time of the accident must be 
taken as basis for life. They arc properly taken in ordinary 
cases as basis of estimating pecuniary loss of a temporary character. 
But in the case of a young man only 32 years of age, when probably 
earnings would increase, I icing disabled for life, there is no rule 
of law preventing the jury from contemplating the possibilities 
of the future in that regard.

Again, it was even suggested that the pain and suffering of 
him injured could not enter into the basis of the estimate of com- 
jiensation. I dissent entirely from any such proposition. Phy
sical and mental pain and suffering have always, by law, entered 
into the basis of such estimates, and when these must endure 
for a lifetime, or the victim be reduced to the deplorable condition 
of the respondent, it is hard to place the limit of an adequate 
compensation therefor. And the possible need of attendance 
to help and comfort him in decay may also be considered.

It is quite true that in cases resting upon the Fatal Accidents 
Act, pain and suffering are excluded from the basis of the estimate 
for damages. In such cases the estimate must be confined to 
the mere monetary considerations bearing upon the case of 
survivors who have suffered in a monetary sense as well as other
wise by the death of him upon whom they were dependent for 
the deprivation of what they might reasonably have hoped to 
enjoy.

No such rule obtains in the case of him suffering and suing 
for such damages as caused thereby.

We may yet hear it urged that a man reduced to the impotent 
condition in which respondent, a young man with the prospects 
Indore him of increasing his earnings and savings and thereby 
adding to the comfort of his life and enjoyment thereof, when so

ei
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reduced ought to be treated as a helpless creature who can enjoy 
life no longer and hence might as well be kept, or keep himself 
in some asylum or house of refuge for a few cents a day, and 
thereby ameliorate the sad condition of the unfortunate offender 
in the like position the appellant is now in.

I prefer resting as usual upon the broad common sense of an 
intelligent jury as being more likely to fix justly the amount 
which the wrongdoer should pay than to look for justice in any
thing which might be determined in a very logical way either 
thus or otherwise.

The appeal should be dismissed with costs.
Anglin, J.:—Having regard to all the circumstances of this 

case—the plaintiff's earning capacity prior to his injury, his 
comparative youth, the pain and suffering to which he was sub
jected, his probable total incapacity for work in the future, and 
the inconvenience, discomfort and unhappiness which his con
dition is likely to entail during the rest of his life—it is, in my 
opinion, not possible to say that the verdict in this case is so 
excessive that it is apparent that the jury must have been in
fluenced by views and considerations to which they should not 
have given effect; Johnston v. (1. W. R. Co. ( (1904) 2 K.B. 250); 
Cox v. English, Scottish and Australian Rank ( [1905] A.C. 108). 
If the only element of damage were the plaintiff’s actual pecuniary 
loss, it might be argued with great force that an attempt had 
been made to award him full and complete compensation; and 
when the loss to be compensated for has a money value capable 
of precise ascertainment there is no good reason why that should 
not be done. Rut with such other elements of damage, as I 
have indicated, present, which must be taken into aecount, while 
the jury should not attempt to give full compensation, it is almost 
impossible to say that an amount awarded short of what would 
distinctly shock the conscience, is so great that a new trial should 
be ordered purely on the ground of its excess.

The admission of evidence as to the expectation of life of a 
person of the plaintiff’s age and as to the cost of an annuity equal 
to his income is made a ground of appeal. The objection is 
based on the alleged lack of qualification of a witness who gave 
this evidence and the misleading character of the evidence itself.

Standard mortuary tables shewing the expectancy of life and

!
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the cost of an annuity at given ages are admissible in evidence; 
liowley v. Loudon and X.W.K. Co. (L.R. 8 Ex. 221); Vicksburg 
and Meridian 1(. Co. v. Putnam (118 U.S.R. 545). The appre
ciation of the value to l>e put upon such tables in any particular 
case may always be affected by appropriate cross-examination 
and by directing the attention of the jury, by other relevant 
evidence and by argument, to considerations calculated to lead 
to the conclusion that the plaintiff’s expectation of life should lx; 
regarded as less than the average and that his continued receipt 
during the full period of his expectation of life of the income which 
he enjoyed when injured was subject to many contingencies.

If a witness called can verify a mortuary table produced in 
evidence as one in actual use by a company dealing in that class 
of business I do not understand it to lx* the law that he must 
possess knowledge sufficient to enable him to explain the basis 
on which the table was prepared or to give an opinion worth some
thing as to its reliability or correctness in order to render his 
evidence, quantum valent, admissible. No doubt such tables are 
not conclusive and the jury should lx* warned to take into aecouut 
the contingencies to which the continued receipt of his income by 
the plaintiff would have been subject had he not met with the 
injury for which he sues. In the present case those contingencies 
were called to the attention of the jury by the trial Judge th
reading a passage from a judgment in which they were referred 
to. He was not asked further to emphasise them or specially 
to warn the jury against attaching too much weight to the evi
dence now objected to. No doubt its value had been fully 
discussed by counsel for the defendant in his address. No objec
tion was taken either at the trial, in the notice of appeal to the 
Appellate Division, or in the appellant's factum in this Court to 
the accuracy or sufficiency of the charge itself. At bar, counsel 
suggested non-direction only; ('reveling v. Canadian Bridge Co. 
(21 D.L.R. 002, 51 Can. K.C.R. 210). Misdirection upon any 
aspect of the case was not even hinted at.

The verdict is, no doubt, large, but a case has not lx?en made 
for interfering with it or for ordering a new assessment of damages, 
which, if an experience not uncommon should be repented, might 
not result favourably to the defendants.

The appeal fails and should lx* dismissed with costs.

W3
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Brodeur. J.: The* only question in this ease is whether n 
new trial should lx* granted because the amount granted by the 
jury for damages is excessive*.

It is a railway accident. The plaintiff (respondent) was a 
locomotive engint*er, an employee of the* appellant company. He 
seems to have* lx*en incapacitated for life*. He was earning a sum 
of alxiut $2,100 a year. There* was not much evidence given as 
to the damages which should lx> grante*el and the* verdict was for 
the* sum of $27,000.

I am inclined to think that the* amount is e*xce*ssivc, and if I 
had been e>n the* jury I would certainly not have given so large 
a sum. But the* charge to the* jury seems to have been fair and 
it was for them to ele*ciele* as to the amount. I am sorry that we* 
have to accept their verdict. It is to lx* expected that some day 
legislation will be passed in the* provinces, where it elex*s not exist 
now, by which those* verdicts could lx* reduced by the Courts of 
appeal. In the circumstances, I cannot do otherwise than to 
dismiss the appeal.

Duke, .1., elissented. A/i/mil dixmitmed.

QUE.

C. It.
CRADOCK SIMPSON v. CITY OF WESTMOUNT.

Quebec Court of Review, Archibald, A.C.J.. Mercier mid (Ireemhieldn, JJ. 
January 22. 11)10.

1. Municipal corporations (§11111—266)—Special assessment» ok
LOCAL IMPROVEMENT—MoDK OK LBVYINU.

A municipality, empowered by a by-law to levy by special assessments 
for the costs of certain local improvements, has the authority to make 
separate and distinct s|x*cial assessments, one to cover the excuses of 
grading and paving the streets, and another for the cost of the land required.

2. Municipal corporations (§ 11 11 1—266)—Special assessments por
LOCAL IMPROVEMENTS—UnIKORMITY.

The power of a municipality to levy a sjiecial assessment for local 
improvements, to be borne by the property owners directly lx*nefited 
thereby, enables the municipal council, under sec. 51 of K Edw. VII 
(1908), ch. SI), as amended by sec. 1 of 4 (îeo. V. (1914), ch. 77 (Stat. 
Que.), to effect such assessment by resolution ami at a varying rate, 
according to the benefit acquired by each lot, though a by-law provided 
for a uniform rate.

3. Parties (§ 1 A 4—46)—Interest ok ratepayer attacking local im
provement by-law.

A ratepayer, who is not substantially prejudiced by the assessment for 
local improvements enacted by a special by-law, has no interest in attack
ing its validity.

Appeal from the judgment of the Superior Court rendered 
by Lafontaine, .1. dismissing an action by ratepayer attacking a 
municipal assessment by-law. Affirmed.

Statement



Brown. Montgomery a ml McM ichael, for petitioner.
Weldon and Stephen*, for respondent.
The judgment of the Court was delivered by
(îREENHHiELDK .1.:—Before this Court the petitioner eonfined 

himself to two grounds, and two grounds only, viz. : ( I ). The 
special assessment attacked was premature; (2). The by-law 
provided that the whole cost should he borne by the proprietors 
within the area designated, and that at a uniform rate, whereas 
the resolution and the assessment roll enact and provide for a 
varying rate, which is beyond the power of the council by reso
lution. and is an amendment to the by-law ; that the by-law 
could be amended only by another by-law approved of by a 
vote of the ratepayers affected by it.

The facts, so far as reference is necessary, may be briefly stated. 
( hi October 13, 1914, the date when the first resolution was passed 
and the special assessment roll first adopted, the lands required 
for the new street and the extensions, had been acquired and paid 
for. no sewers or sidewalks, no macadamizing or paving had been 
done, or if any had been done, the works had certainly not been 
completed.

This, in my opinion, is a special statement of facts upon which 
to determine the rights of the parties as to the first point raised 
by the petitioner, viz., the premature levy of the special assess
ment roll.

Now, clearly, the by-law contemplates the making of two 
separate and distinct special assessments, one to cover the cost 
of grading, macadamizing and paving a new street and extensions, 
and which special assessment shall be levied in proportional amount 
spread over a term of 14 years, as shall be determined by resolu
tion; ami another special assessment for the cost of lands required 
for the new street and extensions, spread over a period of forty 
years, and in such proj>ortional instalments as may be determined 
by resolution of the council.

There is another s|H*cial assessment contemplated, viz.: for 
the construction of a sewer, and this assessment shall In* levied 
on a less extended area of property, lgh contained within 
the limits of the parget area, covered by the s|M*cial assessments 
for the cost of the lands and for grading, macadamizing and pav
ing. etc.
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The* only assessment roll in question in the present case is 
that finally adopted and homologated on November 24, 1914, and 
that is a special assessment roll to provide for the payment of the 
lands which had then been acquired and paid for from the uro- 
eeeds of the bonds then issued and sold in whole or in part.

Now the question, in a nutshell, is whether a special assess
ment roll could then be made and provided for the cost of the 
land only, and that before the entire works or improvements con
templated by the by-law " . completed and paid for
and certified by the city engineer and approved of by the council.

With respect to the acquisition of the lands, that had been 
done. The cost was ascertained and was certified by the engineer 
and was approved by the council.

If the council has erred, that error consists merely in putting 
in force an assessment roll at one time rather than at another. At 
some time, in order to give effect to the by-law. there would have 
to be made a special assessment roll for the very purpose and only 
for the purpose for which the special assessment roll attacked was 
made: there being a necessity for at least two special assessment, 
rolls, I do not believe it was a wrong or illegal exercise of the discre
tion of the council after all the cost had been incurred, after all 
the money had been expended for the purpose and to meet which 
one special assessment roll should be made to make that special 
assessment then and there and so soon as that special branch of 
the work had been completed and paid for.

1 am of opinion that the petitioner has not shewn any substan
tial prejudice which would justify the interference of the petitioner 
with the administrative power and administrative discretion of 
the council, and since the respondent is under interest charges for 
the amount paid for these lands, I set* no just reason to upset and 
annul the assessment roll passed and made for the purpose of 
meeting these existing charges. I should rule against the peti
tioner upon this ground.

As to the second, Hz.: that the by-law contemplates a uniform 
rate, whereas by resolution the council of respondent adopted a 
varying rate.

The power of the City of West mount to enact such a by-law 
as by-law No. 282, is found in 4 Geo. V. (1914), eh. 77, which by 
sec. 1 replaces sec. 51 of 8 Edw. VII. (1908). eh. 89. The section 
provides in part as follows :

13334384
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In ami by any by-law passed in virtue of the foregoing section, it may be QUE.
declared and ordered, that the cost of any such improvements and works Z~~

shall be borne and paid by the owners of real estate situate on each side of J__
such street, road, avenue, boulevard, lane, alley, public way or place, or any Cradock
section or sections thereof, or by the owners of real estate situate within a fixed Simpson
area or limits specified in such by-law and directly benefited by such works , Pi 
and improvements, by means of a special assessment made, laid or levied u|mhi Wkstmount 
the said owners of said real estate, according to the frontage of such properties, 
when such improvements arc made, saving nevertheless the right of l he council 0rf,,n*hi,|d«. J. 
to declare, by resolution passed by two-thirds of the members of the whole 
council, that the said fronting |«o|>erties shall be assessed only for a certain 
proportion or percentage of the cost of any such improvements, in the manner 
hereinafter set forth.

Now up to this point, the statute contemplates that a by-law 
made and passed, enacting and ordering that the whole cost shall 
he borne by the proprietors within a certain area, whose property, 
in the opinion of the council, shall be directly benefited.

This by-law, with that provision, we will assume, has been 
passed and has been submitted to the ratepayers, and by them 
has been approved. Now, by the section, that by-law can be 
changed by a resolution passed by two-thirds of the members of 
the whole council, and it may be substantially changed and ma
terially changed, viz.: by burdening those proprietors within the 
limits defined in the by-law with only a proportion of the cost, 
without limitation as to the proportion, and the balance of the 
cost, presumably, shall be borne by the ratepayers generally.

Here is a substantial change that may be made in a by-law Ir
resolution.

Then continues the section—and this part has for marginal 
indication “Rate may not be uniform.”

Such frontage rate may be greater or less upon one side of the street, avenue 
boulevard, . . . than u|x>n the other side, and may lie imposed either
at a uniform or varying rate, and either upon the pro|>erlies fronting upon 
the improved portion or upon the whole or part of the length of the existing 
street, ... or u|M>n the real estate situate within the fixed area, or limits 
specified in by-laws and directly benefited by said works.

Therefore, the section empowers the city to tax :
(1.) Only the owners of real estate situate on each side of the 

street, avenue, etc., and that for the whole cost, or,
(2.) Upon the owners of real estate situate within a fixed area 

or limits specified in the said by-law directly benefited by such 
works and improvements, and that for the whole cost; or (3.) That 
the council see fit, it may by resolution change the by-law and

7—27 D.I..R.
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imjxise only part of the burden on the owners previously men
tioned, and may enact a rate not uniform, but varying.

There is no doubt that by by-law a varying rate could be im
posed—the variation levied in the wise diseretion of the eouneil.

Rut the question here is, the by-law not enaeting a varying 
rate, could a varying rate1 lx* enacted by resolution? In my opin
ion, a much more serious modification of the by-law is clearly 
provided for in the section as being capable of being math* by 
resolution, viz.: to make an owner whose property will not be 
directly benefited by the improvement—an owner whose property 
is far removed from the scene of the improvement—bear possibly 
two-thirds of the whole cost of tin1 improvement.

1 have read and re-read the section, and I am satisfied from its 
reading, that the intention of the legislators was to give the council 
respondent the power to modify a by-law and to create a varying 
rate where no varying rate was provided for by the by-law itself.

I therefore come to the conclusion that the municipality 
respondent was well within its powers in passing the resolutions 
attacked, and in making and homologating the assessment roll, 
and I should affirm the judgment. Judgment affirmed.

N. S. MURRAY v. MUNRO,
v / • Xuvii Scotia Su/reme Court, Graham, C.J.. and Drysdale. ./., Kite hie. K.J.. and 

Harris, J. February 20, 1010.
1. Executors and administrators (§ VII —140)—Validity op sale ry

EXECUTOR DE SON TORT—BENEFIT OF ESTATE—RELATING RACK.
The validity of a sale by an executor de son tort, which is done for 

the benefit of the estate, relates back, upon his up|x)intment as administra
tor, to t he death of t he intestate by operation of law, and he cannot there
after claim the property or the value thereof in his capacity as adminis-

\Muher v. liabley, 17 N.S.R. 295, distinguished; Whitehall v. Squire, 
1 Salk. 295; Christie v. Clarice. 10 U.C.C.P. 544. 27 U.C.Q.B. 21; Rolnri. 
son v. Burr ill, 22 A.R. (Ont. ) 350, followed.)

Statement Appeal from the judgment of Patterson, Co.C.J., in favour of 
plaintiff in an action by an administrator claiming damage» for 
the conversion of a horse. Reversed.

L. A. Lovett, K. C., for appellant.
The judgment of the Court was delivered by 

Ham*.j. Harris, J.:—William Murray for some time previous to his 
death resided with his son, the plaintiff. After he died the plaintiff 
intermeddled with the goods of the deceased and thereby became 
an executor de son tort. William Murray at the time of his
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death owned a horse, and plaintiff afterwards sold it to the de
fendant for $100. Defendant was to pay off a hill of sale on the 
horse for $25 and the balance of the purchase money was to he 
credited on an account which defendant’s firm had against the 
deceased amounting to $88.93 and an account of $14.32 due by 
plaintiff personally to defendant’s firm. The defendant tried to 
pay off the hill of sale hut the holder refused to accept the money 
and a few days later the plaintiff paid the $25 to the holder of 
the hill of salt1 and defendant then took charge of the horse and 
credited the estate of the deceased and the plaintiff personally 
on tin* two accounts with the $100 and sent the plaintiff" a receipt 
for the amount. The next day after selling the horse to the de
fendant, the plaintiff took out letters of administration of the estate 
of N\ illiam Murray and brought this action to recover the horse. 
The County Court Judge who tried the case and who heard the 
witnesses believed the evidence of Duncan Munro as to the 
terms of the bargain and disbelieved the plaintiff where they were 
in conflict.

There is no reason for thinking the trial Judge did not reach a 
right conclusion on this jKiint. The matter was one to he decided 
by him and this Court is I think bound by what ho says as to tIn
credibility of Duncan Munro.

Accepting his statement, I think the agreement made for tin- 
sale of the horse was for the benefit of the estate. The sale of 
the horse relieved the estate of the expense of its keep. The price 
received was apparently a good one and all that plaintiff asked 
for it. There is nothing to show that the estate was not solvent and 
plaintiff and one other son of the deceased were his next of kin. 
The plaintiff was entitled to one-half of the estate after the debts 
were paid. In these circumstances the arrangement ma le with 
the defendant was obviously a good one and for the benefit of 
the estate.

The County Court Judge decided that an executor de son tort 
could not make an agreement with another person unless that 
person had fair reason for supjiosing that the executor de son tort 
had authority to act as executor, and that the agreement must 
be a legal one, and such as the true administrator would be bound 
to make in due course of administration, and he gave the plaintiff 
judgment.

N.S.

8.C.

Harm. >
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What the trial Judge decided is the law where the executor 
de son tnrt is not the sunn* person afterwards appointed adminis
trator, Imt it has no application to a case where the executor 
de son tort is afterwards appointed the true administrator. Where 
the executor de son tort and the true administrator are different 
persons and the true administrator seeks to recover property 
belonging to the estate, the third person who seeks to justify his 
possession of the estate property ami to hold it against the rightful 
administrator of the estate must show that when he bought the 
property lie had fair reason for supposing that he was dealing with 
the true representative of the estate, and also that he made a 
lawful bargain and such as the true representative was bound to 
make. If he cannot show all this, then he cannot defeat the claim 
of the legal representative and force him to go against the executor 
de son tort to recover.

In the ease where the true representative and the executor 
de son tort are one ami the same person, the true administrator 
has received the money and can he made to ace >r it as repre
sentative.

The Courts very properly in that case rent prin
ciples. They naturally reasoned in this way : You the plaintiff 
have the money ; it is true you got it before letters of administra
tion were granted to you, but you have it, and you can he made to 
account for it as administrator, and therefore the transaction 
ought to stand. And to got over the technical difficulty that the 
plaintiff did not receive the money as administrator, the Court 
said the letters of administration when granted relate back to 
the date of the death of the deceased, so as to legalize and make 
binding all acts done for the estate by the person who afterwards 
became the true administrator ; and thus was invented the doctrine 
of relation back as it is called.

In Maher v. Hubley, 17 N.S.R. 205, the party sued by the true 
administrator endeavoured to make title to property by reason 
of a transfer or purchase from a person who had acted as executor 
de son tort and who did not afterwards become the true adminis
trator. The County Court Judge seems to have adopted the deci
sion of Rigby, J., and the cases cited by him, overlooking the fact 
that in that case the executor de son tort did not afterwards become 
the true administrator.

0

414
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That case has no at ion to the farts in evidence here.
In Kendrick v. Burges, Moo. K.B. 126, the Court held that if one 
enters as executor of his own wrong and sells goods and then ob
tains administration the sale is good by relation; the wrong is 
purged ; so that where a person sells a lease and afterwards obtains 
a> istration the title goes back by relation. The only test is 
whether or not the wrong has been purged.

In Whitehall v. Squire, 1 Salk 29f>, the plaintiff as adminis
trator of J.M. brought an action of trover to recover a gelding. 
J.M. had died intestate. Before " " nth he had put the gelding
with the defendant to pasture. Before the plaintiff took out 
administration he asked the defendant to bury J.M. decently, 
which he did at a cost of £23. Plaintiff agreed that defendant 
should have the horse in part satisfaction and gave his note for 
the balance of the £211. Plaintiff afterward took out adminis
tration and sought to recover the horse. The majority of the Court 
held that plaintiff was bound by the agreement.

The law as " in these early cases has been ever since
recognized. See 1 Williams on Executors, pp. 310, 317; I t Hals, 
p. 146; Ingpcn on Executors, pp. 194, 19"».

Some of the authors of books on executors say that the doc
trine of relation back would seem to apply only where the trans
action sought to he upheld is for the benefit of the estate. Halslmry 
states it in this way :

The doctrine is also applied to render valid dis|M>sitions of deceased's prop
erty made before the grant when it is shewn that such dis|x)sitions are for the 
l>enefit of the estate, or have been made in due course of administration. I t 
Hals., p. 140.

The authority cited for the above proposition, that it must be 
shown that such dispositions are for the benefit of the estate, is 
the case of Morgan v. Thomas, 8 Exch. 302.

In that case after the death of the deceased his widow remained 
in possession and while she so remained in possession a writ in 
Ji. fa. was issued against the widow, and the property of the 
deceased was seized and sold. The son of the intestate, who after
wards administered, was living near by at the time when the goods 
were sold for his mother’s debt. The son, as administrator, after
wards sued for the recovery of the goods from the sheriff. It was 
held that there was no evidence that the son had ever assented 
to the widow’s taking the property, and if such assent could be

N. S.

8. C.
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implied, the estate was not l)ouml by it as the act to which flic 
assent was given did not benefit the estate. Parke, B. at p. 307 
said:

An act «lone by a party who afterwards becomes administrator to the pre
judice of the estate is not made got id by the subsequent administration. It 
is only in those eases where the act is for the benefit of the estate that the 
relation back exists by virtue of which relation the administrator is enabled to 
recover against such |mtsoiis as have interfered with the estate, and thereby 
to prevent it from Ix'ing prejudiced and des|s»iled.

Ever since that decision text writers and Courts in quoting the 
rule have attached to it the qualification that the act must lie for 
the benefit of the estate.

The rule has been followed in Massachusetts and other Ameri
can States as well as in Ontario.

In Alford v. Marsh, 12 Allen (Mass.) 003, it was held that one 
who assumes to act in behalf of the estate of a deceased person in 
compromising debts due to it before the appointment of an ad
ministrator will, if subsequently ap]>ointed administrator, be 
bound by his acts to the same extent as if he had received his 
appointment at the time of doing the acts. Hoar, J. said:

The taking out letters of administration relates to the death of the intestate 
and by o|H>ration of law makes valid all acts of the administrator in settlement 
of the estate from the time of the death. It. therefore, legalizes receipts of 
property by the administrator for which he would otherwise have been respon- 
sihle as executor de son tort, and requires him to account for them in regular 
course of administration.

After citing a number of American authorities for this proposi
tion he proceeds:

It has, indeed, been doubted whether an executor de son tort can give any title 
to the goods of the intestate as against the rightful administrator, especially 
where the conveyance is the single wrongful act which makes him executor 
de son tort . . . But no such question can arise where, as in the present ease, 
the alleged executrix dc sun tort becomes herself afterwards the lawful adminis
tratrix. Her acts of receiving debts due to the estate or property belonging 
to it become by relation lawful acts of administration for which she is liable 
to account to the same extent as if they had occurred after the letters of ad
ministration were granted. The liability thus imposed U|x>n her necessarily 
involves a validity in her acts which is a protection to those who have dealt 
with her concerning the estate. .

In Christie v. Clarke, H» U.C.C. P. 544, the plaintiff, before 
the grant of letters of administration to her, contracted with 
defendant for the sale to him of the good-will of the intestate’s 
business on certain terms. It was held that the contract being 
for the benefit of the estate the title of administratrix related back 
to the time of the death of the intestate and the plaintiff could
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therefore as administratrix enforce the same though made before 
she had acquired that character.

This was affirmed on appeal, 27 U.C.Q.B. 21.
As an illustration of the doctrine of relation hack in the case 

of administration Robertson v. Bur rill, 22 A.R. (Ont.) 350 may he 
referred to. Then* it was held that an acknowledgment of indebt
edness by letter written after the creditor’s death by the defend
ant to the person who was entitled to take out letters of admin
istration to the creditor’s estate and who does after the receipt 
of the letter take out such letters is a sufficient acknowledgment 
within the Statute of Limitations. The principle upon which this 
decision is based is that the letters of administration have relation 
back to the date of the death of the deceased.

The sale of the horse in this case was obviously for the benefit 
of the estate and is in my opinion binding on the plaintiff.

The appeal should be allowed with costs, and judgment en
tered in the Court below for the defendant with costs.

Appeal allowed.

ASSINIBOIA LAND CO. v. ACRES.
Saskatchewan Supreme Court, Sir Frederick llaultain, C.J., Xewland*, Brown 

and McKay, March 18, 1011».

1. Mortgage (§ 111—48)—Statutory liability of transferee—Mode
OF PLEADING IMPLIED COVENANT.

A statement of claim in an action to enforce the statutory implied 
covenant of a transferee to pay the mortgage debt, alleging that the defen
dant is the present registered owner and that he became such since the; 
execution of the mortgage, and praving for judgment in accordance 
with the implied covenant under the Land Titles Act (R.S.S. 1909, ch. 
41), sufficiently sets out the defendant as “transferee" under sec. till 
of the Act and fully warns him of the nature of the relief claimed against

|Colonial Invest. <V Loan Co. v. Foisie, 4 S.L.R. 392, distinguished; 
Assiniboia Land v. Acres, 25 D.L.R. 439, affirmed. 1

2. Pleading (§ 1 N—123)—-Amendment — Terms — Reasonableness—
Re-trial.

Terms imposed by the Court when allowing an amendment, that the 
whole action be retried and that the costs thereof be paid forthwith, are 
not unreasonable, and having been rejected by declining to accept the 
amendment and proceeding with the action, there can be no further

Appeal from the judgment of Ehvood, J., 25 D.L.R. 430, 
in an action for foreclosure of mortgage and personal judgment. 
Affirmed.

T. J. Blain, for defendant, appellant.
II. V. Bigelow, K.C., for plaintiff, respondent.

N. S.
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S ASK. The judgment of the Court was delivered by
8. C. Brown, J.:—This is an action brought under a mortgage held

Ahhi.mboia 
Land Co.

by the plaintiffs. The mortgage was executed by the defendants 
Stewart and XV. H. Acres, who were then the registered owners of

Acres. the mortgaged property. The defendant Etheland Acres, the
ap|R‘llant herein, became the registered owner of the property 
covered by the mortgage under a transfer from Stewart and XX'. II. 
Acres dated October 11, 1913, and a certificate of title duly issued 
in her favor on that date subject to th mortgage1 in question. 
Etheland Acres leased the property and her tenants being in 
arrears for rent she seized or caused to be seized certain articles to 
satisfy such arrears. The plaintiffs contend that the articles which 
were so seized were fixtures and that Etheland Acres had no right 
to seize them to satisfy the rent.

The plaintiffs bring this action claiming judgment against the 
defendants Stewart and XX’. 11. Acres on their covenant to pay in 
the mortgage, also judgment against Etheland Acres on her 
implied covenant to pay under the Land Titles Act; in default 
of payment they claim foreclosure of the mortagge, and they 
further claim an injunction restraining the defendants from 
removing the articles which had been seized to satisfy the rent 
aforesaid.

Etheland Acres filed a defence denying practically all the 
allegations in the claim and asserting her right to the articles 
seized. The action came on for trial before Elwood, J., and, as 
appears by the remarks of counsel at the opening of the case, tin 
whole contest was really as to whether or not certain of the 
articles seized were fixtures or otherwise. At the conclusion of 
the plaintiff’s case Mr. Blain, counsel for Etheland Acres, con
tended that on the pleadings and the evidence the plaintiffs 
could not recover against his client on the implied covenant to 
pay. The trial Judge refused at that stage to decide the point 
and requested Mr. Blain to put in such evidence as he had, and 
Mr. Blain then asked leave to amend his statement of defence.

(After argument as to terms, Mr. Blain agreed to continue 
without the amendment.]

The action was then proceeded with and eventually judgment 
given in favor of the plaintiffs both on the covenant and as to the 
chattels. Etheland Acres now appeals from that decision on two
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grounds only. In the first place, that she should not have been 
found liable on the personal covenant and, secondly, that she 
should have been allowed to amend her defence.

As to the first point the statement of claim alleges that the 
defendants Stewart and W. II. Acres executed the mortgage in 
question on June 10, 1913, and that they were at that time the 
registered owners of the property so mortgaged. Par. 8 of the 
statement of claim is as follows:

The defendant Etheland Acres is tin- present registered owner of the said 
land under certificate of title dated October 11. 1913.
(b) of the prayer for relief in the statement of claim is as follows:

Against the defendant Etheland Acres judgment in accordance with the 
implied covenant referred to in the Land Titles Act for the recovery of the 
sum of $5, K 19.74 and interest at S per cent, per annum from March 25, 1915.

Sec. 03 of the Land Titles Act, being the one on which tin- 
plaintiffs base their claim under the implied covenant reads:

In every instrument transferring land for which a certificate of title has 
been granted, subject to mortgage or incumbrance, the e shall be implied a 
covenant by the transferee with the transferor and so long as such transferee 
shall remain the registered owner with the mortgagee or incumbrancee that 
the transferee will pay the principal money, interest, annuity or rent charge 
secured by the mortgage or incumbrance at the rate and at the time 8|iecified 
in the instrument creating the same . . . and will indemnify and keep 
harmless the transferor from and against the principal sum or other moneys 
secured by such instrument and from and against the liability in respect of 
any of the covenants therein contained, or under this Act implied on the part 
of the transferor.
“A transferee” under the Act means “the person to whom any 
interest or estate in kind is transferred whether for value or 
otherwise.” The allegation, therefore, that Etheland Acres is 
the present registered owner coupled with the further statement 
that she became such since the execution of tin- mortgage makes 
her a transferee under sec. 03 of the Act and prima facie liable 
under the implied contract therein referred to. The statement of 
claim as a whole, in my opinion, fully warns the defendant of 
the nature of the relief claimed against her and sufficiently sets 
out the facts on which such relief is founded.

The case of Colonial Investment & Loan Co. v. Foisie, 4 8.L.R. 
392, which was relied on by counsel for the appellant is quite 
different. That was an application for judgment in Chambers in 
default of appearance; the registered owner was not represented 
and there was no allegation anywhere in the statement of claim 
that the plaintiff was claiming against the registered owner on
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an implied covenant to pay under the Land Titles Act. In that 
case ex-Chief Justice Wetmore very projierly held as follows:—

1 am of opinion that, where a proceeding is taken against a transferee of 
land subject to a mortgage, and it is sought to hold him liable |iersonnlly under 
see. 03 of the Land Titles Act, there should be an express claim setting forth 
that such transferee is so liable. 1 think this is c*|ieeially true, as the liability 
is statutory and new; but, under any circumstances, the defendant sought to he 
charged ought to lie distinctly informed as to how or by what authority lie 
is claimed to he held personally liable.

As to the second branch of defendant's appeal, the appeal 
book shews that the proposed amendment was not refused; 
there was evidently considerable argument and some misunder
standing on the point, but finally it was, 1 think, made clear that 
the amendment would be allowed on condition that the whole 
action be re-tried and that the defendant pay forthwith the costs 
of the day. Counsel for the defendant declined to accept the 
amendment on those terms and elected instead to proceed with 
his defence. The question to be considered is, were the terms im
posed so unreasonable as to justify the defendant in refusing them? 
The trial Judge was evidently of the opinion that in view of the 
length of the adjournment of the trial which was necessarily 
involved in the amendment he himself might find it impossible 
to try the new issue and that it would be advisable to have the 
whole of the case disposed of by the same Judge, and he therefore 
inqxised the term of re-trial. This term after all simply involved 
payment of additional costs and such additional costs would not 
have been very onerous as the time occupied in the- whole trial, 
including the taking of the evidence for the defence, was only 
part of a day. All of the witnesses who gave evidence, with two 
exceptions, live in Regina, the place of trial and the two excep
tions live at Qu’Appelle in reasonably close proximity to the 
place of trial.

It may be that a better course would have been to dispose of 
the issues on which the parties were prepared for trial and post
pone for trial only the issue raised by the proposed amendment. 
The other course, however, which appealed to the trial Judge as 
the proper one, was, under the circumstances, not unreasonable 
and having been rejected by counsel for the appellant there 
cannot now be any relief. The appeal should, therefore, be dis- 
dismissed with costs. Appeal dismissed.
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CHURGIN ». GUTTMAN.
Alberta Supreme Court, Ap/iellate Division, Scott, Stuart, Beck and 

McCarthy, JJ. March 24, IV16.
1. Court* (| 1 B 1—10)—Territorial jurisdiction—Non-residents—

Appearance and failure to dispute jurisdiction as waiver.
If a defendant, resident out of the territorial jurisdiction of the Court 

and over whom the Court would not otherwise have jurisdiction, smienrs 
and defends the action without raising any objection to the jurisdiction 
in his statement of defense as required by sec. 2V of the District Courts 
Act (Alberta St at. 1907, eh. 4), such ap|iearance is a waiver of any objec
tion to the jurisdiction and cannot lx* raised later at the trial, and if the 
Court has jurisdiction over the subject matter of the action, a judgment 
thus m-overed against him is binding upon him.

|Reid v. Taber Trading Co., 7 D.L.R. 229, referred to.]
2. Novation (§ I—5)—Loan—New debtor—Acceptance.

In order to establish novation as affecting the liability on a loan, the 
evidence must shew acceptance of the liability by the third party, and 
that the latter had been accepted by the creditor as his debtor in lieu of 
the actual borrower.

Appeal from the judgment of Taylor, D.C.J., in favour of Statement 
plaintiff in an action on a loan against a non-resident defendant.
Affirmed.

II. A. Friedman, for plaintiff, rescindent.
II. R. Milner, for defendant, ap]>ellant.
The judgment of the Court was delivered by
McCarthy, J.:—In this appeal two grounds are urged by m.earthy, j. 

the appellants why the judgment of the trial Judge should be 
set aside. (1) That the District Court of Edmonton had no 
jurisdiction to entertain or try this action. (2) That the respon
dent accepted the defendant Guttman as his debtor in lieu of the 

, i.e., that there was a novation.
The objection to the " ion was that the cause of action 

arose anti the defendants resided in the Calgary district, and that, 
therefore, the action ought to have been commenced and tried 
there.

The result of the authorities seems to be that, if a defendant, 
resident out of the jurisdiction and over whom the Court would 
not otherwise have jurisdiction, appears and defends the action, 
such appearance is a waiver of any objection to the jurisdiction, 
and a judgment recovered in any such action is binding upon him, 
that is, of course, if some District Court in the province had juris
diction over the subject matter of the action.

Apparently the question has already been before the Courts 
in this province and there are two conflicting decisions.

In Reid v. Taber Trading Co., 7 D.L.R. 229, Walsh, J., in effect,

ALTA.
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decides:—That a cause of action of anyone of the kinds named in 
sec. 23 of the District Courts Act and involving no greater amount 
than that which is fixed as the limit of the District Court’s juris
diction, any District Court in the province can entertain it, sub
ject to certain exceptions which do not arise in this case.

A contrary view is expressed by Winter, D.C.J., in De Rarothy 
A* Co. v. Markham & Co., in 5 W.W.R. 800.

From an examination of the authorities I am satisfied that if 
any District Court in the province had jurisdiction over the sub
ject matter of the action, the defendant might attorn to the juris
diction of a particular Court, and waive his rights to object to the 
territorial jurisdiction of that Court to entertain or try the action.

\\ bat happens! in the case before us on appeal from Taylor, 
l).( Avas, as far as can be ascertained from the proceedings, that 
the defendant, although living outside the territorial jurisdiction 
of the trial Court, filed his statement of defence, raising no objec
tion to the jurisdiction. The first objection to the jurisdiction 
appears to have been taken at the trial and the objection was over- 
ruled by the trial Judge, but the defendant was represented by 
counsel and present at the trial and took his chances in that Court ; 
the result of the trial to him was adverse and he now urges that 
the District Court at Edmonton had no territorial jurisdiction. 
Before the case came on for trial, the usual order for directions 
was applied for; the order provides that the place of trial shall be 
at Edmonton. No objection to this provision was raised by solici
tors for defendants and on the other hand the order is approved 
by them.

It appears to me that the defendant, by his failure to dispute 
the jurisdiction in his defence—sec. 29 of the District Courts Act 
(Alberta Stat. 1907, eh. 4), requires it to be raised in the defence— 
by his acquiescence in the terms of the order for directions, by 
his participation in tin* trial, is not in a position to dispute the 
jurisdiction and has attorned to the jurisdiction. If want of juris
diction over the subject matter was apparent in the proceedings, 
then, of course,it would be open to him to question the right upon 
any steps taken upon a proceeding in that matter, but in this case,
I do not think lit* can, after having failed to raise the question in 
his defence, concurred in the fixing of the venue in the order for 
directions and participated in the trial, question the jurisdiction 
and successfully contend that the trial Court had not jurisdiction.
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On the question of novation, the trial Judge has found that 
the loan was actually made to Waterman, the appellant. From 
a careful perusal of the evidence, I cannot find that Outtman 
accepted liability to the respondent, or that he was accepted by 
the respondent as his debtor in lieu of the appellant.

1 think the appeal should be dismissed with costs.
Appeal (liunlisted.

TECLA v. BURNS.
British Coluinhia Court of A/iisnl. Maedomûd, C.J.A., and Inina. Martin.

(J alii her and McrhUli/fs, JJ.A. March 7. 1916.

1. Master and servant (| II K 4—250)—Employers’ Liability Act-
Workmen DROWNED WHILE CROSSING RIVER XkuI.IOENCE OF FORE
MAN—Failure to warn.

Where evidence in general does not point to the real cause of the acci
dent, the fact that a foreman, in charge of railway construction work. 
Iiermits workmen to cross a river without directing them the manner of 
navigating the river or cautioning them of the danger of a cable which 
sagged in the water, does not, in the absence of evidence of fault as to the 
seaworthiness of the boat or the competency of the oarsmen in charge 
thereof, support a specific finding of negligence of the foreman within tin- 
meaning of sec. 3 (2), of the Employers’ Liability Act. R.S.B.C. (1911), 
ch. 74, to render the employer liable for the drowning of the men in conse
quence of the boat capsizing when colliding with the cable.

[Andreas v. C.P.R., 37 Can. S.C.R. 1, referred to.]

Appeal by defendant from the judgment of Murphy, J., in 
an action under the Employers' Liability Act, which is reversed. 

S. S. Taylor, K.C., for appellant.
II. L. Reid, K.C., for respondent.
Macdonald, C.J.A.:—The judgment appealed from rests 

entirely upon the finding of the jury that the foreman was negli
gent in the exercise of superintendence within the meaning of 
sub-sec. (2) of sec. 3, of the Employers’ Liability Act. The de
ceased men were working on the east side of the river. At lunch 
time the foreman, who was on the west side, is said to have called 
to them to come across. There is no evidence that he gave direc
tions as to how they were to cross, i.e., what course their boat was 
to take in crossing. The means of crossing supplied by the appel
lants was a rowboat in charge of two rowers, whose skill is not in 
question, nor is any question raised as to the seaworthiness of 
the boat and the sufficiency of its equipment. What evidence 
there is goes to shew that the rowers were skilful in that kind of 
navigation. The foreman in question was in charge of railway 
construction work, and it was not suggested that he had as good a 
knowledge of the dangers of navigating the river as had the
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B. C. two rowers who had been engaged to do that very work. It
C. A was just as apparent to the Ixiatmen, in faet, it ought to lx*
Tecla more apparent to them than to the foreman, that the presence
Bürnh of the cable spanning the stream would make the crossing

MncdonHlil.
C J A

more dangerous than it had been theretofore. 1 do not think it 
was negligence on the foreman's part to refrain from directing the 
boatmen how they should navigate the river, or to refrain from 
calling their attention to the danger which was apparent to the 
boatmen and to the deceased men. Whether the crossing could 
be made with reasonable safety at a point on the river above 
the cable was a matter of judgment to be exercised by the 
boatmen —not by a foreman of railway construction.

But there is another difficulty in the plaintiff’s way: the evi
dence does not disclose what caused the accident : all that is dis
closed is that the boat was seen drifting with the current towards 
the cable, which it ultimately came in contact with. The boat
men had stopped rowing, but for what cause does not appear. 
It may have been because of an accident to the oars, or of miscon
duct of the boatmen themselves or of the deceased men. What

Irving. J.A.

caused the boatmen to cease rowing and lose control of the boat 
is a matter of mere conjecture. The jury must have felt this diffi
culty because they refrained from specifying in what the foreman’s 
negligence consisted, they merely say that it consisted in not taking 
proper precautions in view of the cable being in the stream. The 
most that plaintiff’s counsel could contend for was that the fore
man ought to have told the boatmen to cross below the cable. 
The fact that it was safer to cross below does not prove that it 
was not reasonably safe to cross above. It is quite clear to me 
that the crossing could have been safely made above, it had often 
been made there prior to the accident and though the cable was 
not then across the stream, yet it is not suggested that the boat had 
previously been carried down stream to the place where the cable 
was on that morning. But be that as it may, the boatmen and not 
the foreman were, in my opinion, the persons to decide how the 
crossing should be made. Moreover, there is no evidence that 
the foreman did not instruct the boatmen to cross below the cable, 
though I think the fair inference is that he left the manner of 
erossing entirely to the discretion and skill of the boatmen.

Irving, J.A.:—Three men, who were working for the defen
dants, contractors engaged in the construction of the Great Nor-
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them Railway, were drowned in broad daylight in the Fraser 
River when returning in a rowboat from their work on the left C. A 
or easterly bank of the river to the defendants’ camp, which was Teci.a 
on the right or westerly bank of the river. Bv'rns.

In order to transport their stores from the easterly to the oppos- ^ ^
ite shore, the defendants had strung, or were engaged in stringing, 
a cable across tlie river, some 700 or 800 ft. wide. It was in conse
quence of the rowlxiat having got foul of this cable, where it sagged 
into the water, that the plaintiffs were drowned.

The plaintiffs who represent the deceased men, brought their 
action for negligence at common law and alternatively under the 
Employers’ Liability Act.

At the trial, the following questions were submitted and 
answers given :—

I. Were the defendants guilty of negligence which was the proximate cause 
of the accident? A. No. 'J. If so. what was such negligence? (Not an
swered). 3. Was the accident caused by reason of tin- negligence of any |>er- 
son in the service of the defendant who had any superintendence intrusted to 
him whilst in the exercise of such superintendence? A. Yes. 4. Ifso, who were 
such iH-rsons? A. Foreman. 5. If so. what was such negligence? A. In 
not seeing that projier precaution was taken in re-crossing river on account of 
danger from the sagging cable and also apparent loss of control of boat. ti. The 
damages of Francesco Forte and Sofia Cialassi, a thousand dollars; to Ranalli 
and his wife, $1,500. to Bellabene Tecla. $'-\()00.
Evidence was given shewing that the river, which ran at alxmt (i 
miles per hour, could be crossed either above the cable or below.
The crossing above the cable was the more convenient to the work 
then in hand. In either event, the l>oat on starting to cross would 
work up close to the bank so as to take advantage of the eddies or 
slack water, and then when it had reached—in the opinion of the 
boatmen, an opinion based on experience—a point sufficiently 
high up, would turn into tin- centre of the stream where the cur
rent is strongest, and by its force be carried down obliquely to the 
other side, the men rowing all the time. The resultant force 
should bring it to the opposite bank above the cable.

The defence of volens was pleach'd but no question was put to 
the jury on that point. In the grounds of appeal, it is alleged 
that the learned Judge should have taken the case away from the 
jury on this ground.

The ground mainly argued before us was that there was no 
evidence to go to the jury in supi>ort of the point u|x>n which the 
verdict is founded.
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The persons concerned were the three men whom the plain
tiffs r(^present, a fourth Italian who was saved, and two men Blaine 
by name, who were the men in charge of the boat. It was a large 
dory such as is used by fishermen on the lower Fraser. No fault 
is found with its capacity, or its equipment. The evidence as to 
the fitness of the men was given by Welch, one of the defendants, 
on discovery: “It " se men—the best possible men I
could get, on account of—we had some very bad places.” The 
ability and experience of the Blaines was questioned in argument, 
but the only evidence to support that view is that they were new 
to the job, in fact, this was the first day on which they had been 
employed on this particular job, but the trip which terminated 
in this unfort accident was not their first trip. They had 
that morning ferried these same three men across to the left bank 
and the accident occurred as they were returning to the right bank 
for “ r.

The accident took place some four years before the case- was 
brought to a hearing. By discovery evidence, it was established 
that these three men were acting under one Murphy, who was fore
man in charge of the cable; that he had told them to cease work 
and return to the right bank for their dinner; that the usual dis
tance to be made up-stream before launching out into the current 
was 000 to 000 ft.; that the boat on this occasion, instead of reach
ing the shore, struck the sagging cable at about 75 ft. from the 
shore; with one exception all were drowned. The rescued man 
was not a witness.

The plaintiff called three eye-witnesses to the accident. Forte, 
who was on the right bank, standing alongside the foreman, saw 
them start out; he said the Blaines pulled up the river 300 or 400 
ft. only, when they started to cross (the Swedes, he says, used to 
row upstream 700 or 800 yds. before they turned). The strong 
current took them down to the cable where the boat capsized after 
it struck the cable. Novello, who w7as also on the right bank, said 
he first saw the boat when it was about 150 ft. from the cable— 
drifting. The men were not then rowing. It struck the cable, 
first one man and then another seized the cable, the boat tipped, 
one man fell overboard, and the boat capsized. Asked if they 
were not rowing because they had lost their oars, witness said: 
“they were not rowing because they had become so frightened, 
they had let the oars drop from their hands.”

56069^
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Seamorra, who was also on the right hank, said that when he 
first saw the boat it was right at the cable. That the occupants 
fell into the water ; that one man saved himself by holding on to 
the cable till he was rescued by another boat.

That is the whole of the evidence as to the accident. It gives 
us little or no information as to how the accident occurred. 1 am 
unable to see any evidence of negligence on the part of the fore
man so as to bring in the 2nd sub-see. of the 3rd sec. of the Kni- 
ployers' Liability Act.

To support the judgment—plaintiffs must rely on the first part 
of the 5th answer—the latter part, also apparent loss of control of 
boat, seems insensible. Now, under the rule laid down in Amlmt.s 

v. ('.!*.!{. (1905), 37 Can. K.C.R., 1, all negligence is negatived, 
except the alleged specific default of the foreman in not having 
made proper precaution for the re-crossing of the boat : but if the 
boat was sound and well found ami the oarsmen qualified, 1 do 
not see how the foreman could anticipate that for some unknown 
reason the men were to lie struck with a sort of paralysis, and that 
such an accident could occur.

1 would dismiss the action.
Martin, J.A.:—After much deliberation 1 am unable to see 

upon what ground the verdict can be supportihI. I regard the 
case as not going beyond one of deplorable accident, but for which, 
upon the evidence, the defendants cannot be held responsible. 
There is, in short, in my opinion, no evidence upon which the jury 
could reasonably find the main ground of negligence relied upon as 
regards the foreman, and as to “the apparent loss of control of the 
boat,” that is mere idle speculation. Therefore the appeal should 
he allowed.

CiALLiher and M< Phillips, JJ.A., dissented.
.1 p/teal allowed.

MARTIN v. CAPE.

Queltec Court of Review, Fortin, Oner in unit Archer, .1.1. February 7. I Wit».

I. Mahtkh and servant < § V — 340)- A men dm km ok Workmen's Com
pensation Act Retroactive effect Capital rkni ('hoick
OK PAYMENT.

The Art of ( Jeo. V. ( 1914), eh. .*>7. amending I lie Workmen's < ’om|iensa- 
tion Act (R.8. Que. 1909, art. 73291. which gives the |ierson injured, or 
his representatives, the option to demand the payment direct to themselves 
of the amount of compensation or of the capital of the rent, has no retro
active effect and does not apply to an accident arising In-fore the passing 
of tin- law, and the employer van only Is- required, ils formerly, to pay the

B. C. 
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Martin. J.A,

(iallilu-r. J A. 
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capital of I lie- rent to an insurance company designated for that purpose 
by nn ()rder-in-('mineil.

(See also Jcnninys v. lirisette, 25 Que. Ix.lt. - I ; Manchette v. Mad Lake 
Co., 20 Kev. de Jur. 005; Faucher v. Marne he, 40 Que. S.C. 40S; Canadian 
Purifie It. Va. v McDonald. 23 l>.L.It. I. |10I5| AC 1124. 24 Que 
lx. It! 405.|

Appeal from the judgment of the Superior Court, rendered 
Iiv Greenshields, J. Affirmed.

On November 2, 1914, judgment was given for the plaintiff 
condemning the defendant to pay a yearly rent of $87.50, under 
the Workmen's Compensation Act, for an accident which took 
place on January 28, 1914. The plaintiff presented a petition 
praying the defendant he ordered to pay him $1,514.18, to wit, 
the capital of the said rent; and subsidiarily that, if aforesaid 
capital is not paid to him, that it should he paid to the Travellers 
Insurance Co. of Hartford.

The defendant contested that the said plaintiff was not 
entitled to demand the capital of said rent, as it could only he 
demanded when permanent incapacity to work has been ascer
tained, such not being the case in this instance. Moreover, the 
judgment condemning the defendant is subject to revision during 
four years, and the said capital cannot he demanded during that 
delay ; and also that the demand that the capital be paid to the 
plaintiff, and also that it should be paid to the designated insur
ance company is contradictory and inconsistent.

The Superior Court refused the option prayed for by peti
tioner, hut granted the capitalization of the rent giving to the 
defendant the choice of the insurance company, by the following 
judgment :

“Considering that at the date of the happening of the accident 
to the plaintiff-petitioner which gave rise to the present action, 
there was no law in force in this province authorizing the payment 
of the capital direct to the injured party;

“Considering that the amendment made by 4 Geo. Y. eh. 
57 was not in force at the time of the happening of the accident 
therein, and said amendment had no retroactive effect;

“Considering that a judgment debtor of a rent has the right 
to select any one of the insurance companies designated for thpt 
purpose by Order-in-Counci 1 to which the payment of the capital 
shall be made, when the judgment creditor of the rent makes 
option t hat the capital he paid to an insurance company ;
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“Considering that the plaint iff-pet it ioner is not entitled to 
be paid the capital of the said rent to himself in person, nor is 
he entitled to an order upon the defendant-respondent to pay 
the capital to the Travellers Insurance Co. of Hartford;

“Considering, however, that the plaintiff-petitioner is entitled 
to act of his option that the rent In» capitalized;

“Doth grant act of the plaintiff-petitioner's option that the 
rent accorded to him under the judgment, of November 2. 1914, 
be capitalized:

“Doth order and condemn the defendant-respondent within 
eight days from the rendering of the present judgment to pay 
to an insurance company designated for that purpose by Order- 
in-Council, the capital of the said rent of $87.50, said rent payable 
quarterly, provided the capital necessary to buy the said rent 
does not exceed the sum of $2,000, but if the capital necessary 
to buy the said rent of $87.50, payable quarterly, in favor of 
the plaintiff-petitioner exceeds the sum of $2,000.

“Doth condemn the defendant-respondent to buy for the 
plaintiff such annual rental payable quarterly from an insurance 
company designated for that purpose by Order-in-Council as 
the sum of $2,000 and not more will purchase, the whole without 
costs.”

This judgment was affirmed by the Court of Review.
,/. M. Ferguson, K.C., for plaintiff.
McLennan, Uowanl <<• Aylmer, for defendant.

DOBLE v. CANADIAN NORTHERN R. CO.
Manitoba Court of .4/>/* «/, Houell, C.J.M., Hu-hunts 1‘t rtltn, Cameron unit 

llaiiyart, JJ.A. A/iril II, 191(1.
1. Railways (| II 1)0 7(1) Injukikh to animais at i.akok Mcnktcai.

BY-LAW—KnACTMKNI BY IMPLICATION NkuLIUKNCK OK OWNKIt 
X municipal hy-law which rest raina animals from running ai large for 

a certain number of hours of the day does not give rise to an enactment by 
implication permitting them to run at large during the remaining hours 
of the day in derogation of the common law duty of the owner to keep the 
animals from his neighbour's land, and there can be no recovery when they 
arc killed on the right of way of a railway company, if the animals are 
at large through the negligence of the owner within the meaning of sub
sec. 4, of sec. 204, of the Railway Act, It.S.C. 190(1, eh. 37, as amended 
by see. N, ch. 50, 9-10 Kdw. VII (Can.)

{Greenlaw v. C.N.K. Co., 12 D.L.R. 402, 23 Man. L.R. 410, distinguish
ed; Watt v. Dryxdale, 17 Man. L.R. 15, followed; <iarriorh v. McKay, 13 
Man. L.R. 404; Crowe v. Steelier, 40 lU'.Q.B. *7. referred to.|

Appeal from «a judgment in favour of plaintiff in an action 
under the Railway Act (R.S.C. 1900, ch. 37, sec. 294 (4) as

QUE. 

C. R

St atement

MAN.

C. A.

Statement
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MAN. amended by sec. 8, eh. 50, 9-10 Edw. VII. ((’an.)), for the killing
C. A. of animals running at large. Reversed.

C.N.K.
C. W. Jackson, for appellant, defendant.
.4. E. Hoskin, for respondent, plaintiff.
The judgment of the Court was delivered by

Richards, .1. A. Richards, J.A.:—The facts are set out in the reasons for 
judgment given by the trial Judge. As stated by him the question 
is whether or not the animals got at large through tin* negligence 
or wilful act or omission of their owner. If they did so get at 
large, then under sub-see. 4 of see. 204 of the Railway Act ( R.8.C. 
1000, eh. 37, as amended by see. 8, eh. 50, 0 10 Edw. VII. ((’an.)) 
the plaintiff cannot recover.

Sub-sec. 4 does not limit the distance from the right of way 
within which the letting animals go at large shall be considered 
negligence. But if that question of distance is capable* of being 
a factor in deciding whether there was negligence, I do not think 
it affects the present case. Animals can easily stray 2 miles at 
any time on an open road.

The real question is whether by-law No. 20of the municipality 
in which the animals got at large and were killed permitted their 
running at large during the hours from ti o’clock in the morning 
till 7 in the evening. The enacting clauses of the by-law are suffi
ciently stated in the judgment appealed against. The animals 
in question come within clause 4, which restrained them from 
running at large between 7 o’clock in the evening and b o’clock 
of the following morning, but made no express provision as to 
whether or not they might so run between 0 in the morning and 
7 in the evening.

The trial Judge held, as I understand it, that, by implication, 
the by-law did so enact, one of his reasons for so holding being, 1 
presume, that, otherwise, there would be no object in the restrain
ing enactmëht, because, if they were not to be permitted to be 
at large at all, there was no need for any enactment, as by the 
common law they would be so restrained.

If the by-law is to be given the meaning put upon it by the 
Judge, then the position at law is like that in Greenlaw v. Canadian 
Northern K. Co., 12 D.L.R. 402, 23 Man. L.R. 410, where the 
by-law expressly permitted the running at large during the hours 
within which the animals there in question were killed.
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In that vase, which the trial Judge followed, this Court held man.
that the intention of parliament was to leave the expression <\ A.
“negligence or wilful act or omission” to he interpreted by the d,,Hl,,- 
provincial law in force where the killing occurred, and that it c\p 
followed that, when* they were so lawfully at large under the

. , , , - , , i i i KMienb, .1.provincial law, the mere fact of the owner having let them at
large would not, in itself, he a defence to his action for damages.

Then assuming, as I think we must till it is overruled, that 
the decision in tin1 (ireenlaw cast1 is good law, the issue in tin- 
present ease reduces itself to this. Does by-law No. 20 of the 
municipality enact by implication that the cattle expressly re
strained by see. 4 from running at large between 7 at night and 
() in the morning, are permitted to run at large in the other thir
teen hours of the day?

The argument in favour of the enactment by implication is 
a strong one. But it must be borne in mind that it is in derogation 
of the common law. The matter has been dealt with by a case 
exactly in point, which apparently was not brought to the notice 
of the trial Judge. I refer to Watt v. Dry while, 17 Man. L.R. 15, 
a decision of the Chief Justice of this Court sitting in appeal.
Then*, as here, there was a clause in the by-law restraining the ' 
running at large of animals during a certain part of the day, but 
saying nothing as to the rest of the day. The Chief Justice 
at p. 17, says:

The by-law carefully provides that certain animals shall not be allowed to 
run at large, hut there is no provision, as above remarked, declaring that any 
animals may run at large. At common law the owner of cattle was bound 
to keep them from his neighbour's land . . (iarriorh v. McKay, 13
Man. L.R. 404; ('row v. Steeper, 40 U.C.Q.H. 87.

Again, on p. 18:
At the trial, the defendant relied on this by-law as an authority |H-rmitting 

his cattle to run at large ... I cannot agree with this construction of 
the by-law. 1 think, at most, it must In* looked at as a by-law restraining 
animals from running at large.

And at p. 20:
There is ample authority also for the proposition that the power of a muni

cipality to pass by-laws restricting common law rights can only lx- found in 
language clear and distinct.
In support ho cites; Taylor v. Winnipeg, 11 Man. L.R. 420; The 
Kiny v. .Vumi, 15 Man. L.R. 288 and Merritt v. Toronto. 22 A.R.
(Ont.) 205.

It is probable, as suggested in Watt v. Drysdale, supra, that 
the draftsmen of such by-laws supposed that, at common law,
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MAN. cattle were permitted to he at large, and that the only enactment
C. A. required in a by-law of this kind was one restraining them.

1 Inftf i- On careful consideration, 1 think that the reasoning in Watt

. N u
v. Dryttdale, and the other cases above named, applies in this 
case. The result, in my opinion, is that the by-law before us

Ricbtnb, j.a. is only a restraining one, purporting to enact a restraint which 
already existed at common law.

The by-lâ,w. however, does provide one thing not in the com
mon law. and which serves some purpose—that is, a provision 
that a breach of the restraining enactment may be punished by 
fine, on conviction before the reeve, or a justice of the peace.

With deference, 1 feel obliged to hold, as I think the Judge 
would have held if his attention had been drawn to Watt v. Dry.s- 

dale, supra, and the cases there cited, that the by-law did not 
permit the animals in question to run at large. If I am right in 
that, (ireenlaw v. C. -V. H. Co. does not apply, and the animals 
were at large through the negligence of the owner, within the 
meaning of sub-sec. 4 of sec. 204 of the Railway Act.

1 would, therefore, allow the appeal, set aside the judgment 
in the County Court and enter there a judgment for the defendant.

Appeal allowed.

ALTA.

S. (\

ALBERTA DRILLING CO. v. DOME OIL CO.
Alberta Supreme Court, A p/tell ate Dir mon, Harvey, C.J., Scott. Stuart, and 

Berk. ././ . March 26. Ill 15.

1. Contracts (§ II D4—190)—Right to seize equipment upon non
performance OF DRILLING CONTRACT—BREACH OF COVENANT 
AGAINST ENCUMBRANCES.

Ah agreement whereby an oil drilling contractor covenants the drilling 
equipment to he free of debt, lien or incumbrance and to so maintain it 
until completion of the contract, and that in the event of an abandon
ment or failure to substantially jierform the contract the oil company is 
given the right to seize the equipment and complete the well, does not 
entitle the company to exercise the right of seizure for an outstanding 
indebtedness on the machinery not amounting to a charge or lien, and 
that it is only upon the failure of substantial performance of the contract 
that the right to seizure may lawfully be exercised.

2. Corporations and companies (§ IV DI—65)—Krrob in certificate
OF CORPORATION AS AFFECTING CORPORATE POWERS—CONTRACT 
ULTRA VIRES.

An incorrect statement in the certificate of incorporation that the 
liability of the company is specially limited under see. 63 of the Com
panies Act (Alta.) does not thereby affect the usual tlowers of the eorpor- 
ation incidental to the corporate objects, and a contract executed by tIn
corporation within the scope of those powers is not on that account 
ultra vires.
1 Affirmed in Dome Oil Co. v. Alberta Drilling Co., 52 Can. H.C.R. 561.f
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Appeal from the judgment of Hyndman, .1.. in favour of 
the plaintiff in an action for damages for the wrongful seizure 
of an oil drilling < nt. Affirmed.

.4. //. Clarke, K.C., for plaintiff, respondent.
(Irorye //. Hot**, K.(\, and />. F. Mayhotxl, for defendant,

The judgment of the Court was delivered by
Harvey, C.J.:—The plaintiff and defendant entered into an 

agreement on July (>. 1014, whereby the plaintiff was to lx>re for 
oil for the defendant at a defined rate. The time for commencing 
work is not specified. The defendant agreed to pay 80,000 on the 
execution of the agreement and $5,000 when the equipment, was on 
the ground, which sums were to Ik* in payment of the work there
after to 1m* done. The first $5,000 was paid. The machinery, with 
the exception of certain parts, was on the ground alsmt July 22. 
The derrick, which, by the terms of the agreement, was to In* con
structed by the defendant, was not then completed and by arrange
ment the plaintiff completed it, for which it claims $142.50, which 
claim is admitted. Although the plaintiff had a staff of men on the 
ground from July 22. it was not until August 15 that the machinery 
was completed, so that the drilling could proceed. Four days later 
the plaintiff's lxx>kkee|M*r applied to the defendant's manager for 
the payment of the $5,(MM) payable when the equipment was on the 
ground. Objections were made and the liookkeeper made several 
visits to defendant's manager on that day and the next in the 
endeavour to satisfy him.

One of the provisions of the agreement was as follows:—
.And the contractor hereby covenants and agrees with the company to 

place their equipment, material, 1<m>Is and appliances on the* ground free* e»f 
debt and of all anel every lien and encumbrance and te» se> keep and maintain 
the said equipment, material, tends anel f*s until the completion eif
this contraet anel not to sell the same until this contract has ln*e*n performed 
in every respect by the contractor.

There was a balance of $4,045 of the purchase price of the mach
inery still unpaid and Mr. Phillips, the defendant’s manager, 
objected to pay the $5,000 on that account. He demanded an affi
davit shewing that it was paid for in full, and an order was given to 
the vendors by arrangement with them for the unpaid balance upon 
the defendant, and an affidavit thereupon made by plaintiff's 
manager to satisfy Mr. Phillips. These documents were taken to
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Mr. Phillips on August 20. with an order to pay the balance of the 
$5,000 to the bank, but he declined to make any payment until his 
solicitors approved. He told the plaintiff's Ixiokkeeper that he 
was going out of town the next day and that they could arrange 
matters the day following. Mr. Phillips did go out of town the next 
day. lie went out to the place where the drilling was in progress 
and seized all of the plaintiff’s equipment, giving notice that the 
defendant would continue the drilling with it.

The clause of the agreement under which it is sought to justify 
the seizure is as follows:

It is further agreed mid understood tlmt if the eoutraetor abandons the 
work In-fore the completion of either well to the depth of twenty-five hundred 
feet as provided for in this contract, or fails in any respect in the substantial 
|ierformanee of any of the agreements herein contained, the company shall 
have the right forthwith anil without notice by any officer or agent of the 
company to seize the drilling equipment, material, tools and appliances 
owned by the contractor on the well site and to complete the well.

It is a little difficult to ascertain from Mr. Phillips’ evidence 
the true reason for the seizure. In answer to defendant's counsel, 
he said it was:—

First, for the protection of the stockholders of the Dome Oil Company; 
further that the machinery according to the contract, as I construed it, had 
not lieen paid for. Also that the men that were working there were complain
ing about their wages ; that the jieople who were supplying the camp were 

ning about not getting their money; that the work was not going

If the first can lx* considered an indefs-ndent ground, this gives 
five grounds on which to rest the validity of the seizure. Diter in 
cross-examination, he limits these to two, viz., the complaints of 
the men about their wages and the fact that the work was mit 
progressing satisfactorily. Again, he says, referring to the seizure: 
“If the work was going all right, we had no intention of doing it.” 
On re-examination, however, he restores as one of the grounds the 
fact tliat the material was not paid for.

The plaintiff claims ST),(KM), the amount agm-d to lx- paid, 
$142.50 for building the derrick, which is admitted, ami damages 
of $34,(MM). Mr. Justice Hyndman, Ix-fore whom the action was 
tried, gave judgment for $5,(MM) and $250 for damages for illegal 
seizure and $142.50.

On this ap|x^al, counsel for the defendant contends that the1 
contract is invalid as Ix-ing Ix-yond the power of the* plaintiff to 
make. It is apparent that as far as the seizure is concerned, it can

01
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only lx- justified by the terms of the contract and if that is invalid 
the seizure must nm*ssarily lx* illegal. The ground on which it 
is contended that the contract is one the plaintiff has no power 
to make is that it is a company formed with a liability limited by 
sec. 63 of the company's ordinance, the powers of which are set out 
in see. 63(a), which powers, it is contended, do not include tin- 
power to make a contract such as the one in question. Both com
panies in this action purport to come within the section. See. 63 
provides that when the objects of a company are restricted to those 
six-cified relating to mining, the memorandum may provide that 
the liability of shareholders is limited to the amount actually paid 
on their shares. It also provides that the certificate of incor|x►ration 
shall state that the company is sjx-eially limited under this section. 
It is not contended that oil is not a mineral, but it is contended 
that the terms used in the section indicate that it is not such a mineral 
as to come within the section and that in any event the section does 
not contemplate a coin]mny incorix>rated as this company as 
indicated by its object, its name and tin- contract in question, to 
do common lalxmr involving nothing of a speculative nature. I 
am of opinion that it is not necessary to determine whether this 
company is one which comes within the terms of sec. 63 or not for 
it is not by virtue of sec. 63 that it is incorjxjrated. It is incorporated 
as any other company under the general provisions of the ordinance. 
Then- is no doubt that its objects come within the legislative author
ity of the province and that, therefore, it may lx- duly incorfxirated 
under the ordinance. If the certificate of incorjximtion which, as 
sec. 63 says, is issued under sec. 16 and not under sec. 63, states 
that the liability of the company is specially limited under that 
section when the company is in fact one which d<x-s not come 
within the terms of that section and whose liability, therefore, is 
not limited under that section, the certificate is in error to that 
extent, but not necessarily any farther. The company is im-oriKirated 
Ix-cause it lias complii-d with the provisions of the ordinance ami 
obtained a certificate of incorporation and lias the powers necessarily 
incident to a company with its objects. One of the objects of the 
plaintiff is to Ixire for oil as a eontractor. Clearly, therefore, this 
contract is within its power. Sec. 3 is for the express purpose of 
limiting the liability of the memlx-rs. The question of liability d<x-s 
not arise here and it is, therefore, unnecessary to decide whether 
the company is within sec. 63 or not.

ALTA.

8 i

Dhu.um.

Oil. Co,
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ALTA. The defendant company, therefore, lias the right given by the
S. C. contract and it is necessary to determine whether in making the 
hkrta seizure it was within its right. 1 have already quoted the provision 

billing 0f the contract indicating the conditions under which a lawful 
i. seizure might lx* made. There is no suggestion that the plaintiff 

hwl abandoned the work. The seizure, therefore, can only lie 
justified upon the failure of the plaintiff in the substantial perfor
mance of one of its agreements. The ground given by Mr. Phillips 
as to the protection of the shareholders need not Ik- considered, 
therefore, other than as comprising some other ground. As far 
as concerns the complaints of non-payment Ixith on the ground as 
found by the trial Judge, that there were no such complaints and 
on the ground that nowhere in the contract <1<h-s the plaintiff agree 
with the defendant to pay its employees or for supplies, no justi
fication can Im- found. It is quite clear that the work was not pro
ceeding satisfactorily and I apprehend that the progress was as 
unsatisfactory to the plaintiff as the defendant. The only agreement 
of the plaintiff in the performance of which this might Ik- deemed 
to Ik- a failure appears to Ik* contained in par. 2, which provides 
“(c) That the contractor will use the lient materials and lalmur 
available and will commence drilling within days from the
date of the signing of this agreement and proceed with the work 
of drilling tin- said wells in a workmanlike manner and will drill 
continuously and will complete the same at the earliest |x»ssiblc 
date from the commencement of operations, (d) That it will at 
all times during the continuance of the alxive operations have in 
charge of the work competent drillers.”

There was dissatisfaction with the delay Ix-fore the work got 
started and the foreman for plaintiff states that Mr. Phillips told 
them that if they did not get something done by the 15th they 
could get out. They did, however, get started by the 15th, and if 
the defendant had any ground for complaint up to that time, it 
apjiarently waived or abandoned it tx-eause it allowed the plaintiff 
to proceed, but in a day or two, owing to gravel being found, there 
was a caving in and some casing was required from the defendant 
and Mr. Phillips told them where to get it instead of supplying it 
on the ground as the contract required the defendant to do. The 
plaintiff's men went and got it and put it in place and were just 
starting ahead when the seizure was made. There appears to lx* 
no evidence whatever that it was the plaintiff's default in any of
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his engagements that resulted in the unsatisfactory progress. Indeed. ALTA, 
there seems to have been insufficient tune given to permit any 8. C. 
fair test. Moreover, the agreement provides that Alberta
in the event of the company making default in paying the contractor any Drilling 
payment due hereunder promptly on the date when same become* due ... * °"
the contractor may, upon its option, immediately cease operationi* and it Dome 
agrees that it will pay to the contractor the liquidated damages the huiii of On. Co. 
$ôU for each and every day «luring which the company shall cease to carry on ^ }
operations as aforesaid and for all other delays caused hv the company. 
Notwithstanding the confusion in words in this clause, it ap|iears 
clear that by reason of the defendant's failure to pay the amount 
title when the equipment was on the ground, the plaintiff could
have refrained from doing any work and demanded in addition $50 
a day. It did not do that, hut it made what progress it could, 
making no claim, though part of the delay was due to the defendant's 
failure to furnish casing as agreed. The defendant company appears 
to have thought that it was only the plaintiff that was In mud by 
the terms of the agreement. The defendant contends that its pro
mise to pay the second $5.000 is dependent on the plaintiff placing 
the equipment on the ground free from del*, and that as the latter 
was not done, it was not liable to pay. In support of this it is argued 
that the intention was that the second $5,000 should be available 
for drilling operations and that was why the machinery was to lie 
free from debt. While this argument is plausible, I can sec nothing 
else to support it. The intention appears rather that the machinery 
should In1 free from lien so that there could be no interference with 
its use for drilling and that is why it is not merely to be free from en
cumbrance when placed on the ground, but also to In* kept free 
during the operations. The provision for payment and for providing 
unencumliered equipment are in separate paragraphs in different 
parts of the agreement and appear to Is- entirely independent of 
each other. For breach of either, the consequences provided by 
the agreement, or the natural consequences would follow, but 
neither party could excuse a breach of its covenant on the ground 
of the other’s breach of its covenant. As to the claim that there was 
a right to seize because the machinery had not lx*en paid for, the 
learned Judge's finding that the seizure was not made on tliat 
ground seems to have ample support in the evidence. I am of opinion, 
however, that the seizure could not be supported on that ground.

It is argued and there appears to lx- much force in the argument 
that then1 has been no breach of agreement by the plaintiff in this
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ALTA.
8. C.

respect anil tliat appeared to have lieen the view of the trial Judge. 
It is said that tliough the plaintiff was indebted for the machinery

Albmta
«l|;UN4.

there was no debt against the machinery for that can only mean 
what the rest of the provision indicates, something that is a charge 
on the machinery itself, which a |>ersonal liability of the owner would

(in. Co. not be, but even if this 1m* not so, it is only a failure in the substantial

Miner, C.J.
jierformanee of any agreement tliat would justify the defendant's 
act, and in this case the machinery was in substance, at least, paid 
for by the acceptance of the order on the defendant, and if it was 
not in reality paid for, it was Ixrausc the defendant itself refused 
to do wlmt it was by the terms of the agreement bound to do. 1 
think this contention is sound, and that the seizure cannot Is* 
justifiai on this ground and consequently that it cannot lie justified 
at all.

The learned trial Judge only allowed $250 as damages for the 
seizure. The defendant may consider itself fortunate that it is 
not called u|M>n to pay more than a sum so tiifiing in comparison 
with the value of the machinery and the operations involved, espe- 
ciallv having regard to the fact that there is ample evidence for 
thinking that the seizure was not honestly made. The trial Judge 
apjiears to have allowed the $5,(MM), not as the overdue payment, 
but rather under a provision of the agreement which authorizes the 
defendant to stop the drilling at any time, but with the condition 
that if it does so it “will pay the contractor a minimum of $10.000 
for the drilling of each well so stopped." It appears to me that it 
is unimportant which view' is taken. It is clear that it is conte 
that the contractor should not 1m* called on to acquire the expensive 
machinery and go to the other expenses without laing certain of 
Ining paid a reasonable amount and that amount is fixed, first, by 
providing that it shall receive $10,(MM) on account of future services 
More it commences work, and secondly, that that exact amount 
it shall Im* entitled to retain, even if it has not earned it, if it is 
prevented from earning it by the act of the defendant. The defendant 
did stop the work effectually by seizing the machinery with which 
the work was n*quired to Im* done and it could not, therefore, demand 
back any part of the $10,(MM) if it had paid it, nor I think, should it 
lie allowed to maintain that it is not liable to pay the remaining 
$5,(MM) which had not lieen paid.

The appeal should lie dismissed with costs. A ppeal dismissed. 
[Appeal dismissed by Canada Supreme Court, 52 Can. S.C.K. 561.|

0646
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Morgan v. McDonald.
Supreme Court oj Canada, Sir Charte* FUipatrwk. C.J.. Dam*. Idmgton, 

Anglin and Hrodeur, JJ.. Ikreniher 21*. 11*15
1. Appeal (§ VII L 2 475)—Review of j pry's finium.s on fravv a ni»

MISKKI RESKNTATION.
The issue of n li sre|>reeent at ion or fraud in procuring an agreement 

and promissory notvs. raised in the defense to an aetion thereon, is une 
for the consideration of a jury, whose findings for the defendant. where 
the evidence is conflicting, are final a ml cannot, in the absence of mis
direction. he disturbed on apfieal by granting a new trial merely because 
the result of their findings may seem unsatisfactory to the appellate

[Toronto It Co. v. King. |H»0sl \.( -MM*, followed; Canada Carriage
Co. v. ha. 37 <'an. S.(\K. 072. distinguished; McDonald v. Morgan,'22 
D.L.R. 705. 41* N.S.R. 1. reversed.)

Appeal from the judgment of Supreme C ourt of Nova Scotia 
en banc, reported nub. nom. McDonald v. Maryan, 22 D.L.R. 
705. 49 N.S.R. I, ordering a new trial. Reversed.

./. ./. Dourr, K.C., for appellant.
//. Mcllish, K.(\, for respondent.
Sir Charles Fitzpatrick, C..L:—I am of opinion that this 

appeal should be allowed with costs.
Davies, J.:—At the conclusion of the argument I was strongly 

inclined to think that the appeal should Ik* dismissed and the judg
ment of the Supreme Court of Nova Scotia directing a new trial 
confirmed.

After, however, reading the evidence carefully, and the 
findings of the jury upon the questions submitted to them as 
also the charge of the trial Judge, I have reached the conclusion 
that the judgment entered by him does substantial justice, is 
based upon the findings of fact of the jury, which themselves have 
ample evidence to support them, does not shew that lie misdirected 
them or himself upon the counterclaim which I Kith on the law 
and the facts were left to him by consent ami should not Ik.* 
interfered with.

As the Judge said, the facts are somewhat ci ated but 
involve questions of fact only. Some of the answers of the jury 
are not as plain as they might have been, but read altogether 
there can be no doubt rs to their meaning. They found that the 
notes were signed by defendant under untrue material representa
tions of fact made to her by the resjxmdent’s selling agent, and 
make practically the same answer with respect to her signature 
to the agreement she signed.

The evidence was very conflicting on the material points in

CAN.

s. c.

Statement

l-iupairick.
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dispute. It was for the jury to say which witnesses they believ’ed. 
Evidently they accepted the evidence of the defendant respondent 
and lier witnesses. That evidence supports their findings.

The substantial results are that the defendant escapes pay
ment of her note, tin- plaintiff retains jxissesdon of, and the pro
perty in, both the pianola and the Mason-Risch piano, while 
the plaintiff pays on the counterclaim (all questions respecting 
which art; left to the trial Judge), $65 for the organ which they 
received and hold, together with costs of the action the result of 
which was adverse to him.

It does not appear to me possible and it was not suggested 
at bar that any new evidence could be given on a new trial. I 
see no reason for disturbing the findings of the jury and the judg
ment of the trial Judge at the trial already had upon those findings.

The appeal should be allowed and the judgment of the trial 
restored.

Idington, J.:—I am, with great respect, unable to see why 
there should have been a new trial ordered in this case. Ever 
since the ease of Toronto H. Co. v. King, [1908] A. ('. 260, and l 
suspect a long time before*, the law did not permit a verdict and 
judgment to be set aside and a new trial directed merely because 
the result seemed to the appellate Court unsatisfactory.

In that case the Court of Appeal for Ontario, in the exercise 
of a discretion it felt it had, directed a new trial.

In the absence of misdirection or well-founded complaint of 
that kind relative to fairness of trial being available, tin* Judicial 
Committee of the Privy Council in that case held the Court 
should not have directed a new trial.

I am at a loss to find tin* misdirection herein. The substantial 
question between the parties was fairly tried and on most con
flicting evidence tin* jury, which was the proper tribunal to decide, 
discredited plaintiff's witnesses and accepted the version of the 
defendant and her witnesses.

I can find nothing in the trial Judge's charge which should be 
held to have misled the jury. Indeed there is nothing now in 
that regard seriously put forward except that the trial ,Judge 
presented for the jury’s consideration questions bearing upon the 
time when the notes in question were payable and why they were 
given and he added he would amend the pleading to meet the facts 
as found.

4
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If these questions had I wen submitted without any referenee 
to amending the pleadings I nit on the pleading as it stood at the 
opening of the trial, 1 do not see what objection in law could be 
maintained to the submission of such questions. They all hear 
more or less upon the main allegation of fraud.

The facts relative to tin* giving of notes and reasons for giving 
them are also pertinent to the other main issues raised in the 
pleadings. There were other issues than the charge of fraud which 
seem to have been overlooked by those strenuously objecting to 
these questions.

Certainly if the apiwllant's evidence is to be believed the notes 
never should have been given payable in the way they were. The 
obtaining of them in that way helps to illustrate the nature of 
the alleged fraud. The mere submission of such questions as 
bear upon that phase of the ease needed no pleading beyond that 
already on the record.

Mut assuming for a moment that the matter can only be looked 
at as the trial Judge evidently did and that an amendment was 
necessary, what of it?

The evidence bearing upon such an issue was $ " with
out objection. The evidence of the plaintiff's witnesses in denial 
thereof was given in answer thereto, as if the issue at law really 
was before the Court.

The ease apparently was fought out upon such issue; and I 
have no doubt elaborated to the jury in same way as if accurately 
pleaded.

A trial Judge hearing all that was quite right in treating the 
issue of fact so fought out as a thing he should submit to the jury.

We know how little attention is paid in these times to the issues 
developed in the pleadings and the course of dealing therewith. 
If counsel wishes to insist on a rigid adherence to the actual 
pleadings, let him insist upon the evidence being kept relevant 
thereto.

To allow7 a case to be in reality tried on the facts and then 
in appeal tried on the pleadings apart from the facts,
would hardly be in accord with modern methods of administering 
justice.

But one answer to the whole of this ground of < 
seemed to me on the argument to be that if all these questions and 
all relevant thereto were struck out, how can the respondent hope

CAN.
S.C.
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to succeed on the other facts as found in the other answers? 1 
have heard no satisfactory answer to that suggestion. I am not 
called upon to pass any opinion upon what should have been the 
verdict.

But upon that verdict, read in light of what was the matter in 
contest between the parties, and leaving the answers to the ques
tions bearing upon the notes if possible out of the question, cer
tainly the respondent is seeking to enforce a contract lie has no 
right to maintain.

The cast* of ('amnia Carriage Co. v. Lea, 87 (’an. S.C.R. 072, 
relied upon by res|H>ndent’s counsel, was decided before Toronto 
H. Co. v. King, above referred to, and was in line with some earlier 
cases which could not be lightly set aside.

It was as a mere question of jurisdiction that it came up here. 
So did Toronto H. Co. v. King, supra, also come here and meet the 
same reception. Since then, as a result of tin* ruling in the Court 
above therein, we have, I think, uniformly held or intended to 
hold parties to the lines laid down therein, that unless there is 
some legal ground of a substantial character impeaching the con
duct of the trial, no new trial should be granted.

If the notes and contract in question were obtained by the 
method defendant testifies to, no man should seek to recover 
thereon.

I think, therefore, this appeal should be allowed and the trial 
Judge's judgment he restored.

Anglin, j. Anglin, J.: This was eminently a case for a jury. The issues
raised by the defence were misrepresentation and fraud on the 
part of the plaintiff's agent in obtaining the notes and agreement 
sih'd upon. The defendant alleged and testified that upon a 
representation that she was purchasing a pianola outright on 
a defined credit with an option later to exchange it for a piano, 
she was induced to sign a document in the form of a lease or hire 
agreement under which no property would vest in her until pay
ment had been made* in full. She further testified that it was 
represented to her that the notes which were taken for the pur
chase price would not lx* until May 1. In fact they were
made payable at a much earlier «late. She was at the time unable 
to read to the knowledge of the plaintiff's agent who took the notes 
ami agreement and she* relied upon his statement of their contents.

55
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Her testimony is fully corroborated hy that of Mrs. Doth Is wort h 
and is also corrol»orated as to what were stated to her to he t In
terims of the agreement by the plaintiff's witness, Langley.

The jury found for the defendant and it cannot In* said that 
there was not evidence to support their findings.

The plaintiffs assert that they offered a piano to tin- defendant 
<m tin- day following their taking away of her pianola and that 
she refused to accept it. This the defendant denied and said that 
it was not until a fortnight later, and after, as she understood, the 
plaintiffs had refused to give her a piano, that she notified them 
that she considered the contract broken by them and demanded 
a settlement. Although the defendant's evidence on this branch 
of the case is not as clear or satisfactory as it is upon tlw issue of 
fraud, the plaintiffs have not obtained a finding u|m>ii it in their 
favour and it is not essential to the defendant's success that her 
version of what occurred after the pianola was taken away 
wrongly, I think, against the defendant's protest should have 
been found to be true.

It, may be that if the plaintiffs had tendered a piano to the 
defendant on May 8, when they removed her pianola, she might 
have been obliged to pay her notes. Perhaps if t hey had tendered 
the piano when removing the pianola and then demands! payment 
of the notes as a condition of leaving it wit h the defendant, subject 
to the question of her right to claim rescission on the ground of 
fraud, their position might have been defensible. But that was 
not done. If, as they now contend, the pianola had in fact been 
sold to the defendant, and not merely leased or rented to her al
though they claim the 8100 alternatively as rent under tin- agree
ment), the property in it had passed to her and they had no right 
to take it from her except on tin- terms upon which she was 
willing to allow it to go, riz., that she should at the same time 
receive in exchange the piano which, with their concurrence, she 
had already selected.

1 have found no misdirection —at all events none which occa
sioned any substantial wrong or miscarriage.

The only objection made to the Judge's charge was that he 
submitted to the jury the charge of fraud by the plaintiffs’ agent 
in taking notes payable at a date earlier than that stated to the 
defendant as the time when she would be expected to pay. The
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Judge refused to withdraw this question from the jury. Evidence 
had been given upon it without objection and an amendment to 
the statement of defense raising the issue was allowed. In taking 
that course I think the Judge acted within his powers and that 
his discretion should not he interfered with. But if this question 
were entirely out of the case, the finding of fraudulent misrepre
sentation in regard to the nature of the agreement, for the ful
filment of which according to its terms the promissory notes sued 
upon were given as security, would suffice to sustain the judgment 
for the defendant.

With respect for the Judges of the appellate Court I am of 
the opinion that, there was no sufficient ground for setting aside 
the verdict of the jury and the judgment of the trial Judge based 
upon it. There is no suggestion that any further evidence can be 
offered by either party and I cannot see any advantage to he gained 
from submitting the case to another jury. I would allow the appeal 
with costs in this Court and in the Court, en banc and would 
restore the judgment of the trial Judge.

Brodeur, J.j—After the argument I was inclined to dismiss 
this appeal ; but. in reading over the pleadings, the evidence and 
the judgments, I have reached a different conclusion.

There is no doubt in my mind that the lease on which the 
respondent bases his alternative claim was never duly consented 
to. The only contract discussed between the appellant and the 
respondent’s agent, was a sale and not a lease. The verdict of 
the jury declaring that nothing was said to Mrs. Morgan about 
a lease should stand and could not lx* disturbed.

As to the notes sued upon, it may be, as has been found by 
the Court of Appeal, that the verdict is not as clear as it. should 
be.

The notes might have been obtained by fraud and misrepre
sentation ; but it may be inferred also from the verdict that tin- 
payment of the notes v not be made before May 1. In the 
latter case, the signer could not complain ; because the action had 
been instituted long after May 1.

But another aspect of the case would prevent, according to 
ray opinion, the plaintiff-respondent from claiming the payment 
of these notes.

The original plea of the defendant-appellant, was that those

5
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notes were given for a piano {uni that the plaintiff failed and re- CAN 
fused to deliver it. S.C.

The jury fourni that the plaintiff had refused to fulfil his Morgan 
obligation and to deliver the piano. ^

How could lie expect to recover from the defendant without 
delivering the goods which he had sold and for which those notes Brodelir'J* 
had been given or at least without showing his willingness 
his obligation?

The evidence and the verdict arc* against the plaintiff on that 
issue and the defendant could not be condemned to pay notes 
for which no consideration had been received or offered.

The judgment a quo that ordered a new trial should be reversed 
and the judgment of the trial Judge dismissing the action should 
be restored with costs of this Court and of the Courts below.

.4 pf tea I allowed.
HOWARD v. CITY OF ST. JOHN. N B

Aeir lirmtsn'ick Supreme Court. AmM'llale Dirixion, McLeod, <mid While
and Grimmer, JJ. November 20, 1915. S.C.

1 I xsvkance (§ I V— 9) -Additional license fee—“Name of any other
INSURANCE COMPANY"- FICTITIOUS NAME.

The name of a fictitious association under which a policy is issued by 
.hi insurance company is not “the name of any other insurance company 
or association," so as to make it liable to an additional fee within the 
meaning of sec. 2 (g), of the St. John City Assessment Act (X.B.), 3Geo.
V 1913). ch. 55, as amended by 5 Geo. V. (1915), ch. 94, requiring 
every insurance agent who issues a policy of any company and causes or 
permits it to be represented upon the name of any other insurance 
company or association, whether the same be connected with responsi
bility under the policy or not, to pay a fee of $100 for each company or 
association he represents.

Special case agreed upon, viz: Is the plaintiff liable to pay, Statement 
under eh. 94, 5 Geo. V., an Act in further amendment of the 
St. John City Assessment Act, 1909, the additional fee of $100 
paid by him under protest, by reason of issuing policies of the 
National Fire Insurance Co. of Hartford, Connecticut, with 
the name “Atlantic Fire Underwriters’ Agency” printed thereon, 
the National having paid its license fee?

Fred R. Taylor, K.C., for plaintiff.
Hon. J. B. M. Baxter, Attorney-General, for defendant.
Grimmer, J.:—This is a special case submitted to the Court urimmer.j. 

involving the interpretation of a section of an Act passed by the 
Legislative Assembly of this Province in 1915, being ch. 94 of 
said Acts.

The statement of facts as gathered from the special case
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arc as follows: This action was commenced by writ of summons 
issued on September 11, A.I). 1915, whereby the plaintiff claims 
the return of $100 paid by him to the said defendant under protest.

The plaintiff is an insurance agent carrying on business in 
the city of St. John and is an agent of the National Insurance 
Company of Hartford. By eh. 94 of the Acts of Assembly, 1915, 
N.B., it is enacted:

(<j) Kvery insurance agent who issues a fxtlicy of a company or companies, 
insurance association, underwriters’ agency, or other association of under
writers, and u|H)ii such |Hilicv causes or |iermits to he represented when issued, 
the name of any other insurance company, insurance association, underwriters' 
agency, or other inode of association of underwriters, whether the same Is* 
connected with responsibility under the |>oliry or not, shall pay a fee of $100 
for each such company, insurance association, underwriters’ agency, or other 
association of underwriters which he represents; hut this fee shall not be pay
able if the company, insurance association, underwriters’ agency, or other 
association of underwriters so repn*sented by him shall pay for itsrtf. and on 
its own separate account, the tax of $100 provided by sub-section (a) of the 
said section.

The plaintiff issues policies with the heading “Atlantic Fire 
Underwriters’ Agency,” but the policy provides that by this 
ftolicy of insurance the National Fire Insurance Co. of Hartford, 
Connecticut, in consideration of the stipulations herein named
and of ............. dollars premium, <loes insure,” etc. The
policy is signed by the president of the National Insurance Co. 
and its secretary, and the only mention of the Atlantic Fire 
Underwriters' Agency is in the name printed as part of the heading 
on the first page of the policy, and the indorsement on the back 
thereof Iwneath which is written the words “The National Fire 
Insurance Company of Hartford.”

The National Fire Insurance Co. of Hartford has paid the 
license fee of $100 required by sub-sec. (a) of sec. 2 of 3 (îeo. 
V7., eh. 5, and there is no association of underwriters known its 
the Atlantic Fire Underwriters’ Agency this being merely a name 
adopted by the National Fin* Insurance Co. of Hartford in 
issuing policies.

The question here is the true interpretation of section 1(1) 
of the statute, and whether under it the plaintiff is liable to 
pay an additional fee of $1(X) for issuing a policy of the National 
Fire Insurance Co. of Hartford, with the title or name “Atlantic 
Fire Underwriters' Agency” printed thereon. As stated the 
section reads that
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every iiiMirstncc agent who iwuw a |M»liry.............................and u|wm such
policy eatiM-s or permit a to he represented when ieeued, the name of any other 
company, insurance association, underwriters' agency or other mode of asso
ciation of underwriters' whether the same lie connected with responsibility 
under the policy or not, shall pay a fee of $100 for each such company . . .

. . . which he represents,
which fee, however, shall not he payable if the company repre
sented pays for itself on its own separate account the tax of 
8100. It is admitted the plaintiff is the agent of the National 
Fire Insurance Co., and that he issues policies for it with the 
heading ‘Atlantic Fire Underwriters’ Agency,” hut which policies 
are the policies of the National Fire insurance Co. without any 
pretense that it is the policy of the Fuderwritcrs’ Agency. Also 
that the National Fire Co. has paid the license fee of $100 required 
hy law. ami that no association such as the Atlantic Fire Vnder
writers* Agency exists, hut that the same is merely a name adopted 
hy the National Company. Upon these facts and admissions I 
am of the opinion that judgment should he entered for the plain
tiff. Under the section as I am able to interpret it the plaintiff 
simply represents the National Fire Insurance Co., which it is 
admitted issues a policy with the name Atlantic Fire Under
writers' Agency thereon (being merely a name a<* d for the 
policy), hut none the less the National Fire Insurance Co.'s 
policy.

The Atlantic Fire Underwriters' Agency is not the name of 
any existing company or association, or agency, and does not so 
purport either in the policy or in the indorsement on the hack 
thereof, both of which clearly shew it to he the policy of the 
National Company and nothing else, and therefore it could not 
l>c represented hy the plaintiff. The company has paid the 
license fee established, and is entitled to do business through its 
duly appointed agent, the plaintiff, and in this respect both the 
company and its agent have complied with what the law requires 
and cannot he required or compelled to do more. If the section 
had ended at the word “underwriters" in the tenth line thereof, 
the result might have been very different, hut we now are only 
called upon to dispose of this matter under the section as it now 
stands. The question submitted to the Court must l>e answered 
“No," and judgment entered for the plaintiff with costs.

White, .1.:—The answer to the question submitted in the 
stated ease must Ik* that the plaintiff is not liable to pay the
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additional fee of one hundred dollars mentioned. That answer 
must lie given for the reason that the Atlantie Fire l nderwriters’ 
Agency is not the name of any "company, insurance association, 
underwriters’ agency, or other mode of association of under
writers," hut is a mere name representing no existing company 
or person.

McLeod. (\.L, agreed that the judgment should 1m* for the 
plaintiff. Judgment for plaintiff.

CANADIAN-KLONDYKE POWER CO. v. NORTHERN LIGHT. POWER 
AND COAL CO.

Territorial Court of I lu Yukon Territory, Black, J. (pro-tem/ton >. March 
27. 1916.

1. Trvhtk i$ II -1 47)- Powers ok trustee Disc, tiox as to ••neces
sary OPERATING EXPENSES’ ' MlSCONCEPTl*A K DUTY KeVOCA- 
HII.ITY or APPOINTMENT.

A power of attorney to collect the earnings of certain power companies 
ami to pay all “necessary o|H*rating expenses" in connection with the 
o|K*rating of the business, <1<h*s not confer u|h>ii the trustee named therein 
the wide discretionary |saver to determine, in case of dispute, as to what 
are necessary operating expenses, and though the instrument creating 
his appointment is expressed to In* irrevocable, it becomes revocable, if 
through misconception of duty, without seeking professional advice, la- 
acts in deciding upon matters of such importance and so vitally affecting 
the interests of the companies.

[Perrin* v. Bellamy, (1K98) '2 Ch. 521, referred to.|
2. Injunction (§11 130)—Granting or refusing interlocutory in

junction -Adequate remedy at law Dealings between public
UTILITIES CORPORATIONS.

Before the Court wilt interfere by interlocutory injunction with the 
conduct of business of companies o|M*rating and supplying public utilities, 
there must be a very strong urgent reason shewn, and in the absence of 
any irreparable injury or any injury so material that it cannot l*e ade
quately remedied in damages, such relief will not Ik* granted.

Interlocutory application by the plaintiff company for an 
order restraining, until the trial, the defendants from purchasing, 
taking or receiving electrical power for the operation of their 
business from any person or company other than the plaintiff 
company, as provided in a certain agreement between the parties. 

C. IF. C. Tabor, for plaintiff.
./. Austen Fraser and J. .4. It". O'Neill, for defendants. 
Black, J. (pro tern.):—The action in which this application 

is made was begun on February 1, 1916, and involves (a): A 
general claim for damages; (6): An injunction order restraining 
and compelling the defendant companies as above set forth: (c): 
A declaration of the Court that the said agreement, the subject 
matter of the action and contained in the statement of claim, is
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a valid and subsisting agreement, and that the said defendant 
companies are bound to take all electric power from the plaintiff 
company under the said agreement which may, from time to time, 
be required by them for the operation of their respective businesses 
in Dawson, and so compelling them; (d): A declaration that the 
lowers of attorney given by the companies to said Marion Arthur 
Hammel are good and subsisting powers of attorney ami that said 
Hammcl is a trustee under the same for both the plaintiff ami 
the defendants, and* entitled to exercise tin* powers given him 
thereby, ami further declaring that the purported revocations 
of the said powers of attorney arc illegal and of no effect ; (e): 
Specific performance of tin* said agreement; (/): Such further and 
other order as to the Court may seem meet.

Notice of this application was given for February 9. 19Hi, 
and the hearing was adjourned from time to time on the applica
tion of both parties to allow time for the filing of further affidavits, 
and was finally had on March 3 and 4, 1916, further time being 
allowed on the hearing to both parties, until March II, to file 
certain additional affidavits.

The agreement u|xm which this ion is based, and which
is set forth in the statement of claim, was entered into on January 
14, 1915, between all the defendant companies, represented by 
F. W. Corbett , parties of the first part, and the plaintiff company, 
represented by J. W. Boyle, party of the second part.

The to the agreement sets forth, inter alia, that
the plaint iff company had entered suits in this Court against the 
Dawson Flectric Light & Power Co., Ltd., ami the Northern 
Light, Power tVr Coal Co., Ltd., res|M*ctively. the first of said 
suits being No. 85 of 1914, to recover the sum of #75,209.51 for 
electrical power alleged to have been delivered by the plaintiff 
company to the Dawson Electric Light & Power Co., Ltd., 
between February 13, 1913, and October 31, 1914. The second 
of said actions being to recover the sum of 86,307.30 for electrical 
|M)wer alleged to have been delivered by the plaintiff company 
to the Northern Light, Power & Coal Co., Ltd., between the 
same dates: That a certain other action was pending between the 
plaintiff company and the Dawson Electric Light & Power Co., 
Ltd., to recover possession of a certain Turbo generator, the 
ownership of which is disputed ; and that a writ of replevin had

YUKON.

T. <\

< "\NADIAN- 
1x1.0X111 Kit,
PowkrCu. 

North krs

81

1130



130

YUKON.

T. C.
CA NADIA N- 
Ki.ondykk

North krn 
(•</"

Hlui'k. J

Dominion Law Rkporth. |27 D.L.R.

issued therefor, and that garnishee summons had issued in said 
action; and briefly, in effect, that pending a proposed settlement 
of these actions between the parties the plaintiff company should 
refrain from further garnishee proceedings and from seizure of 
said 1 u. i>o generator “until the trial of the actions which shall 
not take place before May 1, 1915, or until a settlement of the 
said actions, whichever date shall be prior.”

It may be stated here, as was alleged by counsel, that this 
agreement was not prepared by any solicitor. The drawing of 
the agreement, though, shows considerable skill on the part of 
a layman, though it is, in some respects, from a legal point of 
view, indefinite and uncertain, and is found difficult of construc
tion by the Court in dealing with this application.

By para. 1 of the agreement the defendant companies each 
and severally agree to, concurrently therewith, execute a pjwer 
of attorney to Marion Arthur Hummel, giving to him, as their 
attorney, exclusive power
to collect any and all moneys now or which shall become due them in connec
tion with the operation of their business in Dawson aforesaid or vicinity, and 
to conduct in their name all necessary bank accounts, with full |>owor to the 
said Marion Arthur Hummel to sign cheques, drafts and bills of exchange, 
with the understanding that out of the moneys so received by him the said 
Marion Arthur Hummel shall pay all wages and necessary operating excuses 
in connection with the operation of the said business of the parties of the first 
part (said parties of the first part being all of the defendant companies in this 
action), from the date of January 1. 1915, until the expiration of this ugree-

and by clause (a) of said parti. 1, that after payment of wages 
and operating expenses as above set forth the said attorney should 
pay to the Canadian Klondyke Power Co., Ltd. (the plaintiff 
herein), any and all sums of money collected by him for the 
defendant companies, as follows:—First, the sum of $29,000 to 
be applied to the amounts due and owing to t he plaintiff company 
for power delivered “as hereinabove set forth”)—(having refer
ence presumably to the preamble to the agreement, though what 
constitutes the $20,000 is nowhere defined), and for power de
livered between November 11, 1914, and December 31, 1914, in 
accordance with certain bills rendered the Northern Light, 
Power & Coal Co., Ltd., the Dawson Electric Light & Power Co., 
Ltd., and the Dawson City Water & Power Co., Ltd., set out 
in detail in the agreement, amounting to $9,994.50, which amount 
forms part of the $20,000.
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Clause (b) of para. 1 provides that after payment of said 
$2t),000 the said attorney should pay to the plaintiff company 
“amounts aggregating to the amount " whieh shall liecome due 
to the plaintiff company for power delivered under the term* of 
pars. 2 At 3 of the agreement.

By para. 2 the Dawson Kleetric Light & Power To.. Ltd., 
agrees to purchase from the plaintiff company, and the latter 
company agrees to deliver to it. all the electric energy “required 
by it for the conduct of its business in Dawson and vicinity." 
until the trial or settlement of the above-mentioned actions, at 
a certain rate during the months from November to April, both 

. and at a certain other rate named during the months 
from May to October, both inclusive, and provides for monthly 
payments ami the manner bv which the amounts shall be de
termined.
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By par. 3 the like agreement is made with the Dawson City 
Water tV Power Co., Ltd., for all the electrical energy required 
by it for the operation of its electrically driven pump and for tin- 
heating of its well at tin* South Dawson plant, and the Dawson 
City Water At Power Co., Ltd., agrees to operate said pump con
tinuously in connection with its water service for commercial 
purposes in Dawson, and to heat the water in its well exclusively 
with electrical heaters, using its steam driven pump only in case 
of necessity on account of fire or interruption in the electric 
service of the plaintiff company ; and to pay for such power either 
at certain fixed rates during certain months as provided in sub
sec. (a) of said par. 3 of the agreement, or. under sul>-see. (6), 
at a Hat rate per month of an amount equal to the average cost 
of operating the water company’s plant by steam, such amount 
to be determined by the arbitration of persons named in said 
clause (6). The question as to the basis of payment, that is. as 
to whether power should be paid for under the terms of sub
sec. (a) or sub-sec. (b), to be determined by Mr. (’. M. Knatcli- 
bull-Hugesscn (now Lord Braehurn), of London, Kngland; the 
question to be submitted to him by written statements to be pre
pared by Mr. Corbett and Mr. Boyle representing their respective 
companies, the Dawson City Water A: Power Co., Ltd., and the 
Canadian Klondyke Power Co., Ltd.

Powers of attorney were given to said Hammel by three of

1323
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the defendant companies, viz.: The Dawson Electric Light * 
Power Co., Ltd., The Dawson City Water & Power Co.,Ltd., 
and the Yukon Telephone Syndicate, Ltd., the powers granted 
in each being identically the same, and limited in their terms 
in the same language as is found in the provisions of the agree
ment in regard thereto, above set forth, namely : Exclusive power 
to collect moneys, to open, carry on and conduct, in the names of 
the mies respectively, all necessary bank accounts, and to 
transact the banking business, with power to sign cheques, etc., 
and out of the moneys received to pay all wages and necessary 
operating expenses of all the companies named in the agreement 
as parties of the second part, from January 1. 1915, until the 
expiration of the power, and after payment of said wages and 
operating expenses then to pay to the plaintiff company the 
moneys referred to, and as provided in the said agreement; the 
said powers of attorney to lx* irrevocable until the trial or settle
ment of the several actions to which I have referred.

Mr. Hammel in due course entered upon his duties under said 
powers of attorney, and pursuant to appointment by the com
panies, and continued to act thereunder until on or about January 
lti, 191b, when he was notified that the said powers of attorney 
were cancelled and revoked, and that his services were no longer 
required. Having questioned the right of the said companies in 
this respect he was, on January 17, 191b, dismissed from the 
service of the companies, and was not allowed by them to act 
further under the said powers of attorney. The reasons alleged for 
such cancellation of power will be referred to later on.

The argument on the hearing occupied two full days and the 
material used comprised a score of affidavits, several of them of 
great length and directly at variance, and having reference for 
the most part to matters which cannot be determined on this 
application.

The action, as has been said, is based upon the agreement of 
January 14, 1915, which was intended as a tentative arrange
ment between the parties pending the disposition of the several 
actions to which 1 have referred, and having in view of settlement 
t hereof.

In construing a contract or agreement the whole of the instru
ment is to he taken together, and in order to arrive as nearly as

0
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possible at what was the intention of the parties 1 find it necessary 
in this ease to refer to the recital or preamble.

It is stated in the preamble to the agreement that the trial 
of the actions shall not take place before May 1, A.D. 1915, or 
until a settlement, whichever date shall lie prior. So it was 
clearly in contemplation by the parties that the agreement should 
not continue much beyond the date mentioned, namely: May 1, 
1915. The actions were not, however, brought to trial by either 
party and no settlement has been made. The defendant companies, 
through Mr. Hammel, continued making the payments to the 
plaintiff company under the agreement, and matters ran along 
until, as will be hereinafter referred to, conflict arose between 
the parties because of the failure or refusal by two of the defendant 
companies to take electrical power from the plaintiff company 
under the agreement, and because of the manner in which Mr. 
Hammel was conducting matters under his powers of attorney.

It is shewn by the material before the Court, and I think the 
evidence is, that Mr. Hammel had an erroneous idea of his jxjwers, 
rights and duties under the said agreement and the powers of 
attorney given him, and that he improperly assumed the manage
ment of the business of the defendant companies, or some of 
them, in several respects of a material character, and in disregard 
of the expressed and definite directions and requests of those 
properly in control of and responsible for the management of 
such business.

Mr. Hammers jiosition was that of a collector of the earnings 
of all the defendant companies, and trustee thereof for all parties, 
and under the terms of the agreement and powers of attorney it 
was his duty out of the moneys received by him first to pay 
all wage* and necessary operating excuses in connection with the operating 
of the business of the parties of the first part (being all the defendant com
panies), from January 1, 1915, until the expiration of the agreement.

It cannot be held that, under the terms of the agreement or 
of the powers of attorney, it was intended that Mr. Hammel 
should, because of some dispute arising between the plaintiff 
company and the defendant companies, or any of them, in regard 
to certain alleged violations of covenants contained in the agree
ment, or in any ease,- have the right to determine what were or 
were not the necessary operating expenses of the defendant 
companies. If it was intended to give him such wide discret ionary
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jMjwers it should haw been clearly stated in the agreement, and 
in the absence of any such provision such powers must remain 
with, and In* exercised by, the duly constituted and aiding officers 
of till1 several companies.

As shewn by the affidavit of said Marion Arthur Hamniel, 
sworn on February 24, and the exhibits thereto, .1. W. Boyle, 
general manager of the plaintiff company, on December 27, 1915, 
instructed or requested said Hammcl, by letter of that date, in 
part ais follows
The refusal on tlie part of the Dawson Electric Light A: Power Co., Ltd., ami 
the Dawson City Water A: Power Co., Ltd., to take power, is an absolute viola
tion of their contract, and any debts, either for wages or materials, contracted 
by them on account of their not taking power from us, are entirely unnecessary 
expenses, and do not come under the head of “wages and neceeeary operating 
expenses” in connection with the operation of their business as provided in 
clause 1 of thcsuid agreement, and ns further provided in the power of attorney 
to you. We, therefore, request that you not pay any wages or amounts for 
fuel or other materials which the above-mentioned companies may see fit to 
contract for, and we further request that you forthwith send written notice 
to any and all employees and any and all other persons and corporations who 
have been, or are, doing any work or delivering any materials to the said com
panies, which said work and materials are required on account of the fact that 
the companies are not taking power from us. This notice to be to the effect 
that you will not be resismsible for. and will not, on behalf of the said com
panies, make payment for any such work or materials after this date.

Pursuant to those instructions by Mr. Boyle, representing the 
plaintiff company, on the following day said Ham me 1 sent a 
notice or circular letter to officials and employees of the com
panies, and to a number of wood dealers and others with whom 
the companies were dealing in the course of their business, notify
ing them that he had been named as attorney for the companies 
with power to collect and disburse moneys under the said agree
ment, and containing the following:—
1 would anti do hereby respectfully notify you that I will not be rcs|M>nsibIe 
for the payment for any wood, material or supplies of any kind whatsoever, 
or for any labour furnished to: Dawson Electric Light & Power Co.. Ltd.; 
Dawson City Water & Power Co., Ltd., or Yukon Telephone Syndicate, Ltd., 
after this date, unless a written order is given by me for the same.

It will be observed that, to this extent, the management of 
the telephone company’s business was to he taken charge of by 
Hammel although that company was under no contract to take 
power.

The trustee acted unreasonably and improperly in deciding 
upon matters of such importance and so vitally affecting the



27 D.L.R.I Dominion Law Reports. 141

interest* of tin* companies without seeking professional advice. 
Perrin* v. Bellamy, 118981 2 Ch. 521.

The failure or refusal by the Electric Light Co. and the Water 
Co. to take power from the plaint iff eompanv under clauses *2 
and 3 of the agreement is the chief question to he determined in 
this action, and is based u|xm alleged breaches or failure to per
form its part of the contract by the plaintiff company, a matter 
w'hich cannot be determined at ion, and certainly
should not be arbitrarily determined bv the plaintiff company, 
or its manager, but must go to the trial of the action.

It is shewn that said Hannuel as attorney or trustee refused 
to pay wages, expenses and other liabilities apparently properly 
incurred and payable in the course of the operations of the com
panies or some of them, and that he assumed that the agreement 
does not authorize the payment, out of moneys collected by him. 
of the operating expenses of the Northern Light, Power A: Coal 
Co., Ltd., when in expressed terms the agreement does authorize 
and provide for such payment. It may not have been the intention 
of the parties that the operating expenses of the Northern Light. 
Power At Coal Co., Ltd., should be paid out of such moneys, and 
here again I say, that if so it should have l>een clearly stated and 
provided in the agreement.

The general conduct of matters by said Hammel under the 
powers of attorney shews, as I have said, a misconception of his 
powers and duty thereunder, and affords evidence of undue 
influence

Though the instruments appointing said Hammel attorney and 
trustee are expressed to be irrevocable, they lie come revocable 
in consequence of the manner in which he has acted thereunder, 
and by this it is not intended to imply the t iist dishonesty on 
the part of Mr. Hammel, but a misconception of his powers, and 
the conspuent improper dealing with matters thereunder.

There remains to In* dealt with that part of the application 
which asks that under clauses 2 and 3 of the agreement the Elec
tric Light Co. and the Water Co. be restrained from taking, pur
chasing or receiving electrical power for the operation of their 
business from any person or corporation other than the plaintiff 
company, and that an order be made compelling said companies 
and each of them to take and accept from the plaintiff company 
all electrical power required as provided in the agreement.
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The affidavits shew that electrical energy was supplied by the 
plaintiff company under clauses 2 and 3, with frequent interrup
tion, until November 20. 1015.

It is admitted in the affidavit of .1. W. Boyle, sworn on Feb
ruary 24, 1010, and the ex. A thereto, which is a statement of 
power delivered by the plaintiff company to defendant companies 
and payments made under the agreement of January 14, 1015, 
that said Hammel had paid to the plaintiff company out of the 
moneys collected by him under said agreement the sum of $53,- 
035.40 in cash, and that the plaint iff company had received further 
sums from the defendant companies amounting to $4,745.10; in 
all, $58,380.02, and in said statement, ex. A, there is charged 
against this, for power delivered by plaintiff company from 
January I to November 30. 1015, under the agreement, tin
following sums:
To tin* Klee trie Light Co. $20,725.20
To the Water Co 20.11ft 00
To the Northern Light. Power & Coal Co.. Ltd .. I.0S1 70

Amounting in nil to $42,522 00

Bar. 5 of Boyle's sait I affidavit admits the further payment 
of $471.54 on January 28, 1010, and states that “the total amount 
paid under sub-sec. (til of sec. I of the said agreement of January 
14. A. 1). 1015” is $58,852.10—
which, after deducting the said amount of $42,.‘>22.00 due plaintiff company 
for power delivered lietween January I. 1015, and November 30, 1015, as shewn 
in said e\. A. would leave an amount of $10,d20.20 to lie credited to the defen
dant companies under the said agreement.

Such an application of the moneys received by Hammel as 
attorney and trustee under the agreement is a direct violation 
and absolute perversion of the terms of said sub-sec. (a) of sec. 
1, which provides that
from the first of such moneys so collected, there shall In- paid to the Canadian 
klondyke Power Co. the amount of $2ti.0tK). which said amount shall In- 
applied to the amounts due and owing to the said Canadian Klondyke Power 
Co. for power delivered as hereinabove set forth, and for power delivered 
by them between November. I. 1914. and December 31. 1914, 
items of which latter service are given.

Sub-sec. (6) immediately following, provides that “after” 
payment of the said $26,000 as set forth in sub-sec. (a) hereof” 
the said attorney should pay to the plaintiff company amounts 
which should “become due” to the said company for power
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delivered by them under the terms of clauses 2 and it of tin* 
agreement.

By a proper application of the $.58,802.10 so admitted hv plain
tiff company to have been paid to it by tin1 trustee, the said $20,000 
would he satisfied and the sum of $32,8.52,10 in the hands of the 
trustee for payment on account of power furnished under said 
clauses 2 and 3, when ascertained. Defendants claim that a 
greater amount than that so admitted by the plaintiff has been 
paid over by the trustee; and here it may be observed that the 
amounts to he paid plaintiff company for power delivered under 
said clauses 2 and 3 have not been ascertained or determined 
under the terms of the agreement, and have therefore not “become 
due.'' ami it does not appear that the delay in ascertaining tin* 
amounts is the fault of the defendants.

Interruptions in the service and the failure to supply the Klec- 
trie Light Co. and the Water Co. with sufficient electrical energx 
for the proper conduct of their business or with any power are 
shown to have* occurred, and in some cases to have continued for 
considerable periods of time.

( hi November 29. 191.5, the defendants disconnected the lines 
over which the electrical energy was being supplied by the plain
tiff company because, as alleged, and as the weight of evidence, I 
think, shews, of the irregularity and insufficiency of the supply 
of electrical energy by the plaintiff company.

It. is claimed on the part of the plaintiff that such insufficiency 
or irregularity was because of the failure by the defendants to 
properly care for and operate the automatic regulators at the 
plant of the defendants in Dawson, regulating the voltage*, which 
the* defendants on the other hand allege was the duty of the 
plaintiff company.

Authorities were cited on the part of the defendant* to shew 
that in the absence of a negative contract by the defendants that 
they were not to take power from any other source, or use power 
other n that to be supplied by the plaintiff company, the 
agreement to take* all the power “required" by them did not 
prevent the defendant companies taking power from their own 
plant.

It was argued from authorities cited on behalf of the plaintiff 
that a negative contract should be implied.
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The conflict l)etween tin* parties and the question of the 
position and rights of the parties in regard to matters coining 
within the provisions of clauses 2 and 3 of the agreement must 
stand until the evidence of witnesses is fully heard at the trial, 
and the matter should, therefore, not he enlarged upon at this 
time.

Kerr on Injunctions, the standard Knglish authority, lays it 
down that,
:i man who seeks (he aid of (lie Court by way of interlocutory injunction must, 
as a rule, he able to satisfy the Court that its interference is necessary to protect 
him from that s|ieeies of injury which the Court calls irreparable before the 
legal right can he established at the trial.

The plaintiff has, in my view, failed to show that “irreparable 
injury." or any injury so material that it cannot he adequately 
remedied in damages, will follow if the interlocutory injunction 
order is not granted.

Before the Court will interfere by interlocutory injunction 
with the conduct of business of companies operating and supply
ing public utilities there must be very strong and urgent reason 
shewn, which does not appear in this case.

I must, for the reasons stated, decline to make any order 
restraining the defendant companies from collecting moneys 
otherwise than through said Hammel under said powers of at
torney, and compelling said companies to permit said Hammel 
to collect said moneys and carry on said business under said powers 
of attorneys, and the injunction order will be refused with costs.

The agreement which is the subject matter of the action being 
no doubt in part intended by the parties to be in the nature of 
a security until the trial or settlement of the actions then pending, 
and to which 1 have referred, there will be an order for payment 
into Court in this action by the defendants, after the payment of 
all wages and neecmary ojieratiiig expenses in connection with the operating 
of the said business of the said defendant companies,
of all moneys arising from the carrying on of the said business of 
said companies and each of them in Dawson and vicinity, now 
in the hands, or under the control of said companies, or any of 
them, or of any officer or employee of any of said companies, 
or which may come into the hands of said companies or any 
of them, or any such officer or employee, until further order of 
the Court.

Such payment is to be made on or before the 5th day of each
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month In-ginning with April 5, 1910, and to rover the moneys so 
received up to and including the last day of the preceding month. 
A statement showing, in reasonable detail, the receipts and dis
bursements for the month, to be filed in Court with each payment. 
There will be no costs to either party of the order for payment in. 
There-will be no further garnishee proceedings in any of the said 
I lending actions, and no proceedings had to replevy the said 
Turbo generator until further order of the- Court.

.4 p plient ion refused.

PAULSON v. THE KING
Supreme Court oj Cumula. Sir Charles Fitzpatrick. C.J.. amt Idingtou, Duff. 

Anglin amt Brodeur, .1.1. December 2V. 1015.
I. Minks and minerals i6 1 B 10) Lease ok Dominion lands korcoai.

MININO I-'ORKKITVRE- NOTICE OK CANCELLATION CONTENTS AND
how served Service on solicitors ok lessee.

Id order for the Crown to effectively terminate a coal mining lease 
granted under the regulations in pursuance of see. 17 of the Dominion 
Lands Act, the conditions of the lease empowering the Minister of the 
Interior to cancel the lease by written notice upon default by the lessee 
to |ierforin the conditions therein, it is essential that the cancellation 
should be effected by a notice which actually reaches and is served on tin- 
lessee, and in the absence of special authority , solicitors employed by tin- 
lessee in respect of his business with the department are not deemed agents 
to whom such notice of cancellation could l>«- given; such notice should 
first convey a pro|M>sal or intention to cancel and thus give the lessee an 
opportunity to remedy the breach or at least to he heard before forfeiture.

|Darcu/Hirt v. The (Juecii, U App. (as. 115, applied: The King v Faiilson. 
20 D.L.IL 7S7, 15 Can. Lx. 252. reversed. |

Appbal from the judgment of the Kxvhequer ( Nmrl of 
Canada, 20 D.L.IL 787, 15 Can. Kx. 252. whereby it was 
declared that a certain lease by the Crown to the defendant 
of mining lands in the Province id’ Alberta was properly 
forfeited and cancelled. Reversed.

./. F. Stnellie,'for appellant.
H. (•'. ('ode, K.C., for respondent, His Majesty The King. 
Lafleur, K.C., and Falconer, K.C., for respondents. The 

International Coal and Coke Co.
Slit Charlbm Fitzi'ATKivk, C.J.: The ap|H-llant obtained 

from the Crown a mining lease dated August 8, 1904, of coal 
under Dominion Lands in the then provisional district of Alberta. 
He did not fulfil the conditions of the lease. It is unnecessary to 
enter into the correspondence between the parties which ensued 
until we come to the letter addressed on September Id. 1909, 
by the assistant-secretary of the Department of the Interior to 
the lessee, tin* present appellant. That letter is as follows:

YUKON.

T. C.

KMINI» KE

Northern 
hit. eh
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I)v|nirtmviit of the Interior.
Ottawa. 13th September, 1909. 

Sir. 1 tun directed to inform you that, a* you have failed to comply with
I'ai MOM the provisions of clause 12 of your lease for coal mining purixwes of the cast

TlIK IxiNii.
half of see. 29. township 7. range 4, west of the 5th meridian, by eommencing 
active mining operatiosumn the land within the time required by the said section

Mir Charles of the lease, the Department has been obliged to cancel your lease, and it will, 
therefore, now make such other disjMisilion of the land as may seem advisable

I am to add that a refund cheque for $9li paid by your solicitors. Messrs. 
Lewis A- Smellie. as rental for the year ending the 15th July next. will Is- for
warded to them on your liehalf in the course of a day or two.

Your ol ms lient servant.
(Sgd.i L. Pkkkika.

Paul A. Paulson. Ksq., .4xwi*/«»f-A'errrtory.
Coleman, Alls-rta.

The envelope containing this letter was addressed in the 
same way as the letter itself. It appears to have remained in tin- 
post-office of the Town of Coleman some two months and was 
then returned from the dead letter office marked “no address 
not calh-d for.”

This communication was no doubt ' to be a notice
pursuant to the Kith and 17th conditions in the lease, which are 
as follows:

1<i. That any notice, demand, or other communication which His Majesty 
or the Minister may require or desire to give or serve iqmii the lessee, may Is- 
validly given or served by the secretary or the assist ant-secret ary of the Depart
ment of the Interior.

17. That, in case of default in payment of the said rent or royalty for six 
months after the same should have Im-cii paid, or in case of the breach or non- 
observance or non-performance on the part of the lessee of any proviso, con
dition, term, restriction or stipulation hen-in contained and w e
observed or |K*rformed by the said lessee and which has not Im-cii waived by 
the sai«l Minister, the Minister may cancel these presents by written not in
to the said lessn- and. themi|Nin, the same and everything therein contained 
shall become and Is- absolutely null and void to all intents and pur|M>scs what
soever. and it shall Is- lawful for His Majesty or His successors or assigns into 
and u|M)ii the said demised premises (or any part thereof in the name of tin- 
whole). to re-enter and the same to have again, re-|M>ssess and enjoy as of His or 
their former estate therein anything contained hen-in to the contrary notwith
standing.

Provided, nevertheless, that in case of such cancellation and re-entry the 
h-sscc shall be liable to pay and His Majesty, his successors or assigns shall have 
the same remedies for the recovery of any rent or royalty then due or accruing 
due as if these presents had not Im-cii cancelled but remained in full force and 
effect.

The notice was incompetent to cancel the lease for two ren-

1. It was not such a notice as is called for by condition 17.

48
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2. It was not given to nor served on the lessee.
As to the first reason, it would be necessary, in order to hold 

the notice of any validity, that the condition should lx* construed 
to mean that the Minister may cancel the lease, but must then 
give notice to the lessee that he has done so. This is in terms 
what the letter of September 13, 1909, does. There can be no 
doubt that this is not such a notice as is called for. The notice 
must be to the effect that it is the intention of the Minister to 
cancel the lease for breach of the conditions of the lease, thus 
giving the lessee an opportunity of remedying the breach or at 
any rate of being heard before his lease is forfeited. There can 
In- no object in a notice that the lease has been already irrevocably 
cancelled without notice1. In the most extreme view, the met ice 
should state that the Minister cancels the lease- for breach of 
condition and not that he had already done- so without notice 
which lie had no power to do.

It has Ix-en represented to us that the provision for re-entry 
was a cumulative requirement for putting an end to the lease; 
there can be no doubt that frequently in leases the proviso for 
re-entry stipulates that notice shall be given liefore a forfeiture 
is enforced.

The Courts lean against a forfeiture and a condition like 
this should be strictly construed. It is most reasonable to suppose 
that notice should be given before the forfeiture is enforced 
liecause the power to cancel the lease by notice only arises on 
breach of any of the conditions. If there had been no breach of 
condition a notice could not have rendered the lease void and 
there would, therefore, be uncertainty whether the lease was 
still subsisting Or not.

The Imperial statute, 44 <V 45 Viet. ch. 41 (The Conveyancing 
Act, 1881), provides by sec. 14, sub-sec. 1, as follows:—

A right of re-entry or forfeiture under any proviso or stipulation in a lease, 
for a breach of any covenant or condition in the lease, shall not be enforceable, 
by action or otherwise, unless and until the lessor serves on the lessee a notice 
specifying the particular breach complained of. and, if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and in any case, requiring 
the lessee to make couqiensation in money for the breach, and the lessee fails, 
within a reasonable time thereafter, to remedy the breach, if it is capable of 
remedy, and to make reasonable compensation in money, to the satisfaction of 
the lessor, for the breach.

A similar provision is to In- found in the Ontario statute

117
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(R.S.O., eh. 155, sec. 20(2)) and perhaps in the statutes of others 
of the provinces.

Secondly, the notice such as it was, was neither given nor 
served on the lessee. It was simply mailed to him at the town 
of Coleman and. as he did not n to inquire at the post-office 
if there was such a notice there for him, which he was certainly not 
hound to do, it never came to his hands at all. Whatever the 
effect of a proper notice would have been, this notice was clearly 
insufficient for any purpose.

The next document calling for attention is the letter of Jan
uary 28, 1910, addressed by the secretary of the Department of 
the Interior to the lessee’s solicitors. It is as follows :—

Ottawa, 28th January, 191(1.
(ientlcmcii. With further reference to the Departmental letter of the 

I Ith instant. I am directed to say that, in view of your representations, it has 
been decided to reinstate the lease in favour of Mr. Paul Paulson for the coal
mining rights of the east-half of section 29. township 7. range I, west of the 
5th meridian.

The re-instatement is, however, granted on the express condition that Mr. 
Paulson will fyle evidence in the Department, shewing the nature and progrès» 
of the work it is understood he has now commenced on the land, giving full 
particulars as to the extent and depths of the shaft, as well as the necessary 
works connected therewith. Your obedient servant.
Messrs. Ixiwis & Smellie. (Sgd. ) P. (i. Kbvrs,

Barristers, ()ttawa. <>nt. Secretary.
This letter was written on the erroneous assumption that the 

lease had been cancelled, but that it was in the power of the lessor 
to allow il to hold good, as the letter says, to reinstate the lease.

It is clear that, if the lessor was willing to continue the lease 
notwithstanding the breaches of condition, he must be taken, 
on the true fact that the lease was still existing, to have consented 
to waive the of the lease for breach of < " ion.

This waiver disposes of any necessity for inquiring into 1 lie 
question whether the subsequent lease of June 28. 1910, to the 
International Coal and Coke Co., Ltd., constituted a sufficient 
re-entry bv the lessor. Having waived the breaches of condition 
the lessor had no right to re-enter for a forfeiture.

I desire to add that I concur in what I understand was the 
view of the Judge of the Exchequer Court that the remedy pur
sued by the Crown in this case was entirely unsuitable.

The appeal should he allowed and the information of the 
Attorney-General dismissed. The defendant Paulson is entitled 
to be paid by the Crown his costs of the action and of this appeal.

5
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1 din g ton, dissented. CAN
Duff, J.: In my view of thin appeal two questions only K <‘

require discussion. One of these was raised, I think, for the pAi i*mn
first time during the course of the argument ami touches the con- ...

lut: Kim.
struction of the order-in-council under the authority of which tin- 
appellant's lease pur|>orts to l>e granted. The suggested construc
tion which, if adopted, would lie conclusive against the appeal is 
not consistent with the interpretation followed by the depart
ment charged with the administration of the lands affected by the 
order-in-council and the working of the order-in-eouneil itself; 
but nevertheless it must lx* considered.

The exact point is this:—Has sec. II of the order-in-council 
the effect of causing the lessee's interest to come automatically to 
a termination, without the exercise of any election on behalf of 
the Crown, on failure to perform any of the conditions thereby 
prescribed, namely: (1) the commencing of active mining opera
tions on the demised property within one year after the commence
ment of the term, or (2) the working of a mine or mines within 2 
years after that date, or (3) the payment of the reserved ground 
rent or royalty?

The words of the section are ns follows:
Failure to commence active o|>erations within one year ami to work the 

mine within two years after the commencement of the term of the lease, or 
to pay the ground rent or royalty as before provided, shall subject the lessi-e 
to the forfeit lire of tin- lease and to resumption of the land by the Crown.

Docs this section merely vest in the Crown the right, at its 
election, to free its title from the lessee’s interest on default of 
performance of the nominated conditions; or, does it operate on 
such default to terminate that interest ipso jure irrespective and 
independently of any election on behalf of the Crown?

The question is a question of construction simply. There can 
be no doubt that under sec. 47 of the Dominion Duals Act the 
( îovernor-in-Couneil has power to pass a regulation having the 
force and operation of statute ami having the meaning it is now 
suggested we should ascribe to see. 0. The question is:—What 
is the meaning of sec. (>? In examining that question it will In
convenient to apply some of the usual aids to construction—tin- 
traditional interpretation of similar provisions by the Courts, tin- 
language and the tenor of the order-in-council as a whole, tin- 
administrative interpretation of this order-in-council and of
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similar régulât ions passed by the Clovemor-in-C ouneil under t he 
authority of the Dominion Lands Aet. and providing schemes for 
the administration of various classes of public land by the same 
Department, the Department of the Interior.

The manner in which the Courts have dealt with such provi
sions, whether found in contracts or in statutes, is described by 
a very eminent Judge in the following passages taken from a 
judgment of final authority. (Sir Montague Smith speaking for 
the Privy Council in Davenport v. The Queen. 3 App. ('as. 115. 
at 128. 129 and 130.)

In » long series of decisions, the Courts have construed clauses of forfeiture 
in leases declaring in terms, however, clear and strong, that they shall he void 
on breach of conditions by the lessees, to mean that they are voidable only at 
the option of the lessors. The same rule of construction has been applied to 
other contracts where a party ImuiihI by a condition has sought to take advan
tage of his own breach of it to annul the contract : see Dite v. Hnnck*, 4 B. &• 
Aid. 401 ; RoIh-iI* v. Dairy. 4 B. A- Ad. 004, and other eases in the notes to 
Dumpor'x Cu.se, 1 Sm. L.C. (12 ed.), 50.

In Roberta v. Dairy, 4 B. & Ad. 004, the words were that the license “should 
cease, determine, and be utterly void and of no effect to all intents and pur- 
Isises." As far, therefore, as language is concerned, it was stronger in that 
ease than in the present.

It is, however, contended that this rule of construction is inapplicable when 
the legislature has imposed a condition. But in many eases the language 
of st atutes, even when public interests are affected, has been similarly modified. 
Thus, where the statute provided that if the purchaser, at an auction, refused 
to pay the auction duty, his bidding “should be null and void to all intents 
and pur]Mises," it was decided that the bidding was void only at the option 
of the seller, though the object of the Act was to protect the revenue. In 
that ease Mr. Justice Colt man said: ‘‘It is so contrary to justice that a party 
should avoid his own contract by his own wrong that, unless constrained, we 
should not adopt a construction favourable to such a view." Matin* v. Free
man, 4 Bing. N.C. 395.

There is no doubt, that the scope and purpose of an enactment or contract 
may lie so opposed to this rule of construction, that it ought not to prevail, 
but the intention to exclude it should be clearly established.

The'quest ion arises in this, as in all similar cases, whether it could have 
been intended that the lessee should be allowed to take advantage of his own 
breach of condition, or, as it is termed, of his own wrong, as an answer to a 
Haim of the Crown for rent accruing subsequently to the first year of his ten
ancy. The effect of holding that the lessee himself might insist that his lease 
was void, would, of course, lie to allow him to escape by his own default front 
a bad bargain, if he had made one. It would deprive the Crown of the right 
to the future rents, although circumstances might exist in which it would be 
more to the interest of the ( 'rown, representing t he colony, to obtain the money 
than to re-|Missess the land, as, indeed, in the present ease, it was thought to be.

See also Bonanza Creek Hydraulic Concession v. The King, 40 
Can. S.C.R.281.
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Such being the way in which the Courts have looked at similar CAN 
provisions, is it capable of being “clearly established" that the s. ('
intention of sec. 6 was to exclude this “rule of construction," as |»x, ,>UN
Sir Montague Smith calls it? The ordcr-in-council provides for ...

... Ink Kim.
the “issue" of “leases" and it is indisputable that the won I
"lease," as designating an instrument creating a term of years in 
the public lands, “issued" by the Department of the Interior, 
means, in common understanding and usage, a contractual instru
ment recording in the form of contractual stipulations cove
nants, provisos for re-entry and the like—the terms of the agree
ment between the Crown and the lessee by which their reciprocal 
rights and obligations are to be governed touching the subject- 
matter of the lease. The phraseology of sec. t> contains nothing to 
suggest that the section was framed with a view to ext 
ordinary rule of construction. "Shall subject the lessee to the 
forfeiture of the lease," while certainly not unambiguous points 
rather to a penalty exigible from the lessee at the will of the lessor 
rather than to a consequence decreed by the law itself indepen
dently of the will or choice of either. The words “resumption of 
the land by the Crown" even loss disputably seem to point in 
the same direction.

Ambiguity in such instruments as this order-in-council entitles 
us by the settled practice of the British and American Courts to 
seek the assistance of any settled administrative interpretation 
which is clear and unmistakable in its effect for arriving at the 
more probable intention of the authors of the law. The only 
actual evidence now formally before us as to administrative inter
pretation is the least- itself upon which the proceedings are taken 
coupled with, the conduct of the Minister and the Department 
of the Interior and the attitude of the Crown in the course of this 
litigation; but there can be no shadow of question that, down to 
tin* moment of the hearing of tin* ", the construction of sec.
6, upon which the (lovernment has deliberately acted, as regards 
the matter now under discussion, is the construction for which the 
appellant contends.

It is common knowledge that tin- "rule of construction" of 
Davenport v. The Queen, 3 App. Cas. 115, has usually governed 
the departmental construction of similar regulations.

1 think the proper conclusion is that the lease contemplated 
by the ordcr-in-council is a contractual instrument and that the

560^
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form of covenant made-une of for the purpose of binding tfie lessee 
in the lease before us to perform the conditions of sec. (i and the 
clause of forfeiture employed for the puri>ose of giving effect to 
the provisions of sec. 0 are proper clauses to which it was within 
the i)ower of the Minister to assent and that the reciprocal rights 
and duties of the Crown and the lessee in respect of the matters 
to which these clauses relate are in this litigation to be determined 
by giving effect to the clauses according to their proper construc
tion as stipulations in an instrument inter /taries.

I do not find it necessary to decide the question raised by the 
Judge of the Exchequer < ’ourt whether or not the phrase “excused 
from so doing by the Minister." in the 12th clause of the lease, 
applies to the covenants to commence active operations within a 
year and to work a mine within two years. There is no doubt 
much could be said in favour of the view of the learned Judge, if 
1 may say so respectfully. But the acceptance of that view must, 
I think, lead to the dismissal of the information for this reason. 
The judgment of Lord Vozens-Hardy. M B. in Stephen* v. Junior 
Army and Xary Store*. |1914|, 2 Ch. 516, cited at length in the fac
tum of Mr. Smellie, is a sufficient authority for holding that tin- 
covenant to commence operations within a year and to work a 
mine or mines within two years (which I take to mean to open a 
mine or mines within two years) is not a continuing covenant but 
a covenant that can only be broken once, and consequently that 
a waiver of the right of forfeiture (which undeniably took place) 
arising from the breach of this covenant was an election by the 
(Town not to avail itself of that right, which election once made, 
of course, is final.

As to the covenant to continue to work any opened mine- 
that obviously only comes into effect upon a mine being opened; 
and the waiver of the forfeiture, or rather the election not to 
exercise the right of forfeiture accruing for non-performance 
of the first two mentioned covenants, necessarily imports, or 
rather necessarily is, an election against exercising that right in 
respect of any breach of any of the covenants expressed in the 
clause. The only suggestion that could be made against this 
view, the suggestion, namely, that a covenant to work continu
ously any mine or mines that might be operated implies a general 
covenant to open mines. That suggestion is negatived in the deci
sion referred to as putting forward an interpretation of the clause
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which is far fetched and unreasonable. I am not satisfied that 
this conclusion as to the consequences of the waiver of forfeiture 
arising from the breach of the first two covenants in clause 12 

a conclusion difficult to escape if we accept the learned Judge’s 
construction—would rest upon quite so satisfactory a foundation 
under the construction put upon that clause by the appellant : 
but I shall not consider this point further, it being unnecessary 
to do so in consequence of the opinion I have formed that tin- 
right of cancellation vested in the Minister bv the provisions of 
the lease has not in fact been effectively exercised.

The clause (17) is in the following terms:
That in ease of default in payment of the sail I rent or royalty for six months 

after the same should have been paid, or in ease of tin- breach or the non-obscr- 
vanee or non-|H*rforiiumee on the part of the lessee of any proviso, condition, 
term, restriction or stipulation therein contained and which ought to lx- obser
ved or performed by the said lessee and which has not been waived by the said 
Minister, the Minister may cancel these presents by written notice to the said 
lessee and. thereupon, the same and everything herein contained shall become 
and lx- absolutely null and void to all intents and ptir|xwes whatsoever, and 
it shall be lawful for His Majesty or his successors or assigns into and u|xm the 
said demised premises (or any part thereof in the name of the whole), to re
enter and tlx- same to have again, rc-|x>ssoss and enjoy as of His or their former 
estate therein anything herein contained to the contrary notwithstanding.

Provided, nevertheless, that in ease of such cancellation and re-entry the 
lessee shall continue to lx- liable to pay and His Majesty, his successors or 
assigns shall have the same remedies for the recovery of any rent or royalty 
then due or accruing due as if these presents had not been cancelled, but 
remained in full force and effect.

The acts upon which the Attorney-Deneral relies as consti
tuting the exercise of the power of cancellation given by this 
clause are set out in paragraph 4 of the information, which is 
as follows:—

That the Minister, by memorandum, under date of September 1st. ltMHf, 
directed the cancellation of the said lease and pursuant to such direction, the 
assistant-secretary of the said Interior Department, on September 13th. HH)*t, 
by letter addressed to said defendant, Paulson, advised said defendant, Paul
son, that he tPaulson), having failed to comply with the provisos of clause 
twelve (12) of said lease, the Department had been obliged to cancel his said 
lease, to which memorandum and letter the plaintiff will on trial hereof, crave 
leave to refer.

The letter there referred to admittedly itt fact never reached 
Paulson, and that it should reach him, was, I think, essential 
to its taking effect as a cancellation. The words 
the Minister may cancel these presents by written notice to the said lessee 
and, thereupon, the same and everything therein contained shall become and 
be absolutely null and void,

CAN.
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im|)ort ft written notice to the lessee as a condition of the valid 
exercise of the forfeiture as, indeed, the mode appointed exclu
sively for exercising it. It required no argument to shew that 
the paper deposited in the post-office, addressed to the lessee hut 
not received by him, cannot he treated as a written notice within 
either the letter or the spirit of this stipulation. The learned trial 
Judge appears to have thought that a letter addressed to the 
lessee's solicitors and admittedly received by them informing 
them that the Minister had by notice to Paulson cancelled the 
lease was either by itself sufficient to satisfy the condition or 
that, as supplementing the letter addressed to Paulson, it com
pleted and perfected the notice thereby initiated.

With great respect, to my mind, this reasoning is not convinc
ing. In the first place there is no allegation in the pleadings that 
the gentlemen who, in their capacity as solicitors, were conducting 
a correspondence with the Department of the Interior on behalf 
of the appellant in relation to this lease, had any authority to 
receive notice under clause 17 as agents for the appellant. It 
hardly requires authority to shew that the fact that they were 
employed in this noil-litigious business did not necessarily in 
itself invest them with such capacity.

In the next place the letter does not profess to be sent on 
behalf of Minister and in exercise of the power reserved to him by 
clause 17 and, indeed, evidently was not so sent. It was, there
fore, neither actually nor constructively a notice of cancellation 
bv the Minister, and it cannot be regarded as constituting any 
essential element of such a notice. Then, if it had been intended 
to rely upon the correspondence which subsequently passed as 
constituting notice within the clause, the information should 
have been framed in such a way as to apprise the appellant that 
such was the ease he would have to meet at the trial. In the 
absence of anything of the kind in the pleadings, the Crown could 
only take such a position if it were clear that all the facts were 
before us so that the appellant could not be prejudiced by the 
frame of the allegations in the pleading. After analyzing the cor
respondence I have no difficulty in reaching the conclusion that 
then1 is no evidence entitling us to say judicially that the condi
tions of the forfeiture elaues were complied with in respect of 
written notice. This conclusion makes it unnecessary to consider 
the other points raised in the argument presenting, what appeared

%
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to me upon superficial examination of them only, rather formid
able difficulties in the way of the Attorney-General’s huccvhs. s. ('.
1 pass no opinion upon them. Paulson

The appeal should be allowed and the information dismissed ...1 1 I he Kino.
with costs.

Dii», J.
Anglin, ,1.: Tin* regulations (June II. MN)2), empower the

. . Anglin. J.
Minister of the Interior to make leases of school lands for coal
mining purposes, and provide that failure of the lessee to com
mence active operations within one year and to work the mine 
within two years shall subject him to forfeiture of his lease. The 
lessee clearly made default. Under the regulations his lease, 
thereupon, became not ipso facto void, but voidable. The lease 
itself provided that upon default under the regulations “the 
Minister may cancel these presents by written notice to the 
lessee." There is nothing in this provision inconsistent with 
the regulations. It was within the* power of the Minister, to 
whom the statute (R.S.C. IKHti, eh. 54, sec. 24), entrusted the 
administration of the school lands, to stipulate as to the manner 
in which the power of cancellation vested in him by the regu
lations should be exercised.

Professedly in tin1 exercise of the power conferred by the 
provision of the lease, a letter from the Department of the Interior, 
dated September 13. 11MW, signed by " L. Pereira, assistant- 
secretary," and addressed to the appellant at Coleman, Alberta, 
informing him that “the Department has In»' n obliged to cancel 
your lease,” was placed in the post-office. It never reached 
Paulson and was subsequently returned to the Department from 
the dead letter office. ( oneurrcntly with the mailing of this letter 
Paulson's solicitors wore notified that their client 
is being advised that his lew** . . . has Ihs-ii car "Hied.

Assuming the sufficiency of a notice that the Department has 
cancelled the lease, if duly given (I think it was clearly insufficient 
because it does not purport to be the act of, or even to have been 
authorized by the Minister himself, and because» it signifies past 
and not present action), the notice so mailed was not given to 
the lessee. That the notice to which he was entitled should 
actually reach him is what the lease1 contemplated. There is 
nothing in it which constituted the post-office his agent to receive 
the notice for him—nothing which dispensed with its actual de
livery to him.
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But it is contended that the stipulation for a written notice 
was waived by the subsequent steps taken on Paulson's behalf 
to secure a re-instntement of the lease. 1 do not find in what was 
done anything amounting to such a waiver. There is no evidence 
of intention on the part of the lessee, with full knowledge of the 
facts on which his rights depended, to forego or abandon those 
rights.

Moreover, the Minister subsequently decided 
to rc-instate the lease in favour of Mr. Paul I'aulson.
His solicitors were so notified by letter of January 28, 1910. This 
step clearly involved a waiver by the Minister (who was compe
tent to waive them) of any grounds of forfeiture existing up to 
that date. It is true that the re-instatement is said to be made 
on condition that Paulson should file certain evidence with the 
Department. No time was specified within which that should 
be done. Whether this condition had been already complied with 
was perhaps doubtful when, on April 14, 1910, not at all for 
failure to comply with it, bu. because tin- Minister had been 
advised by the law officers of the Crown that it was 
not within his authority to revive the lease in Mr. Paulson's favour, 
the appellant's solicitors were informed by letter that the Depart
ment would treat the lease as having been cancelled from Sep
tember 13, 1909.

With respect, I am of opinion that the lease was not terminated 
in the manner in which the Minister was empowered to effect 
cancellation. The conditions of a clause of forfeiture in its favour 
must be observed by the Crown with the same care and precision 
which is exacted from a subject.

Brodeur, J., dissented. Ap/teal allowed.

McLEAN V. MERCHANTS BANK OF CANADA.
.Mtnrta Supreme Court, Appellate Dirixinn, Senti, Stuart. Heck and 

McCarthy, JJ. March 24, 1916.
1. EXECUTION (§1 'll SEIZURE OK EyUlTAIII.K INTEREST IN PEKHONAl.Tt.

Puilcr r. (114 (Alla.), ihe sheriff may seize nml sell any equitable 
interest in any goods anil chattels.

_• Execution (§1 •"<) Property purchased with funds or execution
debtor Money in rank in another's name Trust- Burden 
or proof.

Money standing in a |arson's name in a hank, without any indication 
that it is a trust account, primifacu belongs to that person, and the bur
den of shewing that it is in reality a trust account rests tqsin the party 
making the assertion; unless that burden is met to the satisfaction of the 
trial Court, an execution creditor cannot successfully seize under the 
writ an automobile claimed to have been purchased with the funds of 
the execution debtor standing in the name of another iktsoii.
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:t. New tbiai. (| 11 — 5) Kkrohot Codkt Rbpimimu chohh-kxamination ALTA.
or Ml.MOHAMH'M ( SKI) HV WITNESS TO KKFKLSM MKMOHV “SVH- 
STANTIAI, INJUSTICE." S.( '

Then1 exists a well established right to mww-<‘Xaiiiilie the inemoriui- 
duin ueeti by a witness to refresh Ins memory, the denial of whieh consti \b I.m\ 
tntes a substantial injustice. particularly in view of the inconsistencies #*.
and mistakes of the testimony of the witness the evidence of whom is the Mkkch \ms 
very esse nr»» of the caw, and is ground for a new trial. Hank

pinr/flir v. Slnrnson. I Car. A I*. 5H2, applied !

Appeal from tin* juilgnu nt of Ivph, J., in favour of a claimant s*(dement
in an interplead«»r issue to »lct»*rminc tin* ownership of an auto
mobile. New trial ordered.

I .aid law, lilanchard <V /{and, for ilefeiulant, appidlant.
(!. IV. HlackxUwk, for plaintiff, n*s|MHul«*iit
Stvah . .1.: On OetolH*r Iff, IffI I. the plaintiff bad on deposit smart.j. 

in her own name, with the Vnion Hank of Canada in M»*dicine 
Hat. the sum of Sff.OOO. On or alsmt April 17, Iff 15, tin* plain
tiff's son. one I,»*» man I .1. McLean. »*itln*r on his own account 
or for his mother, purchased from one Drake an automobile for 
the sum of $1.150. The price was paid by a chetpu* on tin* bank 
account of the plaintiff, signed by the plaintiff, and the vendor 
gave lx*oiiard •). Mel>*an a receipt, saying "He»*eive»l from 
Mrs. Clara McL«*an tin* sum of 81,150 in full of account for oik*
11 upon (bile Car." The defendant bank xv«*re »*x»*eution »*r»*»litors 
of Leonard .1. McLean. Under its execution the sh»*rilï seiz«*»l 
the automobile in (piestion while it was in (Misscssion of the 
execution debtor. The mother claim»*»! the automobile as h»*r 
own, tin* sln*riff interpleaded and tin* issue was tri»*»l by Iv»*s, ,1., 
who gave lent for tin* claimant tin* plaintiff in tin* present 
issue.

From this judgment the defendant bank, tin* <*xeeution » n*«li- 
lor ap|H*als...................

The question of the l»*gal projierty in the »*ar is of lit11«* interest 
b»*caus«* under r. t»14 tin* sln-riff may seiz»* and s«*|| any »*<piitable 
interest in any goo»ls and chattels...............

The matter, ther»*fore, <*hi»*fly turn»*»! u|H»n tin* r»*al lM*neticial 
own(*rship of tin* money in tin* bank. There was no suggestion that 
the mother had bought the car and given it to tin* son. If the 
money in tin* bank was really Mrs. Mcl^ean’s, then» is no doubt 
that it must follow that the car wus hers. If, however, it was really 
the son’s money, merely <l<»|>nsit<‘d for protection in the mother’s 
name, then also tlu*re can be no «loubt that the car was the son's.

1
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At tin* trial, therefore, the chid enquiry was u|hui the questions 
where the plaintiff got the money ami how it happened to be 
standing in her name................

It is clear that the evidence of the plaintiff demanded the 
closest scrutiny. The trial .fudge, however, accepted her testi
mony as true. He said:
1 cannot find thaï she ha* any intention of mis-stating the facts, hut rather 
that she is endeavoring to explain something of her own business affairs be
yond her own knowledge, hut which she left to her son to manage.

In view of this opinion of the trial Judge 1 do not think the 
Court would be justified in reversing his finding and giving judg
ment for the defendant.

But tlai asks for a new trial upon a particular
ground to which I have not yet referred.

During the cross-examination of the plaintiff,
(j. Didn't you gel a mortgage in Hedeliffe or didn't Leonard get some mort

gage for exchange of certain lands in Hedeliffe? You told me you had a deal 
up there in which you lent some money? A. 1 did not think this would con- 
«•ern that. Q. What is that you are looking at? A. Hedeliffe projierty, 
house and lot, I marked it down and thought you would ask about it. Q. 
When did you write it down? A. This morning. (J. Have you spoken about 
this matter this morning to lxonard? A. Yes. IJ. lie told you anil you 
wrote it down? A. Yes, my memory is issir and 1 don't remember.

Counsel at this point evidently took the paper which she had 
in her hand but he went on to ask ai>out other matters. loiter 
on he returned to the question of the Hedeliffe deal and the loan 
of some money to her son and repeated his questions when the 
witness said, “If you give me that little piece of paper I might 
explain it.” What counsel did with the piece of paper does not 
clearly appear but a little later while he was still asking 
the Hedeliffe matter, the following occurred:

tj. And then there was a mortgage or something for $2.000? Wasn't there?
The Court: She has not l>een reading from that, she looked at it You 

haven't any writing.
.Ur. Hand (Defendant'* counsel): I am perfi*ctly willing for your Ixirdship 

to see it. The Court: 1 don't want to.
The ivitne**: There are things that I could not remember that I wrote down. 

I marked down some of those things that ! could not rememl>er.
Mr. Hand: I must iisk your Lordship to note my objection over-ruling 

that -at ion.
The Court: If a witness comes in the box and produces something for the 

pur|M>se of refreshing her memory and we fini! out that it is something she is 
using to refresh her memory, counsel has no right to use it

4
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Mr. Hand: Assuming I lint it was written off for lier for the purpose of pre- ALTA, 
nerving her evidence cannot I ask her for t hat. TheCourt: No. I do not t hink so. ^ (,

With great respect ! think the trial Judge took a too narrow 
view of the rights of a cross-examining counsel. The tinan- ,
cial dealings l»etwi*en the plaintiff and her son were of the Mkkchant 

very essence of the ease. She had at her son’s dictation written 
down something alunit them to refresh her memory. It may he s,u* J 
doubtful whether she had a right to look at the paper at all. But 
1 think it is clear that she had done so before counsel took it 
from her. The right to cross-examine upon a document used to 
refresh memory, so far as the items or matters used by the witness 
for that purpose is concerned, is clear. The right to examine on 
the whole document is clear also, although if it goes beyond the 
matters looked at by the witness then these further items become 
evidence against the cross-examiner’s client. But that is his affair.
His right to cross-examine is I think clear. ( Bhipson, 4th ed. p.4<>8).

There was every reason in a ease like this for allowing the 
most complete cross-examination. The could not
hope to succeed except by the strength of his cross-examination 
of the plaintiff. More than that the witness who could have told 
all about the matter, the son Leonard, had been at hand that 
morning and was evidently available. Yet lie was not put in the 
box. Instead of that the plaintiff got him to coach her. repeated 
things merely because he had told her of them, looked at a memo
randum made at his direction to refresh her memory and yet 
cross-examining counsel, who could not cross-examine the son, 
was prevented from cross-examining u|>on the memorandum.
I think that this constituted a substantial injustice to the defend
ant particularly in view of the inconsistencies and mistakes shown 
by the plaintiff in her evidence.

In my opinion, therefore, tin* judgment appealed against 
should be set aside and a new trial ordered.

At first I was inclined to the view that there should be no 
costs of the appeal for the reason that plaintiff's counsel had 
made no objection to cross-examination upon the memorandum.
But lie made no offer to allow it. He took the benefit of the 
Judge’s error. For this reason and because it was principally 
because of the plaintiff’s omission to call the son Leonard, who 
knew all the facts, so that he could be cross-examined, that 
the trial was unsatisfactory I think the respondent should pay 
the costs of the appeal.

8836



HMI Dominion Law Reports. |27 D.L.R.

ALTA. Th'1 rusts of thr first trial should follow the went of the
S. {'. second trial.

M tUw Scott and Beck. JJ., concurred.

Mk»« HANTS
Hank.

McCarthy, J.: Leonard .1. McLean against whom the 
appellants issued execution and seized the automobile in question
is a son of the respondent and the latter at the trial of the issue 
testified that the automobile belonged to her and was taken in 
execution to satisfy her son's debt to the appellant bank.

It was contended by the appellants that the account standing 
in the name of the rt in the Vnion Bank of Canada at
Medicine Hat, Alta., was in fact the account of the son. To 
establish this fact, counsel for the appellants at the trial, cross- 
examined the rescindent as to previous transactions she had with 
her son (the execution debtor), concerning the acquisition and 
disposition of certain real estate in which it was alleged they were 
jointly interested.

In the course of the cross-examination witness produced a 
memorandum to refresh her memory as to certain details of the 
transactions which counsel for the appellants desired to cross- 
examine upon. This right of cross-examination was denied by 
the trial Judge.

From the evidence of what transpired on the cross-examination
I am of the opinion that the cross-examination should have 
been allowed. The law governing the matter, as it is to be gathered 
from decided cases, is I think clear.

Odgers on Evidence (Bill) ed. at p. Hit) states it to be
Hut the conned on tin* other suie is entitled to look at any document by 

which the witness has refreshed his memory and to cross-examine him on it.
and at p. 171 :

The opposite party is entitled to see any memorandum by which a witness 
refreshes his memory, and to cross-examine U|xm it

In the case of Sinclair v. Stcmrwn, 1 Car. A: IV .">82. Best,

If you put a pa|ier into the hand of a witness in order to refresh his mem
ory, the other side have a right to see it: if you merely give it to prove a 
handwriting they have no such right.

See also Phipxon on Evidence, 5th ed. 4<iK.

From the evidence it is apparent that the memorandum was 
placed in the witness’s hand to refresh her memory and " ction
and the right to cross-examine thereon was refused. I think, 
therefore, there should be a new trial. Appeal allowed.

3
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ONTARIO POWER CO. OF NIAGARA FALLS v. TOWNSHIP OF IMP.
STAMFORD. ------

Judicial Coin in ) tin of the I‘nr y Council. The Lord Chancellor. Viscount Hal- * ' 
done, and Lord Sumner. February 2, 19Hi.

1. Taxes i§ 1 F 2—*1 ) Manufacturing companies*—Illegal by-law
CREAT1NU EXEMPTION V ALIDATED BY STATUTE — I NTEHPIIET.ATION —
SCHOOL RATES.

A KtHtulp |iuss<h1 for tin* purpose of vtCdating an illegal municipal by
law enacted contrary to the provisions oi sec. iititi of the Nluniciiial Act 
(Ont.) iss7. exempting a manufacturing company from any kind of 
assessments beyond a fixed rate, merely confirms the by-law subject 
to the interpretation provided by sec. 4 of the Public Schools Act (Ont.)
1X92, existent at the time of the passage of the hv-law. that "no muni
cipal by-law exempting ratable proix-rty from taxation shall be con
strued to exempt such property from school rati-s of any kind whatsoever."

|I'ringli v. City of Stratford. 20 O.L.R. 240. followed; T/>. of Stamford 
v. Ontario Pouter Co.. X O.W'.N. 241, 7 O.W.X. 040. affirmed.]

Appeal from the judgment of the Supreme Court of Ontario Statement 
(Appellate Division), 8 O.W.X. 241, 7 O.W.X*. 040. Affirmed.

The judgment of the Board was delivered by the
Lord Chancellor:—In this ease the Ontario Power Co. of gto chancellor 

Niagara Falls claims that its property within the municipal cor
poration of the township of Stamford should be assessed for the 
purpose of all rates at the sum, fixed and unalterable until 1924, 
of 8100,000.

This claim depends entirely upon the meaning of a statute 
of the legislative assembly of the Province of Ontario, passed on 
May 25, 1905. But though the construction of this statute is 
the sole subject for their lordships’ consideration it is desirable 
to go back a short distance in history before stating and examin
ing the words of the Act.

It was stated to their lordships in argument that since the 
year 1879 the municipal council of the township of Stamford has 
lieen the sole body to possess the right to levy and collect taxes 
within the district. The school authority, although it fixes the 
sum required to be raised for school purposes, has no |M>wcr 
either to levy or collect. It also appears that the municipal 
authorities of the township, from the year 1879 onwards, in order 
to develop and realise the resources and jiossibilitics of the dis
trict, granted to industrial undertakings a preferential treatment 
with regard to their taxes. This practice was régulât «si by the 
Municipal Act of 1887, and was even further controlled in 1892 
by two statutes passed in that year. The first of these later 
Acts was called the Consolidated Municipal Act, and it contains 
in sec. 300 the following provisions :—

11-27 D.I..R.
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IMP.

i"c.
Ontario 

Power Co.

Township

Stamford.

Lord Chancellor

Every municipal council shull by a two-thints vole of (he members 
thereof have the |x>wer of exempting any manufacturing establishment or 
any waterworks or water company, in whole* or in part, from taxation, except 
as to school taxes, for any period not longer than ten years, and to renew this 
exemption for a further period not exceeding ten years.
The other was the Publie Schools Act of 1892, sec. 4 of which was 
in the following terms:—

No municipal bydaw hereafter passed for exempting any portion of the 
ratable property of a municipality from taxation in whole or in part shall 
lie held or construed to exempt such property from school rates of any kind 
whatsoever.
The former of these Acts was extended and re-enacted by the 
Consolidated Municipal Act of 1904; and this again provided 
that, in order to render a by-law of the municipality for granting 
a bonus in aid of any manufacturing industry a valid by-law, tin* 
assent of two-thirds of all the ratepayers who were entitled to 
vote should be obtained; this provision being subject to certain 
qualifications, which are not necessary for the purpose of this 
cam*. In the same Act, the word “bonus" is defined as a total 
or partial exemption from municipal taxation, or the fixing of the 
assessment of any property for a term of years; and tin* general 
provisions of the statute contained this further condition—that 
nothing in the Act should authorise any exemption for a longer 
period than ten years, nor any exemption, either partial or total, 
from taxation for school purposes. The provisions of the Public 
Schools Act, 1892, were also re-enacted from time to time, the 
last of such statutes being passed in 1914.

In 1900 the appellant company obtained a license from the 
Park Commissioners of the Queen Victoria Niagara Falls Park 
to construct and operate within the area under their control 
certain works necessary to enable the falls of the Niagara River 
to lx* utilised for the conversion of its energy into electrical or 
hydraulic power. It is not plain at what time the work under 
this license was begun, but it was at least as early as 1902. In 
1904 the company was contemplating the expenditure of con
siderable sums in the municipality of Stamford for the construc
tion and equipment of the plant necessary for its undertaking. 
The establishment of such work within the municipality was, no 
doubt, a matter that would prove of considerable advantage to 
the locality; and the appellant company appears to have urged 
this before the municipality as a reason why it should receive 
consideration with regard to the assessable value of its property.
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Whether before the passing of the by-law any definite binding 
agreement was ever come to between the parties is not established 
by the evidence before their Lordships, nor is it necessary for the 
determination of the present dispute. So far as the documents 
shew what transpired, it would ap|x*ar that the company formu
lated a request for considerate treatment, and that this request 
was granted by the municipal authority, who promised that all 
the real estate, property, franchise, and effects of the appellants, 
within their municipality, should be permanently fixed, for the 
purjxtses of assessing the taxation, at the sum of $100,000; ac
cordingly. the municipality passed a by-law, which is known as 
by-law No. 11, and is stated to be a by-law relating to the assess
ment and taxation of the property of the appellant company. 
The by-law recited that it was expedient to grant the request of 
the company and enacted that the assessment should lx* fixed at 
$100,000 apportioned as therein provided, that the- assessment 
should last at this figure for every year between 1904-24, 
and that the said company and its pro|>erty in the municipality shall not he 
liable for any assessment or taxation of any nature or kind whatsoever beyond 
the amount to be ascertained in each such year by the application of the yearlx 
rate levied by the municipal council in each such year to the said fixed assess
ment of $100,(MX), apportioned its aforesaid.
And it also enacted
that this by-law shall come into full force and effect immediately after the 
municipality shall be authorised by sufficient legislative or other authority 
to pass the same.
This by-law ap|X‘ars to have been treated as a formal enacting 
provision of the municipality, was read a first, second and third 
time, and was finally passed on October 10, 1904.

It is plain from consideration of the terms of the Consolidated 
Municipal Act of 1902, to which reference has been nr,de, that 
this by-law was outside the power of the municipality. They 
could not have passed any by-law granting a relief--partial or 
total—in respect of taxation, or fixed an arbitrary basis of assess
ment without a majority of two-thirds of the voters; and even 
with that majority they could not extend the period during which 
assessment should be fixed !>eyond the period of ten years; while 
finally, not only were they unable to grant exemption from the 
school rate, but the Public Schools Act. 1892. which was then in 
force, provided that any by-law that dealt with the question of 
exemption should be construed and held not to have excluded 
the school rate.
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If, therefore, this by-law had lieen within the competence of 
P. C. the municipal authority, notwithstanding the general words 

Ontario which it contained, it would have been held and construed as 
Power Co. meaning that from those general words exemption from liability 
Township to the school rate should be excluded.
Stamford. In the following year, on May 25, 1905, the statute was passed 
.or<ichanofiif.r "hich has given rise to these proceedings. It is entitled An Act 

to Confirm By-law Number 11 of the Corporation of the Town
ship of Stamford. This Act after reciting the petition of the 
appellant company representing that by-law No. 11 of the muni
cipal council should be confirmed and made legal and binding, 
in accordance with the intention and meaning thereof, contains 
in sec. 1 the following passage:—

By-law No. 11 of the municipal corporation of the Township of Stam
ford, set forth as schedule “ A” to this Act, is legalised, confirmed, and declared 
to be legal, valid, and binding, notwithstanding anything in any Act contained 
to the contrary.
By-law No. II is then scheduled to the Act.

Now, it is important to observe that the Act does not purport 
to confirm any agreement whatever between the parties; it pur
ports only to legalise and make binding the by-law which was 
not legal and could not be made binding without statute, for the 
reasons that have been already set out.

The question on which this case depends is whether this statute 
confirms this by-law as a by-law subject to the interpretation to 
which such a by-law would be subject by virtue of the statute 
relating to public schools, or whether it confirmed it so as to enable 
its words to be read according to their general meaning and not in 
accordance with their statutory significance.

In their Lordships’ opinion, the former is the true view of the 
case. The by-law did not attempt in express language to include 
the school rate among the rates for which exemption was granted 
It did, indeed, use wide and sweeping terms to describe the exemp
tion; but had any question arisen upon the construction of that 
by-law between its passage and the passage of the Act of Par
liament by which it was confirmed, it would have been necessary 
to construe it so as to limit the general words to rates, other than 
the rate received for school purposes, and the school authority 
would have been entitled to rely on this as the true construction.

Their Ixjrdships cannot think that the statute has altered
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this construction. It has enabled the by-law to l>e passed, it 
has confirmed the by-law and made it legal, but it still remains 
what it always purported to be—a by-law of the municipal 
authority carrying within it the meaning which the statute of 
1892 had assigned.

It was strongly urged on behalf of the appellants that tin- 
words used in the Act meant the same as though a school rate 
had been expressly mentioned, and that, had the school rate been 
expressly mentioned, confirmation by the legislature would 
necessarily have confirmed, as the legislature had full power to 
do, a deviation from the ordinary statutory obligation. Their 
Lordships are not satisfied that this would have been the inevitable 
result, but assuming that it were, it does not follow that the same 
result ensues when other and general language has been used. It 
should be remembered that the Act in question was promoted by 
the appellant company. It lay in their hands to make plain 
that which they desired. It does not at all follow that if the by
law had contained express words relating to the school rate that 
it would have been accepted by the legislature. Their Act must 
be assumed to confirm the by-law as it was drawn and with the 
meaning with which it was endowed; and speculation as to what 
might have happened had other words lieen used is unprofitable 
in an attempt to construe the actual language in which the Act 
was framed.

Their Lordship» find that this view is in accordance with that 
expressed in the ease of lJringle v. City of Stratford, 20 O.L.R. 
240, and, indeed, that case is far stronger than the present, for an 
actual agreement to grant exemption for a consideration subse
quently executed was in that case confirmed by the special statute, 
and this fact appears to have greatly influenced Meredith, J.A., 
who delivered a dissenting judgment.

For these reasons their Lordships will humbly advise His 
Majesty that this appeal be dismissed with costs.

Appeal dinminned.

MELLIS v. BLAIR.
Itrdmh Columbia Court of Appeal, Macdonald, C.J.A., and Inina, Martin, 

Calliher and \fcPhillipn, JJ.A.. March 7. 1916.
1. Bill» and notbs (j I ('—241—Consideration Svbstitvtim; current 

LIEN NOTE.
There is no consideration supporting tin- making of a lien note in place

of another note which is still current for tin- same indebtedness.
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B. C. 2. Bills and notes (§ I 1) 1—30)—Lien note—Days or grace.

C. A.
A lien note is not a negotiable instrument and does not carry days of

Mellis
t.

Blair.

3. Sale (§111 B— 66)—Lien note—Power to retake or sell—Mortgage
—Conversion.

A lien note which entitles the holder, in case of default in payment 
of the debt, to take and hold possession of the chattel until the note is paid, 
or to sell it by private or public sale and apply the proceeds in payment 
of the note, does not give the holder a right to convert the chattel to his 
own use, or to mortgage it to another, without being answerable for the 
conversion.

4. Damages (§111 J—203)—Measure or—Conversion—Set-off for
UNPAID PURCHASE PRICE.

The measure of damages in an action for conversion is the value of the 
thing converted and any R|»ecial damages which the plaintiff can prove; 
in such assessment the unpaid purchase money due the defendant on the 
article converted cannot be considered, but the same may be claimed by 
wav of counterclaim or set-off.

[I’agr v. Kduljii, L.K 1 P C. 127; Cillard v. Briffas. 8 M A W f,75; 
l ictoria Saanich Co. v. Wood Motor Co., 23 D.L.R. 70, referred to.]

Statement Appeal by the defendant from the judgment of Gregory, J.’ 
which is varied.

M«ir<lon*l«l,
CJ A.

S. S. Taylor, K.C., for appellant.
6’. Hoy Long, for respondent.
Macdonald, C.J.A.:—The first question is that of considera

tion for the making of the lien note of July 10, 1914. The indebted
ness of the plaintiff to the defendant at that time was evidenced 
by the promissory note dated June 23, 1914, payable in 30 days 
at 8% interest. This note, adding the days of grace, would be 
due on July 26, but at the top of the note are the words 
“due July 27.”

The plaintiff's evidence is to the effect that the defendant 
came to him on the said July 10, and asked him to make a new 
note to replace the said note of June 23, which va< then current. 
He says defendant's plea was that he wanted to use it at his 
bankers. Plaintiff says he was willing to oblige him, and in con
sequence a new note in the common form and a lien note, both 
fiayable on the apparent due date of the old note—July 27—were 
signed by him on the understanding aforesaid. Defendant on 
the contrary says that he asked the plaintiff for the lien note in 
order to got security for the debt, and that is the reason why the 
current note of June 23 was replaced by the new promissory note 
and lien note, which were for the amount of the old one with 
interest up to July 27. Accepting either the plaintiff’s or the 
defendant's story, there was in my opinion no consideration for 
the making of the lien note. A feeble attempt was made by ap-
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pellant's counsel to found the consideration on the apparent 
mistake in the due date of the old note and the 3 days' grace which 
would be allowed plaintiff in respect of the new note. 1 attach no 
weight to this argument: neither party dreamed of founding the 
new notes on such a consideration. Moreover, a lien note is not 
a negotiable instrument and would not carry days of grace. 
Defendant's object was to get security, but he gave no considera
tion at all for the instrument which he took for that purpose.

Moreover, even if the lien note lx* held to be made upon a 
valuable consideration, and assuming that as between the parties 
it could operate as an agreement authorising tlx* taking of the 
truck, although in fact not within the statute at all, the defendant 
did not pursue its terms. The defendant’s right was, in case of 
default in payment of the debt, to
take ami hold possession of mich chattel until such note, or any renewal or 
renewals thereof are paid, or to sell the said chattel by private or public sale, 
and apply the net proceeds in payment of any such note or notes ami interest.

Immediately after taking possession of the truck, the defendant 
converted it to his own use. He not only converted it by user for 
several months, but he mortgage! it to another, which mortgage 
had not been discharged at the date of the trial. He took the 
truck, but neither held it as a pledge, as lx* was entitled to. assum
ing for the moment the validity of tlx* instrument, nor did he 
sell it and apply the proceeds as provided in tlx* instrument. It 
was, to my mind, a clear east* of conversion.

There was also an attempt made to shew that tlx* plaintiff 
had consented to the taking of the truck by tlx* defendant. I 
think the evidence fails to establish such consent.

The only remaining question is that of the damages. The 
action as framed is one for trover and conversion and for nothing 
else. The judgment appeal<*d from decrees tlx* return by the 
defendant to the plaintiff of the sums paid on tlx* purchase price 
of the truck as if there hail been a rescission of the contract. 
When counsel sought to cross-examine tlx* plaintiff on his claim 
for damagi*s tlx* Judge stopped him and said:—

You tin* dealing now with the damages that the plaintiff suffered by reason 
of the ear being taken?

Mr. Arnold (defendant's counsel): Ye*.
The Court: Perhaps that hail better lx* reserved for a reference?
Mr. Long (plaintiff's counsel): Yea, l am agreed.

The const*quencc is that the proofs of damage were not gone into

B. C.
C. A.

Miiniould,
CJ A



168 Dominion Law Reports. |27 D.L.R.

B. C.
C. A.

M Ki.ua 

Blair.

Macdonald.
OJA.

McPhilUpa, J A. 

Irving, J.A.

Gallthcr, J.A.

ALTA.
8.C.

ami hunev in my opinion there* must he a new trial for the purpose 
of assessing them.

The measure of damages in an action of this kind is the value 
of the thing converted and any special damage which the plaintiff 
can prove. In such assessment the unpaid purchase money could 
not he considered, hut the defendant could, under the Supreme 
Court Act and Rules, claim the same hy way of counterclaim or 
set-off : Page v. Eduljee (1866), L.R. 1 P.C. 127 ; Gillard v. Brittan, 
8 M. & W. 575; and as to set-off or counterclaim. Victoria Saanich 
Co. v. Wood Motor Co., 23 D.L.R. 79. The defendant has done 
neither, hut I would give him leave to amend in this respect as 
he may he advised.

McPhillips, J.A., concurred.
Irving, J.A.:- I would allow this appeal, without interfering 

with the determination of the Judge that there had been a con
version ; the new trial to he confined to the question of damages.

Martin, J.A.:—While I agree with the Judge's findings of 
fact, yet there should he, in my opinion, a new trial on the ground 
that the damages were assessed on a wrong basis, e.g., the actual 
value of the car at the time of its wrongful taking cannot he as
certained by awarding the plaintiff the amount he had paid on 
account of it, irrespective of depreciation. The costs of the first 
trial to abide the result of the second.

Galliher, J.A.: I concur in the reasons for judgment of the 
Chief Justice. Appeal allowed.

JAMIESON v. CITY OF EDMONTON.
Alberta Supreme Court. Appellate Division. Ilarrey, C.J.. Scott, Stuart and 

Heck, JJ. February 19, 1919.
1. Highways i§ IV A 0—155)—Injuries cached by defect in kidewalk- 

Faii.vre to enforce municipal by-law—Liability of munici-

A municipal corporation cannot he held liable for negligence in not 
repairing a defect in a sidewalk with sufficient promptness, which has 
been caused by the passing of a heavy coal wagon a few hours prior to 
the oceurr nee of an accident and which has not come to the knowledge 
of the corporation: and since the latter can only be liable for breach of 
a corporate duty, the making and enforcing ordinances regulating the 
use of streets brings into exercise governmental and not corjtorate t towers, 
and in the absence of a statute providing otherwise, a mere failure to 
enforce a municipal by-law. requiring abutting owners to keep a sidewalk 
used as a crossing in a proper state of repair, will not render the munici
pality liable for injuries to a pedestrian in consequence of a defect occa
sioned by its unsuitable condition for the purposes for which it was used.

[Clark v. City of Calgary, 6 Terr. L.R. 309; Yanvourer v. McPhalen, 
45 Can. S.C.R. 194: Chain in v. H <tmim<ter, [1901] 2 Ch. 329, referred 
to; Text in 28 Cyc. 135G. adopted.)
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Appeal from the judgment of McCarthy, J., in favour of the ALTA, 
plaintiff in an action against a municipality for damages sustained s. r. 
on a public highway. Reversed. Jamieson

A. G. MacKay, K.(\, for plaintiff. _ • ■
./. C. F. Bourn, for defendant. Edmonton.
Harvey, C.J.: I am of opinion that no liability is shewn Hurvey.c.j. 

against the defendants. It seems clear that they cannot lie liable 
for negligence in failing to repair the sidewalk because the break 
only occurred a comparatively few hours before the accident to 
the plaintiff and as yet had not come to the knowledge of the 
defendants.

The neglect therefore of the city, if any, was in permitting the 
walk to be used in an impro|>er way by being driven over or in 
not strengthening it to make it suitable for such use, but both 
of these are cases of mere non-feasance which in the absence of 
statute would not make the corporation liable for damages, at 
least on the facts of this case. See Clark v. City of ('algory. 0 
Terr. L.R. 309, and City of Vancouver v. McPhalen, 45 Can. S.C.R.
194. and cases there cited.

No statutory provision either expressly or impliedly imposing 
such liability appears to exist since it is in no sense, in my opinion, 
a question of repair.

I would therefore allow the appeal with costs and dismiss the 
action with costs.

Scott, J., concurred with Beck, J. Scott. j
Beck, .1.:—This is an appeal from the judgment of Mc( 'arthy, Beck, j 

.)., at the trial without a jury holding that the plaintiff wiis en
titled to recover and assessing the damages at 8700.

The plaintiff's claim is one for negligence of the city in leaving 
a portion of a sidewalk in such a state of construction that it 
became broken, and then in leaving it in that state of non-repair 
with the result that the plaintiff walking upon it stepped into the 
hole caused by the break and in consequence of which he broke 
his leg.

The plaintiff lived in a house on the south side of 87th Ave.,
Edmonton (running east and west) between 4th and 5th Sts.,
(running north and south). The sidewalk was on the south side 
of the avenue. The block is sub-divided so as to make lots front
ing on 87th Ave., and these lots ran a distance of probably 150 ft.
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-the exact distance is not material—to a lane in the rear which 
runs across the block from 4th to 5th St. What appears to be 
two lots on the north-west corner of the block, i.e., the corner 
formed by 4th St., and 87th Ave., were built upon so that the 
frontage was upon 4th St. and a space was left at the rear of these 
buildings which permitted of access to the yards behind the build
ings by entering the surveyed lane across the block at 4th St., 
and then turning northerly on the space In-hind the yards to these 
houses. This space for convenience I call the accommodation 
lane. As a matter of fact, ]>eoplc so entering instead of turning 
around and going out by the way they came sometimes continued 
north getting out on 87th Ave., by crossing the sidewalk on the 
south side of 87th Ave. People also, sometimes, took the reverse 
route and in order to get to the rear of the buildings facing on 
4th St. drove over the sidewalk from 87th St. The portion of 
the sidewalk driven over by these people was not constructed for 
a crossing but as an ordinary sidewalk with tin1 planks running 
crosswise and with no sloping approach at either side. It was by 
reason of stepping into a break made as was shewn by a 3^2 ton 
load of coal passing over this portion of the sidewalk that the 
plaintiff was injured. The accident occurred on Novemlier 4, 
11114, at about 7.30 p.m. while the plaintiff was walking along the 
sidewalk going west from his home towards 4th St. He had 
noticed the break in the sidewalk the same evening alnmt six 
o’clock when coming home but had forgotten about it. At the 
time of the accident it was dark, the plaintiff had stopped to light 
his pipe and almost instantly on starting to walk forward stepped 
into the hole in the sidewalk. The sidewalk had been built over 
(i years In-fore the accident and before the houses facing on 4th 
St. had ln-en built. The plaintiff had lx*en residing in the house 
on 87th Ave. for about a year In-fore the accident. In the grading 
of 87th Ave. apparently some considerable time In-fore the accident 
some dirt had In-en left in an unlevelled condition and one Armi- 
tage, who then lived in a house between the plaintiff's house and 
the portion of the sidewalk in question and the west side of whose 
house lay parallel to the accomodation lane, had some months 
In-fore the accident levelled this dirt and in doing so had graded it 
up to the outside of the sidewalk and the sidewalk shewed the 
marks of the wagons passing over it. This had apparently gone 
on for about a year prior to the accident to tin- knowledge of the
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plaintiff. The breaks in the sidewalk into which the plaintiff 
stepped wen in faet made, as I have said, by a teamster drawing 
a very heavy load of coal over the sidewalk for delivery to Armi- 
tage’s house. Two planks were broken by tin1 wheels on one side 
of the wagon and one by those1 on the other. This occurred— 
and Armitage saw them—about 4 p.m. of the day before the 
accident and these breaks were* as 1 have said noticed by the 
plaintiff alxxit 6 p.m. of the same day. Evidence was given by 
Armitage1 to the1 effect that an inspector, had he inspected the 
sielewalk during some months preceding the accident, would have 
seen that teams occasionally crosseel the1 sidewalk to and from the 
accommodation lane, by observing during or after rain that mud 
had been carried on to the sidewalk and by wheel marks on the 
sidewalk and on either side, and, by a closer observation, the 
chipping of the e‘elge‘s of the sielewalk.

Wynne, a policeman, was called as a witness. The- locus in 
quo was on his beat. He lived just across the roael from it. He 
said it was part of the* duty *f policemen to report broken and 
defective sidewalks to the city engineer. He was on duty on the 
elay of the accident till 0 p.m. He said in effect that it was 
evident all summer that teams had crossed the sidewalk going to 
and from the accommodation lane and that the earth on the street 
side gave the appearance of its having been graded so as to make 
an approach to the sidewalk for the purpose of crossing.

One McDonald was a foreman under Mr. Alton, who had charge 
of streets and sidewalks on the south side of the river. McDonald 
was foreman for a certain district on each side of Main St. A 
man named O’Brien was foreman under him for a district east of 
Main St. in which the locus in quo lay. McDonald had been over 
the sidewalk many times during the summer. He said he had 
noticed the chipping of the ends of the planks in the sidewalk at 
the place in question and that the chipping would indicate that 
wagons were being driven over the sidewalk. O’Brien had been 
over the sidewalk two or three days before the accident. It 
appeared to be in good repair. McDonald and O’Brien made it 
clear that men had repaired this sidewalk at or about the place in 
question some days before the accident.

It appears then that the breaking of the sidewalk occurred 
alxiut 4 p.m. and the acculent about 7.30 p.m. of the next «lay.

ALTA.

s. c.
Jamieson

Edmonton.

Beck. J.
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There is no evidence that the city had notice of tin- breaking of 
the sidewalk before the accident. It can hardly therefore be 
contended that the city is liable for the negligence by reason of it 
not repairing the injury to the sidewalk with sufficient promptness.

It is contended however that the city is liable because the 
city officials had notice that the sidewalk at the place in question 
was being constantly used as a crossing and that they must be 
taken to have known that the sidewalk as constructed was not 
strong enough for that purpose and was therefore likely to break, 
and having broken the city is liable for the consequences. It is 
on this ground that the trial Judge rested his decision. He says:—

It is my opinion there was a duty upon the city -to have put and kept 
the crossing in a proper state of repair or to have required the private owners 
of the property adjoining who used the crossing to put the same in a proper 
state of repair. The by-laws of the city provide for the city requiring such 
private owners to do this and the city’s not doing so seems to me to be evi
dence of negligence.

The only provisions of the by-law of the city bearing upon the 
question which has been put in evidence are in the following:—

By-law No. 418, sec. 8, which says:- -
Every owner or occupier of any house, building or lot within the city 

who shall require to drive any horse or other animal or any wagon, carriage, 
cart, sled, or other vehicle across any paved or planked sidewalk or boulevard 
for the purpose of entering his house, building or lot, shall, before so doing, 
construct across the drain, gutter or water course opjiosite the place where 
he shall desire to enter his premises, a good and sufficient bridge of planks so 
constructed as not to obstruct such drain, gutter or water course and shall 
also place planks or timber over the sidewalk or pavement or boulevard to be 
crossed sufficient to prevent the sidewalk or pavement or boulevard from 
being injured in crossing it or entering such house, building or lot.

Sec. 9:—
No person shall ride, drive, lead or back any horse, carriage, cart, wagon, 

sleigh, sled or other vehicle over or along any sidewalk or boulevard in any 
public street or other public place within the city, provided always that it 
shall he lawful for any person to cross the pavement or sidewalk or boulevard 
to go into any yard or lot adjoining the same where a proper bridge has been 
constructed and the pavement or sidewalk or boulevard timbered as pre
scribed in the last preceding section.

This does not seem to support the trial Judge’s statement that 
the city can, by virtue of its by-laws, require an owner to put or 
keep a sidewalk abutting on his property in repair. It merely 
prohibits him or anyone else from crossing the sidewalk without 
taking any steps to avoid injuring it.

No doubt an owner has the right of ingress or egress from his 
property (See per Buckley, J., in Chaplin v. Westminster, [1901]
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2 Vh. 329, at 334) and at the time a sidewalk is being constructed 
can insist within reasonable limits that provision he made at his 
expense for such ingress or egress at certain places and that the 
sidewalk 1m* suitably constructed to provide therefor, if the side
walk has already been made, he may exercise his right of ingress 
or egress at am reasonable place, but it seems to me that in doing 
so he must act reasonably, having regard to the condition in 
which at the time he finds the sidewalk, Ixnilevard, curb, anil so 
forth, and that the burden of making a proper passage between the 
Ixnindary of his property and the ])ortion of the street allotted 
vehicular travel is u]>on him. 1 know of no general law nor of 
any provision of the Edmonton (’barter or of a by-law of the city 
by virtue of which he can cast this burden on the city even though 
the cost may ultimately be thrown upon him by way of a special 
assessment against his property.

It seems to me, therefore, that the most that might be ex
pected of the city with regard to such a case as the present is 
that they should have prosecuted under the provision of the 
by-law which 1 have quoted, any person driving over the 
sidewalk without taking the required precautions against in
juring it which was done after the accident in the ease of the 
teamster who actually broke the sidewalk—or to have to put 
up a barrier to prevent, or a notice to warn, people against cross
ing at that point.

In 28 Cyc., p. 1350, it is said:
The manner in which a highway of a city is used is a different thing from 

its quality and condition as a street. The construction and maintenance of 
the street in a safe condition for travel is a corporate duty and for a breach 
of such duty an action will lie, hut making and enforcing ordinances, regu
lating use of streets brings into exercise governmental and not corporate 
powers and the authorities are well agreed that for a failure to exercise1 legis
lative, judicial or executive powers of government, there is no liability . . .

Notwithstanding the municipality may not be liable for a mere failure 
to enact an ordinance or to enforce one which is enacted, it has been held that 
its duty to preserve its streets and highways in a reasonably safe condition 
is independent of such questions, and if it permits such acts either by failure 
to enact ordinances or by failure to enforce those in existence as are a public 
nuisaru*, it will be liable for any injury arising therefrom.

And see Dillon on Municipal Corporations, 5th eel., vol. 4, see. 
1627.

Emphasizing the important distinction made by the second 
paragraph of this quotation. I adopt it as a correct statement 
of the law in this jurisdiction. It appears to afford an

ALTA.

8. C.

Jamieson

Edmonton

Heck. J.
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answer to the plaintiff's contention that negligence has been 
established against the city, for only on the ground of negligence 
is the plaintiff entitled to succeed.

For the reasons indicated I would allow the appeal with 
costs and direct that judgment be entered dismissing the action 
with costs.

Stuart, J., dissented. Appeal allowed.

FITZSIMONS v. STOLLER.
Manitoba Court of Ap/wal, Howell, C.J.M.. Uirhardx, Perilue, Cameron, and 

llaygart, JJ.A. April II. 191(1.

1. Partnership (| VI—25)—Dissolution—Dismissal of partners—
"Just and reasonable cause."

Intoxication forms a “just ami reasonable pause" for the dismissal of a 
partner and the dissolution of the partnership within the meaning of such 
phrase in the articles of co-partnership, and may be set up in justification 
to an action for wrongful dismissal.

2. Appeal ($ VII E— 323)—Reviewing c redibility of deposition bvi-

Though an appellate Court will not ordinarily interfere with the cred
ence given by the trial Judge to the testimony of witnesses whose* de
meanor hi- could observe.I hat does not apply to evidence taken on commis
sion which the appellate Court has the same opportunity of judging as the 
trial Judge.

[See also Chalmers V. Machray, 26 D.L.R. 529.|

Appeal from the judgment of Curran, J., in favour of plaintiff 
in an action for wrongful termination of partnership. Reversed. 

./. //. Leech, K.C., and F. ./. Sutton, for appellant, defendant. 
//. W. Whitla, K.C., and I). A. McCormick, for respondent, 

plaintiff.
Howell, C.J.M., concurred with Richards, J.A.
Richards, J.A.:—I agree with the trial Judge that the de

fendant, before leaving Winnipeg on October 24, 1914, intended, 
on his arrival at Strassburg, to dismiss the plaintiff from the 
management of the hotel and dissolve the partnership. The fact 
that he had the notice of dissolution prepared in Winnipeg before 
then proves no more than that he thought he might wish to so 
act. But his engaging a new manager for the hotel, several days 
before he went up, is, I think, definite proof of such intention.

Further, I cannot say that the defendant was justified in his 
action in such dismissal and dissolution by anything that had 
come to his knowledge when he caused the notice of dissolution 
to be given to the plaintiff on the 24th. If nothing further had 
occurred than what he then knew, I should not like to disturb 
the findings of the trial Judge.
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But, though the defendant may have been actuated by 
improper motives and have acted without, so far as he then C.A. 
knew, sufficient justification, it seems to me self evident that if Kitxsimons 

the facts, though then unknown to him. would have justified his _ '
. . .... BTOLLEB.

action, he can now avail himself of them and resist the plaintiff's ----
Rirhanlâ. J A

claim.
Several witnesses at the trial swore to habits of intoxication 

on the plaintiff's part which, if true, rendered him quite unfit 
to manage the hotel. The trial Judge heard their evidence and 
saw their demeanour, and apparently did not sufficiently credit 
their testimony to find in it good reason for the dismissal. If 
that had been all that was before the Court it might Is* improper 
to interfere with the findings, as we have not had the same oppor
tunity that the Judge had to estimate the weight to he given to 
their evidence.

But there was a large amount of evidence taken on com
mission, as to which this Court has the same opportunity of judg
ing that the trial Judge- had, he not having lieen present when it 
was taken.

In examining that evidence I find that twelve, or thirteen, 
men, of different occupations, swore that the plaintiff was intoxi
cated in the hotel at different times during his management.
The plaintiff swore that their evidence was false. But nothing 
further was shown to discredit them.

No matter with what appearance of truthfulness the plaintiff 
so testified, I cannot accept his denial as disproving such a weight 
of testimony to the contrary. I am sorry to take such a view, 
but I think we should hold that the plaintiff is proved to have 
heen guilty, during his management, of such habits as unfitted 
him for his duties.

Par. 23 of tin- agreement of partnership says:
V|x>n the hap|>ening of any of the causes or things mentioned in par. 15, 

or for any other juxt rauxe, the said partnership may be determined at any time 
within the said period of one year by the party of the first part, u|>on his serv
ing the party of the second part with three days" previous notice in writing of 
his intention to determine the said partnership.

In that agreement the plaintiff is called “the party of the 
second part" and the defendant “tin- party of the first part.”

Without going into the provisions of par. 15, it seems to me 
that there was, within the meaning of par. 23, “just cause" for
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the defendant’s action, though In* may not at th<* time have 
lieen aware of it.

With deference, I think the plaintiff's action fails and that 
the defendant, on his counterclaim, should recover from the 
plaintiff $259—the sum by which the amounts drawn by him from 
the business exceed his share of the profits.

I would allow the up|>cul with costs, set aside the judgment 
entered in the Court of King's Bench and enter judgment there 
dismissing the plaintiff's action with costs.

Perdue, J.A.:—Under par. 15 of the articles of partnership 
the defendant has the right to determine the partnership, if for 
any “reasonable cause the party of the first part (the defendant), 
should think such business was not l>eing conducted to the liest 
interest and advantage of the partnership." The conditions 
which, under this provision, would furnish a justification for the 
defendant’s action in terminating the partnership are, a belief on 
the part of the defendant that the business was not 1 icing conducted 
to the liest interests of the partnership and that there was some
thing which to the defendant's mind justified that belief. Without 
interfering with the trial Judge's conclusion in regard to the actual 
facts as they were presented in the evidence, I think that par. 15 
conferred on the defendant the right to terminate the partnership 
if, from what he heard and lielicved, he thought that the business 
was not I icing conducted in its best interests, even though another 
person might upon an investigation of all the facts come to a 
different conclusion. I think that the defendant did believe from 
what he saw and heard that the business was suffering and being 
endangered under the plaintiff's management ami that for this 
reason he dissolved the partnership.

I would allow the appeal.
Haooart, J.A.:—The trial Judge in his reasons for judgment 

sets forth all the facts necessary for the consideration of the 
questions in this appeal, and he seems to have carefully weighed 
the conflicting testimony as to the plaintiff’s management of 
the hotel.

It was urged by the defendant’s counsel with great force that 
the trial Judge should mit have found that the defendant was not 
justified in serving the notice determining the partnership but 
should have found that the business was not I icing conducted in
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tin* best interests of, and to the advantage of, the partnership. 
It was also urged that the evidence directed against the plain
tiff's management of this business was taken under commission 
and that we in this Court were in as good a position to estimate 
its value as the trial Judge.

In addition to the reasons given by ( 'urran, J., I would observe 
that the witnesses of the defendant were present if not partici
pants in the discreditable details upon which the defendant relies 
for justification in determining the partnership and evicting the 
plaintiff from the premises. I would further observe that these 
witnesses voluntarily gave their testimony. I do not think their 
story is the highest class of evidence. The parties to the suit 
and some other witnesses gave their evidence in Court. The trial 
Judge believes the plaintiff and his witnesses, and I would hesi
tate before substituting my finding for his on a pure question of 
fact when so much might depend on the appearance and de|xirt- 
ment of those giving the testimony.

Neither do I think there was any acquiescence or consent on 
the part of the plaintiff to the vacation of the premises as was 
contended by the defendant. It appears to me that there was 
an ouster or eviction. It is true, there was no physical resistance. 
There is no question as to the intention of the defendant to get 
rid of the plaintiff. He brings all the way from Winnipeg his 
lawyer, Mr. Hamilton, with the notice already drawn, and Mr. 
Hamilton, up to this date, had been acting for both parties. 
The plaintiff had no opportunity to consult with any other lawyer 
in regard to his legal rights. At the interview' after the service 
of the notice, in answer to a question, tin* plaintiff says: “Well, 
I tried to argue with them (that is the defendant and his lawyer), 
and told them that it was very unfair and that I certainly w'ould 
not let it end there, that 1 would take an action against him 
(Stoller).” Stock was taken and statements were made out, 
but the defendant was at all times, as a partner, entitled to be so 
treated, ami I cannot find that there was anything to show 
that there was a termination of the partnership and a vacation 
of the premises by consent, and further on the plaintiff says: 
“Well, I say, they had given me notice to get out of house and 
home and my family were there with me and I hail to go to 
Winnipeg.”

MAN.

C’A.

Kit/si.xions

Stoller?

Ilaggart, J.A.

12-27 U.I..K.
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But from tlu* interpretation 1 give to the agreement, dated 
September 1, 1914, which creates the partnership and tenancy, 
it is not necessary for me to affirm or dissent from the findings of 
the trial " ' * as to the contradictory evidence given at the trial. 
This agreement under the signature and seal of both parties, 
after reciting that the defendant is the owner of the premises and 
contents, and that the parties as a partnership have agreed to 
take over the business as a going concern, then it witnesses that 
the partnership shall commence on the date of the agreement and 
continue for one year “or until determined as hereinafter pro
vided."

The clauses providing for the termination of the partnership 
are Nos. 15 and 23. Clause 15 reads as follows:

Notwithstanding anything herein contained, in ease at any time the said 
business is for a period of one month not making any profit or is not making 
such profit as under skilful and conqietent management the said business 
should make, or if for any other reasonable cause the party of the first part should 
think such business teas not being conducted to the best interest and ud rant agi 
of the partnership, or if the said premises or any of the furniture, fixtures, bed
ding. dishes, cutlery, towels, linen, musical instruments, furnishings, stock in 
trade or the bar, food and supplies and other goods and chattels in said hotel, 
are not being eared for in a careful and proper manner, the party of the first 
part shall have the right to intervene in the management of the said hotel, 
and to require the party of the second part to modify his policy or management 
of the said hotel in such manner as the party of the first part shall direct, and 
to comply with such conditions, regulations, |M>licv or restrietions as may In- 
demanded or required by the party of the first part, or the s-i ><ntnership may 
be determined by the party of the first part u/sm the not in ided for in par.

And par. 23 reads as follows:—
V|>on the hap|>ening of any of the causes or thin ntioned in par. I.i 

hereof, or for any other just cause, the said part ne i - uav be determined at 
any time within the said period of one year by the party of the first part upon 
his serving the party of the second part with three days’ previous notice in 
writing of his intention to determine the partnership.

On October 24, 1914, the defendant caused to be served on the 
plaintiff a notice addressed to the plaintiff, and signed by the 
defendant, in these terms:

Take notice that pursuant to the |lowers for this purpose contained in tin- 
articles of partnership between myself as party of the first part and you as 
party of the second part, dated September I. A.D. 1914, it is my wish and in
tention that the partnership now subsisting between us under the said articles 
shall cease and determine at the expiration of three days after the service of 
this notice upon you.

Dated at Strasshurg, October 24, A.I). 1914.
The powers reserved by the defendant in the agreement for

9
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the partnership aml tenancy to determine that partnership and 
tenancy are extensive, and the text of the agreement is very wide. 
The partnership is to continue for a year “or until determined as 
hereinafter provided.” and in clause 1 f> it is expressly stated that 
“or if for any other reasonable cause the party of tlu* first part 
should think such business was not being conducted to the best 
interests, etc.” then “the partnership may be determined by the 
party of the first part u|M>n the notice provided for in par. 23.”

If the defendant bona fide thought that the business was not 
being properly conducted, even though he were in error, he was 
acting within his rights and powers which he reserved to himself 
.in the original agreement creating the partnership and the 
tenancy.

However harsh or unreasonable the defendant’s actions may 
apjiear to have been, I can only hold that the defendant was acting 
strictly within his rights.

I would allow the appeal and set aside the judgment which was 
entered in the Court below against the defendant.

Cameron, J.A., concurred. Appeal allowed.

MAN

C.A
FlTZHIMONn

Htoli.kk.

Hsggart. I. A.

Cameron. J X

WADE v. CRANE. ONT
Ontario Supreme Court. Ap/iellate Division, (larroir, Miujee and llodgins, JJ.A. _< ( 

and Kelly, J. January 24. 1011».
I Sale (I I C —19» Extent op hkiht to repossession- RHairs of

B< XDHOI.DERS,
A v in lor reserving the right to rejiossess |>ro|K*rty iqxm default in 

payments by the purehiiser is entitled to recover upon notes given for 
the pi rchase-priee and at the same time retain the property until pay
ment he may also seize new machines substituted for the old ones 
and f inning part of the plant sold, but lie cannot justify the taking or 
retaining of other chattels under the terms of a charge created by deben
tures of the purchaser in derogation of the rights of other bondholders.

|Canadian Westinghouse Co. v. Murray Shin1 Co.. 20 D.b.R. 672.
•11 O.L.R. 11; CUerson Lumber Co. v. Petrie, Ltd., 17 O.L.R. 570, followed. |

-• Set-off and covnterci.aim (§ I C—15)—Mvtuai. debts -Tort and 
contract—Action by liquidator.

A claim in detinue and a claim on a promissory note or on an account 
are not “mutual debts” within the meaning of see. 126 of the Judicature 
Act. R.S.O. 1914. ch. 56; therefore a claim on a note or an account can
not be set off under see. 71 of the Winding-l'p Act. R.S.C. 1906. eh. 144. 
against an action by a liquidator for the recovery of certain chattels and 
damages for their wrongful seizure, and the defendant is merely entitled 
to rank as a general creditor U|xm the assets in liquidation.

|Eberle's Hotels and Restaurant Co. v. Jonas. 18 Q.B.D. 459, followed;
Moody v. Can. Bank of Commerce, 14 P.R. (Ont.) 258. distinguished.]

Appeal by the defendant from the judgment of Middleton. Statement 
•b. in favour of the plaintiff in an action by a liquidator to re-
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ONT.

8.C.
Wade

Vbane.

cover certain goods and chattels,and damages for the wrongful 
seizure. Varied.

W\ M. McClemont, for appellant.
A. C. McMaster and 7. //. Fraser, for plaintiff, respondent.
The judgment of the Court was delivered by
(iarrow, J.A.:—The action was brought by the plaintiff, 

suing as liquidator of the Excelsior Brick Co., to recover certain 
machines used in the process of brick-making, bricks manufac
tured and in the course of manufacture, and other goods and 
chattels which had belonged to the Excelsior Brick Company, 
of which, it was alleged, the defendant had wrongfully taken 
possession, and for an account of other goods and chattels also 
wrongfully taken ]x>ssession of by the defendant, which he had 
sold, and damages for the wrongful seizure.

The facts are simple, and practically, except as to the quantity 
and price of the brick, not in dispute.

The defendant, prior to March, 1913, owned a brick-yard in 
the township of Clinton, in the county of Lincoln, which he had 
operated for many years. On the tifh of that month, he gave 
to one Vane, acting for the Excelsior Brick Company, a written 
option to purchase the brick-yard and plant, at the sum of 
$110,000, of which #$1,000 was paid in cash, $9,000 was payable 
when title was shewn to be satisfactory, $20,000 by trans
ferring to the defendant $24,000 in treasury debentures, and 
$12,000 of paid-up stock in the Excelsior Brick Company, and 
the balance of $80,000 in eight instalments of $10,000 each on 
the 1st March in the years 1914, 1915, 1916, 1917, 1918, 1919, 
1920, and 1921, without interest.

The option was transferred, with the defendant’s consent, to 
the Excelsior Brick Company, and that company exercised the 
option and became the purchaser and made the cash payment of 
$9,000 and delivered to the defendant the debentures and paid-up 
stock, as agreed upon, and was let into possession.

One of the terms of the agreement was that the purchaser, 
while in possession, agreed to operate the plant so as not to impair 
its value or that of the lands connected therewith. Another term 
provided that, upon default in paying the instalments of purchase- 
money or any of them, the purchaser’s right under the contract 
should cease, and the defendant as vendor might re-enter.

The Excelsior Brick Company carried on the business for
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al>out a year, but made default in paying the instalment which 0NT 
fell due in March, 1914, whereupon the defendant proceeded to S.C
take possession, not only of the lands, but also of the chattel W\Dr. 
property now claimed by the plaintiff as liquidator.

Middleton, J., after hearing much evidence, and after appar- __
ently making a considerable allowance to the defendant, reached ^"lr^ow•, A 
the conclusion that a fair sum with which to charge him for the 
bricks, finished and unfinished, was the sum of $6,300, of which 
sum he directed $3,000 to be paid into Court to abide further 
order, to meet any claim to be made by one Zimmerman.

No sufficient case is, 1 think, made upon this appeal to justify 
interfering with the learned Judge’s conclusions in that respect.
If in the result injustice is done to the defendant, he has himself 
largely to blame for not keeping a reliable record of what came to 
his hands when he entered into possession.

The machines to which the plaintiff made claim were a boiler, 
a four-mould machine and a wire-cutting machine, all purchased 
by the Excelsior Brick Company and affixed to the land as part of 
the permanent plant, in substitution (of which the defendant 
complained) for old machinery in use when the Excelsior Brick 
Company purchased. As to these, the learned Judge dismissed 
both complaints: a conclusion with which I also agree.

The defendant attempted to justify taking and retaining the 
goods and chattels under the terms of the charge created by the 
debentures or bonds of which he is the holder. But out of a total 
issue of over $100,000 (the exact amount is not, I think, mentioned 
in the evidence) he only holds to the amount of $24,000. Middle- 
ton, J., was of the opinion that the defendant could not so justify, 
but by his judgment permitted him to prove before the liquidator 
pan" passu with the other bondholders for the amount of his 
holdings.

I agree that the attempted justification fails; but, in the 
absence of the other bondholders, who are not represented before 
us, it seems to me that the judgment should go no further, espec
ially as the defendant does not require the aid of the Court to 
enable him to prove under his bonds. I would therefore strike 
out paragraphs 3 and 4 of the formal judgment.

The defendant also set up by way of defence and counterclaim 
certain claims against the brick company, some of délit and others
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___' of unliquidated damages. Of these the claims persevered in at
8.C. the trial were, in addition to the claim under the bonds or deben- 

Wade tures before referred to, a sum claimed to be due upon an account, 
Crane damages for the conversion of brick which the defendant had left
---- upon the premises, damages for injuries to the freehold, fixtures,

narrow, j.A. an(j machjnery> and a sum of $1,925 and interest owing upon two 
promissory notes made by the brick company; these being the 
lien-notes in question in the other action of Crane v. Hoffman 
now pending.

Middleton, J., allowed the defendant's claim under his account 
at the sum of $546.05; he held however, that the amount could 
not be set off, but that it might rank upon the assets in the liqui
dation. I agree with both conclusions.

Nothing was allowed by Middleton, J., upon the promissory 
notes. They are not even mentioned either in the notes of judg
ment or in the formal judgment. They cannot, I think, have been 
intended to be included in the general clause in the notes of judg
ment which says: "Any claims that 1 have not now specifically 
mentioned mast be taken to be determined adversely to the respec
tive claimants.” But, if it was so intended, I would, with deference, 
be unable to agree. The notes were given for the price of a machine 
bought by the brick company from the defendant, to replace an 
older machine of the same sort, and the new machine was, 
upon the evidence, annexed to the freehold by the brick company 
as a permanent fixture, with the result that, when the defendant 
took possession of the land upon the forfeiture by the brick com
pany, he also took possession of the machine so annexed. In the 
other action the surety claims that he has been discharged because 
the defendant did not, under the Conditional Sales Act, proceed 
to sell the machine, but used it as part of the brick-making plant. 
But, whatever may be the result in so far as the surety is concerned, 
the circumstances mentioned cannot, I think, afford, a legal 
defence to the claim against the maker, the brick company.

In Canadian Westinghouse Co. v. Murray Shoe Co., 20 D.L.R. 
072, it was held by a Divisional Court that the holder of a lien 
might, in the assertion of his common law rights, sue for the instal
ments as they became due, and also retain the property until 
payment. A similar conclusion is expressed in Vtterson Lumber 
Co. v. //. IV. Petrie Limited, 17 O.L.R. 570.
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There is the further circumstance in this case, that the 

annexation to the freehold was made by the brick company itself, ti.C.
to take the place of a machine which had belonged to the defendant. wadk 
That being so, it seems absurd to suggest that, in order to entitle (i r-
him now to sue the brick company upon the notes, the defendant ___
should first disintegrate his plant and sell the machine, and only r,*rrow-, A- 
recover for the balance, if any, remaining after the sale.

I therefore am of the opinion that the defendant is entitled 
to recover against the brick company the full amount due and 
owing upon the notes; and that he is, under the circumstances, 
under no compulsion to sell the machine for which they were 
given. But I am unable to agree with the defendant’s further 
contention that he is entitled to set off the amount of the notes 
against the plaintiff’s claim. The position is similar to that of 
the claim upon the account which has been before dealt with.
As in that case, so in this, the defendant should be declared en
titled to rank upon the assets in liquidation, but not to the set-off 
claimed.

The claims in both cases are pleaded by way of counterclaim.
That in itself would not be fatal if the correct conclusion should 
be that the claims, although called counterclaims, are really 
set-offs. See Gates v. Seagram (1909), 19 O.L.R. 216. Section 
126 of the Judicature Act, R.S.O. 1914, ch. 56, provides that 
“where there are mutual debts between the plaintiff and defendant 
. . . . one debt may be set against the other.'’ And this 
right of set-off is preserved by sec. 71 of the Winding-up Act,
R.S.C. 1906, ch. 144. The defendant’s difficulty, however, is, 
that the plaintiff’s claim is not a debt, but a claim really, in form 
at least, of detinue, or in the alternative for damages. It is not 
therefore a case of mutual debts, and hence not the proper subject 
of set-off. In Eberlës Hotels and Restaurant Co. v. Jonas, 18 
Q.B.D. 459, the facts were very similar. The language of the 
statute there in question was, “where there have been mutual 
credits, mutual debts, or other mutual dealings, between a debtor 
against whom a receiving order shall be made under this Act, 
and any other person proving or claiming to prove a debt under 
such receiving order.” And the Court of Appeal held that, under 
these words, there was no right in the defendant in an action of 
detinue to set off a claim for goods sold and delivered. See also



Dominion Law Reports. |27 D.L.R.184 Dominion Law Reports. |27 D.L.R.

ONT. Moody v. Canadian Bank of Commerce, 14 P.R. 258, where the
H.C. set-off claimed was allowed, but solely on the ground that the

claim, originally one for damages caused by a malicious prosecu
tion, had been converted by the judgment into a debt.

To the extent indicated, I would, for these reasons, allow the
G arrow, J.A. appeal, but, under the circumstances, without costs. The liqui

dator will, of course, have his costs of this appeal out of the estate.
Appeal allowed in part.

N. S.

8.C.

McISAAC v. McKAY.
Nova Scotia Supreme Court, Graham, C.J., and Russell, Longley and 

Harris. JJ. February 26, 1916.
1. Boundaries (§ II A—8)—Conflicting surveys—Fence line.

In ascertaining the correct division line from conflicting surveys, the 
line running in the course of an old fence line is likely to be more accurate.

[Diehl v. Zanger, 39 Mich. 60, applied.]
2. Ejectment (§ II A 1—6)—Sufficiency of plaintiff’s title—Deed of

FORMER PERSON IN POSSESSION—ASCERTAINING BOUNDARIES.
It is not necessary in order to recover in ejectment to trace a title back 

to the Crown, and either party asserting title is only bound to trace it 
to someone who has been in possession of the land; it is quite sufficient 
for the plaintiff, in an action for trespass to determine the division line 
between lands of adjoining owners, to prove his title by putting in his 
title deed given by a person who had for a long time been in possession 
of the land.

[Cunard v. Irvine, 1 James N.S.R. 31, applied.|

Statement Appeal from the judgment of Drysdale, J., in favour of 
defendants in an action for trespass to land and an injunction. 
Reversed.

Graham, C.J#

D. McNeil, K.C., for appellants.
D. MacLennan, for respondent.
Graham, C.J.:—This is an action of trespass to determine 

the division line between the lands of two neighbours. The 
question in effect is which is the proper line, that run by a sur
veyor, Archibald McLellan, a deputy crown land surveyor, in 
July, 1902, for the plaintiff, or a line run for the defendant, McKay, 
by Walter Davis, also a crown land surveyor, run in 1910. Each 
surveyor adopted the same mode of ascertaining the line. In the 
plaintiff’s and the defendant’s deeds the land of each by descrip
tion bounds on the land of the other. Then the land of the plain
tiff, the westernmost of the two lots, bounds on the southwest 
(or west), by lands possessed by the late George Cameron, 
deceased. The present occupant of those lands, Hugh J. Cameron, 
gave evidence at the trial. That line between Cameron and the 
plaintiff and his predecessors in title is a line fenced for a long
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time. Each surveyor chose for himself a starting point in that __
fence and measured 10 chains across the lot of the plaintiff. S. C.
Apparently they ran on different courses for there is a difference McIsaai 
of a quarter of a degree between them. The defendant’s sur- \jckkv
veyor, toward the rear, approached nearer to the common line, — 
so that measuring across the lot the plaintiff would not have 
10 chains, but only 653 ft., that is, between the Cameron fence 
and the new fence placed on the line of the defendant’s surveyor.
The consequence is that there is a strip of land in dispute between 
them about 500 ft. long and 18 ft. across at one end and 21 ft. 
at the other. The defendant has taken that strip in with a new 
fence and that is the alleged trespass.

After reading the evidence, 1 think the McLellan line is more 
accurate than the other. It is in accordance with the course of 
the division fence running from the front at the shore towards 
the rear where it was likely to lie correct and has the course of 
all the lines of adjacent lands in the vicinity.

In respect to the imj)ortance of an old fence line I quote the 
following from a judgment of Cooley, J., in Diehl v. Zatigcr,
39 Mich. GO:

As between old boundary fences and any survey made after the monu
ments have disappeared, the fences are by far the best evidence of what 
the lines of a lot actually arc, and it would have been surprising if the jury 
in this case, if left to their own judgment, had not regarded them.

Of course, towards the rear of a farm, as in the pasture lands, 
and in the wood lands, fences, if any, are not necessarily on the 
line, but are constructed for the use of the occupants, taking in 
areas for crops and fencing out cattle, and one cannot there 
expect to find straight fences, but in the front lands, where the 
land is more valuable and in use, it is different.

The defendant makes nothing by contending that because a 
brush fence at the rear is crooked, therefore it is not a line fence 
and the line must be some place else. The safe rule is to follow the 
course of the fence in the well-used and cultivated portion of the 
farm and regard the parallel fences of adjoining proprietors.

The conversation at the hearing of the appeal took a wide 
range. Namely, it was suggested, as the trial Judge found, that 
the plaintiff had not proved a title. Rut it was quite sufficient 
for the plaintiff to put in his title deed given, as it was, by a 
person who had for a long time l>een in possession of that farm.
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N. S.
8.C.

McIbaac

McKay.
Graham, C,J.

Husm-II. J. 
Ixmgley, J. 
Harris, J.

Under Cunard v. Irvine, 1 James’ N.S. R. 31, this Court long 
ago held that it is not necessary in order to recover in ejectment 
to trace a title back to the Crown. He is only bound to trace 
it to someone w ho has been in possession of the land. The defend
ant’s title to his farm is proved in the same way and in no better 
way. Neither can dispute the title of the other to his farm. The 
lands adjoin, as the deed shews, and the question is where the 
division line between them is. Each attempted to establish that 
the other agreed to the line run by his surveyor when it was being 
run but each failed in that attempt. I think that the plaintiff’s 
line is better established than that of the defendant.

Some discussion took place in respect to an occupation of 
Lewis Melsaac, brother of Alexander, both sons of the common 
ancestor Roderick Mclsaac. But it is not shewn that his interest 
was ever laid off to him or to his successors in severalty or had 
a separate possession as against Alexander. This would only 
affect the amount of the plaintiff’s damages and that is not impor
tant here. The plaintiff can only have his share of the damages 
and there will be no prejudice to the other heirs of Roderick.

The rights of these heirs between themselves cannot well be 
determined in this action.

The appeal should be allowed and the plaintiff have damages 
in the sum of $1 with costs.

Russell and Longley, JJ. concurred.
Harris, J.:—The question in this case is as to the true bound

ary line between the plaintiff’s and defendant’s farms. Two 
surveys have been made—one about 12 years ago, made by a 
surveyor named McLellan, at the instance of the plaintiff, and 
the other about 2 years ago, by a surveyor named Davis, employed 
by the defendant.

One Cameron owns the land on the west of plaintiff and the 
boundary line between Cameron and plaintiff is apparently well 
defined.

It is common ground that the plaintiff’s farm is ten chains 
wide. Both surveyors went to Cameron’s eastern line near to 
the front or shore end of the lot and measured across plaintiff's 
lot at right angles ten chains and apparently they reached the 
same point on plaintiff’s eastern line as their starting point. 
McLellan in making his survey ran from this point parallel to
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the Cameron line. After going a certain distance lie went to the 
back end of the lot and there again found the Cameron line, the 
corner of which was plainly marked on the ground, and measured 
across the plaintiff’s land the ten chains and he then ran the line 
up until he met the line he had started on the shore end of the 
property.

Davis having started at the same point as McLellan, near 
the shore, seems to have made an allowance for variation, and as 
a result his line did not run parallel with the Cameron line but 
gradually veered to the westward as it went toward the back 
end of the lot. At or near to the point where the alleged trespass 
was committed plaintiff’s lot, according to the Davis survey, had 
been reduced in width from 660 ft. to 630 ft. The Davis line 
projected to the rear of the lot, would leave plaintiff's property 
much narrower than the 630 ft. on the rear end.

If the Davis line had been run parallel to the Cameron line, 
the plaintiff’s lot would have been 660 ft. wide and not 630 at 
the point where the measurement referred to was made.

There was on this point on the McLellan line, or very nearly so, 
an old fence, which had existed there for more than 32 years, 
and the land at that place had been cultivated up to this old fence 
by the plaintiff’s father some years ago when he occupied the 
plaintiff’s farm. Now I understand it is wild land and trees have 
grown up. The defendant at the point referred to has recently 
built a fence on the line run out by Davis and this fence is over 
20 ft. to the westward of the old fence and the McLellan line. 
It therefore follows that if the McLellan line is the true lino the 
defendant is a trespasser upon the plaintiff’s lot.

As between the 2 surveys, I have no hesitation in accepting 
the line of McLellan as the true line.

Neither party is able to trace back to the Crown but the 
plaintiff’s deed bounds his land on the east by defendant’s lot, 
and the defendant’s deed is on the west bounded by the plaintiff’s 
lot.

When the McLellan line was run 12 years ago, John D. Mclsaac 
owned the lot of the defendant and he gave evidence on the trial.

Other evidence shows that Alexander Mclsaac, plaintiff’s 
father, had possession of the locus in his lifetime and the plaintiff 
has since had possession of it.

II. S.

8.C.

McIbaac

McKay.
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N. S.

8. C. 
McIsaac 

McKay.

Harris, J.

QUE.

Statement

Pouliot, J.

I think the plaintiff has the better title and sufficient possession 
to maintain the action.

The fact that Lewis Mclssac at one time had possession of 
a part of the plaintiff's farm along with Alexander McIsaac (the 
plaintiff's father), or even if he alone occupied at that time the 
part of the property now in question, does not in my opinion have 
any bearing on the question. He died many years ago and his 
widow and children all left the property more than 18 years ago, 
and the plaintiff has since had exclusive possession of the whole 
property.

I think the appeal should be allowed with costs and judgment 
entered for the plaintiff for one dollar damages and the costs of 
the action. Plaintiff should also have an injunction if desired.

Appeal allowed.

BEAUCHENE v. PROVINCIAL BANK OF CANADA.
Quebec Sui>erim- Court, District of Arlhabaska, Pouliot, J. March 15, lttlti 
1. Insurance ($ VI 1) 2—380)—Widow as beneficiary under registered

MARRIAGE CONTRACT—HUSBAND’S POWER TO PLEDGE POLICIES—
Collateral security to bank.

An assignment of life insurance |>olicies by husband to wife, in virtue 
of a marriage contract which has been registered, is irrevocable and the

Kriieios become the exclusive property of the wife and cannot thereafter 
* pledged by the husband as collateral security for advances by a bank, 

nor retained by the latter in derogation of the wife’s rights, particularly 
where the bank can sufficiently satisfy its demands from other incomes 
and resources of the husband.

Action by widow to recover on certain life insurance policies 
of which she was beneficiary under a marriage contract. Judg
ment for plaintiff.

Pouliot, J.:—The Court having heard the parties, examined 
the evidence, the record and the proceedings and on the whole 
seriously deliberated:—

Whereas the defendant alleges: That by her marriage contract 
with the late Honoré Roux, at Victoriaville, dated October 5, 
1913, before Poirier, notary, stipulating separation of property 
between the consorts she became beneficiary;

1. Of a life insurance policy taken out by the said Honoré 
Roux, July 7, 1908, in the Federal Life Assurance Co., of Hamilton, 
Ont., for the sum of $1,500, payable to the said Honoré Roux, in 
20 years from July 7, 1908, and payable, in the event of his death 
before said date, to his executors, administrators and representa
tives in 60 days from date of notice and proof of the death.
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2. Of a life insurance policy taken out by the said late Honoré 
Roux, on September 25, 1904, in the Canada Life Assurance Co., 
of Toronto, Ont., for the sum of $1,000, payable after receipt and 
approbation of the evidence as to the death of the assured, to the 
testamentary executors, administrators, assignees or mandatories 
designated by the said assured.

That, following the said contract, the marriage of the plaintiff 
with the said Honoré Roux was celebrated and the contract duly 
registered on October 30, 1913;

That the plaintiff's husband died at Victoria ville on February 
11,1915;

That immediately after the said Honoré Roux's death the 
plaintiff claimed from the said Federal Life Assurance Co., and the 
Canada Life Assurance Co., the payment of the said Honoré 
Roux's insurance policies amounting to $2,500 which said policies 
the defendant had in its possession ami which it pretended be
longed to it by virtue of two transfers made to it by the said late 
Honoré Roux, subsequent to the said marriage contract, to wit, 
there or about May 1, 1914, for the policy of the Federal Life 
Assurance Co., and about April 21, 1914, for the policy of the 
Canada Life Assurance Co.;

That the amount of the said two insurance policies was then 
paid by the said companies “ mises en cause” to the defendant who, 
there and then, irregularly and illegally appropriated the said 
sum of $2,500and refused to remit it to the plaintiff although duly 
put in default to do it :

That the transfers of the said policies by the said Honoré Roux 
to the defendant were and are null and illegal and that the property 
of the sum represent<hI by the said policies belongs exclusively to 
the plaintiff who has the right to recover same from the said 
defendant;

Whereas the defendant has admitted having drawn the amount 
of the said insurance policies and plead<*d to the plaintiff's action :

(a) That, by the marriage contract of October, 5 1915, the 
said insurance policies were not transferred to the plaintiff, and 
that at the time of the said marriage they were no longer in the 
possession of the said Honoré Roux, but had been transferred 
several years before to the Molsons Rank;

(b) That the said policies were never transferred to the plain-
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tiff, and no entry of said transfer was ever made in the hooks of 
the insurance companies “ ini,sex en cause

(c) That the plaintiff never obtained delivery of the said 
insurance policies, was never the owner of same1 nor in possession 
thereof ;

(d) That the said insurance policies were effectively transferred 
and delivered to the defendant (who ignored the pretended transfer 
contained in the marriage contract) about the date mentioned in 
the declaration, viz: April 21, and May 1, 1914, by the regular 
transfers of the same, which transfers were then regularly entered 
in the books of the said insurance companies;

(e) That at the time of the transfer of the said policies, previous 
to, then and since, advances were made by the defendant to the 
said Honoré Roux, which advances served to free or discharge 
the said Roux from his debts to the Molsons Bank and thereby 
permit of the transferring of the said policies to the defendant;

(f) That the said transfers were so made by Roux for value 
and so as to guarantee to the defendant the reimbursement of 
any amount which might in any time be due by Roux, either direct
ly or indirectly;

(g) That at the date of his death, the said Roux was indebted 
to the defendant in a sum exceeding the amount of tin* policies 
and guarantees retained by the bank; and that the estate of 
the said Roux is insolvent ;

(h) That the said insurance policies, since the date of the 
said transfers, have always remained in the possession of the 
defendant until the payment of the said policies after the death 
of Roux;

(i) That the amount of the insurance policies drawn by the 
defendant were applied to the account which Roux owed to it. 
at the time of his death, and notwithstanding the said payment 
the defendant remained said Roux’s creditor for a large amount;

(j) That therefore the plaintiff’s action is not well founded:
Whereas the plaintiff has answered to the said plea, alleging:
1. That the marriage contract containing the said transfer 

having been duly registered, the defendant could therefore not 
ignore it;

2. That no real and valid transfer was made in favour of 
defendant;
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Whereas the issue was so joined between the parties:
Considering that a life insurance policy may he validly alien

ated or pledged by the assured;
Considering that the power granted, under certain conditions 

and in virtue of a special statute, to the assured to revoke the 
choice by him, previously made of the beneficiary of such a 
policy so as to substitute another for him, does not place any 
obstacle to the right of attributing the benefit of such policy in a 
marriage contract, nor to stipulate that the premiums on such 
would be payable by one of the spouses ;

Considering that such a disposition contained in a marriage 
contract and accepted by the other sjxmse participates of the 
nature of unnamed contracts and constitutes a commutative and 
aleatory contract, under suspensive condition authorised by law. 
and is not susceptible of revocation by a subsequent act of the 
assured ;

Considering that the appropriation by Honoré Roux, on his 
marriage contract, of the two life insurance policies in the Federal 
Life and the Canada Life in favour of his said wife, accepting 
beneficiary, has become, by the fact of the liberation and remit
tance of the policies by the Molsons Bank to the insured, a definite 
alienation in virtue of which the plaintiff found herself retro
actively invested of a personal and direct right to recover the 
benefit thereof ;

Considering that if the plaintiff cannot, on account of the 
non-observance of certain formalities required, recover the pay
ment from the insurance companies, who in good faith would 
have paid the amounts to the bearers of the policies, the plaintiff 
would not for that be deprived of her recourse against the persons 
to whom the assured had illegally ceded or unduly withheld the 
amount thereof ;

( 'onsidering that the pledging of another’s property made 
without the consent of the proprietor is null, and that Honoré 
Roux could not validly, April 21, and May 1, 1914, (•«‘do to the 
defendant policies which were, in virtue of his marriage contract, 
the exclusive property of the plaintiff;

Considering, moreover, that supposing the transfer of the 
diverse insurance policies had been illegally made to the plaintiff, 
it is proved that the said transfer was made by the said Honoré
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Roux to the defendant to warrant as a collateral security for 
advances already made and to be made in future to the said 
Honoré Roux in virtue of a line of discount which has been opened 
at the said bank in his favour;

Considering that it has not been established in the said case 
that any of the advances made by the defendant to the said Honoré 
Roux, previous to the transfer of the said insurance policies and 
guaranteed by them, is actually still due to the defendant;

Considering, that it appears, on the contrary, from the defen
dant’s statement, that at the time of the death of the said Honoré 
Roux, February 11, 1915, the sum due the defendant, a total 
amount of $18,543.85, a result of discounts, maturity of which 
only expired on February 11, and at subsequent dates;

Considering that the balance really due by Roux to the defen
dant, on February 11, for discounts which were advanced to him, 
deduction being made of a sum of $4,500.42 represented by 
clients’ notes, and which were wholly paid and moreover appear 
credited in the said account, the total of which, in capital, interest, 
and cost of protests, amounts to $14,288.42;

Considering that it appears in said account that the defendant 
has received from several insurance companies, from other sources 
and by deposits to the credit of Honoré Roux, a total sum of 
$18,018.98 in which amount are not comprised the insurances 
of $1,000 in the Federal Life and the $1,500 in the Canada Life 
claimed by plaintiff ;

Considering that this sum of $18,018.98 at the credit of H. 
Roux is amply sufficient to pay wholly the said sum of $14,288.42, 
for advances so made to said Roux, by the defendant, as also all 
contingent charges, without it being necessary to appropriate 
any portion whatever of the $2,500 from insurance assigned to 
the plaintiff by the contract of marriage;

Considering that the defendant cannot retain the said sum for 
the repayment of cheques and drafts amounting to $21,950 signed 
the 6th and 8th of February, 1915, by Roux in favour of certain 
persons and made payable at the office of the defendant, at Vic- 
toriaville, these cheques having neither been honoured nor charged 
to Roux in the books of the bank which never gave any value for 
them;

Considering that the second alienation of the insurance policies 
in question by the said H. Roux in favour of the bank, if it is
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valid, must la* livid as annulled and rvvovatvd by the full payment 
of the principal debt which it guaranteed, and that the plaintiff 
should lie held as the sole beneficiary, first and irrevocable of the 
said insurance policies;

( onsidering that the plaintiff has. therefore, the right to oh tain 
from the defendant an account of the use by the bank of the thing 
given as pledge, and to obtain and exact from the defendant (the 
principal debt which was the object of the constitution of the 
pledge being paid wholly in capital and accessories) the restitution 
of the pledge, in this case the reimbursement of the amount of 
the two policies belonging to plaintiff and unduly retained by 
defendant;

( 'onsidering that the defendant did not prove his plea and that 
the plaintiff has justified her right of action and the obligation 
of the defendant to pay her back the amount of the said insurance 
policies;

Doth maintain the said action : and condemn defendant to 
pay plaintiff the sum of $2,500. with interest and costs.

Beauchexe

Provincial

Judgment for plaintiff.

MELDRUM v. BLACK.
Hr,it*h Columbia Court of Appeal. Macdonald, C.J.A., and Irvina. Martin

( r/lll 1 hf>V /lit it \f ,'Okill i e.o III I .... . 1 'I 1111.•Oall iher and Mr Phillips, JJ.A., April 3, 1916.
! Municipal corporations ($ II C 1—50)—Mode of acquiring land 

Incompatability of statutes—Repeal by implication.
So far as the purchase and acquisition of real property are concerned, 

the provisions of sec. 5 of the Act, 1915, eh. 46, amending the Municipal 
Act, B.C. 1914, ch. 52, as to the necessity of the assent of the electors, 
are incompatible with the powers under the by-laws conferred by 
sub-sec. 155 of sec. 54 of the Act 1914, and therefore, to this extent, 
the latter must be deemed to have been repealed by implication.

- Municipal corporations ($ II C 3—61)—Validity of by-law for
ACQUIRING LAND ASSENT OF ELECTORS—QUASHING IN TOTO WHEN 
INVALID IN PART.

A municipal by-law passed for the purpose of purchasing certain 
properties for street widening and the erection of a fire hall, which has 
not received the assent of the electors as required by the Municipal Act 
(Statutes B.C. 1914, ch. 52, sec. 54, as amended by Act 1915, ch. 46, 
*ec. 5). even if operative under the Act ns to one of the pur|xwea but 
incapable of segregation from the general scheme, it fails as a whole 
and should be quashed.

Statutes (§ III 31) Special and general- Restrictive provisions
1’liKV tIT.IVC l-fPL'/'T

A special section of a statute (sub-sec. 16(1 of see. 54 of the Municipal 
r U I,r,‘vails over a general one (sub-secs. 27 and 155

"1 sec. 54), and a section which imi>oses a restriction must prevail over 
one which is silent as to the restriction.

[Garnett v. Bradley. 3 App. Cas. 944, referred to.)

13- 27 D.L.H.



194 Dominion Law K «ports. |*27 D.L.R

B. C.
C. A.

Mki.drvm

Black.

Martin, J.A.

Galliher, J.A.

Appeal from the judgment of Murphy, J., quashing a muni
cipal by-law. Affirmed.

Cassidy, K.C., for appellant, intermediary.
O'Brien, for respondent, applicant.
Macdonald, C.J.A.:—I would dismiss the ap|>eal.
Irving, J.A., agreed.
Martin, J.A.:—After a careful study of the various groups of 

sections in the Acts in question I have come to the conclusion that 
we should not be justified in disturbing the judgment given 
l>elow. The question is not an easy one to solve, and generally 
shaking, repeal by implication is not favoured, but so far as the 
purchase and acquisition of real property are concerned 1 am of 
opinion that the provisions of the new sec. 5 of ch. 46, Stat. of 
B.C. 1915, as to the necessity of the assent of the electors are 
wholly incompatible with the unfettered powers under by-laws 
conferred by the old sub-sec. 155, and therefore the latter must 
Ih* deemed to have lieen regaled, to this extent at least, by impli
cation. And 1 am inclined to think that it would also be impliedly 
repealed on another ground, viz: that the two standing together 
would lead to wholly absurd consequences.—See the authorities 
collected in Craies on Statute Law (1911) 328-9, 334-5, 27 Hals. 
197.

Galliher, J.A.:—This is an appeal from an order of Murphy, 
J., quashing a by-law of the municipality of South Vancouver, 
passed for the purpose of purchasing certain properties therein 
set out for street widening and the erection of a fire hall. The 
by-law was quashed on the ground that it had not before passing 
received the assent of the electors. The application to quash 
was made by C. W. Meldrum, a ratepayer of the corporation, 
and interested in the by-law. A. Black and Wilcox, on behalf 
of themselves and all other vendors to the corporation, came in 
as intervenants.

The validity of the by-law depends u|>on the effect to be given 
to certain sections of the Municipal Act, ch. 52 of the Stat. of 
B. C. 1914.

The sections to which we have been referred are sub-secs. 
27, 155 and 160 of sec. 54.

It was contended that the Act of 1915, ch. 46 (see sec. 4 and 
sec. 5, under heading “Assent of Electors”), repeals by implication
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sub-sec. 155 of eh. 52 of 1914, but even if it does not, in iny view c; 
that does not affect the case. C. A.

Sub-sec. 27 in so far as it is necessary to consider same, and Mki.dkvm 
sub-sec. 155 and Hit) and sec. 4 of ch. 4(> of 1915 are hereunder 
set out:—

(27) For negotiating, purchasing, acquiring, taking on lease, or accept- f,elllher'1 A 
mg the abandonment of and the control of lands, rights, easements, and privi
leges from the Government of the Dominion, or the provincial government, 
or any corporation or |H*rson for and to the use of the municipality:

(155) For accepting, purchasing, or taking or entering upon, holding, 
and using any real pro|ierty in any way necessary or convenient for cor|x>rate 
purposes, and so that the council may direct the taking or entering upon 
immediately after the passing of any such by-law, subject to the restrictions 
in this Act contained:

(100) For purchasing, acquiring, holding, managing, and maintaining 
real property for the pur|»osc of a fire hall or halls within the municipal 
limits.

Sec. 1(>0, which it will be noted is ti section dealing with one 
specific subject, viz.: fire halls, is invoked in respect of appellants' 
second objection, viz.: that the by-law is good as to the fire hall 
clause, which I will deal with last.

Now as to sub-secs. 27 and 155, the wording in both is general, 
and though somewhat different both deal with the acquisition of 
real property for municipal purposes generally, but 27 is restricted 
in that the assent of the electors is necessary before passing the 
by-law: see par. (/) sub-sec. 30 ch. 52, 1914. Sub-sec. 155 is 
silent as to restrictions.

We have then in the Act two sections dealing generally with 
the purchase of lands for the purposes of the corporation, one 
under which it is necessary to obtain the assent of the electors, 
and the other in which it is not.

1 n such a case in my opinion the section which imposes a restric
tion must prevail over that which is silent as to restriction to 
the extent of requiring the assent of the electors.

It is not set out and one does not set out in a by-law the section 
under which they are proceeding: the proceeding is under the 
powers given by the Act so that even if sub-sec. 155 is unrepealed 
by the amendment of 1915, upon which I express no opinion, 
the municipality are not relieved from complying with the pro
visions of sub-sec. 27.

On the second branch of the appeal, sub-sec. 160 is u special 
and not a general section—in that sense a special Act—and in
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B. C. my opinion would prevail over a general enactment such as
C. A. sub-sec. 27: see per Ixird H at her 1 y in Garnett v. Bradley, 3 App,

Mkldhvm

Black.

('as. 944, at 950; but this being a by-law for one general scheme, 
though combining two purposes, unless one of these purposes, 
viz: the fire hall scheme, can be segregated from and given effect

< lalliher, J.A.
to, independently of the street widening scheme, the by-law must 
fail as a whole.

On examining the by-law it is found that it provides for an 
expenditure of not more than $8,000. It also provides for the 
purchase of lots 21, 22 and 23. Upon the rear of these lots the 
fire hall is to be erected, the front of the lots forming a part of the 
sir et widening scheme.

The street widening scheme being defeated, the result would 
be if the fire hall scheme was sustained, that we have a fire hall 
on the rear of these lots, access to which could only be obtained 
by crossing private property—something never contemplated by 
the by-law. Moreover, it cannot be said that under such condi
tions the balance of the property could be secured within the limit 
fixed in the by-law.

The by-law must stand or fall as a whole, and in my opinion 
the appeal should be dismissed.

Mr Phillips J .a. McPhillips, J.A.:—1 agree in this appeal being dismissed.

IMP.

.4 ppeal dismissed.

• FOLEY v. McILWEE.

I». C. Judicial Committee of the Privy Council, Karl loreburn, Lord Atkinson. Lord 
Parker of Waddington, and Lord Sumner, January 19, 1916.

1. Damages (§111 A 1—42a)—Measure—Breach of contract for con
struction OF TUNNEL.

In the event of a contractor treating a contract for the construction of 
a tunnel as broken and suing at once for the breach of it, he will be entitled 
to such damages as would have arisen from the non-performance of the 
contract at the appointed time, taking into consideration what the plain
tiff has done, or had the means of doing, and, as a prudent man, ought in 
reason to have done, whereby his loss has been, or would have been, 
diminished.

[Froid v. Knight, L.R. 7 Ex. Ill, applied.]

Statement Appeal from a judgment of the Court of Appeal of British 
Columbia. Affirmed.

The judgment of the Board was delivered by
Kari Loreburn Earl Loreburn:—This is a dispute arising out of a contract 

between Messrs. Foley Brothers and Messrs. Mcllwee and Sons. 
Messrs. Mcllwee, who are the plaintiffs, agreed to construct
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a tunnel some 5 miles long. It would be necessary to make the IMP 
tunnel from both ends. P. C.

In September, 1914, a quarrel arose between Mr. Dennis, who Foley

was acting on behalf of Messrs. Foley Bros., and Mr. Mcllwee, McIiwkk 
acting on behalf of his firm. Mr. Dennis in his haste sent a ----

Earl I orebwn
notice cancelling, at all events, part of the contract, and he also 
thereupon stopped the supply of air which was necessary to enable 
the work to continue. After some fruitless interviews, Mr.
Mcllwee broke up his staff, and treated the contract as ended, 
inasmuch as the action and the notice1 of Mr. Dennis went to the 
very root of the contract. Their Lordships feel no doubt that the 
letter of September 24, containing the notice and the action of 
Messrs. Foley Bros., through Mr. Dennis, justified Messrs. Mc- 
Ilwee in treating the contract as having been repudiated in respect 
of matters going to the root of it. The work was in fact discon
tinued by Messrs. Mcllwee and Co. because of the action of and 
the notice that had been given by Mr. Dennis.

An argument was addressed to the Board to the effect that 
the discontinuance of the work and the cancellation or annulment 
of the contract was due to a common agreement by t>oth sides.
This view seems to be quite untenable. It did not commend 
itself either to the trial Judge or the Court of Appeal, anil it 
is not necessary to elaborate the facts bearing upon that issue.

Messrs. Mcllwee thereupon brought an action, and certainly 
are entitled to damages; but an important question has been 
raised upon what principle those damages ought to be assessed.
With regard to that matter, the trial Judge, Clement, J., and the 
Court of Appeal differed, and it is desirable to explain how that 
difference arose. The unwise letter of September 24 had hardly 
been written, and action hardly taken, before the author of it 
appeared to liave had some misgivings, and he wished and his 
principals wished that the contract should be continued. Messrs.
Mcllwee for obvious reasons were anxious to continue the contract, 
but seem to have been annoyed at the treatment they thought 
they had unjustly received. Thereupon two offers were made by 
Mr. Dennis on behalf of Messrs. Foley Bros. He offered upon 
October 9, that the work should be continued, and that Messrs.
Foley Bros, should pay damages up to date-. At this time the 
workmen originally engaged had been discharged by Messrs.
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Mcllwee and Co., and part of the staff—marly all of the start, 
apparently—had been disbanded. Of course, the damage arising 
from the breach of contract might continue beyond the date of 
October 9. Messrs. Mcllwee professed to 1m* ready to renew the 
contract, but were uncertain as to whether the terms of the offer 
included damage which might occur after OctolM*r 9. They could 
not obtain any assurance that this was intended, or that this was 
offered, and they would not renew the contract without lM*ing 
satisfied upon that point. The Court of Appeal thought this was 
reasonable; their Ixjrdships agree with that view, and must regard 
the letter of OctolM*r as being, to say the least, doubtful in con
struction.

The second offer was made upon November 10, by which turn 
5 mon* weeks had elapsed, and Messrs. Mcllwee had now been 
kept from work for ti weeks. The offer by Messrs. Foley Bros, 
amounted to this—that they would pay all damage of every kind 
arisen or to arise from the breach, and would restore the terms of 
the old contract. By this time it had become necessary that 
considerable modifications should be* made in the old contract 
to meet the new situation, as regards the time, for example, and 
other matters. Messrs. Mcllwee expressed their demands in a 
letter of November 11. If any legal adviser, by which is meant 
any person competent to give an impartial opinion upon this 
contract, had been asked in regard to this letter of November 11, 
their Lordships think he would have said there must be consider
able modification in the contract before any renewal could be 
advised, and that he could not advise a renewal unless the points 
raised in that letter were cleared up and satisfactorily settled. 
In point of fact when the letter was received it was not treated 
as Ixung a basis of settlement, and the offer of Novemlx*r 10 came 
to nothing. The Court of Appeal thought that this was not un
reasonable conduct on the jiart of Messrs. Mcllwee, and their 
Lordships are not prepared, in any way, to differ from that opinion.

Perhaps it would be advisable to say one or two words in 
view of some of the Expressions that have been made use of in 
the judgments. Their Lordships think that the quotation by 
(ialliher, J., from the judgment of Lord Chief Justice Cockburn 
in the case of Frost v. Knight, L.R. 7 Ex. Ill, truly expresses tin- 
law. The Ix>rd Chief Justice, in speaking of the event of one
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person treating a contract as broken and suing at once for breach 
of it, eays:—
he will be entitled to such damages as would have arisen from the non
performance of the contract at the ap|>oiiited time . . and in assessing 
the damages for breach of performance a jury will of course take into account McIlwee. 
whatever the plaintiff has done, or has had the means of doing, and, as a pru- ^ ^ (
dent man, ought in reason to have done, whereby his loss has been, or would 
have been, diminished."

In many cases the nature of the contract, or its circumstances, 
may make it extremely difficult, if not. impossible, to apply any 
such rule, but tliat rule of law seems applicable1 to all contracts 
where it can practically take effect.

Under these circumstances, their Lordships will humbly advise 
His Majesty that this appeal ought to be dismissed with costs.

.4 ppeal dismissed.

IMP.

V. C.

TILBURY TOWN GAS CO. v MAPLE CITY OIL AND GAS CO.
Ontario Supreme Court. Meredith. C.J.O., Corroie, Maclaren, Miuja. anil 

Hotly ins. JJ.A., December ,21, 1915.
1 Contracts (§ II D 1—157)—Agreement to furnish natural gas- 

Extent of supply.
A clause in a contract for the supply of natural gas, which concedes 

the right to supply others with gas after the company shall be supplied 
"to the full extent, of its requirements at all times and which may 
he required for supply, marketing, or sale." does not create a duty of 
storing up of all assets, or the preservation of a reserve of untapped 
gas, in order to be able at some indefinite future time to meet any possible 
demand which may be made, but merely obligates to deliver only what 
is actually required and demanded from time to time.

[Dolan v. Baker, 10 O.L.R. 259. applied !
2. Contracts (6 II D 1—157)—Agreement to supply gas—Stipulation 

as to pressure and regularity—Appropriation.
A contract for the supply of natural gas providing delivery of the gas 

at sufficient pressure and with regularity indicates a duty of so handling 
the gas when won and controlled as to enable its delivery in a usable- 
condition, and until so done it is not appropriated under the contract.

•'< Contracts (§ II D 1—157)—Natural gas—Interest in land—Chattel.
An agreement to bore for gas and deliver it into pipe lines does not 

eliffer from a contract to deliver timber when cut, and is not an agreement 
for the sale of or concerning an interest in land.

[Smith v. Surman, 9 B. & C. 561; Marshall v. Crecn, 1 C.P.D. 35; Erie 
County Natural Can Co. v. Carroll, 11011J A.C. 105, 116, referred to.]

4 Injunction (§ I B—20)—Wrongful detention of gas contrary to 
contract—Sufficient remedy for damages.

The right to an injunction for wrongfully withholding a supply of natural 
gas detrimental to the rights under a contract dc|iends tqion the situation 
and abilities of the parties, as to their plants and connections, and a 
company may be enjoined from allowing such gas to be taken from a 
sufficient area of the lands if it still owned them; but after it had parted 
with the lands to others not bound by the covenant or not having notice 
thereof, a remedy for damages may be sufficient.

Appeal from the judgment of Lennox, .1., dismissing an action 
and sustaining a cross-action on a contract for the supply of natural 
gas. Reversed.

ONT.

H C.

.Statement
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Hod gin*, J.A.

(i. Lynch-Sta union, K.C., Ü. L. Lew in, K.C., and E. Sweet, 
for the appellant the Maple City Oil and (las Company Limited.

./. W. Bain, K.C., and Christopher C. liobinson, for the 
appellant the Glen wood Natural Gas Company Limited.

/. F. HelimtUh, K.C., H\ M. Douglas, K.C., and ./. (L Kerr, 
for the plaintiff company, respondent.

The judgment of the Court was delivered by
Hudgins, J.A.:—In his view of the actions of all parties 1 

agree generally with the learned trial Judge. But, apart from 
that, the ease raises an important question as to the inter
pretation of the contract of the 22nd July, 1912, between the 
Tilbury company and the Maple City company.

The key-note to the judgment appealed from is to be found 
in this sentence taken from the learned trial Judge ’s reasons : 
“1 am of opinion that the agreement requires the Maple City 
company so to act as to secure, as far as possible, a permanent oi 
quasi-permanent source of supply of gas for the Tilbury com
pany. ’ ’

From that standpoint the following consequences flow, under 
the terms of the formal judgment, which is as follows :—

“1. This Court doth declare that the plaintiff is, under the 
agreement set forth in the statement of claim and dated the 
22nd day of July, 1912, entitled to sell and market or consume 
all of the natural gas to be obtained from the lands described in 
the said agreement, except such as is required by the defendant 
the Maple City Oil and Gas Company Limited, for the supply 
of the contracts or undertakings entered into by it with con
sumers at Merlin and along its pipe-line and in force on the 
said 22nd day of July, 1912, and doth adjudge the same accord 
ingly.

“2. And this Court doth further declare that the defendant 
the Maple City Oil and Gas Company Limited has no right to 
bore or operate upon the said lands for natural gas, or to supply 
and deliver the same, except when and as required by the plain 
tiff, and that the defendant the Maple City Oil and Gas Com 
pany Limited has no right to sell or bore for gas for delivery 
in merchantable quantities to any corporation, person, or persons 
other than the plaintiff, except such as is required for its eon-
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Mimer# at Merlin and along it# pipe-line a# aforesaid, and doth 
adjudge the same accordingly.

“3. And this Court doth order and adjudge that the defen
dants the Maple City Oil and Gas Company Limited and the 
Glenwood Natural Gas Company Limited, and each of them, 
and their and each of their servants, workmen and agents, be 
and they arc hereby perpetually enjoined from operating the 
wells mentioned in the statement of claim, or any of them, or 
drilling or operating any new wells upon the lands in the state
ment of claim described, except for the supply of gas to the 
plaintiff, and for such other supply as comes within the excep
tions above set forth, and from otherwise boring or drilling or 
operating for gas, contrary to the rights of the plaintiff as 
above declared.

“4. And this Court doth further order and adjudge that the 
defendant the Maple City Oil and Gas Company Limited do 
continue to produce, supply, and deliver natural gas to the 
amount of the requirements of the plaintiff under the said agree
ment.

“5. And this Court doth further order and adjudge that, in 
default of compliance with the order contained in paragraph 4 
hereof, the plaintiff is entitled to enter upon the said lands, or 
any of them, and drill for and produce such gas as it requires.

“6. And this Court doth further order and adjudge that the 
notices for forfeiture and the surrenders of the leases in the 
pleadings mentioned are fraudulent and void, and that the same 
be and they arc hereby set aside, in so far as they may be deemed 
to have any effect upon the rights of the plaintiff in the pre
mises.”

I am unable, with great respect, to arrive at the same con
clusion as did the learned trial Judge.

The recitals in the agreement, where wider than the contrac
tual stipulations, cannot extend them. Dealing with the latter, 
clauses 1 and 3 arc as follows:—

”1. The Tilbury company agrees with the Maple City com
pany to receive, accept, and take from the Maple City company, 
and the Maple City company agrees to bore or operate for, 
supply and deliver as and when required, to the Tilbury eom-
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pany, all the natural gas to the full extent of its requirements 
at all times which can be obtained in merchantable quantities 
from the said lands now held or which may hereafter be held 
as aforesaid by the Maple City company, and which gas may 
be required for supply or marketing or sale by the Tilbury com
pany, or used by the Tilbury company within the limits of the 
town of Tilbury, or within the township of Tilbury East, in the 
county of Kent, or elsewhere, under any franchises or agree
ments under which the Tilbury company may from time to time 
have the right or power to deliver, distribute, or market or 
use natural gas. and may desire so to do.”

“3. And the Tilbury company agrees with the Maple City 
company that it will not, while the present franchise or agree
ment with the town of Tilbury for the supply therein of natural 
gas by the Tilbury company shall remain in existence and in 
force, take or procure natural gas from any other company or 
person than the Maple City company for the supply of natural 
gas in the town of Tilbury, so long as and provided that the 
Maple City company shall continuously supply from the land 
hereinbefore described to the Tilbury company sufficient natural 
gas with at all times sufficient pressure and regularity of delivery 
required for the purposes from time to time of the Tilbury com
pany and the persons or corporations taking or buying such gas 
from the Tilbury company, and the Maple City company agrees 
with the Tilbury company that it will produce, supply, and deliver 
to the Tilbury company hereunder sufficient natural gas with 
sufficient pressure and regularity of delivery from time to time 
required for the purposes as aforesaid continuously (provided that 
same can be obtained in merchantable quantities in or upon said 
land), and will not supply or deliver gas or allow gas to be taken 
from the lands aforesaid now or hereafter held or leased by the 
Maple City company, or agree so to do, except subject to the 
rights of the Tilbury company hereunder, and after the Tilbury 
company shall be supplied as aforesaid, with all the gas required 
by it, or to which it may be entitled for supply or marketing or 
sale or use by the Tilbury company as aforesaid.”

Under these provisions the amount of gas to be delivered to 
the respondent is to be (clause 1) “to the full extent of its re
quirements at all times . . . and which gas may be required
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for supply or marketing or sale by the Tilbury company and 
(clause 3) “sufficient natural gas with at all times sufficient 
pressure and regularity of delivery required for the purposes 
from time to time of the Tilbury company.”

While the requirements of the Tilbury company may arise 
under the contracts for present supply, they may include de
mands ‘‘under any franchises or agreements under which the Til
bury company may from time to time have the right or power 
to deliver, distribute, or market or use natural gas. and may 
desire so to do.”

These give a wide range to what can be asked of the Maple 
City company, but they do not, consistently with the concluding 
part of clause 3. as it seems to me, compel that company to store 
up all its assets in order to be able at some indefinite future time 
to meet any possible demand which may be made upon it by the 
respondent.

Clause 3 in effect concedes to the Maple City company the 
right to supply others with gas after the respondent “shall be 
supplied as aforesaid with all the gas (1) required by it. (2) or 
to which it may be entitled for supply or marketing or sale or 
use by the Tilbury company as aforesaid.”

It is not seriously disputed that the Maple City company 
has provided all the gas required by the respondent, as in (1) 
above; and, after a perusal of the evidence, I agree with the 
opinion expressed by the trial Judge on this point. And I 
think the respondent is Entitled under (2) only to what it actu
ally requires and demands from time to time, and not to the crea
tion and preservation of a reserve fund of untapped or unex
hausted gas which, in the meantime, costs it nothing, although it 
might cost the Maple City company a very considerable expendi
ture. and the enforced retention of which would deprive it of the 
right given by the contract of selling “subject to the right of 
the Tilbury company.” That expression would be meaningless 
if its import was that what it could sell would be nothing at 
all because of possible demands in the future.

I find nothing in the contract which militates against this 
construction.

The recital that it is desired that the Tilbury company
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ONT. ‘shall sell, market, or consume all the natural gas to be obtained 
S. C. from the said lands,” is explained by the further words, that the

l imrgy Kas “hall be obtained and delivered for sale or consumption in
Town Tilbury or elsewhere “under the franchises or agreements of

v ' the Tilbury company.” This means under actual or existing
Mavi.e Citt franchises or agreements, whether now or subsequently ae- 

Ou. and .
Gas co. quired ; for no delivery could be required under rights and

hmiÜ^j.a. contracts unless they were operative and in force. This is de
finitely expressed in clause 1 by the words “under which the 
Tilbury company have the right or power to deliver . . . and 
may desire so to do.”

The clause as to payment (2) of course provides for settle 
ment on delivery, and is to be for natural gas marketed and 
sold or used by the Tilbury company, and nothing by way of 
recompense is suggested for the forbearance of the Maple City 
company in acting so as to secure a permanent source of supply 
for the Tilbury company.

A circumstance of some weight is that, under clause 3, the 
provision that the Maple City company will not supply or de
liver gas, etc., except subject to the rights of the Tilbury com
pany, affects not only the land included in the recited leases, but 
that “hereafter held or leased by the Maple City company.”

If the rights of the respondent arc as extensive as it claims, 
then all the lands afterwards acquired would be tied up and 
rendered unproductive, no matter how great the disparity be
tween their productiveness and the requirements of the re
spondent.

I think the words of Mr. Justice Anglin in Dolan v. Baker 
(1905), 10 O.L.R. 259, at p. 270, may well be applied in this 
case: “The unfairness to the vendor of any construction of the 
instrument, which would give to the purchaser an option to cut 
and remove, to be exercised at some indefinite future date, how
ever remote, in effect tying up the timber forever for no con
sideration, unless the purchaser should see fit to exercise his 
rights over it, affords the strongest possible reason for believing 
that the parties never contemplated such an arrangement.”

It is in point to refer to the learned trial Judge’s opinion 
on the effect of the additional wells, which is as follows: 
“Neither am I able to accept unreservedly the theory that all
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the wells within the entire area of the Tilbury gas-field draw 
from the same gas-pockets. It is not pretended that it has ever 
been demonstrated that it is so. All that can be affirmed is that 
it may be so—or at the very most that it is probable. But, as 
there arc external barriers to the north, south, cast, and west 
of the field, taken as a whole, so it may well be that there are 
ridges of impervious strata intersecting the field at some or many 
intermediate points. On both sides it is theory and speculation 
only.

This, if it applies, as it may, to portions of the field, would 
involve the practical failure of the respondent ’s contention that 
the appellants are actually depleting the gas in the original field 
rather than opening new ones. I think the evidence amply sup
ports the statement that, while the proximity of other wells 
makes it likely that both will draw from the same field, it is 
only theory and speculation to assert it as inevitable.

If the Maple City company wras withholding gas to the detri
ment of the respondent, it might lx* that an injunction would lx* 
granted to compel its supply. This would, however, depend upon 
the evidence offered as to the situation and abilities of the parties 
and as to their plant and connections, and it is not a question to 
l>e decided now. If the respondent’s rights are as far-reaching as 
it contends, then, under the concluding words of clause 3, the 
Maple City company could wrcll lie enjoined from allowing gas 
to be taken from a sufficient area of the lands in question, if it 
still owned them. But, if it had parted with them to others not 
Itound by the covenant or not having notice thereof, or if damages 
were a sufficient remedy, or if the contract is one for the sale of 
chattels only, it would be open to it to argue that an award of 
damages was a sufficient remedy. That relief was deemed adequate 
in Silkstone and Dodsworth Coal and Iron Co. v. Joint Stock Co. 
(1876), 35 Ij.T.R. 668, and was given in Erie County Natural Gan 
ami Fuel Co. v. Carroll, [1911] A.C. 105, in Kohler v. Thorold 
Natural Gas Co. (1914), 16 D.L.R. 862, 6 O.VV.N. 67, 26 O.W.R. 
31, and in Dominion Coal Co. v. Dominion Iron and Steel Co., 
[19001 A.C. 398.

The original contracting parties have now passed under the 
control of large rival concerns, one desirous of sterilising the

[Kohler v. Thorohl Xaturel (la* Co. reversed, 27 D.L.R. infra. 52 Can. 
S.C.R. 514.1
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Maple City company’s resources, and the other of exploiting 
them. Present conditions are radically different from the orig
inal situation in reference to which the contract was framed, 
and it is a waste of time to try and square the language of the 
agreement with a set of circumstances never contemplated by 
the parties when they made it. Both concerns went into the 
fight fully aware of the exact terms of the contract. The pre
sent deadlock is the work of both parties, and their actions make 
it nothing but reasonable to regard that agreement as express
ing by its words exactly what was intended and what they must 
be held to.

This would dispose of the action upon the ground that the 
respondent has suffered no wrong at the hands of the appellants, 
were it not for the other defences raised by the appellants. In
stead of merely submitting their construction and offering to 
perform their obligation, the appellants plead that the whole 
contract is void as transgressing the rule against perpetuities, 
and set up the vesting of the properties in the Glen wood com
pany and the subsequent cancellations of the gas-leases. While 
these defences are not now necessary, if the judgment in appeal 
is reversed, they must be disposed of, because they affect the 
basis on which the contract rights, even as now defined, must 
depend.

By paragraph 6 of the formal judgment, the surrenders and 
forfeitures are set aside “in so far as they may be deemed to 
have any effect upon the rights of the plaintiff in the premises.” 
I agree that the findings of the learned trial Judge upon the 
facts would fully entitle them to this relief under the contract 
as construed by him, and in his views on those facts I entirely 
concur. But I do not think the respondent is entitled, in point 
of law, to the relief given.

The Glenwood company had the right to buy the fee. Hav
ing done so, it could forfeit or accept a surrender of the leases, 
unless its doing so interfered with the rights of the respondent 
under the contract in question. If that contract does not relate 
to land so as to give the respondent an interest in it, the respon-
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or an interest in land, for in this case it is dealt with only as 
the former, just as severed trees may be.

The Maple City company is to bore for and win the gas, ami 
is then to deliver it “into the pipe-lines or piping of the Tilbury 
company on or opposite to the east half of lot 14, Middle Road 
South, in the township of Tilbury, where the pipe-lines of tho 
Tilbury company now are upon the highway, there or elsewhere, 
at places acceptable to the Tilbury company. ’ ’

This does not differ in any way from a contract to deliver 
logs or timber when cut by the vendor, which is not an agree 
ment for the sale of or concerning an interest in land : Smith 
v. Surman (1829), 9 B. & 561; Marshall v. Green (1875),
1 ( .P.D. 35, at p. 40.

So that the respondent has no right, except that arising out 
of the contract, to receive the gas when collected and ready for 
delivery in the pipes of the Maple City company. The words 
“which can be obtained in merchantable quantities from tlm 
said lands’* are merely descriptive of the source of supply, and 
might well be used in such an agreement as I have mentioned 
for logs and timber from a particular timber limit or area, as 
was the case in McCall v. Canada Pine Timber Co. (1914), 7 
O.W.N. 296, and in the Supreme Court of Canada (not yet 
reported). The provisions as to delivery at sufficient pressure 
and with regularity indicate that the Maple City company is 
wholly charged with the duty of so handling the gas when won 
and controlled by it as to enable it to deliver it in a usable con
dition to the respondent. Till it does so. it is not appropriated, 
under the contract, to the latter. I think the remarks of Lord 
Atkinson in Erie County Natural Gas and Fuel Co. v. Carroll, 
[1911 ] A.C. at p. 116, indicate that natural gas. under circum
stances similar to those in this case, is merely a chattel.

There remains to be considered the defence based upon the 
rule against perpetuities. In my view of the contract, this can 
only have reference to clause 5, giving a right of entry at the 
respondent *s option upon the lands to boro for gas.

It must be remembered that, apart from that clause, this is 
a personal contract, and clause 5 gives a remedy only upon 
breach of it. to be exercised at the option of the respondent
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The Maple City company, when the right arises, may be 
willing to perform the covenant or allow the exercise of the re
spondent’s rights under it; and it is, therefore, unnecessary 
now to decide the point raised.

The result is, that the appeal should be allowed with costs,
Hidrine, J.A. and the judgment should be reversed. There should be sub

stituted for it a judgment declaring (if desired) that the con
tract in question, as now construed, is in full force and effect as 
between the Maple City company and the respondent, and direct
ing that the respondent pay the costs of the action and counter
claim to the appellants. Appeal allowed.

ALTA. UNION INVESTMENT CO. v. GRIMSON.

S. C. A Uteri a Supreme Court. Scot1. Stuart, Beck and Hundman, JJ. February 19, 
1916.

1. Bills and notes (1 VB 2—135)—Holder in due course Banking 
transaction - Knowledge of fraud—Facts putting on inquiry.

A promissory note acquired in an ordinary banking transaction as 
collateral security for advances does not necessitate the making of inquiries 
about it, unless there is something which might reasonably lead to sus
pect something wrong with the particular note; the fact that a banker, 
before acquiring the note, knew that similar notes were tainted with 
fraud or that in some of the actions brought upon them the defence of 
fraud was raised, does not reasonably lead to suspect that all such notes 
were tainted with fraud as affecting the right to recover as a holder in 
due course.

[OlcbdatU v. Line ham, 1 A.L.H. 41f>; Jonts v. Cordon, 2 App. ( ’as. 
616, distinguished. Sec also Hayden. Clinton Xat. Uk. v. Dixon, 26 
D.L.R. 694 ]

Statement Appeal and cross appeal from the judgment of Ives, J., in 
favour of the plaintiff in an action on a promissory note by holder 
in due course. Varied.

0. M. Biggar, K.C., for plaintiff, respondent.
Frank Ford, K.C., for defendants, appellants.

The judgment of the Court was delivered by
Scott, J.: The action is for the balance unpaid upon a prom

issory note for $875 made by the defendants dated March 2, 
1909. payable December 1. 1910, to McLaughlin Bros, or order 
at the Canadian Bank of Commerce, Red Deer, with interest 
at 6% per annum. The plaintiff claims to lx* the bolder thereof 
in due course.

The note is one of a series given by the defendants in payment
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for n stallion sold or agreed to 1><‘ sold by McLaughlin Bros, to 
them. Another note of the same series was the subject matter of 
an action brought by the Hay tien, Clinton National Bank against 
these defendants an appeal in which was heard at this sittings of 
the Appellate Division (2b D.L.R. 094). The same defences 
are raised in both actions. In my reasons for judgment in the other 
action 1 have dealt with several of the questions arising in this 
action and it is therefore unnecessary for me to again refer to them.

The only evidence as to the circumstances under which the 
plaintiff acquired the note in question is that of Mr. Nye who 
states that for the b years preceding the trial he was the plaintiff's 
assistant treasurer, that it has a paid of $500,000 and
has its place* of business at St. Paul, Minnesota, that it has been 
doing business with McLaughlin Bros, ever since 1004 during 
which it has acquired from them about 200 notes of their cus
tomers averaging about $1,000 each; that it advanced moneys to 
the firm from time to time taking these notes as security
for the advances, the total amount of the advance's varying from 
time to time, but never exceeding $50,000; that by the terms of 
the arrangement with the firm the plaintiff was entitled to hold 
the collateral notes as security for all the outstanding advances; 
that in August, 1910, the plaintiff advanced the firm $9,000, 
taking their own notes therefor and, as collateral security thereto, 
the note in question with other notes amounting in all to over 
$9,000 and that the firm is now indebted to the plaintiff in up
wards of $10,000 in respect of such advances.

The defendants contend that the plaintiff has not satisfied 
the onus cast upon it of proving that it was tin- bona fuie holder 
of the note in question for value before its maturity.

Mr. Nye admits that the plaintiff, before it acquired tin- 
note in question, had brought b or 8 actions upon similar notes 
payable to the firm which had been pledged as security for these 
advances and that in some of these actions, if not in all of them, 
the defence of fraud was raised. Three of these eases are reported, 
viz.y those of the plaintiff against Wells, 5 W.L.It. 409, against 
Polushie, 4 W.L.It. 552, and 8 W.L.It. 530, and against Penas, 
12 \\ .L.H. 7b, and it is apparent from them that the plaintiff had, 
before that time, acquired knowledge that some of the notes 
taken by the firm upon sales of stallions were tainted with fraud
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and tin* defendants contend that the plaintiff, having this knowl
edge. was in duty hound before taking tin* note in question to 
inquire into the circumstances under which it was made, and. as 
it is shown that it failed to make any such inquiry, it cannot he 
held to he a holder in due course.

McLaughlin Bros, appear to have been very extensive dealers 
in stallions in many places in the United States and Canada and 
to have taken a large number of notes in payment for those sold 
by them and the plaintiff alone is shewn to have acquired about 
2(H) of them. In answer to the question why he did not niak« 
any inquiry about the notes Mr. Nye states that the plaintiff 
had done a larg amount of business with the firm, that tin 
collections had been satisfactory, that the plaintiff had quite ;i 
margin and that he did not go into the merits of any particular 
set of notes. He further states that when the firm was doing 
business at Merriam Park, one of their places of business, tin 
plaintiff had less than 1% of loss on the collections, that all fin 
collections were made upon the collateral notes and that tin 
firm never paid plaintiff anything, and that it was not until 
the firm were in financial difficulties in 1912 and then went out 
of business that plaintiff called upon the members of the firm

In my view the transaction under which the plaintiff acquired 
the note in question was an ordinary banking transaction, on- 
of everyday occurrence, and I doubt whether it is the practic 
of bankers when taking notes as collateral security for advance- 
to make inquiries about any such note unless there is something 
which might reasonably lead them to suspect that there might 
be something wrong with that particular note. I doubt also 
whether the fact that a banker knew that a small percent ag- 
of many notes made to a certain customer in respect of other 
transactions and pledged by him as collateral security were tainted 
with fraud would reasonably lead the banker to suspect that all 
notes made to that customer were so tainted.

In Oldstadt v. Lineham, 1 A.L.R. 410, which is relied upon h\ 
the defendants the plaintiffs who had given their separate note- 
by way of bonus for the construction of a grain elevator joined in 
action against the payee and the holder for the delivery up of 
the notes on the ground of fraud and misrepresentation on tli
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part of the payee. The holder admitted that Indore purchasing 
the notes he had heard rumors that the maker of certain notes K.V
purchased by him from the same payee in res|H*et of other similar j-N|ON
transactions had stated that they were obtained by false repre- Invesimi.m 

sentations. The jury returned the verdict: “The plaintiffs are \ 
not liable for these notes and they should be returned to them." ^jmmson 
I'pon this verdict judgment was entered for the plaintiffs. V|M>n 
ap|x»al by the holder the Chief Justice who delivered the judg
ment of the Court says at p. 424 :

While the evidence hen* muy not Iw by any means conclusive to establish 
had faith on the part of the defendant, yet inasmuch as . . . there
apiieatK to me clearly to Ik* some evidence, such as the facts stated alsiut the 
other notes of the same character passing through the same hands, the con
sideration paid for the notes, etc., that might raise a doubt in the jury's mind** 
as to the gissl faith of the defendant and therefore justify the finding that la- 
had not satisfied the burthen cast u|miii him of establishing gissl faith. I think 
the ap|M*al should Ik* dismissed, with costs.

In addition to the fact that the Court held in that cast* that 
the evidence of bad faith on the part of the holder was not by 
any means conclusive there is the further important fact that 
the holder's knowledge of these rumors was only one of a number 
of circumstances |M>inting to bail faith on his part and it is apparent 
that it was only the combination of those circumstances which 
justified the Court in upholding the verdict of the jury. That 
case cannot therefore be looked upon as an authority in favor 
of defendants' contention.

The other cases cited by defendants' counsel are eases in 
which the notes sued upon were purehased outright by the plain
tiff and in each of them there were circumstances known to the 
purchaser in connection with the making of the particular note 
which should have put him upon inquiry and, in addition thereto, 
the acts and conduct of the purchaser were such as to lead the 
Court to infer that he had not acted in good faith. In one of 
these cases, ./owes v. (iorâon, 2 App. ('as. 616, the plaintiff had 
purchased for l'2(X) an acceptance for Cl,720 with the knowledge 
that it had lieen drawn upon and accepted in contemplation 
of the acceptor’s bankruptcy.

In the last mentioned case Lord Blackburn says at 628.
If u man, knowing that a bill was in the hand.» of a |K*nton who had no right 

to it. should hap|K*n to think that perhajis the man had stolen it, when if he 
had known the real truth he would have found, not that the man had stolen 
it, but that he had obtained it by false pretences, I think that would not make
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any difference if he knew that there was something wrong about it and took 
it. If he takes it in that way he takes it at his peril.

But then I think that such evidence of carelessness or blindness as 1 have 
referred to may with other evidence tw good evidence upon the question which, 
I take it. is the real one, whether he did know that there was something wrong 
in it. If he was (if I may use the phrase), honestly blundering and careless, 
and so took a bill of exchange or a bunk note when he ought not to have taken 
it, still he would be entitled to recover. But if the facts and circumstances 
are such that the jury, or whoever has to try the question, came to the con
clusion that he was not honestly blundering and careless, but that he must have 
had a suspicion that there was something wrong, and that he refrained from 
asking questions, not because he was an honest blunderer or a stupid man, but 
because he thought in his own secret mind—I suspect there is something w rong 
and, if I ask questions and make further inquiry, it will not longer he my sus- 
pccting it, but my knowing it, and then I shall not be able to recover—I think 
that is dishonesty. 1 think my Lords that that is established, not only by good 
sense and reason, but by the authority of the cases themselves.

In the other ease against these defendants I have dealt with 
the other circumstances relied upon by the defendants as easting 
suspicion upon the bona fides of the plaintiff in this case.

The trial Judge gave judgment for the plaintiff for the balance 
unpaid upon the note with interest to maturity only, but as hi 
held that there was no evidence that the note was presented 
at the place of payment at its maturity, he directed that the 
plaintiff should pay the defendants’ costs.

The effect of this judgment is that the trial Judge must have 
found that the plaintiff was the holder of the» note in due course 
For the reasons 1 have stated I am of opinion that this finding 
should be sustained.

The plaintiff has given notice of cross appeal on the grounds 
(1) that tin1 trial Judge should have given judgment for the plain
tiff for interest from the maturity of the note until judgment, 
and (2) that the plaintiff should not have been deprived of his 
costs of tiie action, nor should he have been directed to pay tin 
defendants’ costs.

For the reasons stated by me in the other cast1, I would hold 
that the plaintiff is entitled to interest after maturity.

There is evidence, at least, that the note in question was 
presented at the place of payment before the action was com
menced but, apart from this, I have, in the other ease referred to. 
expressed the view that in an action against the maker the plain
tiff should not be deprived of his costs unless it is shewn that the 
maker has been, in some way, prejudiced by the omission to 
present it.
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I would dismiss the defendants’ appeal with costs and direct 
that the judgment in the Court below be amended by awarding 
the plaintiff in addition to the amount already awarded to him, 
interest at the statutory rate from the maturity of the note 
until judgment and, in lieu of the direction that the plaintiff 
should pay the defendants’ costs, directing that the plaintiff 
should have the costs of the action.

I would allow the cross appeal with costs.
Appeal dismissed; cross appeal allowed. 

HANNA v. CITY OF VICTORIA.
Hritish Columbia Court of Appeul. Macdonald. C.J.A.. Irving. Martin. (Sailiher 

and Mc Phillips, JJ.A.. April 3, 1910.

1. Eminent domain i§ II B 2—115)—"Taking” what is—Flans and
NOTICE TO THE AT—MUNICIPAL EXPROPRIATION H HI OPENING LANE. 

Filing plans and specifications and service of notice to treat, in an 
expropriation by a municipality for the purpose of o|>ening a lane, 
constitutes a "taking" of land in the statutory sense as entitling the 
owner to claim compensation under sec. 399 of the Municipal Act, 
R.S.B.C. 1911. eh. 170.

2. Limitation of actions (§111 C—115) Actions against municipality
what are—Proceedings for compensation upon expropriation. 

An application to a Judge to appoint an arbitrator is merely a step 
in the statutory proceedings to determine eom|x*nsation and not an 
"action” within the meaning of sec. 513 of the Municipal Act (R.S.B.C. 
1911, ch. 170). barring actions against the municipality if not commenced 
within a year from their accrual.

[Hanna v. City of Victoria, 24 D.L.R. KS9. affirmed.!

Appeal from the judgment of Clement, .1.. 24 D.L.R. 881), 
granting an application in proceedings for compensation under 
the Municipal Act, R.S.B.C. 1911, ch. 170. Affirmed. 

Hannington, for appellant, defendant.
McDiartnid, for respondent, plaintiff.
Macdonald, C.J.A.:—The point of law involved is a very 

narrow one. The city passed a by-law for the opening of a lane 
which would involve the taking of a strip of Hanna’s property. 
The city in due course filed plans and specifications and served 
notice to treat and Hanna made his claim within 00 days there
after. From that time on nothing was done by either party until 
recently when Hanna appointed an arbitrator, and in default of 
the city doing likewise moved a Judge of the Supreme Court to 
appoint the city’s arbitrator. The order was made, and from that 
order the city is appealing.

Two points were taken before us by appellant’s counsel. 
He said that as the land had not yet been actually entered upon,

Investment
Co.

Crimson.

M*cdon*ld,
C.J.A.
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but was still in the respondent’s possession, he has suffered no 
injury and is not entitled to compensation. I think the city 
took the land in the statutory sense when it filed plans and speci
fications and served the notice to treat in pursuance of sec. 39V 
of the Municipal Act. When the respondent filed his claim the 
city could then accede to his demand or arbitrate. It did not 
accede to his demand, and it was therefore open to either party 
to appoint an arbitrator and force along the proceedings, and 
unless the respondent is barred by delay we are not in this appeal 
concerned with the question of damages or compensation: that 
is a matter to lx* decided in the arbitration proceedings.

This brings me to the second contention in the appeal, namely, 
that respondent’s claim is barred by one or other of the limitation 
sections in the Municipal Act. Now, it cannot be barred either 
by sec. 398 or by sec. 402 because the claim admittedly was 
made within the shortest of the periods therein specified. The 
only other section relied on is 513, which declares that all “actions” 
against the municipality shall be barred unless commenced within 
a year from the accrual of the right of action. In my opinion the 
respondent's application to a Judge to appoint an arbitrator was 
not an action within the meaning of that section: it was merely 
a step in the statutory proceedings to determine the compen
sation.

1 cannot see how respondent’s delay can affect the matter. 
The appellant was more to blame for this delay than res])ondent 
was. Unless therefore it. can be said that the scheme of opening 
the lane was abandoned with the acquiescence of the respondent, 
which on the material before us it cannot, then respondent’s 
position is as strong to-day as it was 3 years ago. The appeal 
should be dismissed.

Martin, J.A.:—1 think the Judge below came to the right 
conclusion on the effect of sec. 513. That was the only point on 
which 1 entertained any doubt during the argument. In view 
of the decisions of this Court, then cited, the submissions that the 
land was not “taken” by the city, and that it can withdraw from 
its position are hardly open to argument: the difference on the 
latter point between the English and American authorities is 
noted in Dillon on Municipal Corporations (1911), vol. 3, p. 
1651.
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Galliher, J.A.:—The ant Hanna has applied, under
see. 8 of the Arbitration Act, to have the ■ appoint an arbi
trator on l>ehalf of the city, the city having refused to do so. 
The Judge made the order and from that order this appeal is 
taken.

On April 4, 1912, the city passed a by-law to open up a lane 
through certain property of the applicant and others, and served 
notice upon Hanna that they would require certain portions of 
his property for the undertaking. Hanna replied to this notice 
on August 5, 1912, sending in his claim for damages. The city 
did not proceed with the work nor did they take actual possession 
of the lands and nothing was done by either party until September, 
1915.

Hanna, through his solicitor, F. A. Me Diarm id, on September 
1(>, 1915, notified the city that he had appointed A. M. Bannerman 
as his arbitrator, and called upon the city to appoint an arbi
trator representing them. This the city failed to do hence the 
applicat ion.

Mr. Hannington, on behalf of the city, objects that the land 
was never taken, and secondly, that Hanna is too late in making 
this at ion. I think the land is taken under the Act when the
notice to treat is served. The city cannot serve and file notices 
affecting lands and assume dominion over them, and prevent 
the owners from dealing with them, and withdraw at pleasure 
without more. The serving of the notice under our Act is, 1 think, 
equivalent to an agreement to purchase the lands. ( )n t hat ground 
the appellants fail.

On the second ground—this is not an action within the mean
ing of sec. 513 of the Act, nor does sec. 398 apply. It was contended 
that, as the land was not actually taken and no work proceeded 
with, no damage has accrued to the applicant. That does not 
necessarily follow. In any event the " ant is * to a
reference to arbitration. The appeal should be dismissed.

Irving, J.A., agreed.
NI< Phillips, J. A:— 1 would dismiss the appeal.

Appeal dismissed.

B. C.

C. A. 
Hanna

Victoria.
(iulliher, J V

Mr Phillips J.A.
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CITY OF PRINCE ALBERT v. VACHON.
Saakalchewan Su/ire me Court, Xnclunds, Lamont, brown ami Elwood, JJ., 

March 18, 1916
1. Limitation or actionk (§ I D—27)—Claims against mvmcipauties—

Ketroautivenesh nr statute.
Section 358 of St at. Sank. 1915, eh. lti, burring claim* for damages 

against municipalities resulting from lam I I icing injuriously affected 
unless made in writing with particulars of the claim within one year 
after the injury, affects more than mere matter* of procedure and takes 
away a right existent under the law a* it stood before the passage of 
the statute, and is therefore not retrospective.

[Hex v. liharma, [1905] 2 K.B. 335. The Ydun, (1899J IV 236, dis
tinguished: Hickxon v. Darlow, 52 L.J. Ch 453; Wright v. Hale, 30 L.J 
Ex. 40, applied.)

2. Municipal corporation* (§ II U 1—203)—Liability nut land injuri-
OVHLY APrECTED KHOM GRADING STREETS.

The work of grading streets is s|iecifically conferred by secs. 37K 
and 390 of the City Act. R.8.S. 1909. ch. 84, and is therefore a work 
in the "exercise of powers under the Act ” within the meaning of sec 
245 as entitling an owner to comiiensation for land injuriously affected 
though no part of the land itself is actually taken.

3. Municipal corporations ( j II G(J -264)—Damages resulting from
GRADING STREETS —FORM OF REMEDY—ACTION AT LAW—ARBI
TRATION.

The fact that the affidavit on a motion to appoint an arbitrator claims 
damage* in consequence of excessive and unnecessary grading does 
not thereby restrict the applicant to the remedy by an action at com
mon law, but it is for the arbitrator, acting under sec. 370 of the City 
Act, 1915, ch. 16, to determine the amount of damages resulting from 
the exercise of powers under the Act.

Appeal front an order of McKay, J.. appointing an arbitrator 
under sec. 370 of the City Act 1916, ch. 16, to determine the 
damage to an abutting property owner on a claim arising under 
see. 245 of the City Act, R.S.S. 1909, ch. 84. Affirmed.

I). If. Adorn, for appellant.
H. Mu lea nter, for respondent.
The judgment of the Court was delivered by 
Elwood, J.:—In or uliout the spring of the year, 1912, the 

city of Prince Albert graded on Sixth Ave. west, and on Eighteenth 
St. west, past the property of the claimant, J. A. Vachon. On 
Oc tôlier 22, 1914, the said Vachon wrote a letter to the Board 
of Works Committee of the city stating that on account of the 
change of grade of the said Sixth Ave. his property had been injured 
in the manner set forth in his letter and stating that the city should 
reimburse him for the loss sustained and suggesting that the same 
lie referred to a board of arbitration.

On November 4, 1915, the said Vachon. by his solicitor, served 
a notice returnable before a Judge in Chambers to appoint an 
arbitrator under the City Act to arbitrate on the claim of the 
said Vachon.
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My brother McKay appointed an arbitrator and from this SASK. 
the city has appealed. The grounds of appeal are as follows: S. ( '.

2. That the claim of the applicant is barred by see. 358 of (nv OF 
the City Aet, being eh. 1G of the Statutes of Saskatchewan of 
1915, in respect the said Vachon did not make a claim for damages , . 
in writing with particulars of the claim within one year after the 'A< 
injury was sustained. 3. In the alternative, that the said Vachon i-iwood. j 
did not deliver, or furnish to the said city any particulars, or 
alternatively, sufficient particulars of his claim against the city.
4. In the further alternative, that the matters complained of 
by the said Vachon as set forth in his affidavit of October, 1915, 
having been done by the city not in the exercise of any powers 
conferred upon it under the City Act or otherwise, but wrong
fully, the remedy of the said Vachon is not by arbitration under 
the City Act. 5. In the further alternative that the terms of 
the said order appointing the said Thomas H. McGuire, arbi
trator, if said order lx* not discharged, be amended so as to re
strict his appointment to determine only the compensation pay
able to or damage sustained by the1 respondent in so far as same 
arise from work properly done by the appellant under the statutory 
powers conferred upon it by the City Act only.

At the time of the injury complained of, tin* City Act in force 
was ch. 84 of the R.S.S. 1909.

With the exception of sec. 247 of that Act, there was no section 
requiring the ant to give notice to the city of his claim, and 
it was admitted before us that no notice had been given by the 
city in a local liewspaiier of the * tion of the work. I think, 
therefore, that section did not apply.

It was contended, however, by virtue of ch. 1G of the Statutes 
of 1915, sec. 358, the applicant, not having made a claim in writing, 
with particulars of his claim, within one year after the injury was 
sustained, has no right to make a claim for damage's. Said sec.
358 is as follows:

Except where the |>erson entitled is an infant, a lunatic, or of unsound 
mind, a claim for damages resulting from his land being injuriously affected, 
shall he made in writing, with particulars of the claim, within one year after 
the injury was sustained, or after it became known to such person, and, if 
not so made, the right to such damages shall be forever barred.
I am of the opinion that the said section is not applicable to the 
case at bar. To give effect to the contention of the city would 
mean that the effect of the statute of 1915 would be to absolutely

5

45
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take away the claim of the applicant, hccausc that statute was 
passed more than a year after the injury complained of and, then - 
fore, there never was since the passing of the Act any occasion 
upon which a notice provided for by the Act could be given.

The case is quite different from eases cited by the city; for 
instance, in Hex v. Dharma, 11905] 2. K.B. 335, the statute under 
review did not take away the right but merely extended the 
time within which the proceedings might be taken. The same 
was the case in The Ydun, (1899) P. 236. The case at bar 
seems to me to be similar to Hickson v. Dorlote, 52 L.J. ( 'h. 453. 
The question in that case was the effect of the Bills of Sale Act, 
1882, sec. 8, of which provided that every bill of sale 
shall be registered under the principal Act within seven clear days after the 
execution thereof—otherwise such bill of sale Khali be void in res|»ect of the 
IHTKonal chattels comprised therein.

It apitcared that the bill of sale in question was given on 
October 5, 1882, before the Bills of Sale Act, 1882, came into 
operation.

Fry, J.. is quoted as follows: —
In the next place, the difficulty in which the holder would l»e placed would 

Is* great. because he would Is* required to register in seven days. Consequently, 
his right would Is* avoided by a statute which <1«s*k not give him an oppor
tunity to put the matter right.
And it was held that the statute was not retrospective.

It seems to me that the law is correctly stated by Channel, 
B., in Wright v. Hale, 30 L.J. Ex. 40 at 42. where he says as follows :

When an Act of Parliament is made which from the time of its operation, 
whenever that time shall be, will have the effect of taking away a right of 
action that had actually vested before the Act passed, then I agree in the 
argument of Mr. Chambers that the Court ought to see clearly that the legis
lature intended the Act to have a retrospective operation.
And Wilde, B., at p. 43, is reported as follows:—

And the principle that seems to me to In* applicable to the case is this, 
that where you are dealing with a right of action, and an Act of Parliament 
passes, unless something express is contained in that Act, the right of action 
is not taken away ; but w here you are dealing with mere procedure, unless 
something is said to the contrary, and the language in its terms applies to 
all actions, whether before or after the Act. there 1 think the principle is, 
that the Act <1(h*s apply without reference to the former law or procedure.

In my opinion, the effect of requiring the applicant to give
e of his claim so far as it affects the present cast» is something 

more than mere procedure. At the time that the statute of 1915 
was passed, the applicant had a claim for damages. The law, as 
it then stood, did not require any notice of his claim to be given.

05
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The statute of 1915, if it applies, takes away the right without SASK.
giving the applicant—to quote the language of Fry, J., ante— H. C.
“an opportunity to put the matter right." 1 am of opinion, (ITV or
therefore, that the section of the statute of 1915 is not retro- 1’hince

Albert
spective.

This, therefore, disposes of the first two of the above objee- ^ avh«»\ 

tions, because, as stated above, the applicant was not bound to Elwo,,di 
furnish any particulars of his claim and, therefore, it was imma
terial whether or not the particulars furnished were sufficient.

So far as the third of the above grounds of ap]>eal is concerned 
the section under which the claim is made is sec. 245 of the above 

ch. 84; that section is as follows:
The Haiti council or commissioners shall make to the owners or occupiers 

of or other person* interested in any land taken by the city in the exercise of 
any of the powers conferred by this Act due compensation therefor and pay 
damages for any land or interest therein injuriously affected by the exercise 
of such |towers the amount of such damages being such as necessarily result 
from the exercise of such powers beyond any ml vantage which the claimant 
may derive from the contemplated work; and any claim for such compensation 
or damages if not mutually agreed upon shall be determined by arbitration 
under this Act.

It was argued Indore us that the compensation payable for 
land injuriously affected was only payable when some land had 
been taken and other land injuriously affected. I am of opinion, 
however, that the clear meaning of the above section is that the 
council shall pay damages for any land injuriously affected by the 
exercise of the powers conferred by the City Act upon the city.

Sec. 390 of the said ch. 84 provides that
All public roads, streets, bridges, highways, lanes, alleys, squares or other 

public places in a city shall be subject to the direction, management and con
trol of the council for the public use of the city, 
and sec. 378 specifically provides for

The opening, widening, straightening, extending, grading, levelling, 
macadamising, paving or planking of any strict or public lane, alley, way 
or place.

I do not think there can be any doubt and, in fact, it was not 
seriously argued that the work of grading the street was a work 
in the exercise of powers granted by the said Act.

It was objected, however, that because the affidavit tiled by 
the applicant as part of the material on the motion to appoint 
the arbitrator claimed damages in consequence of excessive and 
unnecessary grading that therefore something was being claimed 
beyond what could be assessed upon an arbitration under the
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true* that the affidavit does so claim, but there was put in as part 
of the material the notice which merely claimed comj>ensation 
on account of the change of the grade and I am of opinion that

V'action. nothing in the affidavit takes away the» right of the applicant to
El wood, J. have determined by arbitration and as provided by the Act the 

amount of the damages, if any, sustained in consequence of the 
work performed by the city. It will be for the arbitrator to assess 
the damages at such an amount as is necessarily the result of 
the exercise of the powers; but I do not think that we should in 
any way formally restrict the arbitrator.

The- order api>ealed from was made under sec. 370 of the Act 
of 1915, which is as follows:

Where the coin|>enflation or damages have not been agreed upon, the 
amount thereof shall be determined by the award of an arbitrator appointed 
by a Judge of the Supreme Court upon motion made to him by either party. 
And in my opinion the sole duty of the .ludge was to ap))oint an 
arbitrator and as I said above, it is the duty of the arbitrator 
to assess the damages in accordance with the provisions of the Act.

In my opinion, therefore, the appeal should be dismissed with 
costs. Appeal dismissed.

CAN. SINGER v SINGER.

8. C. Supreme Court a/ Canada, Sir Charles Fitzpatrick, C.J., and Danes, Idinyton.
Duff, .1 "■//"' Hrnd, i,r. .1.1 February i. ecu.

1. Wills (§111 (i 7—150)—Income or estate during widowhood—
Discretion as to maintenance of children.

A will providing the payment to a widow, during the term of her 
natural life and as long as she shall remain a widow, the net annual 
income from the estate for the maintenance of herself and children, 
the annuity to cease upon her re-marriage, entitles the widow to such 
income during her widowhood for her own use absolutely, and vests 
in her the discretion, non-re viewable if exercised in good faith, as to 
the extent and manner of providing for each child, and does not obligate 
her to take into consideration the need of children who married or 
otherwise forisfamiliated.

2. Wills (§ 1 F—60)—-Codicil—Effect on terms of will—Limitation
AS TO TIME OF DISTRIBUTION.

A clause in a will, directing the payment to each of the testator's sons 
who shall reach the age of thirtv years, a sum equal to half that portion 
of the estate to which he may become entitled under the will upon the 
death or re-marriage of his mother, modified by a codicil that the real 
pro|K‘rtv of the testator shall not be divided among the beneficiaries 
until after the lapse of ten years from the testator's death, does not 
thereby postpone the division to be made u|>on the death or marriage 
of the widow, hut merely has the effect of sus|>ending the payment to 
which any son may become entitled in so far as it may necessitate 
the sale or conversion of any real estate for that purpose.

(Re Singer, 22 D.L.R. 717, 33 O.L.R. 802, affirmed.)
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Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 22 D.L.R. 717, 33 O.L.R. t>02, varying 
the judgment of Middleton, .)., at the hearing. Affirmed.

Dewart, K.C., for the appellant, Mr. J. Singer.
Cowan, K.C., and Hone, K.O., for other appellants.
Watson, K.C., for respondent, Annie Singer.
Sir Charles Fitzpatrick, C.J.: I am of opinion that this 

appeal should be dismissed with costs.
Davies, J.: -The difference of opinion between the trial 

Judge, Middleton, J., and the Division, as to the rights
of the widow, Annie Singer, to the net annual income arising from 
the estate during her widowhood is not very great. After consid
eration of the arguments advanced at bar on the construction 
of the provisions of the will and codicil relating to this net annual 
income, I accept that of the Appellate Division as probably the 
more correct one.

With respect to the construction of,the clause providing for 
advancement to those sons of the testator who reached the age 
of 30, I entertained at the close of the argument a good deal of 
doubt. The reasons given in the dissenting judgment of Magee, 
.1., are strong and cogent in favour of the construction he adopted, 
that the codicil did not interfere with the provision in the will 
for payment by way of loan to the sons on attaining the age of 
30 years.

While I agree that the solution of the question is surrounded 
with difficulties, 1 have reached the conclusion that the arguments 
in favour of the construction adopted by the Appellate Division 
preponderate, and that the effect of par. 10 of the codicil is to 
isistpone the right under the will of the sons who attain the age 
of thirty to be paid the one-half of their shares except as stated 
by the Chief Justice.
in so far as it may lx* practicable lo make payments to them out of the per
sonalty and the proceeds of such of the real pro|x>rty as the trustee# may 
have sold.

On the whole, I adopt the reasoning and conclusions of Sir 
William Meredith, C.J., and would dismiss the appeal.

Vnder the circumstances and the reasonable doubts existing 
as to the true construction of these clauses of the will, taken 
together with Magee, J.’s dissenting opinion, I would not allow 
costs against appellants but would let each party pay his own.

CAN

S. V.

Sir (.'hurles 
Fitzpatrick,CJ.

^277
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Idington, J. :—The conditions existent in this family are unsatis
factory. 1 should, however, he sorry to increase and intensify 
their troubles and then perpetuate them by substituting the 
discretion of the Court for that of the mother whom the testator 
had wisely chosen to be head of the family when he was gone. 
She may make mistakes, but her maternal instincts will probably 
rectify or ameliorate them. The Court substituting itself for her. 
inevitably must make mistakes it never can rectify.

The carefully prepared judgment of the learned Chief Justice 
of Ontario, with which I agree, leaves nothing more for me to sax
on the question of interference with the mode of the mother’s 
exercising her judgment.

The formal judgment of the Appellate Division lays down eor- 
rectly the lines to lie observed and yet as I read it puts no bar in 
the way of the mother aiding when they deserve it, even those over 
21 and forisfamiliated.

On the question arising upon the construction of clause 10 
of the codicil I agree with the result reached by the judgment 
appealed from.

The testator by a will, made in 1004, directed as follows:—
I direct my said trustees to pay to each of my sons who shall reach 

the age of thirty years a sum equal to half that portion of my estate to 
which such son is entitled under this my will u|sm the death of his mother, 
such portion to In* valued at the time of each son attaining his thirtieth year, 
the valuation to he made by my executors and trustees and shall he final. 
Such payment to la* considered as a loan from the estate, 
and on October 31, 1911, two weeks before his death, made a long 
codicil thereto of which clause No. 10 is as follows:—

10. I hereby further direct that my real property shall not he divided 
among the beneficiaries as directed hv my will until after the lapse of ten years 
from my death, and I further direct that the business of managing my real 
estate shall be carried on by my sons as it has been carried on heretofore, and 
I direct that my sons shall receive such salaries as shall seem just in the dis
cretion of my executors in remuneration for their services.

And clause No. 14, the last, is as follows:—
14. And I further direct that anything mentioned in the aforesaid will 

which is at variance with the provisions mentioned in this codicil, shall be 
subservient and subject to this codicil.

The estate, at his death, consisted chiefly of over three hundred 
parcels of real estate in Toronto. Four of his sons had then reached 
the thirty-year limit.

The estate was under mortgages to three-eighths of its value. 
Much of it was unproductive or in a state of dilapidation, needing
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repair. These and many other known circumstances must he home 
in mind in attempting the interpretation and construction of this 
codicil. We can say nothing of the unknown which the prudent 
testator refrains from disclosing and which we cannot appreciate 
in order to help construction.

I should-have supposed, hut for judicial differences of opinion, 
the mere reading of this clause No. 10, in light of the surrounding 
facts and circumstances, restricted as it is to real estate, was so 
plain as to need no aid. But in effect it is urged that it must have 
read into it the word “finally" as qualifying the word “divided" 
therein. For the argument presented by appellant means, if 
anything, that the distribution provided for by the clause 1 have 
quoted from the will, was not in substance a division pro lanto, 
though conditionally subject, however, in case of a shrinkage of 
the estate to a return or reduction in share, but merely a loan, 
and that, according to some theories put forward, on good security 
and bearing a good rate of interest; the prospective share in the 
estate, of course, forming part of the security.

If it was in essential characteristics merely a loan, why all 
this litigation? The parties concerned, over thirty years of age, 
could possibly borrow in Toronto on their respective shares almost 
as advantageously as the executors without all this expensive liti
gation to be paid for, in addition to the usual commissions on such 
transactions.

Bins the contingency of death without issue, possibly insurable 
against, there is not much difference in the character of the bor
rowing by the trustees sought herein to be immediately enforced 
by this proceeding and that obtainable by each of the appellants 
in respect of his share.

For admittedly the trustees of the estate cannot just now, in 
the present state of the market, sell its real estate and can only 
meet the obligations which the construction contended for would 
involve, by borrowing at a great disadvantage.

All this is, it may be said, aside from the question of construc
tion. I agree. I only desire to illustrate the real nature of what 
is contended for by those relying uixm the language used in the 
clause relative to the advances to be made being merely loans to 
those attaining 30 years of age.

What has happened may, or may not, have been within the

CAN.

K C.

Slse.EK. 

Mington. J
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contemplation of the testator when making his will, but assuredly 
it was when making his codicil thereto, and anything in the will 
at variance therewith is expressly made subservient to the codicil. 
Such submission extends to the giving, if need be, of an entirely 
different shade of meaning to that it might have borne standing 
alone and amid entirely different surrounding circumstances.

I think, however, such advances were merely intended to be 
pro tanto a distribution of the estate, but in order to provide for 
the contingencies necessary to be kept in view, having regard to 
tin* equal division ultimately to be made and contemplated by 
the testator, should be in such view, but in that only, treated as 
loans.

Assuming any such advance made upon terms only within the 
language of the clause and without any further stipulation for 
its return than implied therein, is it at all conceivable that any 
Court would maintain an action for the recovery back of any part 
thereof, save so far as needed to produce the equal distribution 
contemplated?

If not, then the advance is to the extent not so recoverable 
neither more nor less than the division in the language of the codicil 
“among the beneficiaries as directed by my will.” Again, the 
language of the clause itself presupposes the money in hand; for 
nowhere is there any direction to sell or mortgage for any such 
purpose. To imply such an imperative direction in the clause or 
whole will (to be read now in light of the codicil now dominating 
its expressions) dealing with such an estate as left at the death of 
the testator, would be, I think, attributing to him a want of that 
business sense and foresight which, 1 think, he was possessed of.

If no other question had been raised than one asking the Court 
to compel the trustees to mortgage and pay for such a purpose, 
would the Court have listened to it and acceded to that which 
might spell ruin for the estate?

The testator realizing, as every sane man of experience and 
foresight must have done in the end of October, 1911, that by the 
end of a year thence, when his will would have become operative 
for purposes of partial distributions, and the fruits of real estate 
speculation would have begun to ripen; and of these a long period 
of depression in real estate was sure to ensue, provided against 
such contingencies. He realized the possibly disastrous results of
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an enforced distribution under such conditions of a large part of 
his estate. He wisely anticipated all that and what was or might 
he involved therein anil provided against it by clause No. 10 of 
this codicil.

We are invited to frustrate his purpose by putting on his will, 
and on this codicil, a construction that 1 venture to think would 
have surprised him. So far common knowledge, if we use it, can 
guide us.

But in view of the lapse of time between the making of will 
and codicil, it is not at all improbable, in light of the story unfolded 
herein by some of those concerned, that in the development of 
his sons he had found something to warrant him in providing (in 
a way his earlier hopes in that regard induced him to refrain from), 
against their jjossible or probable improvidence or that of some of 
them.

I do not think we are entitled to frustrate the results he aimed 
at. whatever they were, by placing ujxm his language used in 
clause No. 10, and clearly emphasized in clause No. 14, a construc
tion it does not necessarily liear.

Moreover, it is quite clear he left to the future developments, 
that time and chance might bring, the earlier conversion, in the 
ordinary prudent way, of his real estate into personalty, where
upon the clause for partial distribution would lieeome o|H»rative.

The power of sale remained intact, save that impliedly it was 
not to be used in olx»dience to an enforced demand for distribution 
within the period of ten years.

I need not dwell upon the bearing of other minor considerations 
such as, the income of the estate belonging to the widow and the 
consequent results upon it by the construction contended for; 
and the salaries provided in the codicil for the management of 
the estate by his sons, and the possibility of the codicil having 
been drawn by a non-professional hand as the providing for a seal 
in the execution thereof indicates.

The true construction must ever be in the case of a will, the 
ascertainment of the purposes of the testator to be gathered from 
the will read in light of the circumstances known to surround him, 
making it and not least of these the condition of the estate.

Then its entire scope and purposes must be kept in view and 
no single feature, unless so expressed as in this codicil, allowed to

15—27 D.1..R.

CAN.

N. C.

Iilinrton, J.



Dominion Law Reports. |27 D.L.R220

CAN.

8. C.

idington, J.

Duff, J.

Anglin, J

dominate the rest. So treating will and codicil 1 do not feel any 
doubt in the results I have reached.

I agree that no compensation is allowable to the executors. 
The actual labour in that connection is provided for by salaries 
to be paid the sons in regard thereto. The responsibility evidently 
was not to be compensated for. I think the appeal should be 
dismissed with costs.

Duff, —The important question turns upon the effect of 
clause ten of the codicil. It is by no means free from doubt, but 1 
think effect may be given to the intention of the testator, as 1 
infer from the admitted facts, without doing violence to the 
language. The intention unquestionably was, I think, to pro
hibit a sale of any part of the real (‘state for a period of 10 years. 
The appeal should be dismissed with costs.

Anglin, .1.:—The first question presented on this appeal i- 
as to the effect of the following provision of the will of the lat< 
Jacob Singer:—

I direct my said trusters to pay to my wife, Annie Singer, during the terrii 
of her natural life and as long as she will remain my widow, the net annual 
income arising from my estate for the maintenance of herself and our children, 
should, however, my wife re-marry. then such annuity shall cease.

Middleton, J., who heard the case in the first instance on 
an originating notice, held that:—

The said Annie Singer is not entitled to the iwt annual income arising 
from the said estate to her own use absolutely, bill subject to the obligation 
to use the same not only for her maintenance, but also for the maintenant1! 
of the children of the testator, and that the right of any child to maintenance 
does not cease on attaining majority or marriage; 
and he directed a reference to determine what allowance, if am. 
should be made to each of the children of Jacob Singer out of 
the income of the estate.

The Api>ellate Division varied this judgment by declaring 
that:—

The said Annie Singer is entitled to the net annual income arising froth 
the said estate during her v for her own use absolutely, but subject
to an obligation to provide thereout for the maintenance of the childrci 
of the testator or such of them as in her discretion to be exercised in good 
faith she shall deem to require the same, but such obligation does noi extend 
to any child who has or shall he married or otherwise be forisfamiliated.

The appellants contend for the restoration of the judgment «>: 
Middleton, J. The respondent Annie Singer upholds the judg
ment of the Appellate Division. The other respondents, repri 
sented by Mr. Holman, maintain that the interest of Annie Singei

145
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is absolute; that any obligation imposed upon her is not in the 
nature of a trust, but is purely moral; and that the children have 
no interest legally enforceable1. The difference between the re
spective orders made by Middleton. J., and bv the Appellate 
Division (apart from the exclusion of children married, or other
wise forisfamiliated), would seem to In* that, under the latter, 
the discretion of the mother is wider and enables her, for reasons 
that seem to her sufficient, to exclude any child from maintenance. 
Interference of the Court is limited to a ease of mala fuies in the 
exercise of her discretion.

With Sir Cleorge Mellish, L.J.:
I do not understand how a Court of Kquily can execute a trust where 

tlie testator says that he has such confidence in his willow that lie wishes 
her. and not the Court of Chancery, to say what share she shall have, and 
what share the children shall have. Lamin’ v. Karnes, ti Ch. A|>|>. 597, at p. 
«01.

According to many authorities language such as that used 
by the testator does not create a complete trust in the strict 
sense; Horn! v. Dickinson, 33 L.T. 221; Lambe v. Domes, 0 Ch. 
App. 597, at p. 601; Mafkett v. Mackett, L.R. 14 Eq. 49; Allen 
v. Furness, 20 A.R. Ont. 34; lie Shortreed, 2 O.W.lt. 318: Atkinson 
v. Atkinson, 80 L.J. ('ll. 370-372. But there are, no doubt, 
other authorities in which the contrary has been held, e.y., Scott 
v. Key, 35 Bcav. 291; Woods v. Woods, 1 My. & Cr. 401; Long- 
nmre v. Elcum, 2 V. & C. Ch. 303. The line is difficult to draw. 
But the eases rather seem to indicate that a bequest of income 
will more readily be held to impose a trust, especially if given to 
the mother, than a similarly phrased gift of the* corpus. Kversley 
on Domestic Relations (3rd ed.), p. 088. Yet whether she should, 
or should not. be held to be a trustee, the authorities seem to 
establish that there is an obligation toward the children imposed 
upon a widow to whom money is bequeathed for the support of 
herself and her children, which the Court will, under certain cir
cumstances, enforce. Allen v. Furness, 20 Ont. App. R. 34; 
and Booth v. Booth, 11894] 2 Ch. 282; are instances in which the 
( ourt interfered to protect the fund in the interest of the children 
against creditors of a legatee subject to an obligation of main
tenance. lie (I. Infants, [1899] 1 Ch. 719, is a case in which the 
Court interfered on an admission of obligation made by an 
immoral mother. Thorp v. Owen, 2 Hare 607, was a case of ad
mitted trust. Rut there are other cases in which, without holding
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that a trust had been created, the Courts have, as against the par
ent, asserted the existence of an obligation in favour of the chil
dren which they would enforce. Re Robertson's Trust, 6 W.R 
40f>; Raikcs v. Ward, 1 Hare 445; Castle v. Castle, 1 De G. & .1 
352; Browne v. Pauli, 1 Sim. (N.S.) 02, at 103; In re Pollock, 
[1000] 1 Ch. 140. A fortiori, if there be a trust, however wide 
the discretion, the Court will interfere in the event of failure or 
refusal to exercise it honestly.

As Theobald says (7th ed.), p. 401 :—
The decisions U|xm gifts to a parent for the benefit of himself and Ins 

children run into fine distinctions.
See cases collected in Lew in on Trusts (10th ed.), at p. 157, and 
Jarman on Wills (10th ed.), pp. 800 et seq.

After fully considering all the provisions of Jacob Singer 
will, I agree with the view expressed by Middleton, J., when, 
speaking of the testator’s intention, he said :—

Mr. Singer undoubtedly had unbounded confidence in his wife. Many 
expressions in the will point in that direction; and 1 think that his dominant 
intention was that during the lifetime of the wife, so long as she rcimiinol 
his widow, she should occupy substantially the same jiosition towards the 
children as he occupied himself.

In that view there would be no trust properly so called. 
The obligation of the mother would be almost purely moral. 
The only right enforceable against her in the Courts would be the 
right to support which the law gives to minor children against 
their father, commensurate with his means and station in life, 
subject to the further limitation, that the Court will not interfere 
to enforce that right against the mother if she should, in the 
bond fide exercise of her discretion, determine that the circum
stances warrant her withholding maintenance in part or in whole 
in the case of any child. That, I take it, is the measure of the 
children’s right which the judgment of the Appellate Division 
accords.

This wide discretion the mother appears to have under such 
a provision as that with which we are dealing, which involves 
determining from time to time and under varying circumstances 
how much of the income should be used for each and any of the 
purposes indicated, and it is subject to curial interference or con
trol only when it is shewn that she has not exercised it fairly 
and honestly ; Costabadie v. Costabadie, 6 Hare 410: Tabor v. Brool s, 
10 Ch. D. 273, at 277; Re Roper's Trusts, 11 Ch. D. 272.
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I am, with respect, of the opinion that this is the correct 
interpretation of the disposition made by the testator of the 
income of his estate. I desire, however, not to l>e understood as 
dissenting from the view expressed in the Appellate Division that, 
under the doctrine stare decisis, whatever may be the view now 
prevailing in England (Theobald (7th ed.), 495; Lewin on Trusts 
(10th ed.), p. 159), in Ontario the view expressed in Cook v. 
.Xoble, 12 O.R. 81, that married and otherwise forisfamiliated 
children are not entitled to share in a gift for maintenance such 
as this should be adhered to. But there is nothing to prevent the 
mother applying a part of the income for the benefit of adult and 
married children who may need assistance, if she can do so con
sistently with her duty to herself and her unmarried minor 
children.

I question the jurisdiction on an originating notice to deter
mine the issue of good or bad faith on the part of the widow. At 
all events, if such a jurisdiction exists, I think the better course 
is that which has been taken in the Appellate Division, viz., 
in the first instance to dispose of the questions of construction 
and to determine finally the rights of the parties under the will 
leaving it to the children, after that has been done, to proceed, 
if they should deem it necessary and proper to seek the aid of 
the Court to enforce the rights so declared.

I would, for these reasons, maintain the judgment of the Ap
pellate Division on the first branch of the appeal.

The next question is whether the provision of the will, which 
directs the trustees
to pay to each of my sous who shall reach the age of 30 years a sum equal 
to half that portion of my estate to which that son is entitled under this, 
my will, upon the death of his mother, such portion to lie valued at the time 
of each son attaining his thirtieth year, the valuation to be made by my exe
cutors and trustees and shall be final. Such payment to be considered as a 
loan from the estate.
is affected by clause 10 of the codicil.

10. I hereby further direct that my real pro|>erty .'hall not be divided 
among the beneficiaries as directed by my will until after the lapse of ten 
years from my death, and I further direct that the business of managing my 
real estate shall be carried on by my sons as it has been carried on heretofore, 
and I direct that my sons shall receive such salaries as shall seem just in the 
discretion of my executors in remuneration for their services.

The will provided for the distribution of the estate on the 
death or re-marriage of the widow, any advances previously made

CAN.

8. C.
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being brought into hotchpot. The appellant contends that it 
is only V his final distribution that the provision of the codicil 
applies and that it does not control or affect the right of the sons 
to advancements under the clause above quoted.

The will was made in 1004; the codicil in 1911, a month before 
the testator died. At his death his estate consisted almost entire 1\ 
of real property. Up to five years before his death he had carried 
on the business of a watchmaker, jeweller, and money-lender. 
The capital invested in that business appears upon its discon
tinuance to have l>een used in acquiring lands and houses. The 
condition of the testator’s estate, as it existeil in 1904, when his 
will was made, had, therefore, been materially changed when he 
made the codicil in 1911. Assets of other kinds, no doubt con
siderable in amount, and out of which the advancements to the 
sons might have been made, had in the interval been converted 
into real estate. This circumstance must be borne in mind in 
considering the effect of the codicil, which not only postpones a 
division of the real estate fora period of 10 years, but directs 
that the business of managing it shall l>c carried on as theretofore. 
I am of opinion that the dominant purpose disclosed by this 
codicil was that, saving the power to make sales demanded by 
good management, the real estate should be kept intact for a period 
of 10 years, and that any provision of the will in favour of bene
ficiaries. other than specific or pecuniary legatees, inconsistent 
with that purpose should yield to it. For the purpose of this 
provision of the codicil advancements to the sons which would 
entail a disposition of the real estate would, in my opinion, be 
in the nature of a division which the testator meant to prohibit 
It has been suggested that the portions to be advanced might be 
raised under the trustees’ power to mortgage. But, apart from 
the fact that the existence of mortgage incumbrances on the 
estate to the extent of $390,000 might well render that method 
of procuring money impracticable, it might entail the defeat of 
the very purpose which the testator had in view in making the 
codicil and would be an indirect method of accomplishing that which 
1 cannot but think he intended to provide against. For these 
reasons and for those stated by Middleton, J., and the Chief 
Justice of Ontario, I would affirm the judgment in appeal on 
this question.
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I have no doubt that by the 11th clause t directing
that no salary shall be paid to the executors for their services as 
executors, the testator meant to deprive them of all right to remun
eration in any form for their services in the administration of 
his estate.

I would dismiss the appeal with costs. Having had the opinion 
of two Courts against them on the main question—their right 
to immediate advancements—the appellants should, 1 think, have 
been satisfied. The slight difference in opinion between Middle- 
ton, J., and the Apjiellate Division as to the extent of the widow’s 
discretion and the propriety of curial interference would not, in 
my opinion, justify our encouraging the carrying of appeals in 
cases such as this beyond the provincial Courts, as we would 
do were we to award the appellants costs’ out of the estate, or 
relieve them from payment of the costs of the respondents.

Brodeur, J.:—After a great deal of hesitation I have come to 
the conclusion that this appeal should be dismissed.

In directing his trustees to pay to his wife the annual income 
arising from his estate, the testator intended to give her discre
tion as to the way she would dispose of that money for the main
tenance of their children. Slit1 is expected to exercise that dis
cretion with impartiality and wisdom. It ma> be that in the past 
the mandate imposed upon her has not been discharged in a satis
factory way, but it is expected that she will in the future treat all 
her children in a most just, equitable and impartial way.

On the other point in issue, I agree with the construction put 
un the will by the Appellate Division.

Appeal dismissed with costs.

OLDRIEVE v. ANDERSON CO., LTD.
Ontario Su/rente Court, .1 p pel I ale Division, Meredith, C.J.O, Harrow, M tu

tor en, Magee and Hodgiwt, JJ.A. January 10, 1910.

1 Salk t§ I D—JO)—Lumber in kssk—Effect of inspection and accep
tance—Caveat emptor.

The inspection of a quantity of lumber in esse at the time of the 
sale, followed by an acceptance of the shipment, brings into o|ieration 
the rule of caneat ein/dor to exclude any implied warranties and settles 
all questions as to quality and quantity.

|Towers v. Dominion Iron Co., Il A.R. (Ont.) 315; Jones v. Just, h.R. 
3 (J.B. 1117, applied.]

Appeal by the defendant from the judgment of the Junior 
Judge of the County Court of the County of Klgin, in favour of
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Brodeur, J.
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the plaintiff, in an action to recover a balance of the price of 
lumber sold to the defendant company. Affirmed.

S. //. Bradford, K.C., for appellant company.
A. A. Ingram, for plaintiff, respondent.
G arrow, J.A.:—The plaintiff had a quantity of white ash 

lumber manufactured and piled at Dutton station for sale, and 
the defendant entered into negotiations with the plaintiff for its 
purchase.

One Schriner, a buyer for the defendant, came to Dutton ami 
saw the pile, and made some, but not a complete, examination 
of it.

The plaintiff's price was $45 per thousand ft. Schriner 
informed the plaintiff that the defendant would only purchase 
subject to what is called ‘‘national inspection," a term well 
understood in the lumbering trade. To this the plaintiff at the 
time objected, and they parted without making a bargain.

Negotiations were subsequently renewed, and in the end the 
plaintiff agreed to accept national inspection. Then the defen
dant’s manager, Mr. Charles G. Anderson, and a Mr. Inglis. 
acting for the Fisher Car Body Company of Detroit, to whom the 
lumber in question had been resold by the defendant, came to 
Dutton, met the plaintiff there, and the lumber was inspected, 
loaded on cars, and shipped, apparently to Detroit.

The defendant now contends that some 9,920 ft. more of No. 
1 lumber was in the quantity inspected and shipped than, under 
the terms of the agreement, the defendant was obliged to take, 
for which the defendant claims a reduction at the rate of $20 per 
thousand. The defendant also contends that a cash allowance 
of 2 per cent, is customary and should have been allowed. The 
learned Judge held in favour of the plaintiff on both contentions, 
and l agree with his conclusions.

The first contention is, I think, concluded by the inspection and 
delivery at Dutton. The goods were in esse from the beginning of 
the negotiations—not goods to be manufactured. The rule caveat 
emptor therefore applied to exclude implied warranties. See 
Jones v. Just (1808), L.R. 3 Q.B. 197, at p. 202. And the inspec
tion, followed by the acceptance and shipment away, settled all 
other questions, both of quantity and quality, in my opinion. 
See Towers v. Dominion Iron and Metal Co. (1885), 11 A.It. 315.

I am unable to see any evidence in the case sufficient to justify
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a holding that the defendant is entitled to the 2 per cent, trade ^3' 
discount which is claimed. s. <

The appeal should be dismissed with costs. Oi.drieve

Maclaren and Magee, JJ.A., concurred. xnukk n
Meredith, C.J.O. :—I agree with the conclusion of my brother Co. Ltd. 

Garrow that the appeal fails and must be dismissed. Meredithic.j.o.
I should have agreed with my brother Hodgins if I were able 

to take the same view of the facts as he has adopted.
In my opinion, the proper conclusion upon the evidence is 

that, when the appellant took delivery of the lumber at Dutton, 
it accepted it as answering its contract with the respondent.

It would, I think, lie most unjust, after what took place at 
Dutton, to permit the appellant to take the position in which 
my brother Hodgins puts it, of having taken delivery, reserving 
or retaining the right to claim to recover for breach of the respon
dent's warranty as to the quantity of No. 2 common.

Hodgins, J.A., dissented. A p pea l d is m insert. Hodgins. J A
idiMentingi

LINDSAY-WALKER v. HILSON.

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Hogg art, 
JJ.A. March t7, 19Id.

MAN.

C. A.
1. Evidence <§VIF—542)—Parol evidence to shew liability on

promissory note—Director and corporation.
The general rule that parol evidence is inadmissible to vary the terms 

of a written contract applies also to a promissory note, and it is not open 
to the managing director of a corporation to shew by extrinsic evidence 
that the liability on a promissory note signed in his individual capacity 
was intended to be that of the cor|x>ration, which shortly afterwards 
went into liquidation.

{Sec. 52 (2) of the Bills of Kxchangc Act, It.S.C. 1906, eh. 119, con
sidered; Wilton v. Man. Independent Oil Co., 25 D.L.R. 243, 25 Man. 
L it. 628; Crane v. Lavoie, 4 D.L.R. 175. 22 Man. L.K. 330, followed; 
Madden v. Cox, 5 A.It. (Oat.) 473; Fairchild v. Ferguson, 21 Can. S.C.R. 
4S4. referred to.)

2. Bills and notes (§ I D I —32)—Liability ok director signing note
of corporation—Meaning of "I oit "We."

The word "we" instead of “I" used in a promissory note signed by 
un officer of a corporation in his individual capacity does not neces
sarily imply that the note was that of the corporation.

Appeal from a judgment dismissing an action on promissory statement 
notes. Reversed.

IV. P. Fillmore, for appellant, plaintiff.
IL F. Tench, for respondent, defendant.
The judgment of the Court was delivered by
Haggart, J.A.:—This action is upon three promissory notes I'aggart. j a 

for $50 each all bearing the same date and maturing respectively
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in 45, tiO and 70 days. The form of the note in each ease is the same. 
The wording of one is sufficient for our purposes. The first note 
is as follows:
^ Winnipeg, February 10, 1914. '

Forty-five days after date we promise to pay to the order of Lindsay- 
Walker Company, at our office, fifty (K) 100 dollars with interest at the rate 
of......... |M*r cent. |>er annum. For value received.

Fred Hilson.

The trial Judge nonsuited the plaintiff, who appeals on the 
ground " evidence was admitted, contradicting the terms
of the instruments.

Hilsons, Ltd., a corporation, were indebted to the plaintiffs. 
The defendant Hilson was their managing director. The plaintiffs' 
collector called on the defendant with the unsigned notes. Tin- 
defendant signed them and gave them to the collector without 
any discussion. Shortly after the making of tin- notes Hilsons, 
Ltd., went into liquidation. The defendant says he intended to 
use a rubber stamp printing the name of the company above 
his own. Nothing further was said or done until after the company 
went into liquidation.

In Chapman v. Smethurst, [1901)1 1 K.B. 73, Channel!, .)., 
on p. 70, in considering the question as to whether the company 
or managing director was liable on a promissory note in an action 
against the managing directors, says:

That (le|K‘iuls wpon the intention of the parties, which intention I think 
must be gathered from the terms of the document alone.
On the appeal from this judgment Kennedy, L.J., cites with ap
proval the above1 quotation upon p. 930 of the saint- volume.

The defendant also contends that the use of the word “we” 
in the promise try note implies that there was an intention to have 
the notes signet' by the company. It was permissible to the maker 
to use either the word “we” or “I.”

Sub-sec. (2) of sec. 52, of the Hills of Exchange Act (R.S.C. 
1906, ch. 119), enacts that

In determining whether a signature on a hill is that of the principal or 
that of the agent by whose hand it is written, the construction most favour
able to the validity of the instrument is to be adopted.

As in the case of other contracts the note must In- in writing, 
and it is subject to the ordii ary rule that oral evidence is inad
missible in any way to contradict or vary its effect.

465
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The law is discussed and the authorities are given in Falcon- 
bridge on Banking, 2nd ed. at p. 532.

It is not open to the defendant to show by extrinsic evidence 
that the liability is that of the insolvent company and not that of 
the defendant.

The question has been considered in our own Courts in Wilton 
v. Man. Independent Oil Co., 25 D.L.R. 243, 25 Man. L.R., (128, 
and Crane v. Lavoie, 4 D.L.R. 175, 22 Man. L.R. 330. See also 
Madden v. Cox, 5 A.R. (Ont.) 473, and Fairchild v. Ferguson, 
21 (’an. 8.C.R. 484.

The appeal should be allowed, and judgment entered for the 
plaintiff for $150 with interest at the legal rate of five per cent, 
from February 10, 1014, the date of the notes, with costs of the 
Court below and of this appeal and the judgment entered for the 
defendant in the County Court will be set aside.

Appeal allowed.
BRANDEIS v. WELDON.

Hr it is h ('dunihid Court of Ap/sal, Macdonald, C.J.A., and Irving, Martin, 
(lallihcr and McPhilli/i*, JJ.A.. January 6, 1910.

1. Hospitals (§ 1—4) Patient dkownkd uvrixo absence ok nurse— 
Probability as to neoi.ioenve in care and vioilance.

A patient in an apparently normal condition, and in no apparent 
need of any special attention who, during a short absence of the nurse 
in charge, leaves the room and is on the following day fourni drowned in 
a creek in the proximity of the hospital, presents no case from which a 
jury could reasonably find tin- physician or his nurse guilty of want 
«if reasonable care in «liseharging their duties and should therefore he 
withdrawn from their consideration: the fad that the defendant failed 
to timely notify the authorities of the patient's disup|X‘arance is inima- 
terial in the absence of evidence that such failure was the cause of the 
patient’s death.

| Hillyvr v. St. Harlhdomtic's 11 ox pit al, |1909| 2 lx.lt. 820; Foote v. 
<iremark Hospital, |1912| S.C. tilt, referred to. Compare Lame v. Smith's 
Falls Public Hospital. 2<i D.L.R. 346, 3ô O.L.R. 98.)

Appeal from the judgment of Hunter, C.J., in favour of the 
plaintiff in an action for negligence in caring for patient at hospital. 
Reversed.

Alexander Macneil, and II. A. Maclean, K.C., for defendant, 
appellant.

.4. B. Macdonald, for plaintiff", rt
Macdonald, C.J.A.:—I think the appeal must Ik* allowed. 

There are only two items of negligence charged against the déten
dant in this case, and one is that there was negligence on the part 
of his servants or nurses in not preventing this unfortunate plain-
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tiff’s wife leaving the hospital some time between 10 and 11 o’clock 
on the night in question.

The only thing that could lie discovered in the nature of ev- 
dence on that point is that the nurse had seen her at 10.15. She 
was then in a normal condition, she was improving, her tempera
ture had l>een improving, she was cheerful, there were no indica
tions of irresponsibility or that she needed special looking after 
or watching. The nurse came back approximately an hour after
wards and found her gone. She had got up and taken her clothes, 
with the exception of two small articles. The nurse assumed that 
she had gone home. The doctor was away and nothing was done 
until the next morning, when the husband came to inquire for 
his wife, and was told she had gone home, and then the police were 
communicated with, a search was made for her, and her body 
was found in the creek.

On the evidence it seems to me that reasonable men could 
not find that the defendant or his servants were guilty of want of 
reasonable care in the discharge of their obligations towards her.

The other branch of the case turns on the fact that the plain
tiff was not notified of the disappearance of his wife until next 
morning. It is evident if there was any want of reasonable care 
in visiting her after 11 o’clock that the earliest time for notifying 
the plaintiff should lw fixed only at a time shortly after 11 o’clock 
when the nurse went to her room and found that she had gone 
away, assuming that there was an obligation to notify in the case 
of an apparently sane person leaving the hospital of her own accord. 
There was no evidence to shew that failure to notify was the 
cause of death, in other words, that she was not already dead 
when the nurse discovered her absence.

The onus was on the plaintiff to shew that the death was caused 
by the failure of the defendant to notify, and there is not a tittle 
of evidence on this point.

Irving, J.A.: I think the Judge should have withdrawn the 
case from the jury on the ground that there was no evidence of 
want of care on the part of the hospital staff. There was nothing 
in the history of the case to shew that it required watching. There 
was no reason to anticipate that the woman would leave the 
hospital, and no reason to suppose, if she had left, that she would 
do anything else than return to her own people.
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It is for the Judge to determine whether there is any case to B- c*
go to the jury before he allows the jury to deal with it at all. I C. A.
think he should have taken it away on the above grounds. Bbandeib

There is a report of a case in England not unlike this. There 1\\ El.DON.
the plaintiff’s husband, some months previous to the accident -----
out of which the action arose, had suffered from delirium tremens ,rtin* J A-
and had been received into the Infirmary of St. (leorge in the 
East. The patient was shortly afterwards discharged as cured 
and some months later was brought in again with a certificate 
from the local doctor that he was suffering from fits, and he was 
put into the fits ward, a reference being made on his cards to his 
previous admission. He shewed no symptoms of violence, but 
after a few days, when the nurse who was in charge was away, 
he broke through the window and threw himself down and was
killed.

The widow brought an action on the ground that more vigil
ance should have l>een exercised. That is the point in this action.
The case was tried before Baron Huddlestone who gave judgment 
in her favour. This was afterwards reversed in the Court of 
Appeal, which held that no evidence of negligence was disclosed.
The case has never l>een fully reported, but it is mentioned in 
Be van on Negligenee.

In the case liefore us there was no evidence to cause anyone 
to anticipate that the woman would behave as she did behave 
and therefore there was no case to go to the jury.

Galliher, J.A.:—I agree. cwuhw.j a.
Martin, J.A.: I agree. Even assuming that the husband Martin,j a. 

should have been notified when the patient's absence was dis
covered, the only possible inference was that she was already 
dead when her absence was discovered, and therefore the notifi
cation would have been futile.

McPhillh .A.: I am in agreement with what my brothers MePhiiiipe. j.a. 
say, but I wish to add that it is a matter of regret that the verdict 
of the jury has to be overborne. However, the hospital authori
ties in this case did all that the law requires, which was the nest 
care that physicians and nurses could give under the circumstances.
There is no evidence that the physicians and nurses were not 
competent and that reasonable care was not exercised.

That being so, the decision in Hillyer v. Governors of St. Bar
tholomew's Hospital, 11909] 2 K.B. 820, 78 L.J.K.B. 958, is really
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the governing decision supplemented also by Foote v. Greenock 
Hospital, [1912) 8.C. 69. Apart from a special contract the 
managers of a public hospital are not responsible for the patients 
they receive, provided they exercise due care in selecting a com
petent staff. 1 consider that in this particular case the attendance 
upon this patient was in its nature professional attendance and 
the professional attendants would In* called upon to do all that 
was reasonable and proper consistent with their professional 
knowledge, and 1 cannot see that there was any absence of that.

1 feel very much impressed by the language of Lord Loreburn 
in Kleinwort Sons v. Dunlop Rubber Co., 23 T.L.R. 696, at 697, 
dealing with the verdict of the jury:—

To my mind nothing could lx» more disastrous to the course of justice 
than a practice of lightly overthrowing the finding of a jury on a question 
of fact. There must be some plain error of law which the Court believes lias 
affected the verdict of some plain miscarriage Indore it can be disturbed.

In the present case in my opinion there was error of law as 
there was no sufficient evidence to be submitted to the jury in the 
establishment of negligence, and it is plain that there was no 
sufficient evidence to suggest the finding of the jury.

I would refer to the case of Cooke v. T. Wilson, Sons & Co., 
(1915),32 Times Law Rep. 160, Lord Justice Phillimore at page 161.

In my opinion the jury could only come to one conclusion in 
this case and that conclusion should have been that there was 
absence of negligence and, being of that opinion, I consider that 
it is a proper case for the Court of Appeal to overthrow the verdict 
of the jury. Appeal allowed.

JOHNSON v. MADSON.
Albertn Supreme Court, Ap/ieUate, Division, Scott, Heck ami Simmons, JJ.

March 3, I# 16.

1. Vendor and purchaser (§ II— 30)—Foreclosure—Practice—Failure
TO APPEAL AOAINHT ORDER NISI.

Where in an action for specific performance of an agreement for the sale 
of land an order nisi is not ap|»ealed against within the manner and |ieriod 
prescribed by the rules, and having been refused leave to appeal after the 
time has expired, the order of sale founded upon it must likewise stand.

Appeal from the judgment of Stuart., J., refusing to set aside 
an order of sale in an action for specific performance. Affirmed. 

A. //. Clarke, K.C., for plaintiff, respondent.
S. C. Woods, for defendants, appellants.
The judgment of the Court was delivered by
Scott, J.:—The action is for specific performance of an agree-



27 D.L.R.I Dominion Law Reports.

ment for the sale of land, the plaintiff and the defendant Taylor 
being the vendors.

On Deceml>er 18, 1914, the Master at Calgary made an order 
nisi, declaring that the agreement mentioned in tin* statement 
of claim should be specifically performed, declaring that certain 
sums were due thereunder to the plaintiff and defendant Taylor 
respectively and directing that, upon payment thereof with 
interest by the defendants or either of them, the plaintiff and 
defendant Taylor should convey the lands to the defendants and 
that, upon default in payment, the plaintiff might apply in 
chambers for an order cancelling the agreement or for an order 
for the sale of the lands.

Default having been made in payment the Master on Sep
tember 21, 1915, ordered that, upon the plaintiff depositing with 
the clerk a sufficient transfer of the lands with the certificate of 
title thereto, the lands should be sold under the direction and with 
the approval of a Judge of the Court.

On November 3, 1915, the defendant gave notice of motion 
of an application by why of appeal from the order of sale and 
by way of a substantive motion for an order re setting aside 
both the order for sale and the order nisi upon certain grounds 
stated in the notice.

This application was heard by my brother Stuart, who, on 
November 15, 1915, dismissed the appeal from the order for sale 
and also the substantive application to set aside that order ami 
the order nisi. No reasons for the dismissal were given by 
him in writing but he informs me that, upon the hearing of the 
application, he expressed the view that, as the order nisi had 
not been appealed against, the order for sale being founded upon 
it must stand.

Apparently by reason of the view then expressed by him the 
defendants on November 26, 1915, gave notice of an application 
for leave to appeal from the order nisi. This application was 
dismissed by my brother Stuart. December 6, 1915.

This appeal is from the order of November 15, 1915, refusing 
to set aside the “judgment given and order for salt* made herein” 
the grounds of appeal stated relating solely to objections to the 
making of the order nisi.

In my opinion my brother Stuart was right in the view he
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expressed that, if the defendants were dissatisfied with the order 
nisi, they should have appealed against it in the manner pre
scribed by the rules. Not having done so within the prescribed 
time and having been refused leave to appeal after that time had 
expired, both that order and the order for sale founded upon it 
must therefore stand. 1 would dismiss the appeal with costs.

Appeal dismissed.
URSULAN v. FOLEY BROS.

Nova Scotia Supreme Court, Craham, C.J., and Russell, Langley, Dryxdalt 
and Harris, JJ. February 26, 1916.

1. Trial (§ V C 1—285)—Action for death ok workman—General 
FINDING BY JURY NEGATIVING NEGLIGENCE—SUFFICIENCY.

A general finding by a jury in an action for negligence causing the 
death of a workman by the fall of lumber which he was engaged in 
removing, that the death was not caused by the negligence of the defend
ant, thereby sufficiently covers any allegation of negligence in the action, 
rendering it unnecessary for them to make more specific findings as to 
whether the accident was caused by the negligence of defendant's em
ployees or the defective condition of the plant.

Appeal from the order for judgment in favour of defendants 
in an action brought by the administrator of the estate of a work
man in the employ of defendant, who died from injuries received 
from the fall of a number of pieces of lumber which he, with 
others, was engaged in removing from the place where the lumber 
was piled. Affirmed.

R. //. Murray, for appellant.
H. Mellish, K.C., for respondent.
Drysdale, J.:—The motion herein against the order for judg

ment granted on the findings of the jury in favour of defendants 
and for a new trial was based upon the allegation that in the ab
sence of any answer to question No. 4 the order for judgment was 
improper. No. 4 was an inquiry as to whether there had been any 
negligence on the part of defendants’ employees that caused the 
death of Vasile Ursulan. The jury found in answer to question 
No. 1 that such death was not caused by the negligence of the 
defendants, and plaintiff’s counsel contended that this may well 
be and yet that there might be a finding of negligence against 
employees. Whether the answer to question No. 1 covers the 
negligence referred to in question No. 4 obviously depends on 
the charge of the trial Judge and after an examination of that 
charge1 I think it quite clear that the answer to question No. 1 
must l>e treated as covering any allegation of negligence alleged 
in the action.
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The trial Judge's report as to what occurred on the jury's 
return when the findings were handed in is conclusive, however, 
on this point and puts an end to any contention thereon made 
before us. The appeal must be dismissed with costs.

Graham, C.J., concurred.
Russell, J. : The plaintiff is administrator of Yasile I’rsulan 

deceased, who was employed by the defendants at the terminal 
construction work in the city of Halifax. He was performing 
duties which required him to assist in removing some pieces of 
lumber from a pile 8 or 9 ft. high for the purpose of sawing them 
into smaller pieces to he placed under a derrick. In the process 
of removing the lumber the conditions were in some way disturbed 
so that three or four heavy planks fell upon him and killed him. 
His case is that the lumber was carelessly and improperly piled 
and that the defendants are therefore responsible for his death. 
There was not much evidence of negligence, if indeed there was 
any. It is even quite possible that if a verdict had been found 
in favour of the plaintiff, based upon the assumed negligence of 
the defendant, it would have been set aside as against the weight 
of evidence.

The question was left to the jury whether the death of I'rsulan 
was caused by the negligence of the defendants and the jury ans
wered it in the negative.

There was a further question, “ Did the death of Yasile I’rsulan 
occur by reason of the negligence of any of defendants' employ
ees?”

This was not answered by the jury in terms but the trial Judge 
asked the jury if by their answer to the first question they meant 
to convey the idea that there was no negligence on the part of 
the company or any of its servants, to which they replied that 
this was their view, or that it was what they meant by their finding. 
This incident does not occur in the stenographer's report but is 
communicated by the Judge who tried the cause.

The only point remaining to be considered is the contention 
of the counsel for the plaintiff based on the refusal of the trial 
Judge to put to the jury the following questions:

1 Was the death of the deceased caused by a defect in the condition 
or in the arrangement of the plant intended for or used in the business 
of the defendant? 2. If so. in what did such defect consist? 3. Was 
the <leath of the deceased caused by reason of the negligence of any 
16—27 D.I..R.
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|KTN<m in the service of the defendant who li:ul any superintendence 
entrusted to liim while in the exercise of Hitch superintendence? 4. If 
so. of what did such negligence consist? 5. Was the death of the deceased 
caused by reason of the negligence of any person in the service of the 
employer to whose orders or directions the deceased at the time of the 
injury was Ixiund to conform and did conform?
The trial Judge considered these questions unnecessary in 

view of those he had already put to the jury and I am of opinion 
that his judgment to this effect was right. If the pile of lumber 
can he considered a part of the defendants' plant the jury lpt> 
negatived any defect in its condition. They have also negatived 
any negligence on the part of any person answering the description 
in the third question tendered or in the fifth question. There is. 
therefore, no reason that I can discover for setting their verdict 
aside and I should dismiss the appeal with costs.

Harris, J.:—I agree that the motion for a new trial should 
be dismissed. There was no misdirection in the charge so far as 
I am able to find, and there is very little, if any, evidence of negli
gence and the jury has found against the plaintiff. The onl> 
difficulty 1 had on the argument was occasioned by the fact that 
tiie jury did not answer the third question and this has been 
removed by the statement of the learned trial Judge to the effect 
that when the verdict was rendered he asked the jury what they 
meant by their answer to the first question, and they explained 
that it meant that there was no negligence on the part of tin 
defendants or any of their employees. Unfortunately the steno
grapher had for some unexplained reason left before the verdict 
was rendered and this important part of the trial was not reported 
I understand the same thing has happened on other occasions, and 
in future I think the stenographers should understand that 
their work is not completed until the jury is discharged.

Appeal dismissed.

ALLEN v. EVANS.
Alberta Supreme Court, Apellate Divin ion, Scott, StuarC, Heck and 

McCarthy, JJ.. February 19, 1910.

1. Partnership (* VI—29)—Dissolution of partnership at wii.i.
Right to forfeit partner's share for non-payment of i»ei»i 
to firm —Accounting.

Where no time is fixed for the duration of a partnership, it is presumed 
to be one at will, terminable by any partner at any time; and though 
a partner’s non-compliance with a demand by the other partners to pn\ 
a debt due by him to the firm s ground for a dissolution, they cannot 
except by process of law or an agreement to that effect, forfeit an 1
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acquire his interest in the firm in satisfaction of the debt, and must 
account to him for his share in the assets and the profits, up to a rea
sonable time after notice of such demand, subject to the deduction of 
the amount of his indebtedness to the firm.

Appeal by the plaintiff from the judgment of Simmon*, .),, 
in favor of the defendants in an action for accounting by partner. 
Reversed.

J. A. Rosa, for plaintiff, appellant.
H\ Rea, for defendants, respondents.
The judgment of the Court was delivered by 
Scott, J.: About the end of 1911 the plaintiff, the defendant 

Evans and one Smith entered into partnership for the purpose 
of carrying on a commission business at Edmonton. The business, 
which appears to have been confined to the sale of horses, com
menced on January I, 1912, and was carried on under the name 
of “ Evans and Smith." It was purchased as a going concern from 
one Stimmell for $800. By the terms of the partnership agreement 
the plaintiff was to furnish the money for the establishment of 
the business and was to be entitled to a one-third interest therein 
and to one-third of the profits. The amount required to establish 
it was the $800 paid to Stimmell. Of this amount the plaintiff 
paid $000 at the time of purchase and a note was given for the 
remaining $300 which was afterwards paid by the firm. The plain
tiff appears to have been a sleeping partner in the firm, Smith was 
its auctioneer, and Evans, the l>ook-keeper and manager.

The plaintiff admits that he has received his share of the profits 
up to the end of 1912, but he alleges that Evans, " re
peatedly requested so to do, has not, since that date, made any 
return of the profits, or paid him anything on account thereof.

Alxrat December, 1912, the plaintiff became indebted to the 
firm for stock purchased by him therefrom to the amount of 
$370.10. This having remained unpaid and the firm requiring 
the money to defray pressing liabilities, Evans advanced the 
amount to the firm. Sometime in January, 1013. the three partners 
being present, Evans demanded the amount from the plaintiff, 
and told him that he would either have to pay or get out. The 
evidence clearly establishes that all the parties understood that 
the effect of the demand then made by Evans was that, unless 
the plaintiff paid up, his partners would take over the plaintiff's 
interest in the business in satisfaction of his debt. The plaintiff 
states that he refused the demand and then stated that the business

3404
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__ was good enough for him to stay in it. Smith states that the
S. C. plaintiff’s only reply was that the business was good enough,

Allen while Evans states that the plaintiff made no reply. It must, 
, r- therefore, he assumed that the plaintiff did not accept of theEVANS. 1 r

---- ultimatum presented by Evans.
The plaintiff, not having paid his indebtedness at that time, 

Evans appears to have taken it for granted that he was no longer 
interested in the partnership business or in its assets.

Defendant Dyson bought Smith's interest in the business for 
$300 about tin* end of February, 1913. He desired to acquire 
a half interest and would not buy if the plaintiff retained his 
interest. He was informed by Evans that the plaintiff no longer 
had any interest and, relying upon Evans’ statement and without 
consulting the plaintiff, he I anight Smith's interest and also one- 
sixth interest- from Evans, paying the latter $100 therefor. Evans 
and Dyson went into partnership on March 1.1913, under the name 
of “Evans and Dyson” and its business was carried on at the 
premises occupied by the former firm.

The plaintiff claims that he is still a partner in the business. 
Smith states that until he sold out to Evans the plaintiff continued 
to !>e a partner while Evans claims that the plaintiff ceased to 
be a partner or to have any interest in the property of the partner
ship when he omitted to comply with the demand to pay the 
amount due by him. The trial Judge has found that the subse
quent conduct of the plaintiff in taking his business to other 
auctioneers, or getting business for them and in other respects, 
was such as to lead to the conclusion that the plaintiff considered 
that he was no longer a partner, and. as there was evidence to 
support this conclusion, his finding to that effect should not 
lw* disturbed.

The finding of the trial Judge on this question is not clear 
as to the date upon which the dissolution took place. His finding 
being that it took place by reason of the non-compliance of the 
plaintiff with the demand to pay the debt due by him. Had he 
then accepted the terms then proposed to him and agreed to 
give up his interest in the partnership in satisfaction of his debt 
the dissolution would have taken place at that time, but not 
having accepted these terms, he was at least entitled to a reason
able time to consider the proposal. What would l>e a reasonable
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time it is difficult to determine, but, in view of the statement by 
Smith that, until he sold out to Dyson at the end of February, 
the plaintiff remained a partner, and the fact that the term of 
the new partnership of Evans and Dyson begun on March 1 
following, the dissolution should Im- deemed to have taken place 
at the end of February, 1913.

The trial Judge has found that the plaintiff was bound to 
accept Evans’ ultimatum to pay the amount «lue by him or 
get out, and that not having paid it, the remaining partners 
were entitled to treat him as no longer a partner, giving him 
credit for the $379.10 for his interest.

As no time appears to have lx*en fixed for the duration of the 
partnership it was a partnership at will which could be determined 
by any partner at any time. At the time he delivered his ulti
matum to the plaintiff Evans was entitled to dissolve the partner
ship unless the plaintiff paid up, but, in my view, he was not 
entitled to say to him, as he in effect did say, “ Unless you pay 
up I will not only dissolve the partnership but Smith and I will 
take over your interest in the partnership in satisfaction of your 
debt.” The firm could have sued the plaintiff for the debt, but, 
in the absence of any agreement on the part of the defendants, 
I know of no way by which his partners could acquire his interest 
in the partnership except by process of law.

The note for $300 given to Stimmell for the balance of the 
purchase money was paid by the firm. The books of the firm do 
not contain any entries showing how this payment was charged. 
The plaintiff states that Evans told him that it was charged to 
him, and deducted from his share of the profits. Smith states 
that Evans told him it was so charged. Evans’ evidence upon 
this question is contradictory. He at first stated, “I think the 
$300 was paid out of all the profits, 1 don’t think it was charged 
to Allen’s share. The only thing 1 am sure of is that the note 
was paid.” Later on in his evidence he states positively that it 
was paid out of the general profits. In view' of the plaintiff’s 
admission that he was to pay the whole $S00 and of the 
admissions made by Evans to the plaintiff and Smith I think the 
reasonable conclusion is that it was paid out of the plaintiff’s 
share of the profits.

The business of the firm appears to have been a profitable
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one as its books show that the net profits for the year 1912 exceeded 
$5,400. Evans and Smith appear to have concluded that, as they 
were doing all the work, they were not getting the share of the 
profits to which they were entitled and they therefore proposed 
to the plaintiff in December, 1912, that they should each receive 
a salary of .$100 a month. The plaintiff assented to this on con
dition that he should have the use of the firm's stable. Smith 
agreed to this but Evans made no reply. The plaintiff assumed 
that the matter had been so arranged, but. upon going to take 
possession of the stable, Evans refused to let him have it. The 
latter states that he objected to carrying out the arrangement 
because he would not let the plaintiff have the stable. It is there
fore apparent that Evans and Smith are not entitled to claim the 
$100 per month.

In view of what I have stated, I am of opinion that the plain
tiff is entitled to a one-third interest in the property of the part
nership and in the profits for the months of January and February, 
1913, subject to a deduction of $379.10 the amount of his indebted
ness to the firm. A reference to take the partnership account is 
unnecessary as the amount which the plaintiff is entitled to receive 
in respect of his share can be ascertained from the evidence given 
at the trial.

As to the value of the plaintiff’s interest in the partnership 
estate, the evidence of Smith is to the effect that shortly before 
Evans delivered his ultimatum, he (Smith) offered to sell his 
interest to the plaintiff for $400 or to buy his interest for the 
same sum. This appears to me to be a reasonable indication of 
its value at that time. It is true that Smith shortly afterwards 
sold his interest to Dyson for $300 but it is shown that he was then 
ill and that, being unable by reason of this illness to fulfil his 
duties as auctioneer, he had been obliged to employ Dyson to 
fulfil his duties. He may, therefore, have sold at an under value. 
I would place the value of the plaintiff's interest at $400.

The books show that the net profits of the business for January 
and February, 1913, amounted to $440.20, but against the January 
receipts was charged the auctioneer's license fee of $25 for the 
whole of that year, while only one-sixth ($4.17), is properly charge
able against the receipts for those months. This would increase 
the net profits for those two months to $451. I would fix the
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amount which the plaintiff is entitled to recover at $17.5, made 
up as follows :—His share of the partnership assets, $400; one- 
third of the profits for January and February, 1913, $154.10 = 
$554.10; less the amount due by him to the firm, $379.10 = 
$175.00.

The plaintiff has not made out any case against the defendant 
Dyson. The only charge against him in the statement of claim 
is that the defendants were striving to sell and dispose of the 
partnership business and of this there does not appear to lie 
any proof. He would, therefore, have been entitled to his costs 
against the plaintiff were it not for the fact that in his statement 
of defence he alleges that the plaintiff had absolutely no interest 
in the partnership business after first January, 1913, and was 
not entitled to any returns from it after that date, thus taking 
upon himself the responsibility of disputing a portion of the plain
tiff’s claim upon which 1 hold he is entitled to succeed. 1 therefore 
think he should be deprived of his costs, but the plaintiff should 
not be given costs against him.

I would allow the plaintiff's appeal with costs against defend
ant Evans alone, according to column 1 of schedule ( ' and would 
direct that the judgment in the Court below be reversed and 
judgment entered thereon for the plaintiff against defendant Evans 
alone for $175 with costs on the above mentioned scale.

A pjmil allowed.
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THE KING v. COURTNEY. CAN.
Exchequer ('our! of Camilla. ('as*el*. JMarch 16. 1916. Ex.

I Eminent domain (§ III E 1 106) —Compensation— Grocery and
LIQUOR BUSINESS- -LICENSE ELEMENT OK VALUE.

The defendant J. (\ hud been carrying on for a long |>eriod a grocery 
and liquor business in the premises expropriated. The liquor side of 
(lie business whs being oiierated at a profit, while the grocery did not 
yield large returns. The liquor license was only good for one year, and 
its renewal was dc|>cndent ujhiii a petition being endorsed by a certain 
numtier of the ratepayers. Moreover, it was granted to the individual 
only so long as he continued in business in the same premises; and the 
defendant was an old man. At the time of the expropriation it was 
also shown that prohibition legislation was inqiending which would 
have put an end to the defendant’s sale of liquor.

Held, that under all the circumstances the Court, in determining the 
amount of compensation, was not called upon to decide whether the 
license was an interest in land and value the same separately, but that 
the proper principle to follow was to compensate the defendant for the 
value of the premises to him and the loss of his business as a whole.

Information exhibited by the Attorney-General of Canada, statement 
seeking to have compensation assessed by the Court for certain
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Courtney.
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premises in the (’ity of Halifax used at the time of expropriation 
for the pur]M>Kvs of a grocery and liquor business.

T. S. Roger*, K.C., and T. F. Tobin, K.C., for plaintiff.
//. Mclnne*, K. ('., and H. Mellish, K.C., for defendants.
Cassels, J.:—This is an information exhibited on behalf of 

His Majesty the King to have it declared that certain lands are 
vested in His Majesty and to have the compensation assessed. 
The ease was tried before me at Halifax on June 3 last.

It was agreed at the close of the case in Halifax that a mem
orandum should be put in setting out the various statutes relating 
to the licensing of public houses, shops, etc., in Halifax, and a 
written argument by counsel on the question whether in assessing 
compensation any regard should be had to the fact that Courtney 
held a license permitting him to sell liquors. This statement and 
arguments of counsel were received towards the middle of January 
last.

The expropriation plan was registered on February 13, 1913. 
and the compensation has to be assessed as of that date. The 
property in question is situate on Pleasant St., in the City of 
Halifax, having a frontage of 04 ft. 7 ins. on the east side of 
Pleasant St. On the south side of the property is a lane, called 
(las Lane, with a width of about 20 ft., extending from Pleasant St 
This lane forms the southern boundary of the property. Tin- 
lot has a depth of 177 ft. and a width at the rear of 87 ft.

The defendant Courtney purchased this lot in 1883 or 1884 
and erected thereon at that time the buildings now on the lot. 
The front part of the lot on Pleasant St. is used as a grocery 
store. The rear part is utilized as a store for the sale of liquor.** 
and is entered from (las Lane. Prior to moving into the present 
premises the defendant Courtney carried on a similar business 
on premises situate on the opposite corner, commencing in 1874 
and continuing until 1884, when he removed to the present site.

During all the years from 1874 to the present time, Courtney 
had a shop license to sell spirituous " ». The Crown offers
$12,800. The defendant claims $30,300. The offer of the 
Crown is made up as follows: Land $3,300; house $8,400 and 
10% is added for compulsory taking. Nothing has been allowed 
for good will, loss of business, value of the license, etc. The 
defendant acquiesces in the allowance for the house of $8,400
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hut claims, according to Mr. Roper’s evidence. $4,000 as the 
value of the land, a difference of $700.

If the sole question for determination were the value of the 
premises, the land as it stands with the buildings, and no question 
of good will, loss of business, or value of the license1 eame in 
question, I would consider the offer of the Crown of SI 1.700 a 
very liberal one. The way in which the valuator approached the 
subject is certainly a favourable one from the landowners’ point 
of view. To value tin1 land as if it were vacant and the house for 
what it would cost to replace it is hardly arriving at the market 
value of the premises us t hey stand. The government valuator 
was in a difficult position as lie had nothing to guide him in the 
way of sales of similar property.

I do not think the valuation has been made on a proper basis 
The defendant, as far as I could judge, is a respectable man. He 
has continuously carried on business at the premises in question 
and the opposite corner since the year 1874—alwut 30 years. 
During all this time he has had a shop license (which has been 
continued during 1014 and 1015 after the expropriation). In 
addition, a point not referred to, In1 has had his home since 1884 
above tin1 shop. His returns from the grocery business for an aver
age of 15 years prior to expropriation have netted him an average 
between 8400 to $5(X) per annum and from the liquor business 
an average of from $2,(XX) to 82,500 per annum. Altogether, in 
addition to his residence, he has had from $2,500 to $3,000 net 
receipts from the premises per annum.

It seems that a shop license is only good for one y< ^r and 
then can only be renewed on a petition endorsed by a certain 
number of tin1 ratepayers and is grunted to the individual and only 
so long as he continues in business in the same premises. I do not 
think I am called upon to deal with this case as if the sole ques
tion were: Is a license of the character of the one in question an 
interest, in real estate for which compensation can be allowed?

The defendant is entitled to be compensated for the value of 
the premises to him and the loss of his business. Here are premises 
occupied since 1884 in which the defendant has carried on a pros
perous business. He had the grocery business and the liquor 
business continuously carried on since 1873 and his license con
tinuously renewed.
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What I’omjM'iisation i«he< for the Ionh of this husinvKH?
The question of compensation is u difficult one. It must he more 
or less conjectural. The defendant is a man well advanced in years 
and lately lias not been in very good health, necessitating the 
employment, of an extra clerk. On his death the license would 
no longer he an asset. Moreover, the temperance agitation and 
probable prohibition is something not to be lost sight of. A 
considerable number of beer drinkers would leave the vicinity 
when the works now under construction are finished.

On the whole I think if the defendant is allowed $17,000 to 
include everything, including compensation for compulsory taking, 
he will lie fairly compensated. I understand1 the Crown makes 
no claim for rent or for occu|mtion of the premises since February, 
1913. I therefore allow no interest as the occupation is of more 
value to defendants than interest. The defendant is entitled to 
the costs of the action.

If the defendants fail to agree as to the settlement for dower, 
a reference will be necessary, the costs to be borne by defendants, 
and the money can be paid into Court.

./ inly mail accordingly.

Annotation Annotation Eminent domain Expropriation for Dominion public works 
Compensation Allowance for compulsory taking Liquor business 
lie—W
(’oncessation (iKxfcit.M.i.Y Cnder ihv provision* of iIn- Dominion 

Kxpropriation Act ilf.H.C. lflfltt, eh. ltd. sec. S), when the Minister of any 
department charged with the construction and maintenance of a public work 
deems it advisable to expropriate any land for the punaises of such public 
work, he shall deposit of record in the office of the registrar of deeds for the 
county or registration division in which the land is situate, a duly authenti
cated plan and description of such land, and upon such deposit being made 
the land shall hmmie.and remain vested in Mis Majesty, following upon 
this, in order to have the eoni|iensatioii payable to the owner ascertained, 
the Attorney-General of Canada may cause to lie exhibited in the Fxcliequcr 
Court of Canada an information, setting forth, among other things, the 
names of the |iersons having any estate or interest in or encumbrance U|hiii 

the land taken, and the sums of money which the (frown is ready to pay in 
roH|ieet of such estate or encumbrance. In this way the owners and enrum 
braneers are made defendants in the ei ion proceedings.

It is now settled law in Canada, following the decisions of the f.nglish 
Courts, that the right to roni|M-iisatioii always exists where lands are taken, 
and where, but for the statute authorizing such taking, an action would have 
lain. I‘nr oil in v. Thi Qweti, I Can. K\. I hi at W3; The Queen v. Hurra, 
2 ('an. Fx. 33k. The principles u|niii which such eom|ienwntion is assessed 
in the f Courts have been in the main adopted in the Canadian Court < 
Si-e The Queen v. Hurra, 2 ( 'an. Kx. 333; Hi Sul in mil TrimI Co. <(• I /* If. Co.8

9977
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Annotation (continued) Eminent domain Expropriation for Dominion

Eublic works Compensation Allowance for compulsory taking 
iquor business License.

15 D.L.H. 320. 29 O.L.R. 402. In Itodg, v. Th* A .«y. 3* (’an. H.C.H. 149 
at Ià.'». Idington. J.. in delivering (lit- judgment of the Court, saul: "The 
market prive of lands taken ought to he the /irnnd faru Imsis of valuation in 
awarding eom|ienaation for land expropriated The eoin|M‘iisution for land 
used for a s|H'cial pur|Mise by the owner, must usually have added to the 
usual market price of such land a reasonable allowance measured by imssihly 
the value of such use, and at all events the value thereof to the using owner, 
and the damage done to his business carried on therein, or thereon, by reason 
of his living turned out of possession." In referring to this opinion in The 
King v. Macpherson. JO li.L.H. OSS, 15 Can. Kx. 215 at p 217. Cassels, J., 
says : "I think a careful analysis of the authorities as a whole will show that 
the above is an accurate and concise statement of the law that should govern." 
In Cedars llapnls Mfg. Co. v. Lacoste. Hi D.L.H His, at 171. |till4| AX’ 
.Mitt at 570, Lon I Dunedin says: "The law of Canada as regards the principles 
u|niii which compensation for land taken is to Is* awarded is the same as the 
law of Kliglund." And he adds "It has been explained in numerous eases, 
nowhere with greater precision than in the ease of In lh Lucas and <'hcshrjicld 
Cas and Water Hoard. |1909| 1 lx.lt. 10. where Vaughan Williams and Fletcher 
Moulton, L.JJ., deal with the whole subject exhaustively and accurately " 
Liter on he states the following propositions: “(I) The value to Is* paid 
for is the value to the owner as it existed at the date of the taking, not the 
value to the taker. (2) The value to the owner «insists in all the advantages 
which the land imssesses, present or future, but it is the present value alone 
of such advantages that falls to be determined."

CoMHVUtoRv Tarim; Special Allow am k In addition to the market 
value of the land the Court may. in its discretion, add 10 |>er centum of 
such value to the compensation. Iiecause of the compulsory taking and the 
fact of the owner being turned out of possession. Sis* per Hurllidge, J., in 
Sijinands v. The King. H Can Kx. p. 322; |ier Idington. J . in Dodge v. Tin 
King. 3S Can. Si' ll, at pp. 155, 150; |ier Cassels. J.. in Tin King v Mae- 
pherson, 15 Can. Kx.. at p. 233; js-r \miette. .1 , in Raymond v. The King, 
10 Can. Lx. I: and per Anglin and Idington. .1.1 . hi Hunting v. Tht King 
a case recently decided in the Supreme Court of Canada on ap|ienl from 

flic Kxchetpier Court, but not yet reported). In that case, Cassels, J , the 
trial Judge, had allowed the III |ier centum, and as the Chief Justice and 
DulT, J., affirmed the judgment below, it is a fair predication that four of 
the Judges of the Supreme Court in the Hunting ease sanction the principle 
of such allowance. On the other hand. Brodeur. J., hi the Hunting case, was 
of opinion that the It) |ier centum in such cases ought not to be allowed, 
and the propriety of it has been challenged by other Judges as well as by 
text-writers See |ier Hodgins, .1 . in Ri Xational Trust Co., |.*, D.L.H. 320 
2HO.L.H.. 471. Crippson Compensation. 5th cd.. p. Ill; Arnold on Damages. 
I*. 225. The pre|xmdcrance of authority is that the Court has a discretion to 
make the additional allowance in question

LlqtoH License III the ease above reported there wits a liquor license 
held by the owner at the time of the expropriation. The point was raised at 
1 he argument that the license by itself was an interest in land for which com- 
| misât ion might Is* allowed It will lie observed that the Court said that it

CAlf.
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Annotation I continued) Eminent domain Expropriation for Dominion 
public works Compensation Allowance for compulsory taking 
Liquor business License.

wan not called u|x>n "to deal with the ease ns if the sole question were: Is » 
license of the character in question an interest in real estate for which compen
sation can Ik- allowed?” But tliat the license was treated as an element in 
the business of the defendant for the loss of which he was entitled to com
pensation is clear from the learned trial Judge's remarks. It is inqiortant to 
note that Cassels, J.. in The King v. Uoycrx, II Can. Kx. 132. dealt with the 
case of a liquor license which was similar to the one in question here, with the 
exception that the law then allowed the license to lie removed in the name of 
the widow of a deceased licensee, lie says (p. 133):—"With respect to the 
annual license held for these premises it ap|**ars that it could, as the license 
laws then stood, lie renewed in favour of the owner, or in ease of his death, 
of his widow; hut no license could !>e granted to any other person for these 
premises. If the owner sold the pnqierty the use to which lie put it could not 
be continued. That particular use therefore added nothing to the market or 
selling value of the property. It enhanced its value to the owner, but not 
its actual value. It seems to me, however, that the defendants are entitled 
to its value to the owner at the time of the expropriation, having regard 
to any use he could make of it. including, of course, the use he was then putting 
it to.”

He Cavanagh (1907). 14 Ü.L.K. 523, is authority for the pro|Hisition that 
a hotel license is a proper subject for compensation, the license not being a 
personal right only but one attaching to the projierty. That case was decided 
under the Dominion Railway Act, 1903.

"In assessing compensation for the loss of licensed premises, evidence i> 
admissible that a license exists, and the coni|iensalion will be increased by 
the fact that the premises were licensed." Mayer on Compensation, p. 151. 
citing Helton v. London County Council. OK L.T. 411. 02 L.J.Q.B. 30; Wadham 
v. North Lantern II. Co.. 10 Q.B.D. 747.

The case of Lynch v. City of (Haxguic 11903), 5 Ct. Sess. Cits. 5th ser. 1174. 
is often relied on tosupport I he doctrine that the loss of business which dc|»end« 
upon a mere hope of existing conditions being continued, but which may not 
be, ought not to Im* considered in assessing com |>e usât ion in expropriation 
cases. There the pursuer was tenant of certain licensed premises under a 
lease for years, and it was held that the expropriating authority wits not 
liable to pay the pursuer any sum for the chance of obtaining a renewal of 
the lease. The Lord President, in giving judgment, says at p. 1180: —

" I think that the Lord Ordinary is correct in saying that there is no re
ported case since the Act of 1845 was passed, in which the chance of a tenant, 
or his successor, obtaining a renewal of his lcitse after its natural expiry 
has been taken into account in assessing conqiehsation, although the case 
must have occurred very frequently, and if this be so, the present case involves 
a new departure of great importance and of far reaching consequences. It 
appears to me that such a claim could only prevail if it was established that 
the chance or hope of obtaining a renewal of a lease after its expiry, is an 
‘interest in the lands,' in the sense of the statutes, and I am unable to find any 
warrant either in the statutes or in the decisions for adopting this view. A 
lease during its currency has some of the attributes of a real right or interest 
in lands, but the chance of its being renewed by the |M*rsonul volition of the 
lessor, does not seem to me to lie in any reasonable sense an interest in lain!.
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Annotation {continual i Eminent domain Expropriation for Dominion

Eublic works Compensation Allowance for compulsory taking 
iquor business License.

for tin* purpose* of such u question an the present.' Casscls. J., in Tht King 
v. W il ho n, 22 D.L.R. 585 (1914), 15 (’an. Ex. 283. at 289, observes: “Lynch 
v. ('ily of UluKQoic is it decision linsod upon the Land Clauses (Scotland) 
Act, 1845. which, us far ns 1 cun see, is practically the same ns the English 
Lands Clauses Acts and our Expropriation Act as construed by the various 
decisions in this Court." <>n the other hand, Riddell. J.. expressed the view in 
lit <'avanayh nml The Canada Atlantic Railway Co.. 14 O.L.K. 523. that the 
statute there in question (the Dominion Railway Act, 1903, now R.S.C. 
1900, eh. 37), is so much broader in its provisions than the Lands Clauses 
Scotland) Act of 1845 as to entitle tin- owner of licensed premise* in Canada 

to continuation for the loss of his chance of renewal.
Essential Character or Liquor License In the case of Hernandez 

v. The State, 135 H.W. 170. the Court of Civil Appeals of 'Vexas considered 
the nature of a liquor license as an element of property. The judgment 
there lays flown the doctrine squarely that a license to sell intoxicant* is not 
property within the constitutional prohibition against deprivation of property 
without due process. Neill. J.. says:(p. 171) "A license to sell intoxicating 
liquors is neither a contract nor a property right in the licensee, but a mere 
|H-rmit to do what would otherwise be unlawful. It has none of the elements of 
property and confers none within the constitutional provision that no |>crson 
shall lie deprived of life, liberty or pro|ierty without due process of law."

Chxri.es Morse.

Re SOVEREIGN BANK OF CANADA; CLARK’S CASE.
Ontario Sa/irt on Court, Apin Hate Uinmon. Meredith, C.J.O.. Harrow, Maclaren,

Wag* '"ni Hoégimt, ././.l January 24 1916
I. I NEANTS (6 1 I) - 26) Liahimty am COXTRIHCTORY lTon insolvent y

or bank Failure to disaffirm Ratification.
Aii infant who, within a reasonable time after attaining majority, 

fails to repudiate a contract respecting bank shares purchased during 
infancy and standing in the infant's name, thereby assumes the statutory 
liabilities in respect thereto on the ground of laches and acquiescence: 
receiving dividends on the shares after attaining majority amounts to a 
ratification of their ownership, and ii|miii insolvency of the bank the sta
tutory double liability of shareholders under sec. 125 of the Rank Act, 
R.S.C. 1906, ch. 29, will therefore attach.

2. Appeal (6 XI 720) When leave i.ranted Relief to i-ontrihi -

Leave to ap|M‘iil should be granted at the installée of a |iersoil who is 
sought to be made liable as a contributory, where there is reasonable 
ground to *up|x>sc that the would-be np|>ellnnt may obtain further relief, 
and a prolongation of the litigation cannot be regarded as vexatious (Per 
Middleton, ,L)

ISeeaer. 101 of the Winding-Cp Act. R.S.C MM HI. ch 144).

Appeal from the judgment of Riddkll, .1., affirming an order 
of an Official Referee, under the Dominion Winding-up Act, R.S.C '. 
1000, eh. 144, confirming the placing of the name of the appellant 
upon the list of contributories in resjieet of her “double liability” 
upon shares standing in her name, under the Rank Act. Affirmed.
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ONT. George Kerr, for Muriel I. Clark, appellant.
8. C. Joseph Montgomery, for A. 1). Clark.
Re

Sovereign

Canada.

Case.

•/. H’. Bain, K.C., and M. L. Gordon, for the liquidator. 
Riddell, J.: In the office of the Official Referee in the wind

ing-up proceedings, Miss Muriel I. ( 'lark was placed on the list 
of contributories in the Sovereign Bank of Canada for f>1t shares ; 
she appeared and gave evidence, and her name was struck out of
the list; thereafter certain facts came to light shewing that her 
evidence, while no doubt truthful, was by no means all the truth, 
the case was reconsidered (no formal judgment having been taken 
out), and her name reinstated. This proceeding, which her coun
sel before me animadverted upon as most extraordinary, seems 
to me to be most just and wholly proper precisely such as was 
the plain duty of the Referee. She now appeals.

The appellant, l>orn on the 6th December, 1890, was living 
with her father in Toronto; Mr. Stewart, the general manager of 
the Sovereign Bank, was a brother-in-law of Clark’s; and Clark, 
believing that an investment in the bank’s stock would be re
munerative, bought for his daughter some shares, paying for them 
with his own money, but having the shares put in her name.

The following were the transactions
1903, Dec. 31. Transfer from Stewart “in trust”.. 1 share
1904, Dec. 14. “ “ “ “ 2 “
1905, June 3. New stock allotted, May 8, 1905 .. 1 “

11 “ 13. Transferred by H. D. Eby....... 1 “
1906, July 15. New stock allotted Mar. 31, 1906.. .2 “

In all...................................................... 7 shares
1907, Aug. 12. The capital was reduced by 25f^ l:{ j “

Leaving in Miss Clark’s name 5)4 “

It will be seen that during all this time Miss Clark was an 
infant : she did not know all the particulars—perhaps no par
tiel! lars at all—but she knew she had some shares in the Sovereign 
Bank, as I should judge from her own evidence: “I think I knew
I knew I had some shares ... I didn’t know how many, 
but I knew I had some shares.”

Dividends were declared from time to time; dividend cheques 
were issued and dejmsited to the credit of Miss Clark in the bank.
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apparently without communication with her. There is one ex
ception in the cheques produced—the dividend cheque for the 
16th August, 1907, for #7, was paid on her endorsement, but in 
December, 1907, the previous custom was reverted to.

Other moneys were paid into this account, and on the 20th 
January, 1908, there was a balance to her credit of $149.28 - 
the bank had then got into difficulties, and the amount was 
taken out of the Sovereign Bank and <le|xjsited to the credit of 
Miss Clark in the Merchants Bank of Canada on the last named 
day—of this at least $102.80 came from the dividends.

This account is still current; it consists of the original sum. 
$149.28, with a few trifling deposits and interest declared and 
added from time to time: Miss (’lark by cheque withdrew $110 
on the 4th October, 1913, leaving then in the account the sum of 
$93.03, thereby receiving $56.25 (at least) from the original 
$149.28. and consequently (at least) $9.77 from the bank’s divi
dends.

She was then of full age. and it is contended that this act 
was a ratification.

Miss Clark says that, shortly after sin- came of age. she was 
told that shares were Iniught by her father in her name; she knew 
that the money in the Merchants Bank “came from the Sovereign 
Bank:" her father told her that she “had some money in the 
Merchants Bank from the Sovereign Bank." She knew the 
meaning of “dividends," but didn't think she “bothered about 
dividends;” and, “no matter whether it came as a dividend from 
shares or not, ' she was "going to use the money when it was there 
for herself;” she “understood that this was some money that 
came from the .Sovereign Bank in connection with these shares 
. . some money connected with these shares that” her “father 
had bought in her name.”

It seems to me that the only conclusion is that she knew or 
believed that the money came from her ownership of shares in 
the Sovereign Bank.

Before the Referee, her counsel took the |K>sition that the 
liquidator had no right to recover back the dividends, the argu
ment being as follows:—

"7. The liquidator contends that, if Miss Clark is entitled to 
repudiate double liability, she should pay back the dividends 
she has received in respect of these shares; on the ground that,
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the contract being thus rendered void ab initio, she cannot retain 
any tienefit under it.

“8. This principle might l>e applied if payment of dividends 
could have l>een considered as part of the original contract, as 
would he the ease if she had made some deal with these shares 
and had received part payment. In such a case, if she repudiated 
the contract, she might be asked to pay back the money so re
ceived. Here the contract was complete when she paid for the 
shares in full, and the dividends she subsequently received were 
undoubtedly dividends subsequently earned by the bank by the 
use of her money : and, as she is making no claim to get her money 
back, the liquidator can have no claim to get back from her the 
profits earned with this money while she was an infant, and which 
have been paid over to her; the money, having been bond fide 
paid, cannot be recovered back: Langley v. Van Allen (1900), 
32 O.R. 210; Smith’s Leading Cases, 10th ed.. vol. 2, p. 430.”

The net of the ap)>ellant was an express ratification of the 
ownership of the stock, as it seems to me. Upon the argument 
before me, I asked Mr. Kerr if his client was willing now to 
pay back the dividends—after consulting the father, he gave 
a most reluctant consent that the money should be paid back, 
but insisted on his client's costs being paid (not, however, as a 
condition, as I understood it).

It is, to my mind, too clear for argument that receiving any 
part of the money made available by any proceeding, however 
irregular, is a ratification of that proceeding: ('lark v. Phinney 
( 1896). 25 S.C.R. 633; Steen v. Steen ( 1907), 9 0.W.R. 65, affirmed 
in the Court of Appeal, 10 O.W.R. 720.

The act of Miss Clark in knowingly receiving money, to which 
she was entitled only if she was the rightful owner of the shares, 
is, in my view, a ratification by a person after attaining majority 
of the acts done in her name when she was an infant—this is 
strengthened by the position taken Before the Referee when she 
did not repudiate the ownership of the stock.

I think the appeal fails, and must l>c dismissed with costs.
lit this view, the appeal for an order making the father liable 

on these shares also fails—I do not think this a ease for costs.
Muriel I. Clark moved for leave to appeal from the order 

of Riddell, J.
The motion was heard by Middleton, J., in Chambers.Middleton, J
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Middleton, J.: Motion for leave to appeal to the Appellate 
Division from the judgment of Mr. Justice Riddell dismissing 
the contributory’s appeal from the order of the Master placing 
her upon the list.

The question appears to me to he one which justifies further 
consideration. Miss Clark, while an infant, had stock in the 
Sovereign Rank, purchased for her by her father. This was, no 
doubt, intended by him as a gift to her. Seven shares were pur
chased between the years 1903 and 1906. The capital was re
duced in 1907, so that her holdings became five and a quarter 
shares. While Miss Clark was yet an infant, the bank went into 
liquidation, a receiver being placed in charge. An arrangement 
was made by which certain other banks took over the customers’ 
accounts where there was a credit balance. A small credit of 
about $100 stood in Miss Clark’s name, it is said, derived in part, 
at any rate, from dividends u|>on these shares. This amount 
was transferred to her credit in the Merchants Rank, and she 
drew it from that bank. It has been held that this amounted to 
such a ratification of the ownership of the shares that Miss Clark 
is now precluded from setting up her infancy as a defence to the 
double liability upon the stock in her name.

No doubt, in ordinary cases, an infant is called upon to re
pudiate within a reasonable time after attaining majority: Edwards 
v. Carter, (1893) A.C. 360; but, where the liability is statutory 
and does not arise from an express contract on the part of the 
infant, the reasoning is scarcely applicable, and it may be that 
the liquidator cannot succeed unless he can shew an act of ratifi
cation.

I cannot look iqxm the taking of the credit balance in the 
account as being undoubtedly an act of ratification. It seems to 
me that this is an act quite irrelevant to the issue. The money 
in the Merchants Rank was in no way ear-marked as the issue or 
produce of this stock.

Ordinarily the act relied upon as amounting to the adoption 
of a contract during non-age must be one done with some intelli
gent appreciation of its significance. Here, this young lady is 
supposed to have intended to render herself liable for calls u|>on 
this stock to the amount of $025 by the withdrawing of this 
small deposit from the Merchants Rank. The line of cases
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referred to in Simpson on Infants, 3rd ed., pp. 41 and 42, does 
not appear to have been adequately considered, for there*is a 
marked distinction between the position of an infant shareholder 
with a company at the time of his attaining majority, as a going 
concern, and where the company is t>eing wound up.

This bank was in truth being wound up at the time the infant 
attained her majority, although the winding-up order was not 
made till subsequently. Proceedings had been taken at the time 
of the bank’s failure looking to the nursing of its assets in the 
hands of a receiver appointed by the Banking Association. A 
winding-up petition was then presented, and enlarged from time 
to time; but, when the winding-up order was made, this petition 
was dropped, and a new petition was substituted. This, I think, 
cannot interfere with the substance of the matter. At any rate, 
in determining what is a reasonable time for repudiation, the 
fact that the bank was in liquidation ought to be borne in mind.

As I understand my duty upon an application of this nature, 
I should permit an appeal* where there is reasonable ground to 
suppose that the would-l>c appellant may obtain relief by further 
appeal, and a prolongation of the litigation cannot lx* regarded 
as vexatious. This case is apparently one of great hardship, and 
the appeal appears to me to l>e one clearly arguable1. Leave will 
therefore be granted.

Muriel I. (’lark appealed accordingly, and the liquidator also 
appealed (by leave) from the order of Riddell, J., in regard to 
A. D. Clark.

(1 arrow, J.A.:—Appeal by Muriel Inman (Mark from th« 
order of Riddell, J., affirming the order of an Official Referee phv 
ing her upon the list of contributories, and by the liquidator from 
the order of the same learned Judge affirming the order of tin 
Official Referee refusing to place A. I). (Mark, the father of Muriel 
Inman (Mark, upon the list—the appeals, which were closely re 
lated, having lieen argued together.

Muriel Inman (Mark was l>orn on the 6th December, 1890. 
and while she was still an infant, namely, in the years 1903, 1901, 
1905, and 1900, her father, Mr. A. D. Clark, purchased certain 
shares in the capital stock of the Sovereign Bank, in all seven, 
in the name of his daughter. Of these, three shares were pur-

*8ee sec. 101 of the Winding-up Act.
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chased from Mr. D. M. Stewart, the general manager of the hank, 
who apparently held them in trust; one from a Mr. Eby; and 
three, which had not been previously issued, from the bank.

The capital stock of the bank was afterwards by by-law re
duced, and upon that reduction the shares now in question were 
reduced to five and a quarter shares. The shares were all fully 
paid-up.

On the 22nd day of December, 1913, the bank having become 
insolvent, winding-up proceedings were commenced and the 
liquidator was appointed. The claim now being made by him 
is in respect of the double liability under sec. 125 of tin* Bank Act, 
R.S.C. 190ti, ch. 29.

The bank had really been in financial difficulties for some years 
previous to 1913. Down to the year 1907, dividends had been 
paid upon the shares in question, but none after that year. Pay
ments were made by cheques (some fourteen in all) in favour of 
Miss Clark, all of which except one—dated the 16th August, 1907 
—were placed to her credit in the books of the bank. The history 
of the exception is not very clear. Miss (.’lark does not deny that 
the blank endorsement upon it (there is no other) was made by 
her. It bears upon its face the usual stamp by the bank's teller, 
as of a cheque paid across the counter. Miss Clark says she does 
not remember the circumstances, which is somew’hat singular, 
for she was then a young lady of seventeen, and, so far as appears, 
was not in the habit of handling many cheques. Altogether it 
is, I think, a very reasonable presumption that she personally 
received the money for the cheque from the bank.

When the bank was struggling to overcome its financial 
difficulties, a numl>er of its accounts were transferred to the 
Merchants Bank, which, with other banks, was endeavouring to 
assist the Sovereign Bank; and among the accounts so transferred 
was the account of Miss Clark. The transfer took place on the 
18th January, 1908, and the amount, largely, although not quite 
entirely, made up of dividends upon the shares in question, was 
$149.28. Upon this account Miss Clark on the 4th October, 1913, 
drew her cheque for $110, which was paid to her. The balance 
still apparently remains in the Merchants Bank.

Hiddell, J., held that, under the circumstances, Miss Clark was 
a shareholder in respect of the five and one quarter shares, and
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therefore subject to the claim for double liability upon them, 
and dismissed both appeals; and with his conclusions I agree.

An infant may by contract become the holder of shares in a 
bank. The legal effect of such a contract is the same as that of 
other voidable contracts of an infant, namely, that it is valid 
until repudiated. See Edwards v. Carter, [1893] A.C. 300; Viditz 
v. O'Hagan, [1900] 2 Ch. 87, at pp. 97, 98. And the repudiation 
must, to be effective, take place within a reasonable time after 
full age is reached: Holmes v. IHogg (1817), 8 Taunt. 35.

In In re Constantinople and Alexandria Hotel Co., Ebbetts' Case 
(1870), L.R. 5 Ch. 302, an infant had applied for and been allotted 
shares. The head-note states that he attained his majority on 
the 8th April, 1864, and the company went on till June, 1805, 
when an order for winding-up was made. During this period, 
though he did not appear to have acted as a shareholder, he never 
took any steps to repudiate the shares, and it was held that he 
was bound by his acquiescence and must bo placed on the list of 
contributories. When the case came first before the Master of 
the Rolls, it appeared that the infant had, after attaining his 
majority, executed a transfer of the shares, which appeared to 
form an important element in his judgment, as indicating a clear 
admission of ownership by the infant. But on appeal Sir G. M. 
Giffard, L.J., expressly put his judgment on the single ground of 
acquiescence, saying: “I do not rely on the transfer which he 
executed, but on the ground that he acquiesced for a lengthened 
period in being on the register." See also to the same effect, where 
a much shorter interval, namely, five months, was held to be 
fatal, In re Blakely Ordnance Co., Lumsden's Case (1868), L.R. 
4Ch. 31.

Miss Clark knew that her father had purchased some shares 
in her name. So much she admits in her rather reticent evidence. 
And the cheque of the 10th August, 1907, which she endorsed 
and presumably read, told her practically the situation as it is 
to-day. The cheque reads as follows: “Quarterly dividend No. 
17. The Sovereign Bank of Canada, Toronto, 10th August, 1907. 
No. 208. $7.87. Pay to the order of Miss Muriel I Clark, 
seven 87/100 dollars, lieing quarterly dividend at the rate of six 
per cent, per annum upon five and one quarter shares in the 
capital stock of this bank standing in her name."
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Having such knowledge, there is not only no evidence of 
repudiation or disaffirmance1 by her at any time prior to this 
application, but there is, on the contrary, a distinct affirmation by 
her of her apparent position of shareholder, by the withdrawal of 
the money in the Merchants Bank nearly two years after she 
had attained her majority—money which she must have known 
represented the accumulated dividends upon the shares in question.

The appeal of Miss Clark, in my opinion, utterly fails, and 
should be dismissed with costs. The appeal of the liquidator 
should also be dismissed, but without costs.

Meredith, C.J.O., and Magee, .LA., concurred.
Maclaren, J.A.:—I am of opinion that the judgment appealed 

from is wrong in so far as it is based upon ratification by the 
withdrawal by Miss (’lark after attaining her majority of a portion 
of the money to her credit in the Merchants Bank, which was 
made up partly by deposits by her father and partly by moneys 
transferred from the Sovereign Bank, the latter having been orig
inally made up of dividends passed to her credit.

The relation of a bank and its customer is purely that of debtor 
and creditor, and moneys deposited are not ear-marked in any 
way: Foley v. Hill (1848), 2 H.L. C. 28. The case is the same as 
if she had the money in her pocket derived from different sources 
and she had used some of it for a particular purpose. It appears 
altogether too remote to construe the drawing of money from one 
bank as a ratification of what had taken place with another bank, 
years before, while she was an infant.

The case is not so clear when the liability is put upon the 
ground of laches and acquiescence. She would be liable if she 
did not repudiate within a reasonable time after coming of age. 
What would be a reasonable time would depend on all the cir
cumstances of the particular case. Here there were several 
special circumstances that would tend to lengthen the time. It 
appears that Miss Clark considered that her money had been lost. 
The bank was in fact l>eing wound up outside of the Act, and a 
petition had been filed in Court, but not proceeded with. Finally 
this petition was withdrawn, and a new one presented and acted 
upon.

However, I am of opinion that, considering the lapse of time 
between her coming of age and the time of the presentation of the 
petition for winding-up which was acted upon, and the fact that
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she had not repudiated the shares before the commencement of 
the actual winding-up, the appeal must be dismissed on the 
ground of laches and acquiescence. It is a hard case, and she is, 
in my opinion, legally liable only through the juggling of the 
petition for the winding-up, and her thereby becoming legally 
liable to the prosecution for the double liability.

Hodgins, J.A., agreed with Mavlaren, J.A.
Appeals dismissed.

GIBB v. THE KING.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idmgton, 

Duff, Anglin, and Brodeur. JJ. December 29. 1915.

1. Eminent domain ($ NI C—135)—Expropriation by Crown—National
railways—Compensation—Total or partial abandonment— 
Jurisdiction or Exchequer Court.

Under sec. 23 (4) of the Expropriation Act (H.8.C. 1900. eh. 143), 
the Exchequer Court has jurisdiction to adjudicate upon claims arising 
not only out of a partial abandonment of property not required but 
extends to claims for total abandonment as well, and upon the re-vesting 
of land taken the owner is entitled to claim compensation for damages 
sustained in consequence thereof in either such event, the provisions 
In'ing applicable to expropriations for purposes of the National Trans
continental Railway under Act 3 Edw. VII., ch. 71.

[The King v. Jones, 44 Can. 8.C.R. 495, referred to.|
2. Damages (6 HI L 2—240)— Expropriation by Crown—Depreciation

BY DESTRUCTION OK MARKET PLACE— LOSS OF ENHANCED VALUE 
BY ABANDONMENT OF WORK.

An expropriation by the Crown of nroia-rty which is subsequently 
returned to the owner, den's not entitle the latter to damages for depre
ciation in the value of the property arising from the destruction of a 
market pla<*o suffered in common by all property owners in the neigh- 
hourhood. nor for the* loss of enhanced value by reason of the subse
quent abandonment of the projected public work by the Government.

[Gibb v. The King, 15 Can. Ex. 157, affirmed by divided Court.1

Appeal from the- judgment of the Exchequer Court of Canada, 
15 Can. Ex. 157, limiting suppliants on their petition of right. 
Affirmed by divided Court.

(I. (i. Stuart, K.C., for appellants, cross-respondents.
E. Helleau, K.C., for respondent, cross-appellant.
Sir Charles Fitzpatrick, C.J.:—Assuming as both parties 

to this appeal appear to have assumed throughout that the 
Expropriation Act is applicable to the proceedings, I am of 
opinion that the assistant Judge of the Exchequer Court 
has misapprehended the provision of the Expropriation Act gov
erning this matter. The wording of the statute is simple and its 
meaning, I think, plain. Failure to regard the words of the 
statute has led to the confusion and difficulties which the Judge
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discusses in his judgment occupying many pages of the printed c 
case. ( '•

The lands in this cash were taken under the powers vested in (j1MH
the Commissioners of the Transcontinental Railway by the v-

1 HE 1X1 Mi. j
National Transcontinental Railway Act, 3 Kclw. VII., ch. 71.

... ... „ . ,• Sir Cliarkfi 'These powers which are contained in sec. 13 are, so tar as material, I'itipatnek.c.J 

very similar to those in sec. 8 of the Expropriation Act. This 
sec. 13 provides by sub-see. 1 :—

The Cominishioni-rs may enter upon and take |nwHcs.sion of any lands 
required for the pur|Kisc* of the Eastern Division and they shall lay off sneh 
lands by metes and hounds, and de|x>sit of rword a description and plan 
thereof in the office for the registry of deeds, or the land titles office for the 
county or registration district in which such lands are respectively situate; 
and such deposit shall act as a dedication to the public of such lands, which 
shall thereupon be vestisl in the Crown, saving always the lawful claim to 
compensation of any person interested therein.

The provisions of sec. 23 of the Expropriation Act are, I 
think, applicable to expropriations under the National Trans
continental Railway Act. Set* the case in this Court of The 
King v. Jones, 44 (’an. 8.C.R. 495.

This sec. 23, so far as material, provides by sub-sec. 1 that 
whenever, from time to time, or at any time liefore the compensation money 
has been actually paid, any parcel of land taken for a public work, is fourni 
to lie unnecessary for the purposes of such public work, the Minister may, by 
writing under his hand, declare that the land is not required and is abandoned 
by the Crown.
And sub-sec. 2:—

Upon such writing being registered in the office of the registrar of deeds 
for the county or registration division in which the land is situate such land 
declared to be abandoned shall revest in the person from whom it was taken.
And sub-sec. 4:—

The fact of such abandonment or re-vesting shall he taken into account 
in connection with all the other circumstances of the case, in estimating or 
iissessing the amount to lx* paid to any person claiming eom|ienaatton for the 
land taken.

It will be observed that this section makes no new provision 
as to any compensation or damages to lx* paid as between the 
Crown and the person claiming compensation for the land taken, 
but only declares that the fact of the ahandonnn nt shall lie 
taken into account in estimating the amount to be paid to any 
person claiming com|)ensation for the land taken.

The law casts th« inheritance of land upon the heir and In
is the only peison in whom it vests lands without his consent.

Tin- power conferred upon tin- Minister by this section is a
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very exceptional one since it enables him to vest the land in a 
person even against his will. We might expect that the rights of 
persons affected by this arbitrary power would be carefully safe
guarded by the legislature and that is what in fact we do find, 
for I do not know that protection in a wider form could be afforded 
to their interests than it is by sub-sec. 4 of sec. 23. This gives 
the Court the most ample and general authority by simply pro
viding that in estimating the compensation to be paid for the land 
taken the fact of the abandonment is to be taken into account.

By see. 30 it is provided that if the injury to land injuriously 
affected by the construction of any public work may be removed 
wholly or in part, by (amongst other things), the abandonment of 
any portion of the land taken from the claimant, and the Crown 
undertakes to abandon such portion “ the damages shall la* assessed 
in view of such undertaking.” The intention of the legislature 
is, I think, the same in the rule, laid down in both secs. 23 and 30, 
that the fact of the abandonment of the land is to be taken into 
account in assessing in one case the compensation for the land 
taken and in the other for the injury to land injuriously affected.

The values of the land at the date of the expropriation and at 
the date of the abandonment have to be ascertained in the ordinary 
way but otherwise, in my view, it is immaterial to inquire what 
were the causes of the \nine of the land at these dates.

The value of the land at the time of the expropriation is ordin
arily the compensation which the owner is entitled to claim. 1 
refer to sec. 47 of the Exchequer Court Act and also to the decision 
of the Judicial Committee of the Privy Council in the Cedars 
Rapids Mfg. and Rower Co. v. Lacoste, 1(5 D.L.R. 168, [1914] 
A.C. 569, to the effect that the compensation to be paid for land 
expropriated is the value to the owner as it existed at the date of 
the taking. If, by the inverse process to expropriation, the Min
ister forcibly vests the property in him again, the value of the 
land to the owner at the time of such revesting is an element to 
be considered in estimating the amount to be paid to him.

Suppose a business that has had to be removed when the 
property was expropriated; the property is abandoned by the 
Crown; the business cannot be moved back again ; it may be 
years before the value can be realized, and meantime the owner 
is compelled to hold it for its speculative prospective value. In

T
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taking into account the fact of the abandonment it might in such CANl 
tu.se be that only the immediate value would be allowed by the 8. C. 
Court as a deduction from the compensation.

In a somewhat involved statement which, however, is baldly The'kim; 
printed, the Judge suggests that if the Crown is to bear decrease . 7 ,
in the value of the* land, it should benefit by any appreciation. Fiwrick,c.i. 
He forgets, however, that this is an entirely one-sided power and 
that while the Crown is not obliged to exercise it and would pre
sumably only do so when such exercise would be beneficial to 
its interests, it would obviously be impossible to force upon the 
former owner the projierty for which he may have no use and 
which he may not want and at the same time call on him to pay 
for getting it a sum in excess of the compensation to which lie 
was entitled on the expropriation.

The form in which the proceedings were brought before the 
Court, may have induced the error into which I think the assistant 
Judge of the Exchequer Court has fullon. It is not, as he says, 
an action for damages resulting from the abandonment. Briefly, 
he has treated the matter as if it were an option which the Crown 
took on the property until the payment of the compensation with 
a liability if it did not exercise the option to pay any damages 
caused the owner. That, however, is not what the statute does.
It provides that, on the expropriation, the lands “shall 1m- vested 
in the Crown saving always the lawful claim to compensation of 
any person interested therein." The present case is remarkable 
from the fact that the Government had the property valued and 
filed an information in the Exchequer Court setting forth that1 

His Majesty was willing to pay compensation to the amount of 
$(>1,747.75. This sum, the defendants, by their statement of 
defence, accepted. The parties were thus completely ad idem, 
the land was transferred to and vested in the Crown and the 
conqiensation agreed on. Then by the Expropriation Act, as 
amended by 3 Edw. VII., ch. 22, there is added the power which 
may never be exercised, of abandoning and re-vesting the projierty 
in the original owner. It is more like the case between subjects 
of an agreement for sale at a valuation with an agreement super- 
added that the vendor will, at the option of tin1 purchaser, within 
a given time re-purchase at the then valuation of the property.
The cases are not, of course, identical, because the powers of the



266

CAN.

S.C.

Sir Charles 
Fitzpatrick,C J

Davies, J

Dominion Law Reports [27 D.L.R

Crown both of taking and abandoning the land are compulsory 
and as I have before said, I do noi think the value at the tine 
of revesting is necessarily the amount for which the owner of 
the land should be called on to give credit.

Although the appellants may not lie free from blame for 
the form in which their claim was presented to the Court, yet tin 
basis of the judgment, being an erroneous construction of the 
statute, justice requires that the case should be sent back to tin 
Exchequer Court to determine and award the amount to be paid 
to the appellants in respect of their claim for compensation for 
the lands taken, taking into account in assessing such amount, 
the fact of the abandonment in connection with all the other cir
cumstances of the case.

I may add that I entertain no doubt as to the jurisdiction of 
the Exchequer Court, but if it were necessary to invoke it, I think 
the claim would be within par. (d) of sec. 20 of the Exchequer Court 
Act.

Davies, J.: This appeal is from a judgment of the Exchequer 
Court of Canada awarding the suppliant .$3,000 for damages 
sustained by him by reason of the abandonment and re-vestment 
in the owners of a property in the city of Queliec, which had been 
expropriated by the Government of ( anada for the National Trans
continental Railway.

The suppliant claimed that the lands and buildings had been 
expropriated in January, 1911, and had not been revested in them 
until July, 1912, and that while they were admittedly worth 
$61,747.75 in 1911 (that being the sum the Government tendered 
and the suppliant agreed to accept as their value), they had shrunk 
in value when re-vested to the sum of $30,000, the difference being 
the damages the suppliant sought to recover, viz., $31,747.75.

The evidence established the fact that there was a “boom‘ 
in lands in that part of tin* city of Quebec, where the property in 
question was situate, and at about the time these lands wer< 
expropriated, brought about in large measure by the belief current 
amongst the citizens that the principal or terminal station of tic 
National Transcontinental Railway was to be built on the sit< 
then occupied by the Champlain Market on or towards which the 
buildings on the lands in question fronted. That the value of 
these lands consisted largely in the fact that they so fronted on
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this market place on one side or end and on the river front on the can.
< it her where the farmers came with their boats and produce to s. < '
the market and that this fortunate conjunction enabled the owners (;IBB 
to rent their buildings for shops, stalls and stores at very high 'J. 
rentals. That the general anticipation was that the removal of 
the market house would lx* followed by the building on its site 
and the adjoining lands of the principal station of the National 
Transcontinental Railway and that the subsequent change of 
plans, the demolition and removal of the market house to another 
site, and the construction of the principal station elsewhere caused 
a collapse of the lxx>m and a great in nominal land
values, and by reason of these facts, as stated in the suppliant's 
petition of right, his lot of land and buildings 
when returned by the Crow» had depreciated in value to the extent of 
*31.747.75.

That these were reasons and causes of the high values placed 
upon the site and lands when expropriated and those placed upon 
them when returned were clearly proved by the suppliant's own 
witnesses Collier, Hearn and Colston and were indeed claimtal 
as existing facts and their reasons in the suppliant's petition.

This claim was not allowed by the trial Judge for obvious and 
clear reasons. The Crown had the right to expropriate the 
market site and buildings, to demolish the latter and build their 
principal terminal station on that site and the adjoining probities 
they expropriated or to change the terminal station site elsewhere 
without lieing responsible for the rise or diminution in value of 
any properties expropriated or otherwise which such < ' s\ 
might cause.

The statutory right to abandon and revest these expro
priated properties in their owners could, no doubt, only be 
exercised subject to the payment of such damages or losses as 
might have been caused to the owner in consequence of the ( 'rown's 
proceedings; but the sudden rise or fall in the value of the proper
ties arising from such causes as 1 have mentioned could not 
possibly be he'd to be such a “circumstance in the case" as should 
be taken into account “in estimating or assessing the amount to 
be paid to any person claiming compensation for the land taken."
See sub-sec. 4 of sec. 23 of the Expropriation Act, R.S.C., 1906, 

ch. 143.)
They were not special (lamages suffered by this land alone, but

6
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od. They were not caused by the expropriation 
and the subsequent re-vestment of appellant’s land, but by tin 
change of market-site and Transcontinental principal station-site 
and, in fact, had nothing to do directly with either of these acts 
of expropriation and re-vestment. This sudden rise and fall in tin 
temporary speculative value of lands in that section of the city 
were, no doubt, as shewn by the evidence, caused by public belief 
that the market-house site would become the terminal site of the 
Transcontinental, and to the subsequent change in that respect 
made in the Government's plans.

Under the circumstances, therefore, and with the evidence 
before him the learned trial Judge was right in my judgment 
in rejecting these fluctuating or speculative prices as the standard 
by which to estimate suppliant's damages. He allowed $3,000 
as a fair and liberal allowance, I think, for the loss of rents tin- 
owners sustained during the period between expropriation and 
re-vestment of tin- property. The owner’s possession had never 
been and he continued to draw the rents which were
shewn to have been substantially reduced. The owner also es
caped the payment of the taxes during the same period, which 1 
should think must have boon considerable.

If, however, the owner had lost or been deprived of his right 
to have sold his property at the high speculative values which 
may have boon reached and had given any evidence to that effect 
1 should certainly think such loss a legitimate damage which could 
be recovered because it would be special damage- caused by direct 
interference with his right to sell his property. If his jus dis- 
ponendi had been, not technically but actually, prevented by tic 
expropriation and he had given any evidence to shew that he had 
actually lost a sale- at the highest figures spoken of I see no reason 
why he should not be compensated for that loss. The rule laid 
down in the Cedars ltapids case, 10 D.L.R. 168, [1914] AX’. 
569,at 171,is that the compensation to be paid for land expropriated 
is “the value to the owner as it existed at the day of the taking. 
It would seem to follow that in the case of lands expropriated 
by the Grown, with this statutory right of re-vestmen * se
quent ly exercised, the loss which the owner actually sustained by 
reason of his being deprived of the right to dispose of the proper! \ 
during the time the title was in the Grown would be the measure

6990^5
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of his damages. In the absence of any evidence of an offer to pur- CAN. 
chase the suppliant's right in the land, the question would be: s. c.
What would they have brought in the market if put up at auction qi~ 
subject to the exercise of the re-vestment power by the Crown? r|. 'j-.
( edars Rapids Mfg. and Power Co. v. Lacoste, 10 D.L.R. 108,
(1014] A.C. 560. S(*e also Pastoral Finance Association v. The Duuoa'J 
Minister, [1014] A.C. 1063.

The trial Judge reviews the evidence given on this question 
and concludes most fairly, I think, that
it is impossible to find from it thut an offer for either or $70.000
was ever made the suppliant for the property before the expropriotion.
He might have added or for any other sum either before expro
priation or afterwards before re-vestment, for no specific offer 
ever was shown to have been made by any one. The best that could 
be said for the evidence on this point was Ramsay's statement 
that inquiries were made by speculators, after expropriation, 
who were willing to consider these large sums. But nothing ever 
came of their consideration.

A syndicate of speculators was considering the matter, so 
Mr. Hearn said :—

We had that in mind ($00,000). I don't know that 1 would have given 
that for it. We had in mind that it was worth $00,000.

But no offer ever was made to buy before or after expropriation 
nor. in my judgment, does the evidence shew that any chance 
of a sale at these figures was lost. Can it be doubted that if the 
existence of any such offer could have been proved it would have 
been, or if the reasonable chance of selling at the price of $60,000 
could have been shewn that it would have been shewn?

It has been suggested that the case might he referred back 
and the suppliant given another “day in Court” to try and prove 
this loss, but I can see no reason or ground for such an unusual 
course and because of the absence of any such evidence as I have 
referred to and because I think the damages awarded ample I 
would dismiss the appeal with costs.

Idinuton, J.:—The respondent on behalf of the National Idl,18ton J* 
Transcontinental Railway, pursuant to the authority of 3 Kdw.
VII., eh. 71, on January 24, 1011, deposited in the registry office 
in Quebec, a plan and description of certain lands to be expro
priated to serve said enterprise, and amongst said lands was a 
parcel belonging to appellants.
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The parties hereto being unable to agree1 as to the compensa
tion to be given for appellants’ lands, the respondent, on October 
22, 1911, filed an information in the Exchequer Court of Canada 
for the purpose of determining same and offered thereby the sum 
of $01,747.75 in payment thereof. The appellants pleaded thereto 
accepting said price.

On March 19, 1912, respondent filed a discontinuance, and 
on July 15, 1912, the Honourable the Minister of Railways and 
Canals for Canada, gave notice to the appellants that the land- 
so taken were not required for the purposes of the National 
Transcontinental Railway and that the proceedings were aban
doned by the Crown.

Thereupon the appellants, on March 22, 1913, filed a petition 
of right in said Exchequer Court setting forth the foregoing fact- 
and further alleging that respondent became thereby proprietor 
of said land and
that the land was abandoned in the month of July, 1912, subject to paying 
compensation to the suppliants (now appellants), for the value of the land su 
taken and the damages accruing by reason thereof.

The petition proceeded as follows:—
9. The said land was, on the 24th day of January, 1911, of the value of 

$61.747.75, and at the time that the said land was returned to your suppliant- 
in the month of July, 1912, it had a value of $30,000 only.

10. On January 24, 1911, the said lot was situate on a street bounding 
the Champlain Market, a large and much frequented market place in tin 
City of Quebec, and it was anticipated at that time that the said market it 
removed would be replaced by the principal station of the National Tran- 
continental Railway, and in fact His Majesty the King was under contrac' 
with the City of Quebec, to which the said market place belonged, to replan 
the said market by the principal station of the said National Transcontinental 
Railway in the City of Quebec.

11. In the month of July, 1912, when the said property was abandoned t 
your suppliants, the Champlain market had been removed and destroyed, l>> 
and on behalf of His Majesty the King, and the pro|>osal to erect the principal 
or any, railway station for the National Transcontinental Railway had beci 
abandoned, and by reason of the foregoing facts, the said lot of land whe 
returned by His Majesty the King had depreciated in value to the extent of 
$31,747.75.

12. The suppliants were put to great expense by reason of the taking oi 
their said land by the Crow'n, and of the information filed for the purpose <- 
determining the value thereof, to wit: in the sum of $500.

I set forth in full the only claims sot up in said petition so 
that there need be no misapprehansion of what the claim hereii 
is. There might, I suspect, have been other claims arising from 
the interference for a year and a half with the appellants’ exer-
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rise of dominion over said lands or dealing with same. These, if 
any existed, are not presented by the pleading.

The appellants never were dispossessed. The procmling, it 
is said now, though not so alleged in the pleading, had injurious 
effect upon the appellants' profits derivable from the letting of 
parts thereof to tenants. Some of the leases had expired pending 
the proceedings before the abandonment.

On account of the anticipated expropriation being likely to 
l>e completed it was quite natural such tenants should look 
elsewhere for places of business, or perhaps take advantage* of 
the uncertainty of tenure to get better terms. Although no case 
was made in regard thereto in the pleadings evidence was given 
relative to the subject of losses caused by reason of such dis
turbance of the tenants and prospective lettings. Upon that evi
dence the trial Judge allowed the sum of $3,001) in way of compen
sation for past and future probable losses occasioned thereby and 
costs to l)e taxed.

In his opinion judgment, the trial held the appellants
not entitled to recover in respect of the claims set out in above 
recited pleading.

The claim for costs in and about the information seems to 
have l>eon dropped owing, it is alleged, to counsel for the appellants 
properly declining to be a witness. 1 presume the party and party 
costs were taxed against the Crown on the discontinuance. And 
if the solicitor and client costs could not be agreed upon as charge
able to the Crown, it is to be regretted.

I think it is also to be regretted that no evidence was presented 
as to the amount of the usual assessment of the property, and 
taxes usually paid thereon. I understood it to be admitted that 
for two years pending the (Town's registration of title, no taxes 
were or could be imposed and, hence, appe 9 benefited to that 
extent as result of that registration.

The disturbing effect upon leaseholds of a proceeding such as 
taken and kept open so long may not be fully compensated for 
by what has been allowed, but that on the meagre evidence pre
sented and no claim thereto having been made in pleading, seems 
to me all that can be claimed.

The claim made for the difference between alleged values on 
the date of registration of the plan and the date of abandonment

CAN.
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is, in my view of the law, quite untenable even if these relative 
values had been established, which 1 think they were not.

Ciibh It is quite true that the legal effect of the registration of the
Thk King. l,*uns was to vest tin* title in the Crown, but that, as Mr. Belleau

well put it. was subject as it. were to a resolutory condition which,
Ixvoming operative, divested the title and re-vestisl it in the I « 
apiK‘1 lants. I ,

In the case of land held for an investment the injurious effect 
of such a proceeding as this in question, beyond creating an uncer
tainty of tenure on the part of the tenants and the disturbing effect 
so far as detrimental to the landlord, can be very little. In the 
case of land held for purposes of speculation, or owned for any 
purpose, being put on the market for sale, the jxissible loss of a 
sale in a fluctuating market, by such proceedings as registration 
of an expropriation plan, might prove serious. Rut if one has 
such a case he must plead it and prove it. Here it is neither 
pleaded nor proven.

Again, it is to he observed that in such a case the conduct of 
the party who keeps silent and makes no move to expedite the 
disposition of the claim to expropriate has to be considered. He 
certainly has not the right to let things drift as the appellants did 
here, and neither do nor say anything to expedite matters, and 
then claim his damages must be based on the result of the common 
neglect of himself and his oppom t The non-registration of the *
notice of abandonment illustrai this.

It was quite competent for pp< s to have gotten it regis
tered and if the expenses idant on that chargeable to tin 
Crown, it would have com n as part of the compensation they 
would, in such case, have been to.

I think the appeal should lie dismissed with costs.
There is a cross-appeal which questions the jurisdiction of the 

Exchequer Court to determine the damages suffered herein.
It is, I think, doubtful if, and arguable that, the Exchequer 

Court has not by virtue of see. 23, sub-sec. 4, of the Expropriation 
Act, jurisdiction to determine the compensation to be awarded 
in case of an entire abandonment of all claims to expropriation 
That points to a case of damages being settled on the hearing of 
the information. But, independently of that, I think that Court 
has jurisdiction to give relief in any case of the Crown taking.

■■
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vit her permanently or temporarily, tin* lands of a subject. It has CAN
taken for 18 months or more the lands of the appellants and they < V.
should, I imagine, in a proper ease he entitled to have indemnity <;1HH
therefor from the Crown at the suit of a suppliant in the Kxehe- ,

11 I he King.
quer ( ourt .

I think the eross-appeal should also lie dismissed with costs.
Dvff, —On January 24, 1911, the lam Is in respect of the 

taking of which compensation is claimed by the appellants were 
taken for the purposes of the National Transcontinental Rail
way. under the authority of eh. 71. 3 Kdw. VII., see. 13. by the 
Commissioners appointed under that Act, who on that day de
posited a description and a plan of the lands in the office of the 
registry of deeds for the city of Quebec. On October 21 of the 
same year, proceedings were taken by the Attorney-General of 
Canada, professedly under the authority of see. 2b of the Expro
priation Act, eh. 143, R.S.C., 190b, by way of information in the 
Exchequer Court of Canada on behalf of His Majesty, by which 
information it was alleged that by the deposit of the plan and the 
description just mentioned the lands had become and were then 
vested in His Majesty and by which it was declared that His 
Majesty was willing to pay the sum of 861,747.75 in full compen
sation for the claims of all the persons interested, and a declara
tion was prayed that the lands were so vested and that the sum 
mentioned was sufficient and just compensation.

The appellants by their defence alleged that they were the 
sole owners of the property, accepted the sum offered and prayed 
for judgment declaring that they were entitled to be paid the same.
The statement of defence was filed in October, 1911. but the At
torney-General did not proceed to trial ; and on March 19. 1912, 
a notice of discontinuance was filed, and on July 15, 1912, the 
following notice signed by the Minister of Railways and Canals 
and by Mr. Leonard for the Commissioners of the National 
Transcontinental Railway was served upon the appellants:—
Notice* of Abandonment of lands taken for the National Transcontinental 

Railway.
In the Exchequer Court of Canada.

Between: JAMES GIBB and FRANK ROSS. Suppliants;

THE KING, Respondent.
Registered in registry office, July 27, 1012. Served personally on suppli

ants, July 27th, 1912, by Jean X. Fournier, bailiff.

18—27 D.L.R.

Iillllgton, J.

■■■■■
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CAN. To James (iihb and Frank Ross, of the City of Quebec, of tin* Province
s of Quebec, on plan Instate James Clibb, anil to all to whom these presents

‘shall come or to whom the same may in any wise concern.
(ilHH Whereas the lands shewn upon ami described in the annexed plan and

description have under the provisions of the National Transcontinental 
hi. u.x<„ Hailwuy Act, 3 Edward VII., eh. 71. sec. Id, been taken by His Ma jest \ 
Unir, .1. the King, acting through The Commissioners of the Transcontinental Rail

way for the purposes of a public work known as the National Transcon
tinental Railway, the construction of which public work is under the chaw 
and control of "The Commissioners of the Transcontinental Railway 
by the dc|xisiting of record in the office of the registrar of deeds for the 
City of Quebec, in the Province of Quebec, on the "24th day of January, 1!>1 I 
of a duplicate of the said plan and description of the said lands.

And whereas no coni|K»nsation money has yet been paid by or on behalf 
of His Majesty for the said lands.

Ami whereas the said lands have been fourni to be unnecessary for the 
purposes of the said public work and tin1 undersigned have decided not to 
take tin1 saiil lands for the pur|x»ses of the said railway.

Now, therefore, pursuant to and by virtue of the provisions of sec. 2d 
of the Expropriation Act. R.S.C., lttOti, eh. 143. and of sec. 207 of the 
Railway Act, R.S.C., 1906, eh. 37, and section 15 of the National Trans
continental Railway Act, 3 I d ward VII., eh. 71. and in pursuance of an> 
other authority in this behalf vested in the undersigned, the undersigned d > 
hereby declare and notify you that the said lands are not required for tlv 
purposes of the said railway and that the said lands and the proceeding' 
aforesaid are hereby abandoned by the Crown and by the said "The Com
missioners of the Transcontinental Railway."

In witness whereof the Minister of Railways and Canals has hereinv 
set his hand and The Commissioners of the Transcontinental Railwax 
have caused those presents to be executed and the corporate seal of the Com
missioners to be affixml under the hand of the Commissioner and Seerotan 
this fifteenth day of July. 1912. F. Ciichkank,

Minister of Itnihvnys and Canal.*.
The Commissioners of the

Transcontinental Railway.
R. W. Leonard,

Comm min tier.
Per Secretary.

( >n April 111. 1913, a petition of right was filed by the appellants 
claiming compensation and it is from the judgment given on tlm 
trial of that petition that the present appeal is brought.

The case presented by the petitioners was that upon the 

deposit of the plan and description in January, 1911, the title to 
the lands was transferred to the Crown and that in substitution 
for it a right to compensât ion became immediately vested in then; 
and that the amount of compensation to which they then becanv 
entitled was that admitted to be due to them (the sum of 
$61,747.75), by the discontinued information. They admitted



27 D.L.R.I Dominion Law Reports.

that on the return of the property the Crown became entitled to 
credit for a sum equal to the value of the projierty as of the s (
date of its return and accepted it as payment pro lanto; but their (in,,
contention was that they were entitled to the residue of the sum thk Ki\« 
mi admitted to be due to them after making deduction of that sum. Duff. 4.
The advisers of the petitioners apparently assumed that see. 23 
of the Expropriation Act applied and determined their rights.

The (Town, relying upon this same section, took the position 
that the Exchequer Court had no jurisdiction to entertain the 
petition. The learned assistant Judge of the Exchequer Court did 
not accede to this view but rejected the claim of the petitioners 
for compensation for the value of the property taken awarding 
the sum of $3,(KM) as reparation for hiss which the learned Judge 
held to be reasonably attributable to the action of the Crown in 
dispossessing the appellants.

1 have come to the conclusion that both the advisers of the 
Crown and the advisers of the appellants have misapprehended 
the effect of the statutory provisions which must lx* looked to 
for the punaise of ascertaining the rights of the appellants. These 
enactments, I think, rightly construed confer no power upon the 
Minister of Railways or upon the Commissioners to revest com
pulsorily in the owners lands which have been taken under see.
13 of the National Transcontinental Railway Act, or to require 
tin owners to accept, in discharge of the statutory obligation of 
tin Crown to make compensation, anything but compensation 
in money: and the notice of July 15, 1912. was, consequently, 
without legal effect. That is the position the appellants were.
1 think, entitled to assume; but their advisers having proceeded 
on the assumption that the decision of this Court in Jones v.
The King, 44 Can. S.C.R. 495, was conclusive against this view 
of their rights, the petitioners by their petition presented their 
daim upon the footing that there was a re-transfer of the lands 
to them which must be treated as satisfaction in part of their 
right to compensation—to the extent, as 1 have already said, 
ot the value of the lands at the time of re-transfer. While I think 
tin petitioners were entitled to claim compensation without 
deduction; since, nevertheless, they have accepted tin* re-transfer 
and offered to submit to the deduction mentioned, that, I think, 
is the footing u|M»n which their claim should be now dealt with.
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CAN. It will bp necessary to refer to several statutes and it will lx*
s. c. more convenient, I think, to set out these enactments verbatim
<!ïiû» before discussing the effect of them.

The King. 'The* statutory provisions to be considered are:—
National Transcontinental Railway Act, eh. 71, 3 Edw.

VII
Sec. 8.—The Eastern Division of the said Transcontinental Railway 

extending from the City of Moncton to the City of Winnipeg shall he con
structed by or for the Government in the manner hereinafter provided, 
and subject, to the terms of the agreement.

«Sec. Î).—The construction of the Eastern Division and the o|>erution 
thereof until completed and leased to the company pursuant to the pro
visions of the agreement shall be under the charge and control of three com
missioners to be appointed by the Governor-in-Council, who shall hold office 
during pleasure, and who, and whose successors in office, shall be a body 
corporate under the name of “The Commissioners of the Transcontinental 
Railway" and are hereinafter called “the Commissioners."

2. The Governor-in-Council may, from time to time, designate one of 
the Commissioners to be the chairman of the Commissioners.

Sec. 13.—The Commissioners may enter upon and take possession of 
any lands for the purposes of the Eastern Division, and they shall lay off 
such lands by metes and bounds, and deposit of record a description and plan 
thereof in the office for the registry of deeds, or the land titles office for the 
county or registration district in which such lands respectively are situate: 
and such deposit shall act as a dedication to the public of such lands, which 
shall thereupon he vested in the Crown, saving always the lawful claim to 
compensation of any person interested therein.

(2) If the lands so required are public lands under the control of the 
Government of the province in which they are situate, a description and plan 
thereof shall also be deposited in the department of the Provincial Govern
ment charged with the administration of such lands.

Sec. 14.—The Governor-in-Council may set apart for the purposes of 
the Eastern Division so much of any public lands of Canada as is shewn by 
the report of the chief engineer to be required for the road bed thereof, or 
for convenient or necessary sidings, yards, stations and other purposes for 
use in connection therewith; and the registration in the office for the registry 
of deeds, or the land titles office for the county or registration district in 
which such lands respectively are situate, of a certified copy of the order- 
in-council setting the same apart shall operate as a dedication of the said 
lands for the purposes of the Eastern Division.

See. 15.—The Commissioners shall have in respect of the Eastern Divi
sion, in addition to all the rights and |»owers conferred by this Act, all the 
rights, powers, remedies and immunities conferred upon a railway company 
under the Railway Act and amendments thereto, or under any general 
railway Act for the time being in force, and said Act and amendments thereto, 
or such general railway Act, in so far as they are applicable to the said rail
way, and in so far as they are not inconsistent with or contrary to the pro
visions of this Act, shall he taken and held to be incorporated in this Act.

R.S.C., 1906, eh. 37. Railway Act.:—
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Sec. 207.—Where the notice given improperly describes the lands or CAN.
materials intended to be taken, or where the company decides not to take the ^
lands or materials mentioned in the notice it may abandon the notice and 
all proceedings thereunder but shall be liable to the person notified for all Gibb 
damages or costs incurred by him in consequence of such notice and aban- t ' 
donment, which costs shall be taxed in the same manner as costs after an *,,h 
award. Duff, j.

(2) The company may, notwithstanding the abandonment of any 
former notice, give to the same or any other person notice for other lands or 
materials, or for lands or materials otherwise described. 3 Kdw. VII., ch. 58. 
sec. 166.

Exchequer Court Act, R.S.C., 1900. eh. 140:
Sec. 20. The Exchequer Court shall have exclusive original jurisdiction 

to hear and determine the following matters: —
(o) Every claim against the Crown for pro|>erty taken for any public 

purpose;
(fc) Every claim against the Crown for damages to property injuriously 

affected by the construction of any : works ;
(c Every claim against the Crown arising out of any death or injury 

to the |>erson or to property or on any public work, resulting from the negli
gence of any officer or servant of the Crown, while acting within the scope of 
his duties or employment ;

(d) Every claim against the Crown arising under any law of Canada 
or any regulation made by the Governor-in-Council ;

(r) Every set-off. counterclaim, claim for damages whether liquidated 
or unliquidated, or other demand whatsoever, on the part of the Crown against 
any jierson making claim against the Crown. 50 A: 51 Viet. eh. 16, sec. 16.

Expropriation Act, R.S.C., 1900, eh. 143:—
Sec. 2.—In this Act unless the context otherwise requires-
(a) “Minister" means the head of the department charged with the 

construction and maintenance of the public work :
(b) “ Department " means the department of the Government of Canada 

charged with the construction and maintenance of the public work :
Sec. 23.—Whenever from time to time, or at any time before the coVi- 

pensation money has been actually paid any parcel of land taken for a public 
work or any portion of any such parcel, is found to be unnecessary for the 
purposes of such public work, or if it is found that a more limited estate or 
interest therein only is required, the Minister may. by writing under his hand, 
declare that the land or such portion thereof is not required and is abandoned 
by the Crown, or that it intended to retain only such limited estate or interest 
as is mentioned in such writing.

(2) Upon such writing being registered in the office of the registrar 
of deeds for the county or registration division in which the land is situate, 
such land declared to be abandoned shall re-vest in the |ierson from whom it 
was taken or in those entitled to claim under him.

(3) In the event of a limited estate or interest therein being retained 
by the Crown, the land shall so re-vest subject to the estate or interest so 
retained.

(4) The fact of such abandonment or re-vesting shall be taken into 
account in connection with all other circumstances of the case, in estimating

4
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CAN. or assessing the amount to ho paid to any |xthoii claiming compensation for
the land taken. .*>2 Viet., eh. 13, sec. 23.

Sec. 26.—In any case in which lain! or property is acquired or taken for
(llBH or injuriously affected by the construction of any public work, the Attorney-

Tub Kino. Cleneral of Canada may cause to be exhibited in the Kxchequer Court an 
information in which shall lx* set forth

(a) The date at which and the manner in which such land or property 
was so acquired, taken or injuriously affected;

(b) The |H-rsons who at such date, had any «‘state or interest in such 
land or property ami the particulars of such estate or interest and of any 
charge, lien or «‘ncumbrance to which the same wits subject, so far as th<‘ same 
«•an lx* ascertained;

(«*) The sums of money which the Crown is ready to pay to such persons 
respectiv«‘ly, in resjwt of any such «‘state, interest, charge, lien or encum
brance; and,

i«/) Any other facts material to th<‘ consideration ami <let«‘rmination of 
tin* «picstionx involved in such proiMt-dings. 52 Viet., ch. 13, sec. 25.

Railways ami Canals Aft, R.S.C., 11KH>, ch. 35:—
S«‘c. 7. —The Minister shall have the management, charge ami direction 

of all (iovernment railways and canals, and of all works ami pro|»erty ap|>er- 
t.lining or incident to such railways and canals, also of the collection of lolls 
on the publie «(«nais and of matters in«‘i«lent thereto, and of the officers ami 
(M-rsonsemployed in that service. H.S.C., ch. 37. sec. 6; 52 Viet., ch. 111. sec. 3.

Before giving my reasons for thinking that the notice of 
July 15. 1912, was inoperative I mak<‘ one or two observations 
touching the positions respectively taken on behalf of the appel
lants ami the Crown in the argument before us.

On tin* hypothesis that section 23 applies, the contention 
a«lvance«l on behalf of the Crown that the Exchequer Court is 
without juristliction to entertain the petition seems to be <lispose«l 
of simply by reference to sec. 20 of the Exchequer Court Act. 
and sec. 13 of the National Transcontinental Railway Act. 
There is nothing in sec. 23 indicating an intention to take away 
the right to compensation recognized by sec. 13 and even assum
ing that sub-section 4 of sec. 23 ought to be construed, as tin* ( Town 
contends it should lu» construed, as limited, namely, t«> cases in 
which the abandonment relates to part of the land taken only, 
it would still require very explicit language to take away all right 
of compulsation for loss occasional by the compulsory assumption 
of the legal title of the property. The general rule which enables 
the subject to proceed by petition of right for compensation for 
property which has found its way into the hands of the Crown 
: Feather v. Tlir Queen, (> B. & S. 257, at p. 293, and Windsor and 
Annapoluk Roil way Co. v. The Queen, 11 App. Cas. 007, at page
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t>14), would remain operative. 1 agree, however, with the appel
ants that this is not the necessary reading of suh-see. 4, the 
construction of which I proceed to consider with special reference 
to the effect attributed to the statute by the learned trial Judge.

The learned Judge appears to have taken a view, the practical 
result of which is that, where see. 23 applies and lands are
returned under that section so that no part remains in the pos
session of the Crown, the right of compensation is limited to com
pensation for disturbance of possession. That, with great respect. 
1 think, is not the point of view from which the subject of com
pensation is envisaged by secs. 22 ami 23 of this statute. To 
prevent misapprehension. 1 note specially that 1 refer only to 
secs. 22 ami 23 and not to sec. 30, which deals only with the 
subject of injurious affection. It may lie that sec. 30 approaches 
the subject from the same point of view, but that question does 
not arise ami I express no opinion upon it at all. .Sections 22 and 
23 must be read together. It is perfectly true that, where sec. 23 
applies, the declaration in see. 22 that the lands become vested 
in the Crown and that in substitution for the title, the translation 
of which is thereby effected, then- is vested in the owner a right 
of compensation—it is quite true that this declaration must la- 
read with the provisions of see. 23 empowering “the Minister” 
compulsorily to re-vest in the owner the lands taken; but on the 
other hand sub-sec. 4 of see. 23 must be read with see. 22 and, 
reading see. 22 and sub-sec. 4 together, I apprehend it to be suffi
ciently clear that the governing consideration in determining the 
effect of th<- two provisions is the fact that the language of sec.122 
clearly imports that the compensation to which the owner becomes 
thereby entitled is normally to be determined as of the date when 
the lands vest in the (Town bv the operation of section 22. In 
lit Lucas ami ('lusterJidd (las and Water Board, |l»0»| I K B 
Mi. Lord Justice Moulton said that the general principle of com
pensation where land is taken under compulsory powers is that 
the property is not diminished in amount but changed in form; 
and sec. 22 seems to be only an explicit statement of this wcll- 
scttlcd principle. That, as I have said, appears to be the governing 
consideration for determining the joint effect of these provisions. 
The result then is that, for the purpose of ascertaining the amount 
of compensation provided for in see. 22, you must take into account 
the fact that the land taken has been compulsorily re-transferred
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together with the other circumstances of the case; hut you are to 
take that fact together witli the other circumstances into account 
for the purpose of determining how much money ought to be paid 
to the owner in order that he may receive in property and money 
the equivalent in value to him of the property taken as of the date 
when sec. 22 became operative; that is to say, the date of the filing 
of the plan.

One can easily conceive cases in which the question thus for
mulated might present considerable difficulty. In the case before 
us, which is a comparatively simple one, we have the formal offer 
of the Crown and it is not disputed that the amount offered fairly 
represented that to which the appellants were entitled, namely, the 
value of their property to them; and it is not suggested, indeed it 
could not be suggested, that in the circumstances this could be 
anything other than the market value of their property in the 
sense in which that phrase is used in the literature of compulsory 
purchase. The only question of fact, therefore, upon which the 
learned trial judge was called upon to pass was the question of 
the value of the property at the date upon which it was returned.

If I had taken the view that the case ought to be dealt with on 
this footing (that is to say, that sec. 23 is applicable), I should 
not have felt embarrassed by the course on which the case pro
ceeded in the Court below. As applied to the circumstances before 
us, Mr. Stuart's method of working out the statut# proposed at 
the trial and on the argument in appeal was, I think, substantially 
the right method; and the principle upon which the appellants' 
claim must rest (assuming always sec. 23 of the Expropriation 
Act to be applicable), was,*I think, set forth with perfect clear
ness in the petition of right. The evidence given on behalf of 
the petitioners was explicitly directed to the precise point of 
fact just indicated; and, I think, the result of the evidence is that 
a deduction to the extent of $30,000 ought to be made from the 
amount of compensation originally offered.

I come then to the point upon which I think, as I stated above, 
the appeal should be decided, viz., that the notice of July 15. 
1912, was inoperative in law.

The first point for consideration is: Does sec. 23 of the 
Expropriation Act confer upon the Minister of Railways and 
Canals authority to re-vest compulsorily in the* owner lands

u
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acquired by the National Transcontinental Railway Commis- CAN- 
sioners under the authority of sec. 13 of the National Trans- 8. C. 
continental Railway Act? “Minister” in sec. 23 is to be read
(in accordance with the direction of sec. 2 (a) and (6) as meaning _, 1 he Kino.
the ----
head of the department charged with the construction and maintenance of the J-
public work.
It does not appear to require argument (when the terms of sec.
7 of the Department of Railways and Canals Act are compared 
with those of the sections extracted above from the National 
Transcontinental Railway Act) to shew that the Eastern Division 
of the National Transcontinental Railway, although clearly 
enough a “public work" within the words of sec. 2, sub-sec. (6) 
of the Expropriation Act is not a "public work” with whose 
"construction and maintenance” the Department of Railways 
and Canals is “charged.” The condition of the authority, there
fore, of the Minister, under sec. 23, namely, that he shall be 
the head of the department charged with the construction and maintenance 
of the public work,
for which lands have been taken is in this case unfulfilled. The 
case is not a case to which the authority of the Minister of Rail
ways and Canals extends under that section; the language of 
the section itself excludes it.

Moreover, comparing the provisions of the Expropriation 
Act with the provisions of the National Transcontinental 
Railway Act, lands taken for the Eastern Division by the 
Commissioners seem to be clearly outside the contemplation <^f 
sec. 23. By sec. 13 of the former Act such lands not only become 
vested in the Crown, but become affected by a “dedication to 
the public” by the express words of the statute; that is to say, I 
presume, affected by a "dedication” to the public purposes for 
which they are taken—for the construction, maintenance and 
working of the Eastern Division of the National Transcontinental 
Railway. The "work” was under the charge and control of Com
missioners brought into existence by this special statute, passed 
in pursuance of a contract with the Grand Trunk Railway Co. 
who were ultimately to be the lessees and operators of it, who, 
as the agreement between themselves and the Government shews, 
were narrowly concerned with the economical construction of 
the railway. Lands acquired for the undertaking by these Com-
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missioners cannot, 1 think, be fairly held to be subject to the power 
of the “Minister” under the provisions of sec. 23.

Again, sec. 13, the necessary conditions being satisfied, takes 
away the title from the owner substituting for it a right of com
pensation, which means, of course, compensation in money. In 
The King v. Jones, 44 (’an. S.C’.R. 495, this Court took the view 
that the claim for < nsation means a claim against the 
Crown, not a claim against the Commissioners as a corporate 
body; and a claim, therefore, which was not intended to be 
made through the machinery provided by the Railway Act. 
but must !>e prosecuted and determined in the ordinary way, 
by proceedings instituted by petition of right or an information 
filed on behalf of the Crown ; this right to nsation. if om
is to ascertain and define it by reference to the language of the 
National Transcontinental Railway Act alone (I suspend for 
a moment a necessary reference to sec. 15). is simply a right to 
be paid in money the value to the* owner of what has been taken. 
And it is, of course, not disputed that the introduction of sec. 23. 
on any construction of it that has been suggested, must effect :i 
sensible modification of the right so ascertained and defined. 
There is not a word in the National Transcontinental Railway 
Act referring to the Expropriation Act; which circumstance 
does not shew, of course, that the provisions of tin* Expropria
tion Act relating to procedure simply are not properly available 
for the purpose of enforcing rights conferred by the National 
Transcontinental Railway Act in res|>ect of which no remedy i- 
given sjxicitically by the last mentioned statute. But it is one 
thing to say, as 1 have no difficulty in holding, that the provision- 
of the Expropriation Act relating to procedure simply may be 
made available for such purposes so long as they are applied 
consistently with the full recognition of the substantive right- 
given by tin- special Act dealing with the particular railway, tin 
National Transcontinental Railway; and it is an entirely different 
thing to say that such substantive rights can properly be held to 
be modified by the provisions of another statute, general in its 
nature, to which not a single word of reference is to be found in 
the special Act.

It is to lie observed, however, that the notice of July 15. 1912. 
is a notice given bv the Commissioners of the National Trans-

3
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continental Railway as well as by the Minister of Railways and CAN.
Canals; and it is a conceivable suggestion that the National S. C.
Transcontinental Railway Act establishes a "department of the (;IBH
(lovernment of Canada, charged with the construction and

,, , , . , ,• i v . l he Kino.maintenance of the Eastern Division of the National I rans-
continental Railway; and that the ( oimnissioners are the "head ' 
of th<* department” and, consequently, satisfy the description 
"minister” as definis! by sec. 2, sub-secs. (a) and (b) of the 
Expropriation Act. There are two distinct objections severally 
fatal to this suggestion. "Department, of the (lovernment of 
Canada” is a phrase having a well understood significance and 
it clearly means one of the departments recognized by statute 
preside! over by a Minister of the Crown, a member of the 
King’s Privy Council for Canada. See R.S.C., KMX), eh. 4, sec.
4; eh. 48, sec. 3; eh. 23, sec. 2, etc. The second objection is that, 
assuming the language used to be cu of a construction recon
cilable with this suggestion, it is only by attributing to the words 
a forced and unusual meaning; and the considerations to which 
1 have just referred are equally weighty to justify the rejection 
of this interpretation which would have the effect if adopted, of 
seriously prejudicing the right of com|)ensation given by sec. 13 
of the National Transcontinental Railway Act.

The notice in question, moreover, professes to lie given pur
suant to section 207 of the Railway Act: (see p. 277, ante), 
as well as to sec. 23 of the Expropriation Act. The legis
lative provision now cmbodhsl in sec. 207 of the Railway Act, 
which had its origin many years ago, frequently has been con
sidered and it has uniformly, 1 think, been held that the jxiwer 
conferred by that provision is a power which ceases to be operative 
the moment the title to tin* land taken becomes vested in the 
railway company. Mitchell v. Ureal W estern Railway Co., 35 
I'.C.Q.B. 148; Canadian Pacific Railway Co. v. Little Seminary 
of Ste. Thérèse, 16 (’an. S.C’.R. 606: Re Hast,ill and (hand Trunk 
Railway Co., 7 Ont. L.R. 420; 3 Can. Ry. (’as. 380. Application, 
therefore, according to its true intent, it could not have to lands 
taken under sec. 13 of the National Transcontinental Railway 
Act the title to which, by the very act of taking, becomes vested 
in the Commissioners; and sec. 207, consequently, is not incor- 
l>orated by force of sec. 15 of the last mentioned Act. These 
arc the principal reasons which have satisfied me that the Crown

x
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is not entitled to invoke the provisions of see. 23 of the Expro
priation Act, or the provision of the Railway Act just referred to

I have now to consider The King v. Jones, 44 Can. S.C.R 
495. In The King v. Jones, 44 Can. S.C.R. 495, the learned 
Judge of the Exchequer Court had dismissed an information 
filed by the Attorney-General of Canada praying for a declara
tion that certain lands taken by the Commissioners had become 
vested in the Crown and for a determination of the amount of 
compensation payable in respect of such taking on the ground 
that the effect of sec. 15 of the National Transcontinental Rail
way Act was to incorporate the sections of the Railway Act 
relating to compensation and that condensation must be deter
mined in the way provided for by that Act. On appeal to this 
Court it was held that the Exchequer Court had jurisdiction to 
entertain the information and to pass upon the question of compen
sation on two grounds, first, that the claim for compensation under 
sec. 13, is a claim against the Crown and that jurisdiction is 
given by sec. 20 of the Exchequer Court Act, R.S.C., 1900, eh. 
140, sub-secs, (a) and (6), which invest that Court with exclu
sive jurisdiction over every claim against the Crown for property 
taken for or injuriously affected by any public work; and secondly, 
on the ground that the Eastern Division of the National Trans
continental Railway is a “ work" within the meaning of
secs. 20 et seq. of the Expropriation Act. That is the substance 
of the decision. The ratio is put very clearly in the judgment of 
Davies, J., at page 499, in these words:—

It is a public work vested in the Crown, constructed at the expense of 
Canada, or for the construction of which public moneys have been voted 
and appropriated by Parliament within the meaning of sec. 2, para, (d) of 
the Expropriation Act, and the procedure taken by the Crown in fyling 
this information to determine the claim against the Crown for the lands taken 
falls within the language of the 26th section of that Act, and the claim itself 
is one coming, in my judgment within sub-section (a) of section 20, of the Act 
constituting the Exchequer Court and defining its jurisdiction over “even 
claim against the Crown for property taken for any public purpose.”

Altogether I entertain no doubt that the jurisdiction of the Exchequer 
Court covers the claim made and think the ap|>eal should be allowed and the 
jurisdiction of the Court affirmed.

With great respect, I am unable to understand why The King 
v. Jones, 44 Can. S.C.R. 495, can be supposed in any way to decide 
the question which I have been discussing, touching the appli
cability of sec. 23. The effect of sec. 23 was not a subject of con-

9
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sidération in that vase and 1 do not think anybody supposed that 
the Court was deciding that each and every section of the Expro- 8. C. 
priation Act is applicable for the purpose of determining the clIHB 
substantive rights of the persons whose lands are taken under

I he Kino.
sec. 13 of the National Transcontinental Railway Act. i’here 
is not the least difficulty, as 1 have already said, in holding that 
the Eastern Division of the National Transcontinental Railway 
is a “public work ” under sec. 20 for the purpose of applying that 
section and the subsequent provisions in so far as they relate to 
procedure merely; and in holding at the same time that other 
provisions of that statute affecting the substantive rights of the 
parties are not capable of application because of the very fact 
that they deal with substantive rights and not with procedure and 
because they are not consonant with provisions of the special 
Act governing substantive rights. Section 13 provides for the 
right of compensation specifically but it says nothing about pro
cedure. There seems no reason for holding that the provisions of 
a general statute enabling the Crown to take proceedings in the 
Exchequer Court for the purpose of determining the amount of 
compensation where compensation is payable in respect of the 
taking of lands for public works does not apply to the case of 
compensation payable under sec. 13 where the language of the 
statute is broad enough to comprehend, and does literally compre
hend, that case; provided always, that the provisions of the general 
statute are not imported for the purpose or with the effect of 
modifying the substantive rights which are the legal result of 
a proper interpretation of the National Transcontinental R«il- 
wav Act itself. That at all events is, I think, the proper inter
pretation of The King v. Jones, 44 Can. S.C.R. 495.

The consequence would have been that the appellants, had 
they stood upon their rights, would have lx-en entitled to claim 
the sum of $(>1,747.75, which the Crown had solemnly admitted 
to t>e the compensation to which they became entitled by the 
taking of the land. The appellants, however, in the petition of 
right had chosen to accept the property in part satisfaction and 
to that position they have consistently adhered throughout. I 
think this position results from a misapprehension of the Expro
priation Act, but they have asked for relief upon that footing, 
and upon that footing I think their claim must be dealt with.
There is satisfactory evidence that the property when returned
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was not worth more than $30,000. It follows they tiro entitled 
to be paid the residue of compensation offered after deducting 
that sum.

Anglin, J.: In The Kiny v. Jones, 44 Can. 8.C.R. 49ô. a 
majority of the Judges of this Court held that the National 
Transcontinental Railway is a public work to which the Expro
priation Act (R.K.C., 1900, ch. 143), applies.

Although sub-sec. 4 of sec. 23 of that Act is not as clearly 
expressed as might he desired, I agree with Mr. Stuart that it 
applies to cases of total, as well as to cases of partial, abandon
ment by the Crown, and that in it the words “land taken 
mean not land taken and kept, but land taken under the provision 
for its acquisition, whether wholly or partially retained, or sub
sequently wholly abandoned. Otherwise there would be no pro
vision in the Expropriation Act for compensation in cases of 
total abandonment, although in such cases the actual loss to tin 
owner may have been very substantial. It cannot be assumed 
that it was intended to leave such a grievance without remedy, 
and if the statute is susceptible of an interpretation under which 
it will be provided for, that interpretation should prevail.

In the Exchequer Court this case has been dealt with on tin- 
footing that, upon the Crown exercising its right of abandon
ment under sec. 23, the owner became entitled to be indemnified 
for actual loss sustained as the direct result of his property having 
been taken out of his hands and held by the Crown from tin 
date of deposit of the plan under sec. 13 of tin* National Trans
continental Railway Act (3 Edw. VII., ch. 71), until it wa
re-vested in him under sec. 23 of the Expropriation Act. On that 
basis the learned assistant Judge allowed him $3,000 for loss of 
revenue already suffered and likely to be sustained in the future 
This allowance was intended to cover all loss attributable- to 
interference with the suppliant's user of his proj>erty, including 
loss of opportunities to lease it to advantage. Rut the suppliant 
was also deprived during all that period of tin1 right to sell or 
otherwise dispose of his property. Until notice of withdrawal had 
been given the property to all intents and purposes belonged to 
the Crown, and the suppliant had no reason or right to expect 
that he would again have any interest in it. That the deprivation 
of the right of disposition is in most cases a matter proper for 
compensation can scarcely admit of doubt. When the pro|M*rt\
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has diminished in value during the time that right has been with
held some compensation should certainly l>e made. This element •< 1 
of damage was not taken into consideration in the Exchequer (;IBI, 
Court. No doubt the loss sustained as the result of deprivation -|'he Ki\< 
of the jus disponendi involves elements of contingency. The |m>s- ^ ^
sihility of profitable sale, as such, must Ik* taken into account.
Cedara Rapids Manufacturing and Rawer Co. v. Lacoste, hi 
D.L.R. 108. Neither the difficulty of determining the loss proper 
to be allowed for. nor the fact that elements of contingency or 
uncertainty are involved in it is sufficient reason for refusing com
pensation. Wood v. Grand Valley Railway Co., 22 D.L.R.
014: Chaplin v. Hicks, [1911] 2 K.R. 780. If the statute should 
receive the construction put upon it by the learned assistant 
Judge of the Exchequer Court. it would, therefore, be necessary 
that this case should In* referred back to him to consider what 
additional sum should be allowed as compensation to the appel- 
lant for deprivation of his jus disponendi while his property was 
vested in the Crown, the evidence in the record l>eing scarcely 
sufficient to enable us to deal satisfactorily with that question.

I was, for a time, inclined to think that this appeal should 
he disposed of in the manner which I have just indicated, but 
further consideration has led me, though not without some hesi
tation, to accept the construction placed upon sec. 23 of the 
Expropriation Act by my Lord the Chief Justice.

Where land or proj>erty taken under sub-sec. 1 of see. 13 of 
the National Transcontinental Railway Act is subsequently 
abandoned and re-vested in the former owner under sec. 23 *>f 
the Expropriation Act, no provision of either statute expressly 
deprives him of “the lawful claim to compensation" reserved 
to him by see. 13 of the National Transcontinental Railway Act.
If it has been intended that the right to compensation which ac
crued upon the taking of the land should cease upon the re-vesting 
of it, having regard to the extraordinary and exceptional exercise 
of eminent domain involved in such re-vesting, we should cer
tainly expect to find the extinction of the owner’s right to com- 
|H-nnation declared in explicit terms. But, on the contrary, sub- 
sec. 4 of sec. 23, though not as clear as could be desired, appears 
to be framed on the assumption that, notwithstanding the aban
donment and the re-vesting, “the person claiming compensation 
for the land taken” is still entitled to have “the amount to Is*
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paid to” him estimated or assessed by the Court, which is directed, 
in estimating or assessing it, to take into account the fact of such 
abandonment or re-vesting, i.e., to make allowance, at its then 
present value to him, for any advantage or benefit which the 
owner will derive from such abandonment or re-vesting.

The suppliant would, therefore, l>e entitled to the amount of 
tin* compensation which he would have recovered had the Crown 
retained the property less what is found to be a proper deduction 
to be made on account of the re-vesting. The property being 
thus treated as having belonged to the Crown while held under 
expropriation the (Town is entitled to the mesne profits from it 
during that time, but would be liable to the suppliant for interest 
for the same period on the full amount of the compensation which 
he would have recovered had the property not been abandoned

The case has been dealt with in the Exchequer Court on an 
entirely different view of the effect of sub-sec. 4 of sec. 23 of the 
Expropriation Act. We are not in a position to determine satis
factorily what compensation should be allowed the appellant.

The appeal should lie allowed with costs and the action should 
be remitted to the Exchequer Court in order that the amount 
to be paid to the appellant may lie estimated or assessed on the 
basis indicated.

Brodeur, J.:—This is a case of petition of right claiming 
damages.

On January 24, 1911, the Government gave a notice of expro
priation of a property belonging to the appellants which it needed 
for the construction of the Transcontinental. In the month of 
October, 1911, proceedings were instituted by the Attorney-Gen
eral before the Exchequer Court to fix the indemnity to lx* paid 
for the expropriation of that property and he offered a sum of 
$(>1,747.75. There has been contestation as to the amount of 
the indemnity: hut at last the parties have agreed and the apjiel- 
lants expressed their willingness to accept the amount proffered 
and the proceedings in the Exchequer Court were then dropped

On July 27, 1912, the Crown declared that the said immove
able property was not required and notice thereof was registered 
on December 30, 1912.

In their petition of right the appellants claim that the immove
able in question was worth at the time of the expropriation over
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$60,000, as it had boon admitted by the (iovermnent itself, ami 
that at the time of the retrocession it was wortli only $80,000 
and they claimed the difference.

The Exchequer ( ourt maintained the action for a sum of $8,000 
for the damages they had suffered through loss of income.

We have to consider tlx* range of sub-sec. 4 of sec. 28 of 
the Expropriation Act (eh. 148 R.S.C. 1906). By virtue of 
that law concerning expropriations, when the Crown deposits 
in the registry office1 a plan and description of the lands which it 
wants to expropriate, such property, by the very fact of such 
deposit, becomes the property of His Majesty (sec. 8).

In the present cast1, however, the appellants have remained in 
possession of the property and have collected all the rents.

There never was any dispossession. The enjoyment was neces
sarily restricted and it was impossible for the appellants to draw 
from the property the same revenues as before. I therefore con
sider that the damages awarded by the Judge of the Court below 
for that loss of rent should be maintained.

The sum of $8,000 which has been granted represents a higher 
sum than the rents which have been lost; but at the same time it 
must be remembered that the appellants have now tenants who 
will not give them revenues as considerable as those which they 
would have received, had they been at liberty to let without any 
restriction. Therefore the amount is not too high, far from it.

But the main point raised by the appellants is as to whether 
the property has decreased in value between the taking of pos
session and the retrocession and if the ( Yown should be condemned 
to pay that difference.

I understand that if the Crown had taken possession of the 
property, if there had been a fire, for example, or if deteriorations 
had occurred, the Crown would be bound to pay those damages.

But in the present case the property of the land in question 
belonged to the Crown by virtue of its notice of expropriation; 
but it never availed itself of its right of ownership and left the 
app« in possession.

By virtue of the law the appellants were entitled to the 
damages which they had suffered as a result of that notice of expro
priation and of the retrocession. Did the plaintiff really suffer 
<lamages besides those above mentioned by me?

CAN.

H ( '

I'he Kino.

llrodmr, J.

lfl—27 D.I..R.
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CAN. Before the construction of the railroad was decided upon, a|>
H. C. pedants’ property was scarcely worth $30,000. It yielded at
CJlBB income of about $2,000 a year, t.e., a little more than 6%. It b

The King. a recognized fact that a city property must yield a gross inconi' 
of 10%. Then, when valuing at $30,000 that property which w;i

Brodeur, J.
yielding only a revenue of $2,000, I am making a very liber;i 
valuation.

It is recognized by the appellants that it is worth tonin' 
about $30,000. It has then the same value as before. As soon :i 
the Government decided to build the railway that property at 
once seemed to acquire a plus value. The notices of expropriâtioi 
were not given at once and when they were the property ha i 
doubled its value. And as the Government was bound to pa 
the value that it had at the date of the notice of expropriation 
an offer of a little over $60,000 was made.

The Government considered, I suppose, at a given moment, 
that that project of building a station at that place was to-> 
expensive, probably because of the fictitious value that the expro
priated owners were claiming for their lands and then it simph 
decided not to carry out its intention and to place its station at 
another place. It gave a notice to the appellants to the effect that 
it was retroceding to them their property.

The latter, I consider, cannot, as they do, claim damages for 

that fictitious value that the project of the railroad gave to tlu ir 
property. The Judge was right in examining all thecircumstann - 
of the case, as the statute prescribes, and specially to consid- r 
the value of that property not only at the time of the expropriating 
but even before the project of the construction of the road. It 
is very evident to me that the damages suffered by the appellant' 
are those which have been granted to them by the Court belov 
That judgment should be confirmed with costs.

Appeal dismissed, Court divided.

N. B. PRIEST v. McGUIRE.

8. C. New Brunswick Supreme Court, Appeal Division, McLeod, C.J., and H A 
and Grimmer, JJ. September 24, lWl.j.

1. Malicious prosecution (§II—5)—Probable cause—Malice—Char*.k
OF THEFT.

Neither malice nor want of reasonable and probable cause are necessai 
inferences against the informant in a criminal charge for theft of timber 
because of such informant having first instituted civil procedings against 
the trespasser with the sole purpose of recovering the price and Def
1 icing anvised by his solicitor that the facts justified a prosecution f ir
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theft, if tho informant later instituted criminal proceedings in pursuance N. B. 
of his solicitor’s advice and the charge was dismissed.

[Collin* v. Gould, 9 D.L.R. 665; Morrison v. Wilson, 14 D.L.R. 81ô; S. C 
Dugay v. Myles, 15 D.L.R. 388. cited; Hurgoyne v. M off alt, 10 N.B.R 
13, distinguished.) Friksi

Appeal from the judgment of Landry, in an action for McGuirk 
false imprisonment. Statement

The judgment appealed from was as follows :
Landry C.J.: This was a non-jury case, for assault, false Landry.c.j. 

imprisonment and malicious prosecution. Evidence and counsel 
were heard on Itoth sides. Plaintiff proved the institution by 
defendant of criminal proceedings against him, and of a termina
tion of such proceedings favorable to the plaintiff. He failed to 
prove malice, and to convince me of the absence of reasonable and 
probable cause.

The essential facts are as follows : The defendant had a valu
able piece of timber on the premises of a third party. ()n the same 
premises was lumber, of inferior quality, under the control of one 
McDermott. The plaintiff desired to become possessed of the 
valuable piece of timber. On enquiry as to whom it belonged, 
an enquiry which I believe was not full as to this timber, he was 
informed, he swore, that it was under the control of McDermott.
He met McDermott and asked to buy this timber from him, but 
«lid it in such a way as to deceive McDermott. McDermott, I 
am convinced by the evidence, believed plaintiff was speaking of 
the almost valueless lumber he had under his control, and told 
plaintiff he might take whatever was there. The plaintiff. I am as 
fully convinced, knew McDermott did not profess to sell him tliV 
timber he wanted, but took advantage of the conditions to take 
the timber. The defendant discovered that his timl>er had been 
taken by the plaintiff. He billed him for the price of it. The 
plaintiff refused to account to the defendant for it. The defendant 
consulted a solicitor, and followed his advice, which resulted in 
the criminal proceedings above referred to.

While I do not say that what the plaintiff did amounted to 
theft, yet I find that in what the plaintiff did do he afforded rea
sonable and probable cause for instituting criminal proceedings 
against him.

Xow was the defendant actuated by malice? There was no 
express malice proven, and outside of the circumstance that the 
defendant tried to collect the value of the timber from the plain-
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tiff I can see no evidence from which to infer malice. Authorities 
establish, I believe, that any motive “for a prosecution other than 
that of wishing to bring a guilty party to justice is a malicious 
motive”: Burgoyne v. Moffatt, (1861) 10 N. B. R. 13. Taking 
all the evidence as I heard it I am convinced that, while the de
fendant wished and hoped, by some of the proceedings he took, to 
collect the value of the timber he lost, and to which compensation 
he was entitled, he honestly believed the property was his, that 
the plaintiff had committed a theft, and that his motive in tin 
criminal proceedings was to bring him to justice.

1 therefore find that the defendant was not actuated by malice, 
that there was reasonable and probable cause, anti I order a 
verdict for the defendant, with costs.

E. P. Raymond for plaintiff, appellant.
IT. A. Ewing, K.C., for defendant, respondent.
The judgment of the Court was delivered bv
White, .1. (oral):—This was an action for false imprisonment 

and malicious prosecution, tried in March last, at St. John, before 
the Chief Justice of the King’s Bench Division. As it appeared 
at the trial that the charge laid in the information before the 
committing magistrate, and on which he committed the plaintiff 
for trial, was one over which the magistrate had jurisdiction, and 
as the warrant under which the plaintiff was arrested was regular 
and showed jurisdiction on its face, this action at the trial resolved 
itself into one for malicious prosecution only.

The case was tried without a jury, and the learned Chief 
Justice held that there was reasonable and probable cause, and 
found that there was no malice. For this holding and finding I 
think there was ample justification in the evidence.

It was urged before us that, inasmuch as the defendant ad
mitted, on cross-examination, that when he presented the hill 
for the stick of timber which it was alleged the plaintiff stole, 
his object was to get pay for the same, it therefore follows that 
his motive in instituting this prosecution for theft was malicious 
because it was not simply a desire to bring the guilty part} to 
justice; and'the case of Burgoyne v. Moffatt, (1861) 10 N. B. R. 
13, was relied upon.

The facts of the case are stated by the learned Chief Justice, 
so I need not re-state them here.

It is quite true that the defendant, when he found that this
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stick of timber had been taken, presented a bill to the plaintiff 
and demanded the price of the timber. All the evidence upon 
that point is as follows:

“Q. You presented a bill to him for the price of it, didn’t 
you? A. Yes.

“Q. When you presented that bill to him you simply wanted 
to get paid for it? A. I did.

“Q. You had no other idea in view, had you? A. No. 
That is all I wanted.

“Q. To get paid for the stick? A. Yes.
“Q. If it was to get paid for the stick, why did you change 

your mind and arrest him for stealing?
“A. I went to the magistrate and said I wanted to sue him 

for $20, that is the price I asked him to sue for. The case came 
up. and one evidence—Walter Moore—wasn’t there, and Captain 
I’riest didn't appear, and lawyer Ritchie suggested that we 
have him arrested for theft. That is all I can tell about it. It 
was by his suggestion I did it.”

Mr. Ritchie, a barrister, was employed by the defendant to 
collect the price, or rather the value of the stick of timber, and 
after the case had conn* down to trial and a verdict had not 
been obtained, for the reasons stated, Mr. Ritchie informed the 
defendant that it was a proper case in which to lay an information 
for theft. The defendant says he stated all the facts to his solici
tor. He acted upon the advice of his counsel, and although, in 
the first instance, he undoubtedly took proceedings with a view 
of collecting his debt, it does not follow that afterwards, wh^n 
he found that a theft had been committed, he instituted this pros
ecution simply to collect this money, and apart from the idea of 
bringing the plaintiff to justice.

I think, therefore, there was ample evidence to warrant the 
finding of the trial Judge that there was no malice. Rut in order 
to succeed the plaintiff must not only show that there was malice, 
but that there was want of reasonable and probable cause; and. 
as I have said, I think the facts of the case as disclosed by the 
evidence, are ample to warrant the trial Judge in finding that 
there was reasonable and probable cause for this prosecution.

I think therefore, the appeal should be dismissed, with costs.

N. B.

8. C.

McGUIRE.
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CAN. CANADIAN GENERAL ELECTRIC CO. v. CANADIAN RUBBER CO.

S. C. Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., anil Davies, Idingt« 
Anglin and Brodeur, JJ. December 29, 1915.

1. Damages (§ III A 7—97)—Delay of contract—Penalty or liqi i
dated damages—Intention of parties.

The words “liquidated damages” and “forfeit or penalty” have 
like understood meaning in English and French law, and the effect 
a proviso in a contract, that in case of failure to deliver various pan 
of the machinery as therein provided the sum of $25 should Is- deduct• 
from the contract price as liquidated damages and not as forfeit fut 

' every day’s delay, is that the parties intended to so pre-estimate
reasonable indemnity as liquidated damages for the delay in the p< 
formanee of the contract, which need not be .qieeially pleaded as a cr<»- 
demand to the action for the contract price, nor actual damages sustained 
in consequence of the delay alleged or proved.

|Arts. 1013, 1076, 1131. Que. C.C., Art. 217, C’.P.O.; Dunlop 
malic Tire Co. v. New Garage and Motor Co., |1915J A.C. 79; ClyiLbaiu 
Engineering Co. v. Yzquierda, (1905] A.C. ti; Webster v. Bosanquet, (191 _ 
A.C. 394 ; Hand y n v. Taliskcr Distillery Co., (1894| A.C. 202; Saint < 
v. Ferguson, 7 C.B. 716 at 730; The "Industrie,” [1894] P. 58; Ottim 
North. iV WTc.s7. It. Co. v. Dominion Bridge Co.. 36 Can. N.C.R. 317 
applied; Canadian General Electric Co. v. Canadian Itubher Co., 47 ()u- 
S.C. 24, affirmed.]

2. Contracts (§ II A—128—Intention of parties ah to interpretation
The intention of parties to a contract which has been executed in a foi i 

usual in the Province of Ontario is that it should be interpreted accord
ing to the law of that province.

Statement

Sir Churlee
Fitiputrivk.C.J,

Appeal from the judgment of the Superior Court, sitting in 
review, 17 Que. S.C. 24, affirming the judgment of Charlxmneau 
.1., in the Superior Court, District of Montreal, by which the action 
of the plaintiffs was dismissed with costs. Affirmed.

F. IV. Hibbard, K.C., and (i. //. Montgomery, K.( for ap|x I 
hints.

.4. ( hase-Casgrain, K.C., and Errol M. McDougall, for respon 
dents.

Sir Charles Fitzpatrick, C.J.: I am of opinion that tin- 
judgment in this case is right. It is unnecessary for me to go into 
the facts of the case; the only point that was pressed upon us ;if 
the hearing of the ap|>cnl was the legal effect of the provision in 
the contract that
the sum of $25 |H>r day for each motor, each generator and a complete switch 
board shall Ik* deducted from the contract price an liquidated damages and 
not as a forfeit for every day’s delay in the delivery of the apparatus as 
specified in the delivery clause.

The contract is in English, relates to a purely business transie - 
tion and uses terms well recognized in English law. The words 

damages" and “forfeit or penalty" are commonly to 
be found in similar contracts and, as judicially interpreted by Un- 
Courts, have a perfectly well understood meaning in English ami

4342
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French law. A penalty is the payment of a stipulated sum on 
breach of the «contract, irrespective of the damage sustained. The 
essence of liquidated damages is a genuine covenanted pre-esti
mate of damage.

I think any difficulty the case may present has arisen from the 
fact that similar terms have not perhaps quite the same meaning 
in English and in French law. In the latter the word “peine" 
does not correspond to the word “penalty” as construed by the 
English Courts. Whilst the exact amount of the former may be 
recovered irrespective of damage, it is only so much of the latter 
as represents the actual damage sustained that the party in default 
can be made liable for. To some extent, therefore, tin* word 

peine” corresponds mort; nearly to "liquidated damages” than 
to a penalty. See Planiol (6th ed.), vol. IL. pp. 90 and 91. 1
think it must be some confusion of these terms which caused Tellier. 
.1., to dissent from the judgment of all the other Judges before 
whom the case has come. He seems to think that as the contract 
provides that the agreed sum payable in lieu of damages is de
clared not to l>e a forfeit, the respondent can only recover the 
damages which he is able to prove he has sustained.

Mais il n'y u pas Heu de rechercher si le créancier souffre ou non un 
■ Imnmage par suite de l’inexécution de l'obligation. La convention faite à 
forfait a justement pour but de supprimer tout examen de ce genre. La 
clause |K-nalc est due (et c'est là un de ses grands avantages) dès que le débitur 
est responsable de l’inexécution. Planiol, for. rit.
The first paragraph of art. 1229, C.N., is not reproduced in the 
(Juebec C.C.

There are innumerable cases in which it has l>een necessary, 
in particular cases, to decide whether the parties intended Amt 
tin- payment provided for by the contract should be in the nature 
of a ixmalty or liquidated damages. The principles on which such 
cases are determined are well established. It is only necessary 
for me to refer to the recent case in the House of Lords 
of Dunlop Pneumatic Tire Co. v. New (lavage ami Motor 
1 [1915) A.C. 79, in which they are very clearly laid down. The
Knglish rule seems to be in accord with that laid down by Pothier, 

< fbligations No. 345:—
Where the payment of a smaller sum is secured by a larger, the stipulation 

will be relieved against as |>enal, but where the agreement is for nil act other 
than the payment of money and the injury that may result from a breach is 
not ascert ai liable with exactness, depending upon extrinsic circumstances, a 
stipulation for damages, not on the face of the contract out of pro|Hirtion to
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the probable loss, may be upheld, the difficult cases turning mainly upon tin- 
interpretation of the language of the particular contract. . Harvard Law 
Review, vol. 29, p. 129, and cases there cited.

In the contract in the present case there is a clear agreement 
for the deduction from the contract price for delay in delivery ; 
there is no objection to such an agreement being entered into and 
no reason why effect should not be given to the agreement by 
the Courts. As Sir (leorge Jessel puts it:—

Courts should not overrule any clearly expressed intention on the ground 
that judges know the business of the ]>eople bet ter than the people know it 
themselves.
Wallin v. Smith (1882), 21 Ch. D. 243, at 266.

Art. 1076, < <
When it is stipulated that a certain sum shall be paid for damages for 

the inexecution of an obligation, such sum and no other, either greater or 
less, is allowed to the creditor for such damages.

As far back as 1849 it was said by Crcsswell, J., in the case of 
Sainter v. Ferguson, 7 C.B., 710 at 730:—

If there be only one event upon which the money was to become payable 
%nd there is no adequate means of ascertaining the precise damage that 
may result to the plaintiff from a breach of the contract, it is jx-rfectly com
petent to the parties to fix a given amount of compensation, in order to 
avoid the difficulty.

This ruling has been approved in many cases ever since. Hal>. 
vol. 10, Damages Nos. 604 et neq. If appears to me that it entirely 
covers the stipulation in the present contract. It could not have 
been possible to ascertain the damage in advance; the amount fixed 
is not alleged to have been an extravagant one; and the provision 
was in every respect a reasonable and proper one which both part
ies may perfectly well be supposed to have intended.

1 may add that the contract is for delivery of an apparatus 
consisting of the things therein specified, for which apparatus tin 
purchaser agrees to pay $33,(MM). The delivery clause provides 
for the delivery of the apparatus not later than May 1. 1911, and 
the contract provided that
the sum of $25 per day for each motor, each generator, and a complete switch
board shall be deducted from the contract price (1) for every day’s delay in 
the delivery of the apparatus.
It might perhaps be contended that until the whole apparatus was 
delivered, $25 per day should be deducted for each motor, etc., 
whether delivered or not. The contract does not say for each 
motor undelivered. It is not necessary, however, to decide this 
as the respondents advanced no claim on such a construction of 
the contract. I mention it because the appellant has certainly
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suffered no hardship in the deduction made from the contract 
price and perhaps is fortunate in not having to submit to a larger 
deduction. But one cannot entirely overlook that possible con
struction of the contract because of the second paragraph of art. 
1076 C.C. However, the parties are presumed to be the best 
judges of the object they had in view when this provision was in
serted in the agreement and neither has chosen to raise the quest ion 
as to whether the obligation to deliver was performed in part.

It may possibly be useful to observe that article 1076 is 
new law. See Report of Codifiers for the reasons why they reject 
the rule as laid down in Pothier. “Obligations,” No. 345.

The appeal is dismissed with costs.
Davies, J.:—This is an appeal from the Court of Review of 

the Province of Quebec affirming a judgment of the Superior ( 'ourt 
as to the proper construction of a contract made between the 
parties for the manufacture and delivery by the electric company 
to the rubber company of certain apparatus comprising direct and 
alternating current motors and a large switchboard in the wiring.

The controversy turned upon the proper construction of a 
clause in the contract providing for the damages to lx* paid by the 
electric company to the rublmr company in case default was made 
in the delivery of the apparatus within the time contracted for.

The clause reads as follows:—
The sum of twenty-five dollars ($25) per day for each motor, each 

generator and a complete switchboard shall lie deducted from the contract 
price as liquidated damages and not as a forfeit for every day’s delay in the 
delivery of the apparatus as si>ecified in the delivery clause herein.sand 
this sum shall Ik* over and above the cost of any extra inspection.

The rublxT company, on Ixung sued for the price of the ap
paratus manufactured and supplied, claimed the right under this 
clause to deduct from the contract price as genuine pre-estimated 
liquidated damages $25 per day for 582 days the plaintiff electric 
company was in default in delivering the motors and generators 
less 122 days, which it conceded should not be charged because 
they were or might l>e attributable to the defendant company's 
own fault, thus reducing the number of days for which damages 
were chargeable to 460, and fixing the damages at $11,500.

Both Courts below maintained the defendants' contentions 
alike as to its legal rights under the above clause of the contract 
and as to the actual number of days for which it was entitled to

297

CAN.

8.C.

Canadian
General
I I El I HI'

Co.

Canadian
Kvbbkk

Co.

Sir ChurltH 
Fiupuirivk.CJ



Dominion Law Reports. 127 D.L.R.

CAN.
8.C.

Canadian
General

Co.

Hubber
Co.

Du vie», J.

deduct the $25 per diem as genuine pre-estimated liquidated 
«lamages.

On the question of fact as to the actual number of «lays charge
able owing to fault in the delivery of the apparatus, after listening 
to the lengthy argument of counsel for the respective parties, 1 
felt myself quite unable to say that the findings of the trial Judge 
concurred in by the Court of Review should be disturbed.

As to the legal question, the principal objection raised was that 
it was not competent for the defendants, respondents, to plead in 
answer to an action for the recovery of the i price <>!
these motors and generators the liquidatc«l damages agreed upon 
in the contract for delays in the delivery of the articles, unless ami 
until damages of some kind and amount had at least been first 
alleged and proved.

I have not been able to understand on what principle such a 
contention can be maintained.

Once it is established that the damages are genuine pro-osti 
mated liquidated damages, and are not unconscionable, 1 cannot 
see why they should not be pleaded in answer to a plaintiff's d< 
mand for the price of the article sold.

But in the cast* at bar, the parties expressly provided that the>« 
damages should “be deducted from the contract price" and so tin 
Courts below properly held that tin1 defendant was entitled t< 
deduct them for tin* number of days he established the vendors 
• lefault.

It has been suggested as a possible construction of the contrai l 

that a failure to deliver even a fractional part of the "apparatus 
might make the vendor liable for th<‘ $25 per diem even on tin 
motors and generators ho had delivered until the entire apparatu 
was delivered.

I think, however, this is not the true construction of the elan» 
which only makes the vendor liable for the per diem damages pr« 
estimated for each motor and each generator undelivered on tine 
and for tin- days only there was default in the delivery of eacl 
such motor ami generator.

If the suggested possible construction was the true one then 
would certainly be strong ground for holding the $25 per diem foi 
each motor and generator not a genuine pre-estimated damag* 
but an unconscionable amount which was really a penalty.

On the whole, I would dismiss the appeal with costs.

6707
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Idington, J.:—The appellant seeks to recover from the respon
dent the balance due for certain machines to be made at the fac
tory of appellant in Peterborough, in Ontario, and delivered to 
respondent in Montreal for the contract price of $33,000 and for 
some other supplies and work incidental to the contract.

The differences lietween the parties are confined to a claim 
made by the respondent, and so far sustained by the Courts below, 
to deduct $25 a day from the contract price in the event of a failure1 
to comply with certain alleged terms of the contract.

The frame of the contract is in some regards ambiguous, and 
as the claim to these reductions must rest upon the correct inter
pretation ami construction of the contract which is somewhat 
complicated, I purjNise analyzing it.

It consists of throe parts. The first is briefly the operative 
part and therein contains the respective obligations of each party 
as follows:—

The contractor will manufacture, deliver ami eréct and operate the ap
parat us contracted for herein, consisting of four direct current motors— 
two motor generator sets—four alternating current motors, ami a large 
switchboard with wiring, etc., all as herein specified.

The purchaser agrees to accept and pay for the apparatus the sum of 
thirty-three thousand dollars ($33.000) under tin* terms and < set
forth herein, provided that the apparatus complies in every respect with 
the general eonditions and thes|H‘cifications herein contained.

The next phrt consists of the conditions referred to in the fore
going. In one of these conditions is tin- following somewhat 
ambiguous expression :—

The contractor will begin work immediately upon signing the contract 
and complete the same as per the delivery clause, free of all liens and 
charges within the time specified herein, etc.

Another condition provides ns follows:—
The sum of twenty-five dollars (125) per day for each motor, each gen

erator and a complete switchboard shall be deducted from the contract 
price as liquidated damages ai|d not as a forfeit for every day's delay in the 
delivery of the apparatus as speeified in the delivery clause herein, and this 
sum shall be over and above the cost of any extra ins|>crtinn.

It is upon this clause, coupled with the delivery clause thus 
referred to and what that delivery clause contains that the claim 
of respondent to reductions must rest. This condition is im
mediately followed by another which says:—

In the event of the purchaser ordering the work in connection with this 
contract to be discontinued, or in any manner whatsoever delays the work, 
it is hereby agreed that such delay caused by purchaser shall be added to the
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delivery date, mentioned herein, and such delivery date extended by the 
number of days that will be equal to the delay caused by the purchaser.

Upon this condition the appellant rests a number of claims to 
reduction from what respondent might otherwise be entitled to. 
With these, I shall deal presently in detail.

The respondent, however, alleges it has made due allowance 
for all such counterclaims as well founded.

These delays, it estimated at 122 days in all and tendered a 
sum to cover same which the trial Judge has found sufficient and 
in that has been sustained by the Court of appeal.

The “delivery clause” above referred to I find under the head
ing “Delivery and Erection” and under that appear the following 
provisions:—

The apparatus shall be delivered on purchaser’s foundations, free of 
cost to the purchaser in his power house in the City of Montreal. Province 
of Quebec, not later than May 1st, 1911.

In ease the contractor should fail to deliver the apparatus by May 1st 
1911, the sum of twenty-five dollars ($25) per day for damages as provided 
for herein shall apply.

The purchaser agrees to have the power house foundations, etc., read> 
for the apparatus. If the purchaser causes any delay to the contractor thereby 
preventing the installation of the apparatus, or the delivery of the same, the 
damages of $25 |>er day provided for herein shall not apply for the number of 
days' delay caused by the purchaser.

It is herein I find the ambiguity I first mentioned. Clearly 
there is in this latter clause a confusion between delivery and 
installation.

True, there are lie tween these just quoted, two provisions I 
omit, of which one provides appellant shall provide men to erect 
without delay and have same complete and ready for service not 
later than May 20, 1911. But as there is no reduction of price or 
provision for liquidated damages or anything specifically bearing 
thereon, I find none can by any possibility be claimed in that 
regard. Indeed, respondent in argument renounced any such 
claim save in respect of failure to deliver within the time agreed 
upon.

Notwithstanding that, can appellant, by virtue of the clause 
lastly quoted, exonerating the appellant for delays caused by 
respondent, take any benefit therefrom in way of reduction of 
respondent’s claim, by reason of the peculiar expression therein 
W'hich reads:—
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Thereby preventing the installation of the apparatus, or the delivery CAN. 
of the same,
followed by the words:—
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Kleotric

Co.

The damages of $25 per day provided for herein shall not apply for the
number of days’ delay caused by the purchaser?

I am of opinion it cannot. It is restricted to the damages
provided therein, and they are only provided for in respect of Canadian 

default in delivery. And that default must he computed from ^CoER
the date, after the 1st of Mav, when the delays caused by the pur-

* * Idnigton, J.
chaser have been duly credited, and thus appellant given a later 
day for delivery.

Now let us consider the bearing of these clauses, thus inter
preted and construed, upon the respective claims of respondent 
to make the rt * ions allowed, and the appellant to be relieved 
therefrom by virtue of what the purchaser has thus agreed to 
excuse.

Beginning with the latter which is chiefly in question herein,
I shall take them in the order presented.

The first claim so set up is a delay alleged by the respondent’s 
failure, for nearly a month, to execute the contract, after the ap
pellant had duly signed same and sent it to ret to be
executed. I cannot understand how it can be claimed that such a 
delay can be held as one of those which was caused by the purchaser 
within the meaning of the contract. It is clearly a hindering the 
progress of the work which is aimed at and nothing else.

The appellant had the remedy in its own hands by refusing, 
if it could justify such a course under the attendant circumstances, 
to go on, unless and until a modification of the terms had been 
made, but the contract cannot permit of such a mode of construc
tion. Indeed, the appellant in fact did go on meanwhile with 
the work. It was, as I read the contract in the expression I quote 
above, clearly contemplated by the parties that it should do so 
as soon as it had signed it; and everything must be treated as if 
the contract, which has no date1, became operative from the date 
when the appellant signed it.

I have no doubt that, not only was that the purpose of the 
peculiar expression used, but also that it was the understanding 
of the parties.

The next item of claim is a change in three of the 175 h.-p. 
motors.

89
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Inasmuch as the specifications forming part of the contract 
provided for terminals as follows:—

The motors shall be provided with terminals located suitably for con
necting to the switchboard leads; the terminals will be provided with approved 
insulating couplings. The switchboard location and wiring may call for tin- 
terminals to be on top of the motor,

it does not appear to me as self-evident that the respondent wa> 
to blame for asking that they should lx» placed as at first asked.

It was competent for the engineer to have insisted, as some 
stubborn, self-sufficient men might have done, that what he had 
written must stand. If he had, I cannot see anything appellant 
could have done but submit.

Because the engineer was gracious enough to try and meet the 
appellant’s urgent petition to save it expense, I do not think hi> 
company can be hound to bear the burden thereof. Moreover, 
I suspect there was ample work for appellant’s men, working on 
these machines, to keep going steadily on.

The next is in respect of the test on those 17.1 h.-p. motors. 
The evidence bearing upon this item illustrates, by the slip-shod 
methods of those in the appellant’s employment, in charge of it- 
business, how very provoking they could be.

The appellant had been warned by a letter of the 5th May, in 
the nature of a personal appeal to its vice-president, and by a 
formal letter of 9th May to the company, that full deductions 
for delays for non-delivery would be insisted upon. Yet in face 
of these appeals, neither business energy nor ordinary despatch, 
much less the urgency that a possible loss of a hundred dollars a 
day should have evoked, was used. And there is no proof which 
can excuse them at the expense of the respondent.

The next item is in regard to three 175 h.-p. motors and one 
20 h.-p. motor. The fault in part admittedly was on the part of 
appellant, and the requirements of the engineer in way of change 
were within the contract and no proof is adduced that the entire 
work was held up by any such cause as assigned.

The next cause of delay by respondent , if any, rests upon what 
transpired relative to some sub-bases which formed no part of 
the contract in question, yet were to be so used in connection with 
the work done under the contract that it might reasonably have 
been considered by the appellant as due to the respondent that 
the work done or to be done in Peterborough, pursuant to tin-
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contract, should be so fitted there as to he ready when erected 
to operate upon the sub-bases.

With every desire to give1 effect reasonable suggestion,
I am unable to discover wherein the parties concerned provided 
in the contract for the due execution thereof.

Whatever relief appellant is entitled to herein must rest with
in the terms of the contract as expressed in that condition above 
quoted providing for the extension of the date of delivery by reason 
of the purchaser causing delay to tin* contractor.

The reasonableness of the suggestion made in the letter of 1st 
April, upon which and what followed appellant's claim rests, 
cannot be gainsaid. But how far does that carry us in relation 
to th<‘ business in hand?

It, when coupled with what preceded and followed it, seems 
to disclose only this, that some one had blundered.

The contract itself does not seem to have provided for the 
contingencies involved in anything relating to the sub-bases. 
If the 's men had paid careful attention to the matter
they should have seen to it earlier than this letter of 1st April to 
Sheldon’s Ltd., indicates.

The fact is the fitting of the machines to be made by the ap
pellant to serve sub-bases must have been patent to all concerned 
if heed paid to the business in hand and the means of doing so or 
anticipating same, ought to have been provided for in the con
tract. So far as I can discover this was not dont1.

In such a situation, what, within the contract, should have 
been doin'?

Clearly the only alternative in law was to have gone on with 
the completion of the work according to contract so far as it reach
ed, and shipment of the machines so that the terms regarding 
delivery might have been fulfilled. If shipped in that condition a 
new difficulty would have l>een presented no doubt. The instal
lation would have been delayed hut for that no damages per diem 
for delays could have been claimed. Another difficulty would 
have arisen relative to the extra expense of having the work of 
fitting done in Montreal instead of in Peterborough for which due 
compensation no doubt would have had to be made by respondent.

Indeed, the parts which needed fitting to the sub-bases might 
have had to be shipped to Peterborough. But for any such event
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the respondent would only have itself to blame. It need not haw 
concerned appellant.

It is impossible now for us to re-mould the contract and pro
vide for all this. It is, I repeat, within the lines of the contract 
as framed that we must determine the rights of the parties and 
not by something we can presume to have been inserted and as
sume to have been contemplated as within same when it is-clearly 
not so provided.

A letter of 13th February from respondent to the appellant 
made clear what was wanted. And therein appellant is asked for 
a tender for these sub-bases and it ought to have dawned upon 
some one in appellant’s employment that unless this unprovided 
forfeiture of the contract was duly provided for, there was trouble 
ahead.

It may be excusable to overlook the need of this provision in a 
contract which covers twenty-eight printed pages of the case 
before us, but doing so furnishes no basis for us to allot the share 
to be borne of the burden of a joint blunder.

It was possibly a case for an application within the terms of 
the contract for an extension of time or for a direct appeal t<> 
respondent.

Instead of adopting either such course then* was correspon
dence between appellant and the sub-contractors—Ross & Greig 
and Sheldons—and needless waste of time at that, without a direct 
communication (and probable understanding), with respondent. 
The only direct thing appellant has from respondent to shew, and 
rely upon, is the ambiguous letter of the 4th May. It passes my 
understanding why that should be relied upon for nothing preceding 
that letter had been done in any way approaching business me
thods so far as these sub-bases were concerned. Standing alone 
as it does, the letter is worthless for appellant's present purpose.

There certainly is fair ground for an appeal in regard to this 
item to the sense of justice respondent should have. It may or 
may not have taken that into consideration in arriving at the total 
of the hundred and twenty-two days it allows for.

But I can see no ground in law upon which to rest the claim 
made by the appellant in this regard.

I think it might have been possible for the appellant in a con
tract of this magnitude to have made the templets as requested



27 D.L.R.I Dominion Law Kkpokts. 305

In the letter of respondent of 13th February at, sav a roupie of CAN> 
hundred dollars expense, even without an appropriation. S. t\

The next claim is one arising out of the adjnitted error made Canadian

Ijv the engineer in connection with the starters for the synchronous General 
* . • Llectuc

and induction motors. It seems well founded, but its eonse- Co.
quences, in my opinion, are grossly exaggerated, and amply cover- ( AN'U1| xx 
ed by allowances made. Hvhhkr

The last claim relative to the motor generator sets may be 
disposed of by the like considerations.

I confess, notwithstanding the argument presented, 1 was dis- 
|Hised at its close to think the claims made by respondent were 
somewhat harsh and possibly unfounded in law, but the examina
tion I have made leads to the conclusion that appellant has only 
itself to blame for the result.

There remains only the question of law striking at respondent’s 
entire claim as presented for consideration.

In the first place, it is to lx* observed that the terms of the 
contract raise a most formidable obstacle in the way of the appel
lant. It sues ujH)n a contract for a price agreed upon which it is 
stipulated, in certain contingencies which have taken place, shall 
In- reduced to another price. What can it matter in such a case 
that the reduction of price is called “liquidated damages?"

It is not for the law, unless such stipulation is against law, to 
act upon the name given or name assigned the amount of reduc
tion, but to give effect to the contract.

Of course, if the law clearly expressed such a stipulation to be 
null, or subject to modification, then the contract could be of no 
avail.

1 do not think the article 1070 of the Civil (’ode governing the 
parties’ rights in the premises does so interfere with the efficacy 
of what the parties have contracted for.

The case of Ottawa Northern and Western Kail way Co. v. Do
minion Bridge Co., 36 Can. S.C.R. 347, does not help the appel
lant. It would be very difficult to extract from the decision in 
that case anything to help any one. For there was such a differ
ence of opinion in the Court as to render its decision unlikely to be 
ever applicable to another case unless that other should happen 
to be, as this is not, exactly the same.

I had the misfortune, in common with my then brother, Mr. 
- d l a
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Justice Neshitt. to differ from the result reached by the majority 
But each mendier of that majority took different grounds for tli 
conclusion reached.

There were two contracts involved therein; and in no wax 
could one, by construction of the contract fixing the price, ai- ma 
be held herein, lx* able to say that as the result of an application 
of the damages then and there in question, the price was therein 
determined. The case chiefly turned, so far as the majority 
those expressing opinions held, upon the point of whether then 
could be held to be an application of art. 217 of the Code of Civil 
Procedure. The question of whether or not the party seeking 
there compensation or set-off based in lated damages or. a> 
here, such a reduction of price as claimed herein must shew actual 
damages could only arise in a very incidental manner therein. 
And as 1 viewed it then my opinion would be against the appel
lant. If this Court had by tin* majority clearly expressed a view 
in conflict therewith upon the exact point involved, 1 should cheer
fully bow thereto, but unfortunately it did not.

The neat point raised herein, that, of necessity, in law the pari x 
claiming the reduction of price must allege and prove damage* 
before he can apply the estimate fixed by the contract, does not 
seem to me tenable in this cast*.

In the first place, the contract does not permit of such a hold
ing. And in the next place, the fact is that such proof as \\a> 
adduced seems to answer the contention.

1 can conceive of such a case arising as might give place to sue! 
a contention as raised herein, but not in this case, or in the wax 
it is presented.

I find in respondent's factum, art. 1076 C.C. quoted as follows
107*». When it is stipulated that a certain sum shall lie paid for damagi- 

for the inexecution of an obligation, such sum anil no other, either greatm ur 
less, is allowed to the creditor for such damages.

This is not the whole article. The part quoted is fol
lowed by this:—

But if the obligation have been performed in part, to the benefit of the 
creditor and the time for its complete performance lie not material, the 
stipulated sum may be reduced unless there be a social agreement t ■ the 
contrary.

This gives an entirely different aspect to the article as a wlioli 
and provides for such cases as I have just indicated may possihh 
arise. In such a cast* this second part of the article should be

1

7
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availed of by pleading the fact applicable thereunder, which was 
not done or pretended to be claimed herein.

In concluding I may say that the parties are both agreed that 
the Quebec law must govern their rights. Rut there are many 
features in the case arising from the execution of the contract by 
appellant in Ontario, and the form of contract, which not only 
contemplated the work of constructing the machines in Ontario 
but also the right given respondent incidentally thereto to inter
fere with the expedition of the work there and the shipment thence 
and only a delivery at Montreal being provided for, before the 
clauses in question should become operative, which might suggest 
the law of Ontario was 'to govern. For the later work of
installation, in respect of which nothing arises herein, different 
considerations might apply.

I express no opinion. I merely suggest there is room for argu
ment and should not feel bound in that regard by this decision 
in any case presenting the like features and any different submis
sion as to the law of the place by which the contract should he 
interpreted.

I think the appeal should be dismissed with costs.
Anglin, .1.:—The appellant submits three distinct grounds 

of appeal:—
(1) That the contract in question must be interpreted and 

effect given to it according to the civil law of Quebec and not ac
cording to English law; and that, under the former, the provision 
fixing the amount of damages to lie paid by the vendors for delay 
in delivery, installation, etc., is not ‘‘a penal clause" within arts. 
1131 et seq., of the Civil Cotie, but a pre-determination of the 
amount of damages under art. 1074», and that the purchasers, 
therefore, cannot recover under it without alleging and proving 
that the delay complained of had actually caused them some dam
age. the appellants conceding, however, that upon proof of any 
damage, more than merely nominal, regardless of its extent, the 
purchasers would be entitled to recover the full sum stipulated 
for in the contract.

(2) That damages under the clause in question are not a proper 
subject of compensation or set-off, but recovery of them can be 
had only in a cross-action.

(3) That the number of days’ delay charged to the vendor is 
excessive.
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Before considering the character and legal effect, of the clau.-< 
in the contract upon which this litigation has arisen, a word should 
lie said as to its scope. It has been suggested that it might render 
the vendors liable for the sum of $25 per day in respect of each of 
the eleven distinct articles which they undertook to supply so 
long as any one of them should remain undelivered, because until 
all had been delivered there was delay in the delivery of the “ap
paratus” contracted for. But both the parties, by their condui t 
before action and by their attitude in the litigation itself, havi 
made it clear that they understood that the right to recover tin 
stipulated sum for delay in respect of each of the eleven specified 
articles should be limited to delay in its delivery. That this is 
the real purview of the agreement seems to be at least equally 
probable. As the parties have acted upon this view' of its scope 
and have suggested no other, it would appear to be contrary to 
sound construction to give to the clause in question an effect dif
ferent from what they seem to have contemplated (art. 1013, C.(\ 
more onerous, and possibly calculated to render its enforceability 
doubtful.

The first point made by the appellants is based upon the words 
“as liquidated damages and not as a forfeit.” Only a very cur
sory examination of the clause in question is required to make it 
practically certain that it was prepared from the point of view of 
t he English jurist. It is in a form familiar to every English lawyer 
who knows anything of commercial contracts. It was no doubt 
taken from some similar contract, framed for use in one of tin- 
provinces where English law prevails. The obvious purpose of 
the parties was to prevent the application of the equity rule, under 
which Courts administering English law relieve from penalties 
and forfeitures, by inserting a provision that it would bo difficult 
to regard as anything else than “a genuine covenanted pre-e.-ti- 
mate of damages’’ (Dunlop Pneumatic Tire Co. v. Neu' (linage 
and Motor Co., [1915] A.C. 79, at p. 86), in a case in which it 
was ini]K)ssible to foresee the extent of the injury which might In- 
sustained” by the purchasers should the vendors make default, 
livrer v. Bomnquet, [19121 A.C. 394, at p. 398. The circum
stances are such that it cannot he said that the sum agreed upon is 
extravagant or unconscionable; it is made to depend upon the 
number of articles undelivered and the duration of the delay in 
the delivery of each ; and a precise estimate of actual damage either
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before or after the default would have been so difficult to arrive CAN 
at as to be impracticable. Clydebank Engineering and Sliipbuilding S. <
Co. v. Yzquierdo y Castaneda, [1905] A.C. 0, at pp. 10, 19. Canadian

The apparent intention of the parties, therefore, was to provide 
for the payment by the vendors, on default, of a sum agreed upon C’<> 
as pre-estimated damages in such a manner that the ( ourts would Çasidi vn 

not relieve from or modify the stipulation and to dispense with Rubber 
what would possibly be very expensive proof of the actual loss to 
which the delay had subjected the purchasers. Such an intention Aj'*lin'1 
is conformable to the policy of the civil law of Quebec quite as 
much as it is to that of English law. Under both systems alike, 
their contract is the law of the parties. It is the <luty of the ( ourts 
to ascertain as best they can from what the parties have expressed, 
read in the light of the surrounding circumstances proper to be 
considered, the nature and extent of the engagements to which 
they intended to commit themselves, and to give effect to them.
In English law, the term “penalty" may bear a meaning and may 
import, incidents which differ somewhat from those attached to it 
by the Civil Code of Quebec. Yet where it is clear, as it seems to 
lie in the present ease, that it was the intention of the parties to 
contract according to English law, although their agreement was 
partly made and was partly to be carried out in the Province of 
Quebec, the Courts of that province, giving effect to such inten
tion, will put upon its language the interpretation which it would 
receive in an English Court rather than defeat the real purpose of 
the parties by giving to the terms they have used, the significance 
which they ordinarily hear in contracts governed by the civil law 
of Quebec, when there is no sufficient indication that they should 
receive any other interpretation. The present contract was partly 
made in Ontario, where one of the contracting parties had its chief 
place of business. That fact may account for its having taken the 
English form. Rut, however that may be, effect must be given 
to the manifest intention of the parties that their contract should 
be construed according to the rules of English law. liamlyn 
ti* Co. v. Talisker Distillery, [1894] A.C. 202; The **Industrie,”
[1894] P. 58, at pp. 72, 73. In doing so we are but carrying out 
the provisions of art. 8 of the Civil ( ’ode.

In this view, it is unnecessary that I should consider the * <
suggested by the appellants as to the differences between the cases 
provided for by art. 1070 C.C., and those dealt with under arts.

7
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1131, e*te*., or whet lier, if the present case falls under the first men
tioned article, it wesdel Im* necessary for the respondents to allem
and to prove that they had sustained some actual damage's. 1 
may, however, observe that I would have difficulty in placing a 
construction on the clause in question which would require tin 
purchasers to prove some actual damage*, more* than merely nom
inal, but would upon any such ae*tual damage l>e*ing shewn. 
re*garelless of its extent, entitle them te> recover the entire* amenait 
stipulated for. 1 think the first gremnd of appeal fails.

The* term of the* contract that the* purchasers shall de»elue*t from 
the* cemtract price* any sum payable* by the* vendors feir damages for 
delay in delivery is an e*xpre*ss provisiem for s<*t-eiff e>r e*ompe*nsation 
which must pre*vail, the eemtrae*t being the* law of the* parties. 
The e-fïeet e»f this clause* must have* e*se*aped the notie*e* eif Mr. .lus
tier* Te*llie*r. But fe»r it. I shendel he* pre*pare*el te> accept his e*em- 
clusiem that, in vie*w eif the* provisions eif art. 1188 anel art. 
217 ( ’.P.Q., there* e*emld not lie* ee>mpe*nsatiein in such a e*ase* as this 
Ottawa Xorthern mut Western liai hen if Co. v. Dominion Brittle 
36 ( ’an. S.( ML 347.

A stuely eif the* re*e*eirel has satisfie*el me* that there* has been ne» 
eivere-harge* against the veneiors for the* se*ve»ral pe*rieiels eif elelay in 
de*live*ry anel that they have* had the* full advantage eif any reelue- 
tion in elamage*s tei which elefaults eif the* purchasers entitleel them. 
In e*ve*ry e*ase where there* was any menu feir eleiubt, they have* not 
be»en e*harge*el with elelay. Only in a very e*le*ar case* e*eiulel we- 
interfere on this branch eif append with the* e*eincurre*nt juelgmentseif 
the* Quebec (’eiurts.

BueiDKi n. J.:—The* appellants are* manufacturers eif e*Ie*e*trii 
motor power, anel they hael unelertake*n te» dediver tei the* re*sponde*nt 
e*ertain machines on May 1. 1011, with eibligation on their part tu 
pay $25 e lamages for each elay eif elelay. The convention stipulated 
that tlieise* e lamages weiuld lie* deelucteel from the prier eif the 
e*emtract "as liquidated damage's anel neit as a feirfe*it for eve n 
elay’s elelay in the* ele*livery.” The* questiem is tei know if the 
re*spon«l<*ut e-eimpanv was eiblige-el tei claim and tei preive* that it hael 
sufleml e lamages.

Asage*ne*ral principle, the* ele*bteir is beiunel tei pay damages when 
he* eleie*s not fulfil his obligation (art. 1065 (’.(’.), anel the e*mlitor 
is the*n beiunel tei preive* the* loss which lie* has suffe*re*el anel the* profit
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of which he lias lieen deprived and he has also to establish the 
quantum'* of the damages (art. 1073 (\(\) It is sometimes 

extremely difficult to give such proof and that proof « < con
siderable costs of inquiry and therefore the |)arties agree iqsin a 
certain sum to take the place of damages (art. 1070 It is
the law that they im|*ise u|x>n themselves and that they must, 
consequently, observe.

There has evidently Is-en in the present ease, lack of execution 
of its obligation on the part of the appellant. It has not delivered 
the machines within the delay stipulated in the contract. Then, 
as the convention had as one of its conditions that the sale price 
would l>e reduced in the pro|s>rt ion of #25 for each day of delay 
in the delivery of each of the machines, the respondent could in its 
defence invoke such reduction (art. I‘.Mi (3) (\P.Q.)

But the apfxdlant says that the respondent should just the 
same, in spite of that stipulation, prove that it had suffered dam
ages

I am of opinion that the contract relieves the creditor from the 
necessity of proving the prejudice which lie has suffered. Mar- 
cadé et Pont, art. 1153, p. 421 : La rombière. Obligations, vol. 
1, p. 32, art. 1231; 2t> Demolombre, No. titi3; 17 Laurent. No. 151. 
p. 448; McDonald v. Hutch inn, 12 Que. K.B. IVff.

The parties had evidently in view that it was essential for the 
rescindent to have his machinery at a fixed date and by reason.
1 suppose, of some contracts that it would have had itself to fulfil, 
it was absolutely necessary for it that they lie delivered at that 
date, so as to Is* able in turn to fulfil the obligations that it had 
contracted towards other |>ersons. As those damages would have 
lieen extremely difficult to establish, it was thought advisable for 
the parties to determine immediately by a contract the quantum 
of those damages and under what conditions they would lieeome 
due. The quantum has lieen fixed at #25 |x*r day, and the condi
tion is that if the merchandise is not delivered on the 1st of May, 
that sum of #25 a day may lie deducted from the sale price.

Kven if we literally interpret the contract, we may say that a 
certain sum had lieen stipulated for the price of the goods, if they 
were delivered on May 1, but that that merchandise would com
mand a lower price if delivered Inter. I do not see how the rescin
dent could be Isiund, under the circumstances, to prove that it has 
suffered damages.

511

CAN.

H. C.

IÙ.KTKH

Ht MHI.H 

Bn*l«*ui, i

25



312 Dominion Law Reports. |27 D.L.R

CAN.

8.C.

Canadian
(•ENERAI.
Electric

Co.

Canadian 
Hi hbf.r 

Co.
Unxleur, J.

The appellant, however, might have established that if the tine 
for complete execution had been of little importance, the stipulât <-«1 
sum might have been reduced (arts. 1076, 1135): but the burden 
of proof is u|K)ii it: and, as it has not discharged that onus, we 
cannot do otherwise than apply the agreement of the parties and 
say that the appellant is bound to suffer a reduction in the price

Considerable evidence, however, has been given on the ques
tion as to whether the inexécution of the contract was not due ti
the negligence of the respondent. A clause in the contract was to 
the effect that if the buyer caused the seller delay which might 
result in preventing the installation of the machinery or its de
livery, the reduction in price could not be claimed for the number 
of days of delay which would have been caused by the buyer.

The respondent itself admits in its pleadings that a certain 
number of days of delay should be imputed to itself and gives credit 
to the appellant, under this head, for a sum of about $3,000.

The question was to know' if the other delays were not equally 
due to the fault or to the negligence of the respondent.

One of the first imputations against the Canadian Rubber 
Co. was that the contract had been signed by it only about a month 
after the appellant itself had signed.

The plaintiff should in that case have proved that it had at 
least protested the respondent: but it has not thought advisable 
to have recourse to that procedure. It had received the contract 
duly signed by the respondent and besides it is proved that tin- 
parties had agreed long Indore on the nature of the works to In- 
performed and even that the plaintiff had started to execute it- 
contract. The formal contract which has been signed has been 
done only for the purpose of laying down in a formal document 
their conditions which were well settled and well known.

The evidence is to the effect that the plaintiff has signed that 
convention in a very thoughtless way. In fact, we have on record 
a letter from the superintendent of its factory saying, a few days 
before the signing of the contract, that it was absolutely impossible 
to manufacture» the machines within the stipulated time. It 
seems to me then, that Indore formally obliging itself, as it did, 
the plaintiff should have inquired from the superintendent of 
the factory if he was in a jHisition to manufacture those machine' 
within the stipulated time. It seems to me, that it did nothing
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of the kind and then it has no right to accuse the respondent of 
that delay, when it is very evident that it is itself that is at fault.

It complains also about other delays, concerning, for example, 
the bases upon which the machiner}' was to rest.

Those bases were to be made by the Canadian Rubber Co. 
It had them made by a Montreal manufacturer; but as the ma
chines had to be fixed on those bases, it was very important that 
they be tried in advance so that those machines which require to be 
installed with much care could perform the works expected from 
them. The appellant had those bases transported to its factory 
in Peterboro for those tests.

There is a difference of opinion in the evidence on this subject. 
Some witnesses say that those tests Were necessary; others sax 
that they were useless.

The Superior Court and the Court of Review, on this point 
as well as on others which it is idle to discuss, have come to the 
conclusion that on those facts the respondent must succeed.

It is very difficult for us to put aside those concurring decisions 
of both Courts below. The question, as is seen, is about facts: 
and according to the well settled jurisprudence of this Court, 
we must interfere only when there is a very flagrant and evident 
injustice.

In those circumstances, I am of opinion that the judgment of 
tin- Court of Review should be confirmed with costs.

It has been said that the contract in this case, being a com
mercial contract, should be interpreted according to English law.

I cannot accept that principle.' Our laws in Quebec on the 
penal clause art1 different from the English law. Glasson, in his 
work on the “Histoire du Droit et des Institutions de l'Angleterre," 
expressly declares, vol. 0, p. 375, that the French laws and the 
English laws give different rules as to obligations with a penal 
clause- Appeal dismissed.

FOSTER v. TRUSTS AND GUARANTEE CO.
Ontario Supreme Court. Appellate Dirision, (Jarroiv, Macluren, Magee ami 

Horigins, JJ.A. January 24, 1916.

1. Assignment for creditors ($1-1)—What constitutes—Deed of trust
TO BUILD AND PAY DEBTS—VALIDITY OF MORTGAGE BY TRUSTEE.

A conveyance of several parcels of land in trust for the purpose of com
pleting houses in the course of erection and then selling them, with inci
dental powers of borrowing money thereon and to collect all debts and 
thereout to pay all creditors of the grantor, is not an assignment for the 
general benefit of creditors within the meaning of sec. 9 of the Assignments
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and Ihvference» Art, R.8.O. 1914, eh. 134. as will renderineffeet uul a mort
gage by the truster because executed without the consent of the creditor* 
or inspectors appointed by them.

• it"ARAM EK
06.

Statement

Appeal by the defendant from a judgment of Middleton, .1 
in favour of the plaintiff in a mortgage action for foreclosin'! 
Affirmed.

The judgment appealed from is as follows:—A man named 
Moses Ellenson was carrying on business in Toronto under the 
name of the Ellenson Lumber Company. The title to this busi
ness and the land connected with it was in Esther Ellenson, his 
daughter. Ellenson had received conveyances of various parcels 
of vacant land in payment for lumber. In the result, he found 
himself in an embarrassed position financially, but claimed that 
there was a considerable surplus in his assets.

On the 26th August, 1913, Miss Ellenson made a conveyance 
of certain real estate to Mr. Lobb, a barrister and solicitor 
practising in Toronto, upon trust to complete certain houses in 
the course of erection upon three of nine parcels conveyed, and 
for the purpose of borrowing upon the security of the land and 
selling the land and personal property and collecting the debts 
due to the company and thereout to pay his own remuneration 
all preferential claims, and then pay the ordinary creditors, with 
an ultimate trust in favour of the grantor. It will be noted that 
the clauses in the deed are inconsistent, as the only conveyance 
in the deed is of the land, yet the clause defining the trust 
speaks of the realisation of the personal property and the debts 
due the assignor. There is a recital in the deed which speaks of 
the financial embarrassment of the assignor and an assignment of 
all her property to enable her debts to be paid in full.

The underlying idea was that Ellenson’s connection with the 
lumbering and building business would enable the buildings to be 
erected on such advantageous terms that there would be in the end 
a substantial surplus. The transactions undertaken by Lobb 
seem to have become very large and involved. According to the 
statement verified by Lobb’s bookkeeper, Lobb has disbursed 
$110,410, and has received $67,943, leaving a balance in his favour 
of $42,766. This statement, however, antedated the trust deed, 
and it appears that Lobb had disbursed for Ellenson about $12,000 
prior to that date.

Mr. Lobb left the Province, and was examined under com-
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mission in New York. Upon his examination he states that the 
trust owes him at least $25,000. Upon the trial various statements 
were made reflecting upon the accuracy of these figures, hut they 
were not seriously impeached.

Foster was also a client of Ixjhb’s and on the 5th June Lobb 
received for him the sum of $5,848.88, and being then in an em
barrassed position, not only by reason of the condition of the 
Ellenson account, but by reason of other transactions, Lobb used 
this money for his own purposes, and possibly to some extent for 
the purposes of the trust. There might l>e some difficulty if the 
plaintiff’s claim depended upon following this specific money into 
this trust. Foster, however, shortly demanded his money, hut 
it was not forthcoming, and Lobb claimed that he had used it in 
the erection of these houses; and finally Foster accepted a mort
gage upon some portion of the trust property where the houses 
were situated, as security for his claim. The mortgage is dated 
the 10th September, 1914. This action is brought to enforce the 
mortgage by foreclosure.

In the meantime, after Jx>bb had left Ontario, an order was 
made on the 1st December, 1914, appointing the Trusts and 
Guarantee Company trustee under the trust deed in question, in 
place of Lobb; the ation for this order was made under the 
Trustee Act, R.S.O. 1914, ch. 121.

The plaintiff's claim is put by Mr. Raney in two ways. First, 
he says that,, upon the evidence, Lobb had put far more money 
into the trust property than lie had received, and he was there
fore entitled under the terms of the trust to borrow to recoup 
himself, and that what he did was to borrow from Foster for that 
purpose». The fact that the money was taken from Foster in the 
first instance without his consent is something that concerns 
Foster and Lobb alone, so long as there was more due to Lobb 
than the amount of the mortgage.

In the second place, Mr. Raney makes the alternative conten
tion that, Lobb having advanced more money upon the trust 
than received by him, he had a lien upon the trust property for 
the balance due to him, and that his mortgage to Foster would 
at least operate as an assignment pro tanto of this lien. The differ
ence in the result would be that in this case Foster's sole remedy 
would be to have his lien enforced by sale rather than by fore
closure.
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Mr. Jennings takes the position that the assignment must be 
regarded as an assignment under the Assignments and Preferences 
Act, R.S.O. 1914, ch. 134, and that therefore the assignee had no 
right to do anything without first calling a meeting of creditors, 
having inspectors appointed, and then acting in all respects in 
conformity with that Act.

I do not so understand the law. The assignment is clearly 
not one under the statute, as the powers which it confers upon 
the assignee are totally different. An assignment under the statute 
is an assignment to realise and sell; the intention under this 
assignment was that the assignee should be a trustee for the pur
pose of building houses and then selling, with the incidental power 
of borrowing money. It may be that the creditors could have 
attacked this assignment or that it would have been superseded 
by an assignment in conformity with the Act; hut it is to be borne 
in mind that the creditors have not attacked it, and that the Trusts 
and (iuarantee Company is now the trustee under the assignment, 
and it cannot seek to defeat its own title.

Nor do I find anything in the statute which gives colour to 
Mr. Jennings’ alternative contention that the assigmnent is to be 
so read as embodying in itself all the terms of the Assignments 
and Preferences Act.

It is conceded that there was very little margin in the property 
covered by the mortgage in question over and above the amount 
of prior incumbrances, including mechanics' liens; and, this being 
so, I feel inclined to give effect to Mr. Raney’s first contention and 
to uphold the validity of his mortgage, as a mortgage, and to 
grant foreclosure. If the defendant is ready to consent to an im
mediate foreclosure, then, the plaintiff taking the property for the 
debt, I need not consider the question of costs; but. if this is not 
consented to, I think there should he foreclosure according to the 
ordinary practice, and in that event the defendant company, 
having contested the plaintiff’s rights, must 1m? ordered to pay 
the costs to the hearing.

,/. Jennings, for appellant company.
W. E. Haney, Kfor plaintiff, respondent.
The judgment of the Court was delivered by
G arrow, J.A.:—The action was brought to enforce by fore

closure a mortgage dated September 10, 1914, made by Mr. Arthur
Garrow, J.A,
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Freeman Ixibb in favour of the plaintiff, upon eertain lands in 
the city of Toronto, to secure #.">,980 and interest.

The facts an- quite fully set out in the judgment of Middleton, 
J., and, except in minor matters, are not in serious dispute. The 
execution of the mortgage is admitted, so is the execution of the 
conveyance in trust from the debtor to the trustee, Arthur Free
man Lobb. It is not disputed that the trustee received for the 
plaintiff the sum of money to secure which the mortgage in ques
tion was, about three months afterwards, given; nor is it disputed, 
or, if so, but faintly, that at that time the advances which the 
tmstee had personally made, without security, to the tmst estate, 
considerably exceeded the sum for which the mortgage was after
wards given.

The main contention by the learned counsel for the defendant 
before us, as previously, apparently, before Middleton, J., was, 
that the conveyance in trust to the mortgagor was in effect an 
assignment for the general benefit of creditors within the meaning 
of sec. 9 of the Assignments and Preferences Act, R.S.O. 1914, ch. 
134, and that the mortgage was therefore ineffectual without the 
consent of the creditors or of inspectors appointed by them.

He also contended that it is not established that the tmst 
estate benefited by the plaintiff's money ; and if by that is intended 
merely a statement that it is not proved that the money received 
from the plaintiff by Mr. Lobb was actually expended in and 
upon the tmst property, I would be disposed to agree Mr. Lobb, 
carelessly perhaps, or at least 1 may be allowed to be critical to 
the extent of saying, unwisely, kept but the one bank account. 
He was evidently a busy man, engaged in many affairs. His cash
book shews that he constantly handled large sums of money. 
Yet he kept but the one bank account, into which indiscriminately 
went his own and his clients’ money, and upon which he drew’ by 
means of cheques as money was required.

The result renders it not easy to trace, at this late date, ex
actly what became of the plaintiff’s money received by Mr. Lobb 
in June, 1914; nor is it, I think, necessary, or even useful, to do 
so, since the defendant quite fails, by any reference to the evidence, 
to displace the important finding by Middleton, J., upon the state 
of the account in this matter, in these words: “Mr. Lobb left the 
Province, and was examined under commission in New York.
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Upon his examination lie states that the trust owes him at least 
$25,000. Upon the trial various statements were made reflecting 
upon the accuracy of these figures, but they were not seriously 
impeached.”

With that finding standing, and fraud and bad faith entirely 
out of the question, it seems idle to talk about whether or not tin 
plaintiff's money was actually expended upon the trust property. 
One must look at the substance, and not merely at the form. Mr. 
Lobb’s power and his duty, as defined in the trust deed, was to 
complete the houses in course of erection, and for that purpos. 
to borrow money upon the security of the lands of the grantor 
or otherwise. And, under these circumstances, he might himself 
temporarily advance ; and for any such advance he was certainly 
entitled to recoupment out of any loan which was obtained. And 
looked at fairly, the giving of the mortgage now in question was 
therefore merely in effect recoupment pro tanto.

As to the other point, which I have before called the defen
dant’s main contention, I also agree with the conclusions of 
Middleton, J.

Section 9 was first introduced in the statute of 1895, 58 Viet. 
ch. 23 (().), and is as follows: “Every assignment for the general 
benefit of creditors, whether it is or is not expressed to be made in 
pursuance of this Act, and whether the assignment does or does 
not include all the real and personal estate of the assignor, shall 
vest the estate, whether real or personal or partly real and partly 
personal, thereby assigned, in the assignee therein named for tin* 
general benefit of creditors, and such assignment and the property 
thereby assigned shall be subject to all the provisions of this Act. 
and the same shall apply to the assignee named in such assign- 
meet.”

The need for the amendment is said to have been because it 
had been held that an assignment of part only of a debtor’s estât** 
was not within the statute. See Cassels’ Ontario Assignments 
Act, 4th ed., p. 71. I am not aware of any case in which its pro
visions have l>een considered.

It applies, as it says, to “every assignment for the general 
benefit of creditors.” The trust set forth in the conveyance to 
Mr. Lobb is thus expressed : “Upon trust that the said grant»*** 
his heirs, executors, administrators, and assigns, shall complete
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the houses in course of erection upon said parcels 1, 2, and 3, and 
for that purpose to borrow money upon the security of the lands 
of the grantor or otherwise, and sell and convey the real and per
sonal property and convert the same into money, and eollect and 
call in all debts, dues, and demands of the said Ellenson Lumber 
Company, and with the money so received: first, to pay the legal 
costs of and incidental to the preparation and execution of these 
presents; second, to retain for himself such remuneration as may 
he agreed upon; third, to pay preferential claims and liens; 
fourth, to pay the debts and liabilities of the grantor ratably and 
without preference or priority.”

The controlling idea of the arrangement evidenced by the 
trust deed clearly was to place in the hands of Mr. Lobb the un
controlled management of the work of completing and selling the 
partly finished houses, in which it was apparently believed would 
1#* found considerable profit, enough, it was hoped, to pay every 
one in full. That idea could not have been carried out by means 
of the usual assignment under the provisions of the statute, where 
the assignee is always completely under the control of the credi
tors. The creditors are not bound to accept the benefits, if any, 
intended for them under the trust deed in question. They might 
even conceivably attack it, I will not say successfully, as part of a 
fraudulent scheme for delay ; but what they cannot, in my opinion, 
be allowed to do, is both to approbate and reprobate, which is 
what, by the mouth of this defendaut—whose only right to be here 
at all is derived under the trust deed and the order of substitution 
—they are trying to do.

For these reasons, I would dismiss the appeal with costs.
A ppeal dismissal.

KOHLER v. THOROLD NATURAL GAS CO.
Sii/irehir ('ourl of Canada, Dories, Idinylon. Duff, Anglin, and Hrodeur, JJ.

February /4, I9IH.

1. Damaueh (ÿ III A 1—47—) Supply of gas prevented by wrongful
ACT OF PURCHASER.

The supply of gus ut an agreed pressure*, which is prevented by tin* 
wrongful placing and use of a regulator by tin* purchaser, entitles tin* 
vendor to be compensated for the amount he would have received 
but for such interference.

[Mack-ay v. Dick, ti App. ('as. 251; liurrhell v.dou-rie Collieries, (1910) 
AC. f » 14 ; Wilson v. X art ham/don l{. Co., 9 Ch. App. 279. applied; 
Kohler v. Thorold Xat. (las Co., 16 D.L.R. £62, reversed.)

Appeal from a decision of the Appellate Division of the Su
preme Court of Ontario, lfi D.L.R. 802, reversing tin* judgment
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at the trial in favour of the plaintiffs and dismissing their action. 
Reversed.

H\ T. Henderson, K.C., for appellants.
(’oilier, K.C., for respondents.
Davies, J.:—1 concur in the judgment of Duff, J.
Idington, J.:—The appellants by an agreement dated October 

14, 1911 (wherein they were called the contractors), agreed with 
tint respondent as follows:—

1. The contractors agree to sell and deliver to the company at its meter . 
house in the Town of Dunnville, in the County of Haldimand, against th« 
line pressure, from time to time in the company’s line at that point, having 
regard to the contracts aforesaid, all the natural gas of a quality and purity 
suitable for domestic consumption which is now being, or which may be here
after obtained from the lands now leased or controlled by the contractors 
in the Township of Canboro, particulars of which are set forth in the schedule 
hereto attached marked “A,” or hereafter acquired or controlled by them 
in the said township, in such amounts as they shall have available for delivery 
at the rate of twenty cents |M*r thousand cubic feet up to April 1, 11112, ami 
after that date at the rate of sixteen cents |>er thousand cubic feet to May I 
1913, and thereafter at the rate of twenty cents per thousand cubic feet.

The respondent therein agreed as follows:—
2. The company agrees to purchase from the contractors the said gas 

in the last paragraph mentioned at the prices aforesaid.
The next clause partly exonerated appellants from the com

prehensive terms of said agreement by permitting them to use 
some of said gas obtained from said field for specified purposes 
incidental to their business operations.

By clause 10 the agrément was to romain in force and effect 
so long and so long only as gas could be found in paying quantities 
in the territory then leased or otherwise acquired by the contrac
tors in the said township and they are able to deliver it at a pres
sure sufficient to tumble the company to transmit it as specified.

I should have supposed that the contract was tolerably plain 
but for the difference of judicial opinion which must make one 
pause.

The respondent had directly ur indirectly prior contracts 
whereby it was bound to take, in the same transmission line from 
each of two other contractors respectively, a supply of a specified 
annual quantity of gas to be delivered.

The transmission line at Dunnville, to be used by the con
tractors respectively operating, under said prior contracts, ap
parently was contemplated to be the same line as that to be used 
for delivery by the appellants in fulfilling their contract.
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There is not in appellants’ contract any restriction upon the 
quantity to be supplied per annum or otherwise as there was in 
each of the other prior contracts.

There is the following provision in clause 9 of appellants' 
contract :—

0. The contractors shall not at any time or times turn in any gas into 
the company's main without giving reasonable notice to the company, nor 
turn off any gas which shall have been turned into the company’s main with
out the consent of tin* company first having been obtained.

There is not in appellants’ contract any obligation to maintain 
any specified degree of pressure or any express limit upon the pres
sure permissible for appellants’ gas.

The gas therefrom was to be conducted for 8 miles by a 41-» 
inch pipe. To enable the construction of that pipe by appellants 
the respondent contributed a loan of $5,000 without interest until 
April 1, 1912, when that was to be repaid. There is nothing in the 
contract making the supply dependent upon the consuming 
capacity of the respondent or its customers.

The transmission line was of 8 inches in diameter and capacity; 
and from Winger to St. Catharines was some 22 miles in length.

The appellants had in April, 1912, 15 wells and drilled 2 more 
afterwards. Exactly how many existed at the date of the con
tract does not accurately appear.

In the first of the prior contracts in question (which I shall 
hereinafter call the Waines’ contract) there was imposed upon the 
contractors an obligation to deliver their gas through respondent’s 
line as then laid to Dunnville at a pressure of 50 to the
square inch, provided that the respondent should not maintain 
a pressure of greater than 50 pounds in its own line at the said 
point. There was nothing in it preventing a delivery at a greater 
pressure if the company chose to assent thereto. The appellants 
took, by the plain terms of the contract, the risk of being able to 
deliver against the line pressure from time to time in tlie» company’s 
line at Dunnville.

That if supplied at 50 pounds pressure by a pipe in the Waines’ 
system of equal dimensions to the 8 inch line of respondent’s 
would obviously supply all the respondent needed if kept up con
tinuously. But I infer the Waines’ delivery pipe1 being only 5% 
inches diameter could not thereby shut out by its resistance another 
supply pipe’s product. Nor could the product delivered through
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that and the delivery through another pipe of same dimension 
combined shut out the appellants’ product entirely. How much 
it would have permitted I cannot say.

The problem so presented has not been scientifically dealt 
with in any such way as it should have been ; and I do not venture 
to speculate. I merely desire to point out by this illustration 
what I think were the possibilities the appellants faced in their 
contract.

Instead of letting, as I think the contract intended, the résistent 
forces in the line of the respondent created by the pressure resulting 
from the deliveries from both the Waines’ and Athens’ supply 
pipes combined, however great that might be, to determine the 
matter, the respondent applied to the appellants’ delivery pipe 
a regulator it had never contracted for being so applied.

I do not think it had any such right, nor do I think such a 
thing was ever in the contemplation of the parties. Having 
departed from the plain terms of the contract and adopted a test 
not provided for in the contract, the onus rested upon it of demon
strating, much more clearly than has been shewn herein, that tin- 
result obtained by the use of the regulator must of necessity have 
been the same as, or at least no more detrimental to the appellant > 
than, the application of the test which the contract plainly ex
presses.

For example, I am unable to explain why, the average pressure 
in the respondent’s line, nearly always during the eight months 
at least, in question herein, was below, and most markedly below. 
the fifty pound pressure, which the respondent would have us 
believe the regulator continuously provided against, although 
for the most part the average pressure in appellants’ pipe during 
the same period exceeded 50 pounds pressure.

The only answer counsel for respondent could suggest as to 
this was that the hourly pressure forming the basis for the tables 
produced and sworn to, might not produce an accurate result. 
He suggested the average is derived from the hours by day as well 
as by night, when the pressure might have materially varied by 
reason of the use of gas being much greater in the day than during 
the night.

I agree there is a possibility of discrepancies arising out of 
that, but I cannot think that it entirely accounts for the remark-
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able result that the evidence shews. And it is to l>e remarked 
that this is the basis upon which, as it seems to me, the payments 
under the contract for the supply of gas seem to have rested.

Again, this is only by way of illustration, for it devolved upon 
the respondent to have demonstrated and made clear, when it 
departed from the terms of the contract, how such results were 
|K>ssible.

It is said that the words “ having regard to the contracts 
aforesaid” cover the whole thing, and mean that a regulator was 
to l>e applied.

If so, assuredly it was a very simple thing to have had it so 
expressed. It is neither so expressed in this contract nor in the 
Aikens’ contract which was made two years later than the Waines' 
contract, and three to four months before the appellants' contract 
and subject to the obligations in the Waines' contract*.

I am driven to the conclusion that the device of a regulator 
was entirely an afterthought and never present to the mind of 
any one at the time of making the contract.

It is said appellants must have known of its existence, and yet 
never remonstrated, but that is not proven. And on the other 
side we have the distinct claim put forward on January 23, 1913, 
reiterating complaints that appellants' gas was not being taken 
according to contract, and stating in letter of that date to the 
respondent’s manager amongst "other things, as follows:—

Contrary to the terms of our contract you have mnintnined a regulator 
for the purpose of creating an artificial pressure against which we cannot 
feed and against which we beg to protest.

To this we have no reply in the evidence. Throughout the 
evidence there is a most remarkable absence of reference to proof 
relative to the regulator except the fact of its existence. And the 
results seem to destroy the alleged fact as to its proper setting.

There is quite apparent, in this case, the fact that Mr. Aikens 
was a contractor in one of the prior contracts as well as in that in 
question, and thus perhaps not personally so damaged as to in
duce him to cry out as much as otherwise he might have done on 
the score of this device.

But the respondent took the very unjustifiable course of con
tracting for and obtaining another contract for further supply and 
packing the pipes with the product thereof.

It looks as if respondent desired to lay hands upon as much
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territory as possible against the day when gas might be running 
short, and was content, therefore, to run the risk of paying for 
mo than it could consume.

So much as can be gathered by way of the conduct of the 
parties interpreting the contract, as was suggested"by respondent 
as of some weight, I think it operates entirely against the respon
dent when all the circumstances are considered.

I think the construction of the contract is that put upon it by 
the referee and maintained in appeal by the Chancellor. And 
as to the damage I see no reason for interfering with same so as
certained and so maintained. If, however, the assessment of 
damages had, of necessity, to turn alone upon the assumption of 
fact that the appellants’ field had been depleted by the rivals 
referred to jn the ease. I should hesitate much to accept that alone 
as sufficient basis for such substantial damages.

The evidence put forward by each party on this head falls 
singularly short of what I should have liked to hear in a case 
turning upon the solution of problems respecting which none of 
the witnesses seem to me to have had either the knowledge or ex
perience which if possessed might have rendered their evidence 
very helpful.

For example, how can the daily experience of a man boring in 
the wrong place help us? They, however, tell us enough to suggest 
the possibility that the man who postpones the reaping of his 
crop on such a field, runs imminent risk of losing a great part of it.

But it is not alone, from the supposed rivals in the immediate 
vicinity reaping that crop, as it were, that the risk is run. What 
the appellants call their field is perhaps but a very narrow part of 
a much wider field which may be so developed beyond it to their 
detriment pending delay in operations.

Fortunately we are not driven to rely upon such speculations 
alone. There may he in the evidence enough to found an assess
ment of a substantial sum based upon reasonable possibilities 
alone, but it does not strike me it would, necessarily, reach so far 
as the sum assessed.

There is in the case coupled with that a much more substantial 
element in the loss from a large fraction of unproductive capital 
invested, lying w’astc, as it were, by reason of the breach of the 
contract. But again we have nothing to shew how much.
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And again, what is much more palpable is the fact that the 
respondent instead of taking from the appellant what they 
tendered, chose to discard their legitimate claims and take from 
the Waines’ contractors what they were not entitled to insist 
upon, and from yet others who should never have been brought 
into competition with appellants, that from which appellants 
should have obtained most substantial returns. The extent to 
which this was done to appellants’ detriment is entered into and 
well demonstrated in Mr. Tilley’s factum.

The result reached is one I cannot feel at liberty to interfere 
with and be assured I can do any better that the referee.

The appeal should be allowed and the judgment of the referee 
and the Chancellor be restored with costs.

Duff, J.:—The first question concerns the construction of 
the agreement of October, 1911. The material passages are in 
the following words:—

Whereas in a contract made between the United (las Companies, 
Limited, and one Frederick M. Waines, on February 13, 1909, and 
amended on July 19, 1909, the said United tins Companies, Limited 
agreed to purchase from Waines gits as therein stated, to he delivered 
through the company’s line as now laid to Dunnville, at a pressure of 50 
pounds to the square inch, provided that a greater pressure is not maintained 
in the company’s line between Dunnville and Winger;

And whereas the company agreed with the United (las Companies. 
Limited, to transmit the gas so purchased from Waines through its said 
line for delivery into the lines of the United (las Companies. Limited, in 
the Township of Wainfleet;

And whereas by n contract made betwe. a William J. Aikcns. Frank 
R. Lalor and S. A. Heck, of the one part, and the company of tin- other 
part, hearing date June 28, 1911, the company agreed to purchase gas from 
the said Aikcns, Lalor and Heck as therein stated;

And whereas the company desires to recognize the obligations of the 
United Cas Companies, Limited, binding upon it under said Waines’ contract 
in so far as the transmission of the Waines’ gas through its lines is concerned; 
and also to recognize its obligations to the said Aikens, Lalor and Heck to 
purchase and transmit gas pursuant to the said contract with them;

And whereas the contractors are the owners of a gas field in the Town
ship of Canboro, in the County of llnldimand. ami have agreed to sell the 
gas developed in the said field, and hereafter to be dcvelo|>ed therein, to the 
company, upon the terms and conditions hereinafter set forth;

Now, therefore, this agreement witnesseth as follows:—
1. The contractors agree to sell and deliver to the company at its 

meter house in the Town of Dunnville, in the County of Haldimand, against 
the line pressure from time to time in the company’s line at that point, having 
regard to the contracts aforesaid, all the natural gas of a quality and purity 
suitable for domestic consumption which is now being, or which may be here-
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after obtained from the lands now leased or controlled by the contract or > 
in the Township of Canboro, particulars of which are set forth in the schedul- 
hereto attached and marked “A," or hereafter acquired or controlled by them 
in the said township, in such amounts as they shall have available for delivery 
at the rate of twenty cents per thousand cubic feet up to April 1, 1912, ami 
after that at the rate of sixteen cents |>er thousand cubic feet to May 1, 1913. 
and thereafter at the rate of twenty cents per thousand cubic feet;

2. The company agrees to purchase from the contractors the said gu> 
as in the Iftdt paragraph mentioned at the prices aforesaid.

12. The contractors agree to and with the company to lay a 4 ! -^-iiH'li 
line from their wells, in the Township of Canboro aforesaid, to the com 
puny's meter house in Dunnville with the utmost possible expedition, so 
that the connection with the company’s line can lie made at the earliest 
jx)8siblc moment and gas delivered by the contractors to the company under 
the terms of this agreement, the company advancing to the contractors the 
sum of five thousand dollars, towards the cost of construction of the said 
line, to be repaid by the contractors to the company without interest on 
or before the first day of April. 1912.

The rival constructions arc: (1) By the appellants, that tin 
respondent company agrees to take and pay for gas delivered by 
the appellants at the company’s meter at Dunnville “against tin 
line pressure” from time to time in the company’s line at that 
point, such pressure not to exceed that occasioned by the execution 
of the contracts mentioned in the recitals.

(2) On behalf of the respondent company that the respondent 
company is to take such gas so delivered when the pressure doe- 
not exceed 50 pounds per square inch in the respondent company - 
line.

The second of these constructions is that which was adopted 
in the Court of Appeal. As I read the judgment of Hodgins, .1 
the principal reason upon which this conclusion is based is derived 
from the fourth paragraph of the recitals. The view seems to he 
that by the two agreements mentioned in the recitals the respon
dent company or the United Gas Co., assumed an obligation not 
to maintain a pressure in the» respondent company’s line greater 
than 50 pounds per square inch. With respect, I think, that is a 
misreading of the clause in the Waines’ contract (cl. 7), which b 
said to create this obligation :—

Clause 7.—This said natural gas shall lx* delivered through a meter - 
meters into the company's pipe or line it may procure to be built by am 
other company for the pur|>ose of receiving and transmitting the gas herein 
agreed to be purchased, hereinafter called the “transmitting company it 
or near the west end of Canal Street in the Town of Dunnville, and is to he 
supplied and maintained at that point at a pressure of at least 50 |>ounds t<>
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the square inch, provided that the company shall not maintain a pressure of CAN. 
greater than fifty pounds in its own line at the said point. ~~

There is a similar provision in the Lalor contract. I read the .. 
words beginning “provided that the company” as declaring v. 
simply the condition upon the fulfilment of which the contractor’s Natural

obligation to deliver on the terms prescribed depends. That, I Bah Co. 
think, is the meaning of the language itself. But, furthermore, I Duff. j. 
am unable to avoid reading the first paragraph of the recitals in 
the Lalor contract or the first paragraph of the recitals in the con
tract we have to construe as giving expression to the interpretation 
which the parties themselves had put upon the pre-existing con
tracts and that interpretation seems to me to accord with the view 
1 have formed independently from an examination of the words 
themselves of these contracts.

I agree that it must lie taken that these recitals are intended 
as a declaration that the appellants and the respondent company 
were themselves contracting with reference to the fact that there 
were these contracts. It does not, however, seem to me that the 
declaration carries us beyond this point, that the respondent 
company’s line might be expected to be charged with gas to the 
degree that in the ordinary course would result from the fulfilment 
by the contractors under the earlier contracts of their obligations 
to deliver gas at 50 pounds pressure.

What then is the effect of this declaration upon the interpreta
tion of the words “having regard to the contracts aforesaid” in 
the first paragraph of the operative part of the agreement before 
us? It cannot, I think, be held to qualify the words “against the 
line pressure from time to time in the company’s line at that point” 
to the extent of the qualification imported by reading the words 
“of fifty pounds to the square inch ” after “pressure" as the respon
dent company’s argument requires. Nor do I think can they 
strictly be given the sense contended for by the appellants. It 
is more reasonable, I think, to explain their presence as arising 
from the desire to preclude any inference that the company was 
undertaking obligations incompatible with receiving and trans
mitting gas delivered to it under the provisions of the two recited 
contracts. That view is confirms! by the provisions of the pre
liminary agreement, the first paragraph of which provides that 
the vendors will deliver the gas at the company’s meter house in
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which was automatically to interrupt any access of gas from the 
appellants’ pipe when the pressure in the rescindent company’s 
line exceeded fifty pounds to the square inch, was a wrongful act

Duff. J. that prevented the appellants performing the condition entitling 
them to be paid in accordance with the terms of their contract.

It was argued by Mr. Tilley that there was delivery. I do 
not think it can strictly be said that then1 was delivery in fact 
because the gas alleged to have been “delivered” did not pass out 
of the power and possession of the appellants. I think that strictly 
it is a case of wrongful prevention of delivery rather than a refusal 
to pay for gas in fact delivered.

The case is within the principle stated by Lora Blackburn in 
Mackay v. Dick, G App. Cas. 251, in these words:—

I think I may safely say. as a general rule, that where in a written 
contract, it ap|)cars that both parties ha\e agreed that something shall 
be done, which cannot effectually be done unless both conrur in doing it. 
the construction of the contract is that each agrees to do all that is necessan 
to be done on his part for the carrying out of that thing, though there may he 
no express words to that effect.

What then is the basis on which damages are to be computed'.1 
In order to answer that question it is important, I think, to note 
precisely the nature of the contract into which the appellants had 
entered.

Their undertaking was in part to construct a pipe line l1, 
incites in diameter connecting their wells with the respondent's 
line at Dunnville. They were, in the words of the contract, to 
“deliver” gas at Dunnville “against the line pressure” in the 
respondent’s line. But that obviously means that, subject to 
their right to supply customers along the line of their pipe, they 
were to have their conduit so connected with their wells and 
their appliances arranged in such a way that the gas at Dunnville 
should be actuated by the full pressure available. The intent 
of the contract was that the contractors should do that. On the 
respondent company’s part, it was to pay for such gas as should 
enter its line in these conditions, and as I have just said the com
pany came under the implied obligation to do what might be 
necessary to enable ti.n pressure in the appellant’s line to have its
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natural and normal effect so that the compensation to which the 
appellants were entitled could be measured in the manner provided 
by the contract. Now it is perfectly clear that the appellants did 
everything which they were called upon to do under their contract, 
and, I think, this question of damages ought to be determined by 
the application of two well recognised principles.

The first principle is stated in a judgment of Mr. Justice Willes 
in a passage cited in and made the foundation of the decision of 
the Privy Council in Burchell v. Garnie and Blockhouse Collieries, 
(1910] A.C. 014, at 026, which is in the following words:

In Incht>ald v. Western Neilgherry Coffee, etc., Co., 17 C.B.N.8. 733. 
Willes. J.. thus lays down the rule of law applicable to such cases: “I appre
hend that wherever money is to be paid by one man to another upon a given 
event, the party upon whom is cast the obligation to pay, is liable to the 
party who is to receive the money if he does any act which prevents or makes 
it less probable that he should receive it.

Their Lordships in that cast1 held that, as the appellant had in 
substance done everything he was called upon to do to earn his 
commission (although his right of action was strictly a right of 
action for damages for wrongful prevention of performance rather 
than an action for recovery of commission, as such) he was en
titled in the circumstances to recover in the form of damages the 
sum which would have been payable to him as commission had 
it not been for the wrongful conduct of the respondents. It may 
be observed in passing that in the case to which reference has al
ready been made—Mackay v. Dick, 0 App. (’as. 251—Lord Watson 
at p. 270 points out that by the law of Scotland where a debtor 
bound under a certain condition impedes or prevents the event, 
the condition is held to he accomplished if the creditor has done 
everything incumbent u|wn him. This principle, Lord Watson 
says, has always been recognised by the law of Scotland, which 
derived it from the civil law. I do not desire to express any opinion 
on the question whether that principle is strictly applicable here; 
although there would api)ear to be nothing inconsistent with legal 
principle or with justice in holding that the respondent company 
(being bound by an obligation not to bar the ingress of the appel
lants’ gas into their pipe) is precluded from taking advantage of 
its own wrong by denying that in fact the appellants' gas did enter 
its pipe, as it would have done if the» course of events contemplated 
by the contract had been allowed to proceed without interruption 
by its officers. I do not find it necessary to put my judgment
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upon that ground because I think the decision in Burchell v. 
Gourie and Blockhouse Collieries, [1910] A.C. 014, is a sufficient 
authority for holding that the appellants, having done everything 
incumbent upon them under the contract and their efforts having 
failed to produce the contemplated effect only because of tin- 
wrongful conduct of the respondent company, they are entitled 
primâ facie to the compensation that would have been payable t*. 
them had the respondent company not interposed and had tin 
provisions of the contract with respect to compensation become 
fully operative. Reference may also be had to the judgment of 
Lord Alverstone, C.J., in Odgens v. Nelson, [1903] 2 K.B. 287, at 
290 and 297.

The second principle is this: as against a wrongdoer, and es
pecially where the wrong is of such a character that in itself it is 
calculated to make and does make the exact ascertainment ol 
damages impossible or extremely difficult and embarrassing, all 
reasonable presumptions are to be made. The principle in tin- 
form in which it is applicable to this case is stated in these words 
taken from the judgment of Lord Sell>ome in delivering judgment 
for himself and the Ixmls Justices in Wilson v. Northampton and 
Banbury Junction K. Co., 9 (Mi. App. 279, at p. 280:—

We know it to be an established maxim that in assessing damagi- 
every reasonable presumption may he made as to the benefit which th< 
other parties might have obtained by the bond fidv |>erformanoe of the agre< 
ment. On the same principle, no doubt, in the celebrated rase of the diamond 
which had disap|x*ared from its setting and was not forthcoming, a great 
Judge directed the jury to presume that the cavity had contained the most 
valuable stone which could poraibly have been put there. I do not say that 
that analogy is to be followed here to the letter; the principle is to be rea 
sonably applied according to the circumstances of each case.

A number of authorities to the same general effect are referred 
to in Lamb v. Kincaid, 38 Can. S.C.R. 516. This principle is. 
I think, properly applied in holding as I do hold, first that tie 
average daily readings are sufficient primâ facie evidence for 
determining the pressure ratios, and secondly, that the onus was 
uixm the respondent company to produce satisfactory evidence 
of any circumstances upon which it desired to rely as reducing tie 
amount of damages which the appellants are primâ facie entitled 
to recover. It was for them to shew if they desired to 
rely upon it as effecting the measure of damages that the gas. 
which otherwise would have passed into their pipe line, is still m 
the possession and power of the appellants and still available for
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sale. That, appears to me to be an entirely reasonable application 
of the principle omnia prœsumuntur contra spoil a tor cm.

I add a word with reference to the point of view from which 
this contract seems to have been regarded. It appears to have 
been treated as a contract for sale and delivery of property simply. 
In one aspect, it is that, unquestionably; that is to say, the con
tract unquestionably does contemplate the transfer of property 
for a money price. But the authorities touching the estimation 
of damages arising from breach of contract for the sale of goods 
are almost universally decisions given in contemplation of circum
stances so widely different from the circumstances contemplated 
by this contract that I cannot think they are of much assistance, 
except in so far as they lay down the broad principle that as a 
general rule where a contract is broken the injured party is entitled 
to receive such a sum of money, by way of damages as will, so 
far as possible, put him in the same position as if the contract 
had been performed, provided that damages are not recoverable 
in respect of loss following the breach of contract unless the loss 
was (1) the natural and direct consequence of the breach, or (2) 
within the contemplation of lx)th parties at the time of making 
the contract as the probable result of the breach. That is the 
broad principle which is strictly applicable, and I think the con
clusions above indicated are strictly within the principle.

It is quite evident, moreover, that on the reference it was not 
seriously disputed that but for the regulator the appellants would 
have delivered, and would have been entitled to be paid for, the 
amount of gas in respect of which they claim. That is clear 
enough from the last paragraph of the referee’s report which is in 
the following words:—

ll is admitted that /daintiff*. in addition to irhat wax taken by defendant, 
had for delii<ery the quantity of you I ht y allege during the months from April 
to Ikeemher, and uvre it not for the regulator irould hate deliivred, viz., 44,85.1,170 
ft. nt tOr. nr thousand e. ft., or 87,176.60.

The |i 1Ï8, however, with the defendant's consent sold-
1.050,(H„ c. ft. at Mr. $147 (Ml

250.000 c. ft. at 20r. 50 (Ml

• 1117 (Ml
The amount to which I find the plaintiffs are entitled is $7.17(1.50
Iaw 107 00

$0.1170 50
And then- should he judgment for the plaintiffs for $0.079.50.

331

CAN.

8. C. 

Kohler 

Thorold 

Gas Co.



332

CAN.

8. C.
Kohler

Thorold
Natural

Dominion Law Reports. [27 D.L.R.

The evidence of Mr. Price, the respondent’s manager, cited 
in Mr. Tilley’s factum at p. 10, is quite sufficient to justify this 
paragraph.

The appeal should be allowed and the judgment of the Chan
cellor restored with costs in both Courts.

Anglin, J.:—After careful consideration of the several con
tracts in evidence in this case, I have reached the conclusion that 
the “proviso” in the Waines’ contract did not merely state a con
dition to which the obligation of delivery under that contract 
was subject, but also imposed on the purchasers an obligation 
(within the meaning of the clauses in the Kohler contract which 
make* it subject to the purchasers’ obligations under the Waines’ 
contract) to prevent the pressure in their transmission line ex
ceeding 50 pounds, whenever and so long as Waines was prepared 
to deliver gas at a pressure of 50 pounds. The defendant company 
admits that, in order to ensure the fulfilment of that obligation 
towards Waines, it resorted to the use of a regulator designed 
automatically to exclude the plaintiffs’ gas whenever the pressure 
in the defendants’ transmission line should exceed 50 pounds, and 
to admit such gas freely when that pressure should be less than 
50 pounds. While the use of a devise operating in this way may 
not have been beyond the defendants’ rights so long as Waines 
was delivering at a 50 pound pressure, they used it at their peril 
if in fact—whether by accident or by design, whether through a 
defect discoverable or remediable, or latent and impossible to 
overcome—it should exclude the plaintiffs’ gas when the pressure 
in the transmission pipe Was less than 50 pounds or when the 
Waines’ pressure fell below 50 pounds. The plaintiffs were en
titled at all times to deliver against the pressure in the defendants’ 
transmission line subject to the defendants’ obligation to Waines 
to prevent that pressure excluding his gas delivered at 50 pounds. 
The plaintiffs had not the right to deliver gas in quantities which 
would increase that pressure beyond fifty pounds at a time when 
delivery under the Waines’ contract at 50 pounds pressure would he 
thereby interfered with. That, I think, is the effect of the con
tract between the parties.

There would appear to have been some uncertainty at the 
trial as to the function which the regulator was intended to per
form and as to its actual operation. I take the following extracts
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from the opinion delivered by the learned referee as printed in
the appeal ease:— S. C.

It was contended by the defendant that while the contract did not in KohTkr 
words provide for the placing of this regulator, still in order to keep faith 
with Waines and Lalor, Beck and .likens under their contracts, the company T no hold

was bound to prevent gas coming from the plaintiffs into their line at a greater Natural

pressure than 50 |xmnds to the square inch, and so placed the regulator fixed °"
so that the gas could not come from plaintiffs' line at a pressure less tsic) Anglin, J. 
than 50 |x>unds.
Later on he says:—

An examination of the records during the period from April 1, 1912, 
until December 31, 1012, shews that the average pressure in the plaintiff’s,
line was in some months in excess of the average pressure in the defendant’s 
line, and in some months greatly in excess; ami this was so notwithstanding 
the fact that the plaintiffs were comjielled to shut off a number of their gas 
wells ii the field.

This would indicate that it was the regulator (and if these records are 
correct the regulator must have been fixed at more than 50 pounds) placed 
by the defendant in tls-ir line, and not the pressure from the gas supplied 
under the two other contracts that prevented the plaintiffs from delivering 
all their available gas into the defendant’s pipe line, and was, I think, a breach 
of their contract, for which the defendant is responsible in damages, if any 
con lie shewn.

Tho impression of the referee would seem to have been that the 
operation of the regulator was meant to depend, and did in fact 
depend, not upon the pressure in the defendants’ transmission 
line, but upon that in the plaintiffs' supply pipe. The east1 may 
have been so presented to him in argument and it may lx;, although 
the oral testimony is to the contrary, that the pressure1 returns 
warrant the conclusion that, as a matter of fact, the opening and 
dosing of the regulator valve depended ui>on the pressure in the 
plaintiffs’ supply pipe. If so, the use of the regulator was a clear 
breach of contract and the conclusion that it was “fixed at more 
than 50 pounds” would seem to be incontrovertible.

In view of the course of the argument in this Court, there 
would seem to have been some misapprehension in this regard at 
the trial, and the conclusion there reached as to the extent of the 
defendants’ liability is thus rendered less dependable than it 
otherwise would be. Counsel for both parties wore in accord in 
this Court upon the fact that the operation of the regulator was 
governed by the pressure in the defendants’ transmission line, 
and the argument in the appellants’ factum proceeds on that 
assumption.

Although by no means as satisfactory as it might have been
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made, the evidence affor<i(‘ti by the returns of average daily pres
sures put in seems to me to establish that, from some cause not 
made clear, the effect of the operation of the regulator placed b\ 
the defendants on the supply pipe carrying the plaintiffs’ gas was 
to exclude that gas from entering the defendants’ transmission 
line when the pressure in it was less than fifty pounds during at 
least a very considerable part of the period between April 1, 1912 
and December 31, 1912. Moreover, it would seem that during 
a great part of that period the Waines’ pressure was below 5(1 
pounds. But this evidence does not enable us to say for how mam 
hours on any day the wrongful exclusion of the plaintiffs’ gas con
tinued, or to determine how much of that gas available for deliver) 
and not taken might have been delivered during that period 
without raising the pressure in tint transmission line above 50 
pounds, when the right to have it enter would cease, if, and su 
long as, Waines should be delivering at a pressure of 50 pounds 
But the defendants having seen fit to place a regulating device 
upon the plaintiffs’ supply line, and having had that device under 
their exclusive control, I think the burden was upon them to shew 
that it did not operate prejudicially to the plaintiffs’ rights under 
their contract, or, if that could not be established, to shew tin 
times and periods during which, and the extent to which it did 
not so operate. That they have failed to do, and they are, there
fore, chargeable, in my opinion, with the consequences, whatever 
they may l>e, of having excluded the plaintiffs’ gas during the 
whole period in question. Moreover, from December 19, to De
cember 31, it seems to l>e very clearly proved that the defendant 
took from contractors who had not priority over the plaintiff 
6,762,127 c. ft. of gas, much of which the plaintiffs might other
wise have delivered. Tlicy also appear to have taken under a 
contract with one Kindy (made subsequently to the contract with 
the plaintiffs) between August and December, 5,975,888 c. ft. 
of gas, the greater part of which the plaintiffs were entitled to 
supply.

But it is chimed on behalf of the defendants that the gas 
not taken by them has not been lost to the plaintiffs—that the) 
still have it and have merely been delayed in marketing it. For 
the plaintiffs it is urged, on the other hand, that there were ga- 
wells in operation in the same field as theirs belonging to other
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persons, and that the gas which the defendants excluded by the 
regulating device placed on their supply pipe has passed away 
through such other wells and has been wholly lost to them. This 
was the conclusion reached by the referee; whereas the Appellate 
Division deemed the evidence insufficient to support it. With 
respect I am of the opinion that, subject to what I am about to 
say, there was evidence in the record sufficient to support this 
conclusion of the referee.

But it is at the same time my view that it is not established 
that the loss of this gas is wholly attributable to wrongful con
duct on the part of the defendants. Their manager, no doubt, 
said, in the course of his testimony, that if the regulator had not 
Ix-en placed upon their pipe the plaintiffs would have delivered 
«luring the period in question the quantity of gas for which they 
claim. But he did not admit that such gas was excluded from the 
transmission line in breach of contract. It may be that as against 
the plaintiffs the defendants were Inmnd to prove that the exclu
sion was rightful and that in the absence of evidence it should 
be assumed that conditions never existed which would have 
entitled them to exclude the plaintiffs.’ gas under the clause in 
the Waines’ contract. Yet we cannot shut our eyes to the fact 
that during the summer months the consumption of gas for 
heating and domestic purposes is much smaller than in the winter, 
and that, had there been no regulator set against them, it is more 
than probable that all the gas which the plaintiffs had available 
for delivery during the summer season could not have entered 
the defendants’ pipe unless the latter had allowed gas to go to 
waste. As Hodgins, J., points out, the defendants did not under
take to find customers for all the gas the plaintiffs should have 
available for delivery. The plaintiffs’ right of delivery was 
limited to delivery against the pressure in the defendants’ trans
mission line. It was, therefore, from its very nature subject to 
whatever «‘striction the limitations of the defendants' business 
should entail. Under these circumstances had there been no 
regulator used it seems tolerably clear that during the summer 
months a considerable quantity of the plaintiffs’ gas available 
for delivery could not have been taken, and for gas held back 
on that account the defendants cannot be held responsible.

We have no records of the quantity of gas from all sources
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used by the defendants during these summer months. But w< 
find that during April the plaintiffs delivered 8,509,495 c. ft. 
from May to September the average monthly delivery was 
4,672,076 <*. ft.; in October it rose again to 7,522,787 c. ft. These 
figures indicate a lessening in the deliveries during the summer 
months, for which it is not unreasonable to assume that diminished 
consumption by the defendants’ customers at least partly ac
counts. Moreover, as the other wells operating in the field were 
probably subject to similar conditions, it may be that gas held 
back at this season was not lost to the plaintiffs.

It is also noteworthy that from August 2 to August 12, omitting 
the 3rd, for which the return is blank, the plaintiffs' average 
pressure was only 17.8 lbs. It was one pound on the 11th ami 
1.5 lbs. on the 10th.

The plaintiffs’ claim is for 44,853,170 c. ft. Of this 31,863,414 
c. ft. represents gas not taken during May, June, July, August 
and September. It is probably quite impossible to determine with 
even approximate accuracy how much of that gas the plaintiffs 
would have been able to deliver against line pressure in the de
fendants’ pipe. But dealing with the matter as a jury probably 
would, I should say that at least one-half of it could not haw 
been taken. I would, therefore, deduct from the amount of tin 
damages assessed at the trial $2,560.57 (the value of 15,931,707 
c. ft., at 16 cents per M.), leaving a balance of $4,418.93, for 
which the plaintiffs should have judgment.

In the Appellate Division attention is drawn to the fact that 
the defendants paid the same price for the Waines’ gas as for 
the plaintiffs’ gas, viz., 16 cents per M. But another fact is 
apparently overlooked, namely, that under the Aikens-Lalor- 
Beck contract, the price was only 13 cents per M., and the holding 
back of the plaintiffs’ gas may have enabled the defendants to 
obtain under that contract at a cheaper rate gas which the plain
tiffs would otherwise have delivered.

The nn nthly settlements of accounts between the plaintiffs 
and defendants made as provided for by the contract were set 
up in answer to the plaintiffs’ claim. But there is nothing to 
show that when these settlements were made the plaintiffs knew 
that their gas was being wrongfully excluded from the defendants' 
transmission line.
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No doubt loss of profit is ordinarily the measure of damages 
on breach of a contract of sale and purchase of a commodity. 
Hut in the present cast; there is nothing to suggest that delivery 
of the gas wrongly excluded by the defendants would have entailed 
any additional expense or outlay to the plaintiffs. They lost 
in its entirety the price* to which they would have l>een entitled 
had that gas been taken by the defendants.

I am unable, on the other hand, to construe the contract as 
entitling the plaintiffs to be paid, not as damages for breach of 
contract, but as purchase money, for all gas available for delivery 
whether taken or not.

The appellants arc entitled to their costs of the appeal to this 
Court, and of the proceedings in the High Court Division.

Brodeur, J.:—I concur with Mr. Justice Idington.
Appeal allowed.

HUNT v. LONG.
Ontario Supreme Court, Appellate Diviaion, Meredith, C.J.C.P., Riddell, 

Lennox and Masten, JJ. February 4. 1916.
1 Chattel mortgage (§ II A—7)—Non-compliance with statute ah

TO EXISTING AND FUTURE DEBTS—INVALID IN PART—SEPARABILITY.
A chattel mortgage, given as security for the payment of an existing 

debt and also to secure future indebtedness, though invalid as against 
creditors in so far as it pur|wrts to 1m* a security for future indebtedness 
in non-compliance with sec. 0 (1) of the Bills of Sale and Chattel Mort
gage Act, R.S.O. 1914, ch. 135, is nevertheless valid as a security for 
the existing indebtedness if the requirements of sec. 5 have been observed.

[Campbal v. Patterson, 21 Can. S.C.R. 645, Hwjhe* v. Little, 17 Q.B.D. 
204, 18 Q.B.D. 32, distinguished.]

Appeal by the plaintiff from the judgment of the First Divi
sion Court in the County of Wentw'orth upon an interpleader 
issue as to the validity of a chattel mortgage under which the 
defendant claimed property seized under the plaintiff’s execution 
against the goods of the mortgagor. It was found in the Divi
sion Court that the mortgage was a valid security in so far as it 
secured the payment of an existing debt, though admittedly 
invalid (as against creditors) as a security for a future indebted
ness.

The provisions of the Bills of Sale and Chattel Mortgage Act, 
R. S. 0. 1914, ch. 135, applicable, are secs. 5 and 6:—

“5. Every mortgage of goods and chattels in Ontario, which is 
not accompanied by an immediate delivery and an actual and 
continued change of possession of the things mortgaged, 
shall be registered together with
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“(a) the affidavit of an attesting witness.
“(b) the affidavit of the mortgagee that the mortgagor there

in named is justly and truly indebted to the mortgagee in the sum 
mentioned in the mortgage, that the mortgage was executed in 
good faith and for the express purpose of securing the payment 
of money justly due or accruing due and not for the purpose of 
protecting the goods and chattels mentioned therein against tin- 
creditors of the mortgagor, or of preventing the creditors of sue! 
mortgagor from obtaining payment of any claim against him. 

“6.—(1) A mortgage of goods and chattels made 
“(a) to secure the mortgagee for advances made in pursuant* 

of an agreement in writing to make future advances . . . or
“(b) to secure the mortgagee against the endorsement of an 

bill of exchange or promissory note
“may be registered ... if accompanied by 
“(c) the affidavit of an attesting witness and
“(d) the affidavit of the mortgagee stating that the mortgag 

truly sets forth the agreement and truly states the extent ami 
amount of the advances intended to be made or liability intended 
to be created by the agreement and covered by the mortgag. 
and that the mortgage is entered into in good faith and for the 
express purpose of securing the mortgagee repayment of his ad
vances or against the liability intended to be created, as the cas 
may be, and not for the purpose of sc, uring the goods and chattel- 
mentioned therein against the creditors of the mortgagor nor tn 
prevent such creditors from recovering any claims which they 
may have against the mortgagor.”

(/. //. Sedgewick, for appellant.
H. S. White, for defendant, respondent.
Meredith, C.J.C.P.:—The one question involved in this 

appeal is, whether a chattel mortgage given for two quit, 
separate and independent purposes, and so really two mortgag. - 
in the one instrument, is altogether invalidated by the Bills of 
Sale and Chattel Mortgage Act, because, although it complie- 
in all respects with the provisions of that enactment as to tli- 
one purpose, it does not comply with it as to the other, and is on 
all hands admitted to be bad as to that.

The two purposes of the mortgage were: (1) to secure the 
payment of an existing debt; and (2) to secure future indebted
ness.
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The enactment makes quite separate and different provisions 
as to the affidavit of bona fides which shall be registered with the 
mortgage in the case of an existing debt, and in the case of such 
future indebtedness; so that one may think that what was in 
the mind of the draftsman of the Act was separate mortgages, 
and that in separate mortgages would be the more convenient 
way of taking the security and complying with the requirements 
of the Act; but there can be no legal objection to the taking of 
the two securities in the one instrument. If two mortgages had 
been taken and registered in this case, it need hardly be said that 
the invalidity of one, for want of compliance with the provisions 
of the Act, could not invalidate the other, or have any effect upon 
its validity or invalidity in respect of registration. Why, then, 
should that entirely separable, indeed in no way connected, 
part of the mortgage in question, securing payment of the exist
ing indebtedness, l>e invalidated because the other part of it, 
securing future indebtedness, is? I speak of eourse of “invalid
ated” only in the sense of invalid against creditors and subsequent 
purchasers or mortgagees in good faith for valuable consideration; 
the mortgage being valid between the parties to it without regis
tration. No reason has l>een given, nor can I imagine any, why 
all should be so invalid because one part is; nor has any case been 
referred to—and I know of none such—that gives support to 
the appellants contention. Reid v. Creighton (1895), 24 S. C. R 
fi9, is not in point, and, if it were, would be rather against than 
in favour of that contention.

The case of Hughe» v. Little, 17 Q. B. D. 204 and 18 
<j. B. D. 32, in so far as it deals with the question of separability, 
favours, rather than is opposed to, the respondent's contention 
here. The Divisional Court, in the case of a security given for 
two purposes, held, under the legislation governing that case, 
that the security was good for the one purpose and bad as to 
the other. The Court of Appeal decided that it was also bad 
as to the other, without dealing with the question of separability; 
each was invalid by itself. But, if the final decision had been 
that the good could not be saved from the bad, or, more correctly 
speaking, that the security was altogether invalid because not 
made in compliance with the provisions of the enactment there 
in question, that ruling would not govern this case; because the 
enactment there in question is so widely different from that here
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in question. There the mortgage must be in the form prescribed 
in the enactment; here no form of mortgage, or of its affidavits, 
is given : see Ex />. Stanford (1886), 17 Q. B. D. 259.

K itching v. Hicks, 6 O. R. 739, though not in point, because 
in it one part only of the two in question needed registration, 
favours the respondent’s contention. The statement of tin- 
general rule upon the subject of severing the good from the bad. 
made by Willes, J., in Pickering v. Ilfracombe R. W. Co. (1868), 
L. R. 3 C. P. 235, at p. 250, and referred to in Kitching v. Hicks, 
6 O. R. at p. 752, is in these words : “The general rule is that, 
where you cannot sever the illegal from the legal part of a covenant, 
the contract is altogether void; but, where you can sever them, 
whether the illegality is created by statute or by the common 
law, you may reject the bad part and retain the good.” I see no 
reason why that principle may not be well-applied to such a cast 
as this: the purposes of the enactment in question are the protec
tion of creditors and subsequent purchasers and mortgagees 
against undisclosed sales and mortgages ; not to deprive purchasers 
and mort gagees, in no way invading that purpose, of their money- 
or securities. Nothing but words making it necessary that the 
respondent should be deprived of his security in this case should 
justify any Court in depriving him of it. There arc no such word 
in the enactment in question. I am therefore quite in agreement 
with the learned Division Court Judge in his opinion that, though 
the mortgage in question is invalid as to future indebtedness, it is 
good as a security for the existing indebtedness; and, accordingly, 
would dismiss this appeal.

Masten, J.:—I agree.
Lennox, J.:—The appeal is from the judgment of the Junior 

Judge of the County Court of the County of Wentworth, holding 
that the claimant’s chattel mortgage, so far as it relates to an 
indebtedness to him at the date of the mortgage, the 15th August , 
1914, for $12,291.10, is a valid security against John J. Hunt, 
an execution creditor of Montrose. I am of opinion that the 
judgment of the learned Judge is right.

The mortgage recites that Montrose is indebted to Long in 
the sum of $12,291.10, and Long has agreed to advance Montrose 
further sums, by delivery of goods, to enable him to carry on 
business, to make up, with the present indebtedness, a total sum 
not exceeding $13,000, within a period of one year from the date
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of the agreement, that is to say, the date of the mortgage1. It is 
not disputed that every requirement of R. S. O. 1914, ch. 135, 
to constitute a valid mortgage securing the repayment of a present 
indebtedness, has been observed, and the bona fides of the trans
action is not questioned; nor is it denied that the recitals are true 
in substance and in fact. The affidavit of bona fides in every 
way complies with the statutory conditions applying to a present 
indebtedness. It seemed to be assumed upon the argument that 
the 'ecitals in the body of the mortgage are in every way the 
recitals necessary, for future advances, within the statute—the 
combined effect of the requirements of clauses (a) and (b) of sec. 
ti. This is nearly, but not absolutely, accurate; and, in my 
opinion, it is at least remotely important to notice that it is not 
recited that the agreement of the mortgagee with the mortgagor 
to make future advances is in writing, as required by clause (a) 
of sec. 6. There is no affidavit of the character provided for by 
sec. 6, clause (d). In the absence of this affidavit, the claimant 
admitted at the trial that he has not a registered mortgage to 
secure repayment of future advances, but mortgage only for 
the actual indebtedness at the date of the mortgage, and the learn
ed Judge has so found.

The execution creditor, however, contends that, by reason 
of the matters referred to, the mortgage is void in toto as against 
the creditors of the mortgagor; and he relies mainly upon Hughes 
v. Little, 17 Q. B. D. 204, 18 Q. B. D. 32, as decided in the Court 
of Appeal. This case does not help the appellant; on the contrary 
—so far as it is safe to take English decisions founded upon 
statutes widely differing from our Act in scope, provisions, and 
intent, as guides—it is an authority in favour of the claimant. It 
is argued that the learned Judge erred in basing his judgment 
upon Hughes v. Little in the Divisional Court, and that he was 
not aware that the judgment of that Court, upon the question 
here to be decided, was reversed by the Court of Appeal. I 
do not know what is the fact as to this, but a careful reading of 
the cases convinces me that the judgment of Manisty, J., as 
to the points we are considering, is confirmed and strengthened 
by following the case to its final decision. Little was the execu
tion creditor, and Hughes claimed to hold the goods of the debtor 
against him, under a mortgage given to Hughes as security for 
repayment of “£32 or thereabouts” which he had guaranteed
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for the debtor in case he had to pay it—a mortgage to secure an 
endorsement we would call it here—and a present indebtedness 
of £40. A Judge of a County Court decided in favour of Hughes, 
the mortgagee, as to both claims. Little appealed, and the appeal 
came on before Manisty and Mathew, JJ. The statutes govern
ing the case were the Bills of Sale Act, 1878, and the Bills of Sale 
Act (1878) Amendment Act, 1882. The objections were: (in 
the Act of 1878, sec. 8, required that the consideration be truly 
stated in the mortgage, and it was contended that it was not truly 
stated as to the guarantee; (b) as to the £40, the mortgage did 
not comply with sec. 0 of the amending Act of 1882. Mr. Justin 
Manisty, who delivered the judgment of the Court, held that the 
claims were to be treated separately, as if two mortgages had 
been given; and both or either might be valid or invalid. Treating 
the mortgage in this way, he found that upon both 
the appellant failed. Little accepted the decision that the 
could be treated separately, and the result upon the £40 claim, 
and appealed as to the guarantee security. The correctness ol 
the method pursued was not questioned in the Court of Appeal 
The questions then raised were: (a) Was the guaranteed liability 
sufficiently stated within the Act of 1878? (b) Did the mortgage 
comply with the scheduled form in the Act of 1882, requiring 
certainty as to the amount of liability and time of repayment ’ 
The answer to the first point was “Yes,** to the second, “No."

How cun it be argued that this judgment was in effect a dec 
laration that the mortgage, being bad in part, was bad in toto! 
This case enunciates a principle; and this, and the reliance placed 
upon it and the evident misconception as to its effect, is my 
apology for dwelling upon it at such great length. Indeed, even 
as indicating general principles, if the difference between our 
Act and English legislation is not kept well in mind, English 
decisions are not likely to be helpful. As said by Osler, J.A., in 
Marihimon v. Patterson (1892), 19 A.R. 188, at p. 193: “I should 
be more impressed than 1 am with the forcible language of the 
judgment below if I could see as clearly as the writer seems to 
do that the object of the Imperial Legislature in passing the Bills 
of Sale Acts and the object of our Legislature in passing our 
Act was the same, and that the principle of the decisions of the 
English Courts upon the construction of the English Acts, was 
entirely applicable to the construction of our Act. I think it

7363
5
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better to take our Act as it stands, without entangling ourselves _
in the maze of decisions upon the English Acts, the object of 8. C.
which, with all deference, is, as regards the Acts of 1878 and 1882, Hunt
at all events, very different from that of ours. By those Acts
it is required that the bill of sale shall set forth, or, which is the ----
same thing, truly set forth, the consideration for which it was 
given, upon the penalty, under the Act of 1878, of In-ing void 
against assignees and creditors, and under the Act of 1882, of l>eing 
altogether void, even against the grantor: Thomas v. Kelly (18881,
13 App. Cas. 506.” And, after referring to several cases, the 
learned Judge adds: “Manifestly these are decisions upon statutes 
imssed, not as much in the interest of the l>orrower's creditors as 
of the Imrrower himself. As Bacon, V.-C., says of the Act of 
1878 (and the Act of 1882 is an advance in tin* same direction):
The intention of the legislature was to endeavour to have a 

stop put, as far as practicable, to the fraudulent practices of lenders 
of money, and, but for that object, the provisions of the Act 
would, jM-rhaps, not have l>een so severe and so strong as they are.'1

The object of our Act, ami I think a preamble in the earlier 
Acts so declared, is to prevent creditors from being defrauded, 
and the intention is to restrict contractual jMiwers so far as is 
necessary, and only so far as is necessary, to this end. The 
inquiry in this case, and in every cast» of the kind, should be, what 
is there in the Act in words or purpose which vitiates this mortgage 
security for an entirely separate claim, the honesty of the tran
saction being undisputed, and !>eyond dispute, and $1,000 of 
which was paid upon the day of its execution? Treat it simply 
ms a mistake, or surplusage, or the irrelevant recital of a purpose 
not fully executed, or as an unregistered mortgage binding upon 
the parties inter se} but not otherwise, and it is manifest that it 
cannot operate to the prejudice of creditors: rather in proportion 
us it disappoints the assumed expectation of tin* mortgagee it 
works to the advantage of the creditors of the mortgagor.

Every line in the mortgage and every statement in the affi
davit is true.

There is Canadian authority quite as direct as Hughes v. Little 
that a mortgage may be bad in part (illegal is the wording of the 
report) ami good in part. In Campbell v. Patterson, 21 8.C.H. 
t>45, the Chancellor found as a fact (see Campbell v. Poche (1891),
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18 A.R. 646) that part of the consideration upon which the 
Mader mortgage was based was bad, and, following Commercial 
Bank v. Wilson (1866), 3 E. & A. 257, held that the mortgage 
was void in toto as against the creditors of Roche. This judgment 
was affirmed in the Court of Appeal. The Supreme Court held 
that the judgment of the trial Judge and that of the Court of 
Appeal were wrong as a matter of law. They found, however, as 
a matter of fact, that the consideration was wholly illegal, and tin- 
judgment, therefore, was not disturbed.

The consideration is that which the grantor received—tin 
extension of credit, the cash loan of $1,000, and the agreement 
and actual receipt of further advances—and not necessarily tin 
amount secured to the mortgagee: Ex p. Challinor (1880), 16 Ch 
D. 260.

Honest mistake does not, necessarily at all events, avoid the 
security. In Marthinson v. Patterson the mortgage should haw 
been for $2,000, and was taken for $°,500. In Hamilton v. Harri
son (1881), 46 U.C.R. 127, the overcharge was only $117.20, but 
was still substantial in a transaction of about $1,000. In Bidduli>l 
v. Goold (1863), 11 W.R. 882, the misstatement of the considera
tion could hardly be called a mistake, and was proportionate!) 
very large. At the time instructions were given, both partir- 
thought the true amount was £350, and the bill of sale—treated 
as a mortgage—was drawn up in this way. Before execution of 
the instrument, it was discovered that the debtor—a nephew of 
the mortgagee—owed less than £244, but the mortgage was ex
ecuted without alteration; the understanding being that tin 
accounts would be adjusted later. The nephew became insolvent, 
and, a jury having found that the transaction was honest, the full 
Court held upon a reserved case that the mortgage was not void 
in toto, and allowed it to stand for the amount actually owing by 
the insolvent. VVightman, J., said: “I am of the opinion that 
in this case our judgment must be for the plaintiff. It appear' 
that there had been a mistake in drawing up the bill of sale as to 
the amount which was due, but that, before the deed was fully 
executed, the parties knew that the sum inserted in the bill of 
sale was not the exact sum due, ami that, knowing this, but still 
without any fraudulent intent . . they executed the bill
of sale. It seems to me to be too much to say that this deed i< 
therefore void in toto."
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See also In re Isaacson, Ex p. Mason, [1895] 1 Q.B. 333 (C.A.)
I think the appeal should be dismissed with costs.
Riddell, J:—I have given this case much consideration, and 

have not been able to satisfy myself as to the meaning of the 
legislation. While in this state of uncertainty, it is a satisfaction 
to know, if the law as laid down by my learned brethren is not 
what the Legislature intended it to be, it can be speedily changed— 
and it is in that view’ that I think it unnecessary to urge con
siderations against the conclusion of the rest of the Court.

While not sure that the correct interpretation has been placed 
upon the statute, or the right conclusion drawn from the English 
cases, I do not dissent—“gravely to doubt is to affirm.”

Appeal dismissed with costs.

HEMPHILL v. McKINNEY.
liritish Columbia Court of Appeal, MacdotiulJ, C.J.A., Irving, Martin, 

(ialliher and Mr Phillip*. JJ.A., June 7, 1915.

1 Drains and sewers (6 1—1)—Retroactivenesh or statute—Reme
dies FOB INJURIES TO LAND.

The Act of 1913, eh. IS, amending the Drainage, Dyking and Irri
gation Act, K.H.B.C. (1911), ch. 69, is not of retroactive operation, and 
the remedy as to arbitration provided by sec. 58 of the amending Act 
for an injurious affection to land has no application to injuries arising 
In-fore the passage of the amending Act.

Negligence (6 I A—4a)—Insufficient execution of work authorized 
by statute—Drainage—Overflow.

No statutory remedy exists under the Drainage, Dyking, and Irriga
tion Act (R.S.B.C. 1911, ch. 68), nor under sec. 21 thereof which merely 
refers to damages resulting from the execution of the work carried out 
under sec. 11, for the negligence of the commissioners in carrying out 
the scheme of the work not under sec. 11; but since negligence in 
the execution of a work authorized by statute is actionable at com
mon law, the commissioners are liable at common law for damages 
caused by the overflow of water from ditches constructed by them, in 
not providing, as authorized by their scheme, a reasonable and safe 
outlet, under proper municipal authority, in a way of averting such 
overflow. •

\Ceddia v. Hann Reservoir, 3 Anp. Cas. 430; Sanitary Commissioner* 
v. Orfila, 15 Ann. ('as. 400; Hawthorne Carp. v. Kannuluik, 75 L.J.P.C. 
7, referred to; Raleigh Carp. v. William*, (1893) A.C. 540. distinguished.!

Appeal from the judgment of Murphy, J., in favour of plain
tiff in an action for damages caused by commissioners, acting 
under the Drainage, Dyking and Irrigation Act (R.S.B.C. 1911, 
ch. 09). Affirmed.

Joseph Martin, K.C., for apix-llant.
V. A. Macdonald, for respondent.
Macdonald, C.J.A.:—That there was a scheme of dyking and 

drainage formulated by the proprietors as contemplated by sec. 8

B. C.

C. A.
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of the Drainage, Dyking ami Irrigation Act, cli. 09, R.S.H.t 
(1911), i* I think, apparent. 1 think it is outlined in ex. 8. hut 
whether or not that scheme was subsequently altered, makes no 
difference in the result of this case because the defendants say that 
it was always part of tin scheme that the northern outlet should 
Ik* on road 4 from its intersection with road 20 to the river.

What the defendants appear to have done, was to dig the othei 
drains forming part of the scheme, leaving the outlet to the last 
The effect being that water was brought to road 20 before an outlet 
along road 4 was provided for it: instead of making this outlet 
the defendants greatly enlarged a drain on road 20 from the corner 
of road 4 to the railway where they connected it with a large drain 
previously constructed by the municipality and the railway com 
pany along road 4 from the railway to the river. In other word* 
the defendants, instead of carrying the water as originally intended 
along road 4 to the river, carri<»d it along mail 20 to the river at i 
different point therein, the result being that waters which should 
never have come near the plaintiffs’ lands at all were brought then 
and allowed to overflow them. This change in the scheme had 
I wen objected to by plaintiffs before it was made, and defendant' 
were warned that injury would result to the plaintiffs' lands then 
from.

The immediate result of the defendants' act in carrying tin 
waters down road 20 was to Hood the lands of the two plaint ills 
with alkaline water, causing injury to the soil as well as injury from 
inundation. The defendants subsequently made the outlet along 
road 4 as originally intended and thereafter flooding of the plain 
tiffs’ lands ceased.

Now, th<‘ statute in question is a crude piece of legislation 
but it was greatly amended and enlarged by a subsequent Ad 
passed in 1913, ch. 18, 4 years after the acts complained ot
The appellants' counsel contended that the latter Act is retrosjsT 
live and that. under it, the plaintiffs can obtain by arbitration tin 
relief they seek, and hence < maintain this action. In m\ 
opinion that contention cannot be maintained.

If there is a statutory remedy open to the plaintiffs it must In 
found in said ch. 09 and not in the Act of 1913. In the former 
statute then* is no such remedy provided, unless it Is* by sec. 21 
That section refers to damage resulting from the execution of 
work carried out under sec. II of the same Act and in my opinion

67
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see. 11 is not applicable to this drainage scheme. That section 
applied only, 1 think, to work undertaken by commissioners in 
an application by a proprietor whose lands were not within the 
lienefit or only partially within the benefit of the general scheme 
adopted under said sec. 8, and has no application at all to work 
carried on under a scheme adopted by the proprietors in virtue 
thereof or adopted by the commissioners themselves in the absence 
of such a scheme. If 1 am not in error in thus construing see. 11, 
then no statutory remedy is available to these plaintiffs.

Now, had the original scheme, whether that of the proprietors 
or of the commissioners (the defendants), been carried out in good 
faith without negligence in the manner of carrying it out, though 
injury to the plaintiffs' lands resulted from defects in or insuffi
ciency of the scheme as distinguished from the execution of the 
work, I think having regard to the language of sin*. 18 of the said 
statute the plaintiffs could not maintain this action. Whatever 
may be the liability of public bodies exercising authority such as 
that exercised by the defendants, for defects or insufficiency in the 
general scheme of work decided upon, there can be no doubt that 
if the work is carried out negligently and there is no statutory 
remedy given to a person injured thereby, an action at law will lie.

The negligence of the defendants in this case was in not pro
viding what has since proven to be a reasonable and safe outlet, 
the very outlet authorised by their scheme, and the substitution 
therefor negligently, 1 think, of an insufficient and unauthorised 
outlet.

Now, tin* excuse is that they wore unable to secure the consent 
of the municipality to the digging of the outlet on road I, but they 
do not ap|s‘ar to have attempted to get such consent until after 
they had brought the water from the south of road 21) to tin* inter
section of that road with road 4. The municipality would not 
allow the defendants to construct that outlet because it would take 
up too much of the road allowance, but offered to permit part of 
it to Is* constructed along tin* road allowance if the defendants 
could procure the consent of the adjoining owners to a strip of 
their lands being utilized in aid of the work. That consent was 
not obtained and the evidence indicates that the defendants were 
not by any means diligent in seeking to obtain it. They chose 
rather to carry the water along road 20 to the plaintiffs' land not
withstanding the warning of what the result would be, and hence

B. C.
C. A.
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C.J.A.
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brought this suit upon themselves. The defendants had pow- r 
to expropriate private land for the outlet under the statute refer
red to, and I think they were negligent in proceeding as far as tin 
did before securing in one way or another the necessary outlet. At 
all events they were not justified in carrying the water down ro.nl 
20 regardless of the injury which it might do to the plaintiffs' Ian - 
and contrary to the general drainage scheme.

Another ground of api>eal was that the damage1 complained of 
had been caused by the act of the municipality in connecting i: - 
drain east of road 4 with the enlarge*! drain on road 20 from re»., I 
4 to the railway, thus greatly increasing the volume of water Mow

ing to the plaintiffs' lands. That this act of the municipality 
increase*! the burden on that drain is not dispute*!, but to what 
extent it was increased is not made cl<‘ar. It is suggested that 
without the municipal water, there would have been no floodinu 
but when it is made clear that a very large1 quantity of water u »- 
brought by the defenelants themselves out of its natural cour- 
by artificial channels past the plaintiffs’ lands, I think the1 defen
dants cannot relieve themselves of blame by saying that another 
party namely, the municipality, took advantage of the conduit 
which the defendants hael maele on roael 20 to pour its water ahfiig 
with defendants’ waters upon the plaintiffs' lands.

I think the conclusive answer to this contention of the del- - 
dants is that the municipality could not, by merely bringing wat* r 
to the intersection of roads 4 and 20, have damaged the plaintif 
lands, but for the defendants’ act in making a conduit which con
ducted them thereto.

I see no reason for disagreeing with the result in the Court !•••- 
low, and would therefore dismiss the appeal.

Irving, J.A.:—Plaintiffs in 1914 sued for damages sustain» »! 
by them in 1009-13 in consequence of the negligent construction 
of drainage and dyking works carried out by the defendants w » 
were dyking commissioners, and obtained a judgment from Mur
phy, J., who ordered a reference to determine the damages.

On March 1, 1913, a statute was passed, ch. 18, amending the 
principal Act, 1911, ch. 09. Under the amendment of 1913, it i< 
provided, sec. 58, when any lands not taken are injuriously affecte.! 
by the works executed by the commissioners, the damage thereto 
shall, if not mutually agreed upon, lie valued and assesses I by 
arbitration (as therein provided).
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The appellants obtained leave from this Court to amend their 
defence by setting up this section. Their contention is that the 
i mend ment of 1913 is merely a change in procedure and therefore 
retrospective, and that the plaintiffs have, since March 1, 1913, 
no right to sue in respect of injurious affection incurred in 1909. 
1 cannot agree with that. The Act of 1913 is v holly different 
from the Act of 19(H) or 1911, and the remedy given by the Act of 
1913 does not fully cover tint plaintiffs’-cause of action.

The area originally proposed to be drained was a portion of 
Lulu Island, bounded on the north and west by the Fraser River. 
Later the north-western portion of the area proposed to be dealt 
with, was for reasons of policy, dropped out of the scheme.

The general slope of the land in the vicinity was to the west, 
hut the land was very level, except that at the northern end as 
you approached within a milt1 of the Fraser River a slight ridge— 
called Willows Ridge—running parallel with the river prevented 
th<- land from l>eing perfectly level. Along the river front there 
were a number of dykes to keep out the river water, and in these 
dykes have been placid two outlets about a mile and a half apart, 
tin- difference in the height between these two outlets is very slight.

The area retained is bounded on the north by road No. 20 of 
which the westerly end terminates at the edge of the Fraser River. 
This end is spoken of as the outlet at the church, and which, for 
convenience, we may call ()., and at (). there is a gate through which 
tin- water which comes along road no. 20 is supposed to empty into 
the river.

This gate is constructed so that it will work automatically— 
when the tide is high the gate is supposed to close—with the result 
that the ditch fills up with drainage waters. This imprisoning 
of the drainage waters brings about what one witness aptly called 
i question of reservoir capacity for the drainage area Ijetween the 
tides and the time of the outlet. When the tide runs out, the 
gates open and the ditches discharge their waters. The gates will 
open for two or thn-e hours when there is a full run out of the tide, 
and for 30 to 40 minutes at the half tides.

This gate was built Ixdore the commissioners were organize!, 
by the municipal council as the outlet for road No. 3, and it is now 
the outlet for the ditches coming down No. 3 road as well as the 
ditch along road No. 20.

B. C.
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Through the area retained running north and south are several 
parallel roads, viz.: roads Nos. 1, 2, 3, 4 and 5, about one mil- 
apart. A railway embankment runs at the south Iwtwecn road> 
1 and 2—then turning at right angles, it is carried easterly t<> a 
point halfway between roads 3 and 4 and from there it runs north 
to the Fraser River, crossing road No. 20 at right angles at a point 
called Gambie Station.

The plaintiffs own lots 33 and 4 which lie just to the west of 
the railway embankment,and to the south of road No.20, and their 
complaint is that the plaintiffs have brought into a ditch which 
runs along road No. 2 so much water that the reservoir capacity of 
the ditch immediately to the north of them is overburdened 
the gateway at point (). cannot carry it off and that their lamb 
have been injuriously affected. For convenience, I shall call thi> 
western part of the ditch on road No. 20, west 20.

The water which they complain of is an alkaline water that 
comes from a bog lying to the east of the railway embankment and 
which were it not for the embankment would probably flow on 
to their lands.

Prior to the defendants undertaking their scheme, the plain
tiffs were protected from this alkaline water by tint railway em
bankment which was built about 22 years ago. On the eastern 
foot of this embankment, there was a small ditch which ditch carried 
the water flowing into it down to road 20 and there it passed un
der the embankment through a small culvert into the ditch which 
emptied itself at (>. into the Fraser River.

The ditch west 20 was, prior to the defendants undertaking 
their scheme, a ditch some 14 ft. wide by 6 ft. deep, and had been 
built on the north side of road 20 by the railway company and tIn 
municipal council and was of sufficient reservoir capacity for tli* 
(trains and ditches then emptying into it.

That was the condition of affairs when Hemphill came there 
some 8 years ago. The trouble began in 1909—when the defen
dants constructed or enlarged a north and south ditch down mad 
No. 4 and an east and west ditch along the eastern portion of mad 
No. 20, between the embankment and road No. 4, so as to earn tin- 
water of this new No. 4 ditch into ditch west 20. It was later 
aggravated by the construction of another ditch down road No. •>. 
and carrying its water by means of a ditch o|>encd by another
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authority on that portion of the road No. 20 lying to tin- «-ast of 
road No. 4.

The No. 5 ditch and the enlarged ditch No. 20, In-tween roads 4 
and 5, which portion may lx- called east, were made by the muni
cipal council and not by the defendants, just alxmt the time tin- 
defendants had completed their scheme, which hud its eastern 
extremity at tin- junction of roads 4 and 20.

B. C.

C. A. 
Hemphh.i. 

McKinney

To meet this increased flow of water, the defendants did not 
deepen or widen west 20, nor did they alter tin- outlet at (>., but 
they employed a ( 'hinuman to build a ditch 12-5 deep from road 20 
in a northerly direction down towards the Fraser River, but as this 
passed through the Willows Ridge and the Chinaman did not dig 
to grade there was for a considerable (s-riod no outlet for those 
waters. The gate or intake of this Chinaman's ditch from ditch 
No. 20 was also defective in that it was IS in. above the level of 
tin- bottom of ditch No. 20.

These two defects were remedied later, probably in 1011, and 
in 1014 a new large relief ditch IS ft. wide ami 7 ft. d«-ep was built 
alongside road No. 4. This was built at the joint expense of the 
defendants and the municipal council and emptied into the Fraser 
River at the outlet, a mile and one-lmlf above ().

The combined flow of ditches Nos. 4 and 5, passing through 
the gate at Camhie Station, swelled the waters in ditch west . 0 
to such an extent that tin- plaintiffs lands were inundated.

It is chargisl against the defendants that they wen- gu’lty 
of negligence in (1) bringing all this water from their ditch on 
road No. 4 into west 20; (2) in permitting the municipal authorities 
to empty in west 20 tin- water from No. 5 ditch; (3) in not enlarg
ing the gate at (). so as to accommodate the incmised supply and 
(4) in not constructing a relief ditch of sufficient capacity from 
road 20, in a northerly direction, so that the water from Nos. 4 and 
û could flow northerly into the Fraser River. This relief ditch, 
when built in 1014, proved sufficient.

The Judge found that tin- railway embankment acted as a 
complete protection to the plaintiffs' lands against the alkaline 
waters of the bog. He found that damage had been done to the 
plaintiff's lands by the alkaline waters of the bog and not by tin- 
river water as suggested by tin- defendants. That the alkaline 
water had comedown by ditch No. 4,and also by ditch No. 5; that
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the commissioners had adopted the already constructed outlet at 
(). for the combined waters without looking at it to determin- 
whether it required repairs or alterations for the increased scr 
vice; that they were negligent in not properly constructing tin 
Chinaman’s ditch in 1910, and in not constructing earlier a suffi
ciently large relief ditch when the council turned into ditch east 
20 the waters from road No. 5.

I agree with him in these findings of fact, and in the conclusion 
that there was negligence on the part of the commissioners in not 
calling in the services of skilled iiersons to advise them of their 
rights (if any), to resist the action of the council in bringing in 
this foreign water, and if they were unable to do that successful!) 
to secure competent engines to advise as to and superintend tin- 
construction necessary to relieve the pressure on the reservoir 
capacity of west 20 instead of relying on their own ideas.

What gives a nasty look to this piece of negligence is that 
Alexander, to whom the other commissioners committed the man 
agement of the drainage of this bog water, was himself a sufferer 
from its ill effects in respect of a piece of property owned by him 
to the east of the embankment which protected the plaintiff- 
land. I would support the Judge’s decision that the commi- 
sioners are liable for such negligence in an action.

Geddia v. Bann Reservoir, 3 App. Cas. 430, at 455:—
An action (wall) lie for doing that which the legislature has authorised 

if it be done negligently. Per Lord Blackburn.
Sanitary Commissioners of Gibraltar v. Orfila, 15 App. (V 

400:—
It is an implied condition of statutory powers that when exercised u 

all they shall lx? executed with due care. Per Lord Watson, at p. 411.
And in the same case Lord Blackburn says, p. 412:—
In the absence of something to show a contrary intention the legislatin' 

intends that the body, the creature of the statute, shall have the same dutii - 
and that its funds shall be rendered subject to the same liabilities as tin 
general law would impost* on a private person doing the same thing.

Raleigh v. Williams, (1893] A.C. 540, did not say anything 
counter to this. That case was decided so far as the Bell Drain 
is concerned on the ground that although there was negligence in 
the execution of the scheme, yet as the commissioners had in good 
faith accepted the engineer’s scheme and by by-law made the 
execution of it lawful, the persons prejudiced are limited to tin- 
statutory remedy. That was a wholly different scheme of legisla
tion from that under our consideration.
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The liability of a body created by statute must be determined 
upon the true interpretation of the statute under which it is creat
ed. We must, therefore, examine the Act at the time the damage 
was done—that is, in 1909. That Act then in force would lx- ch. 
<14 of the Revised Statutes of 1897.

The commissioners when appointed or selected were to lie 
limited by the determination of the majority of land owners but 
the commissioners were “to have full power in all matters of de
tail.” In the event of it being promised to extend the payment 
for the works over a terra of years, a plan was to In* prepared, 
shewing the proposed scheme, and the lands proposed to Is- bene
fited. An estimate of the cost was to be made and an assessment 
roll prepared and a scheme devised, shewing how the cost of tin* 
works was to be met. In the case of works of small extent, where 
it was proposed to meet the cost by assessments levied as the work 
progressed, no plan or estimate was necessary. Provision was 
made for altering the plans. Then it was to In* the duty of the 
commissioners to cause the works shewn upon the plan or in the 
determination deed to l>e executed, and to see that the same were 
“duly operated ami maintained in a projier state of repair.” Those 
duties to operate and repair are specific statutory duties and would 
be enforceable by mandamus or indictment, irrespective of conse
quences. The common law liability (if any), would arise only 
in the event of damage being sustained.

Powers of expropriation were given ami the compulsation pay
able in respect thereof, which was to be regarded as pirtionof the 
cost of the works, was to be settled by arbitration.

No provision was math* for compensation in respect of land 
injuriously affected though not actually taken, nor did the Act re
quire preparation of the plan by an engineer (as in t lie Raleigh case, 
ultra), nor was there any provision made(1) as to the utilization 

of highways, the possession of which is, by the Municipal Act, 
vested in the municipalities; or (2) as to the use of any municipal 
ditches either exclusively or jointly with the municipal authorities. 
« hi the whole, I read the Act as simply incorporating these persons 

that they could conveniently exercise a scheme to be mutually 
determined upon and to that end borrow money by assessments 
to be levied. It was a substitute on a large scale for individual 
enterprise. In general, although tin* statute defines the relation of

m
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__ the defendants to the subject matter, it is the general or commet 
(' A. law which defines the legal results of that relation. It did not 

Hemphill exempt them from the general law for liability to keep their water 
McKinney their ditches or reservoirs on the principles laid down it

Hylands v. Fletcher, L.R. 3, H.L. 330: see on this point Shi pi < 
v. Fifty Associates, 106 Mass. 400.

In Harrison v. Southwark, [1801] 2 Ch. 400; 60 L.J. C-h. 630 
Vaughan Williams, J., laid down that where a statute author^* 
the execution of a work it authorises all things reasonably nee - 
sary for the execution of the work, and to what extent the defer, 
(hints might go under this Act is a difficult question. Certain! 
it would justify them in building a relief ditch to the north an 
taking all precautions possible to keep down risk of flooding.

In regard to the right of the defendants to make use of the road- 
and ditches, the property of the municipality, there is a difficulty ii 
finding out how this was obtained. I suppose» there was a licenx 
to do so—no by-law was proved—the council therefore would bv in 
a position to terminate the licence at any time, but in view of tin 
injury that would be done by an untimely revocation, it may In- 
argued that the making of these ditches and the construction of 
reservoir, without taking steps to have the licence first obtained 
was negligence on the part of the defendants. 1 think it was negli 
genee.

Ex. 6, p. 260, which was signed in or about August. 1906, au
thorised the defendants to:—
establish drainage for the lands within the above defined districts by widenr . 
and dcc|N>ning the present existing ditcla* running north and south within il, 
same; to put in large boxes sufficient to discharge the water carried by the - 
ditches from the said lam Is and to do everything that may Is* neoessan 
thoroughly drain the said lands.
The north and south ditches at that time were two small ditch' - 
one on each side of the embankment ; two small ditches (chok' d 
up) on each side of No. 4. These were carried across road 20 dit'1 
in boxes down to the Fraser River—the predecessor of the Chin* 
ditch. I presume there would be ditches at both sides of road N" 
3, which terminates at point O. The road No. 20 was an east and 
west road, and it is questionable whether the omnibus dau-' 
would include it. In my opinion, it would not.

That ditch No. west 20 (I may be repeating myself), was then 
a 14 ft. ditch west of the embankment, but east of the embankment 
was a small 2Lg ft.-deep ditch at the side of the road.
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That was the original plan, and it hears out the plaintiffs’ 
contention that the system was to be a north and south system of C. A. 
drainage. Then there seems to have l>een a change made. In Hemphill

what wav and to what extent it is not clear—no document shewing *
, . , , , . McKinney.

any alteration of the general scope, extent and limits of the works ----
was put in. A memorandum of work to lie done was drawn mn8 
up and registered. This memorandum, as I understand it, shewed 
no details, hut authorised a north and south ditch on No. 4 and 
necessarily the carrying of that water westerly along road No. 20.
The water that came down 5, and was also carried westerly was 
not included in the memo, filed.

The failure of the defendants to prevent this accumulation of 
waters being turned in west 20 was a failure on their part to “duly 
operate” the ditches built by them. I think that, under their duty 
to keep in a proper state of repair, they were required to close the 
ditch on No. 20 at their easterly terminus when they found that 
the municipal board had turned their foreign waters into them.
If they were unable to prevent the council turning the waters 
of No. 5 into No. east 20, and the evidence is not satisfactory that 
they made any effort to do so, they should have appealed to parlia
ment for relief to enable them to “duly operate” their scheme.
A licensee is entitled to a reasonable time for the* removal of goods 
placed by him on license on another’s property: Cornish v. Stubbs,
L.R. 5 C.P. 334; 39 LJ.C.P. ‘202; Mellor v. Walking, L.R. 9 Q.B.
400, and the commissioners, I think, would have been entitled 
lo time had they applied for it; and compare acquiescence* in the 
case of a nuisance*—Davies v. Marshall, 10 C.B.N.S. 697. The 
municipal council would not be estop|x*d by their laches: Islington 
Vestry v. Hornsey Urban Council, [1900] 1 Ch. 695, 705 and 706, 
hut time* I have, no elouht, woulel have been given by the Courts 
lo enable the commissioners to make othe*r arrangements, as was 
de me* in that cast*.

liigelow v. Dowers, 20 Ü.L.R. 558, is a case* that may have, a 
hearing e>n the plaintiff's rights to recover elamage*s from their co
operating neighbours if it shoulel be* lie-lei that the* beiarel is not an 
ineeirporated liody.

When the commissioners began to convert the* small road elit- 
e he*> along roael 20 into drainage* ditches anel to enlarge* the culvert 
uneler the embankment the plaintiffs protested again anel again,
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l»ut to no purpose. Hemphill’s protest at a meeting was ruled out 
of order because he could find no seconder. I venture to think 
that was not the proper way to deal with the matter. He was 
before a board who had a certain duty to perform with reference 
to him and the matter should have been considered. Speaking 
generally, the defendants, having regard to their discretionary 
powers, did not give the plaintiffs the consideration they should 
have given. I think they were over-impressed with the powers of 
the council, or perhaps to speak more strictly that, in their desire 
not to lose the assistance the members of the council were willing 
to give to their scheme, they overlooked the plaintiff's rights.

I would dismiss the appeal.
Galliher, J.A.:—This is an action for damages caused by tin- 

overflow of water from ditches constructed by the defendants a> 
commissioners acting under the provisions of the Drainage. 
Dyking and Irrigation Act, ch. 09, R.S.B.C. 1911. The trial Judg< 
found in favour of the plaintiffs and ordered a reference to ascer
tain the amount of damages. From this the defendants appeal.

The principal contentions of appellants are: (1) That an action 
at law is not maintainable but the right of recovery (if any), is 
by arbitration; (2) If at law no damage has been proved ; (3) That 
there was no negligence in the carrying out of the scheme by tin- 
commissioners and therefore no liability; (4) If damage has been 
proved the same was not caused by the construction of the works 
of the defendant but by the connecting up with the defendants' 
works (which were constructed along a public highway), of works 
done by the municipality in whom the highway was vested, t In- 
connect ing up of which caused the damage (if any), by bringing in 
large bodies of water which otherwise would not have entered tin- 
defendants’ works which the defendants could not prevent and 
which they are in no way responsible for.

Dealing with the first ground of appeal, ch. 69 of R.S.B.C. 
1911, is repealed by ch. 18 of 1913, saving and preserving any rights 
and privileges acquired thereunder, and Mr. Martin, counsel for 
the appellants, argues that, although the damage sued for occur
red prior to 1913, the writ was issued since that date and the right 
to recover must be under the procedure laid down in the latter 
Act and cites sec. 58 of the Act as governing the procedure.

Whether sec. 58 is applicable only where expropriation proceed-
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ings have been taken under see. 55. 1 do not think it necessary to 
determine as in my opinion there was not in tin1 Act of lt> II any 
statutory remedy for compensation by arbitration or otherwise 
applicable to the case at bar, the plaintiff's remedy (if any), being 
by action at law, and this right was preserved to him by the saving 
clause in sec. 70 of the Act of 1913. It is, therefore, more than a 
mere matter of procedure.

Mr. Martin, however, contends that the Act of 1911 provides 
for arbitration and relies on secs. 19, 21 and 22.

Sec. 19 clearly has reference only to expropriation proceedings 
and the payment of compensation for lands taken.

See. 21 must be read with see. 11, and sec. 22 we need not con
sider.

It has given me considerable difficulty to decide just what see. 
11 means.

After the best consideration I can give to this section, it appears 
to me that where commissioners have l>een appointed under sec. 
3 or selected under see. 4 and where, under sec. 8, the proprietors 
have determined the general extent, scope and limits of their 
works, then any one whose lands may not be within such 
limits may, under sec. 11, apply to the commissioners to have his 
lands drained or dyked, and that under sec. 21 anyone other than 
such applicant whose lands may be injured by the adoption and 
carrying out by the commissioners of the request of the applicant 
shall have his compensation assessed and valued as therein 
directed. In other words, secs. 11 and 21 seem to me to have 
reference to something apart from the general scheme.

The appellants relied very strongly on Raleigh Corporation 
v. Williams, [1893| A.(\ 540, but I think the decision there insofar 
as it affects this case must be taken to have rested on sec. 591 of 
the Ontario Act 1887, ch. 184. We have no such section in our 
Act.

On the second ground, I think there was ample evidence of 
• lamage.

The 3rd and 4th grounds may be considered together.
The ditches constructed by the commissioners were along the 

highways within the municipality, the earth thrown up from tin- 
ditches forming the roadway for traffic, the ditches being on either 
side of the roadway.
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At the time the commissioners were; constructing these ditcher 
along road 4 to carry the water down road 20 to the outlet, th« 
municipality were constructing ditches from road 5 west of road 
4, and carrying them along road 20, draining an area which other 
wise would not have discharger! its waters into the main «train 
along road 20 which conveyed the waters from the area along road 
4 to the outlet, and it appears that this municipal ditch was com
pleted and joined up at aliout the same time as the ditches con 
structed by tint commissioners.

It is not quite clear from the evidence, whether the receiving 
ditch along road 20, which was constructed from road 4 to the B.( 
Electric track on road 20and the ditch with which it was connected 
from the B.C. Electric track to the outlet, would have been suffi
cient to carry off the water without injury to the plaintiffs, but 
certainly with the added water from the municipal ditches it was 
not, and the respondents contend that the appellants are liable 
because they could and ought to have prevented the municipalin 
discharging the water through their ditches and connecting up 
with the ditches constructed by the commissioners.

The appellants, on the other hand, say they were at most lieen 
s«*es upon the municipal roads, and had no power to prevent tin 
municipality so joining up and discharging water into their ditch* - 
and that the same was done by the municipality without theii 
consent and without any application for leave so to do.

Among the powers and duties of the commissioners enumerate I 
in sec. 18 of eh. (iff, is that of seeing that the works are duly opérât 
ed and maintained in a proper state of repair. There is here no 
question of state of repair so that I take it we are only concerned 
with tin* words ‘‘duly operated.” I do not think it can l>e said 
upon the evidence that the gate at the outlet was insufficient for 
the purpose for which it was used. The outlet is below high till' 
level and consequently when the tide is in the gate is closed and 
no water can flow out except between tides and the difficulty seems 
to be that, owing to the volume of water poured into the ditch 
along road 20 from road 4 to the outlet by the ditches of the muni
cipality and those built by the commissioners, it would have requir 
ed a very large ditch practically in the nature of a reservoir i i 
contain the waters without overflow which came in while the gab- 
was closed bv the tide.
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If the language used by Lord Maenaghten in the Haleigh ease, 
svpra, is to be taken in its broad sense and not qualified by reason 
of the section of the Ontario statute before referred to, then I 
*ake it the plaintiffs cannot succeed in this action, unless the duty 
east upon the commissioners by the Act is one within the purview 
of this case.

B. C.
C A.

H km emu.

At p. 6 of 63 L.J.P.C., Lord Maenaghten says:
It was argued on behalf of the re8|xm<lents that if a drainage work con

st meted under a by-law duly passed turns out in the result not to answer its 
purpose by reason of some other defect, which a competent engineer ought 
to have foreseen and guarded against ; or if the result of a drainage work is to 
damage a person's land by throwing water ii|hiii it which would not otherwise 
have come there—that is actionable negligence on the part of the munici
pality. This argument, in their Lor s' opinion is wholly untenable.
If. however, acting in good faith, they aecept the engineer's plan and carry 
it out, iarsons whose projierty may he injuriously affected by the construction 
of the drainage work must seek their remedy in the manner prescribed by the

In view of the later judgment of Lord Maenaghten in tint 
case of Hawthorn Corporation v. Kannuluik, 75 L.J.P.f. 7. 1 think 
the words above quoted must be taken to have been used having 
reference to the statutory enactments applicable; if indeed the 
last paragraph quoted does not itself suggest that.

There remains the question V negligence. Having
abandoned the original scheme of carrying the water from these 
several ditches along road 4 north to the river (a scheme which 
has since been adopted and has proved sufficient), and having 
adopted an alternative scheme which caused the damage without 
I think proper sanction in that behalf, in my view they were negli
gent in that they, knowing the large quantity of water that would 
be brought down by their own works with the greatly added sup
ply from the works being carried on by the municipality, and 
which were to be joined up with their works, did not greatly in
crease the size of the ditch along road 20 from road 4, or at all 
events from the railway crossing to the outlet.

I would dismiss the appeal.

Martin and M< Phillips, J.J.A., dissented. j.a.
UiKwnting)

A ppraI dismissed.
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BROWNING v. MASSON, Ltd.
Supreme Court of Canada, Sir Charte» Fitzpatrick. mut buries. Idingt.< 

buff. Anglin and Brodeur, December 29, 1915.
I. Contrv’ts (| IV B 2—330)—Impossibility of performance—Incon

8IMTENCY OF CONDITIONS— DISCHARGE.
An agreement to purchase all the structural steel work needed und- 

a municipal contract, if “consistent with the conditions" of the latt- 
contract, is rendered impossible of performance and ino|x»rative upoi 
the municipality awarding such contract on condition that the steel an 
iron works should be purchased from another party.

[Browning v. The Masson Co., 21 Que K.B. 389, reversed.]

Appeal from the judgment of the Court of King’s Bench 
appeal side, 24 Que. K.B 381), whereby the judgment of Dorion.
J. » in the Superior Court, District bee, in favour of the plain
tiffs, was varied by reducing the amount of the judgment with cost- 
lie versed.

L. A. Taschereau, K.C., for appellants and cross-respondent - 
St. Laurent, K.C., for respondents and cross-appellants.
Sir Charles Fitzpatrick, C.J.: -The appellants are general 

contractors and, as such, made, in competition with others, a 
tender for the reconstruction of the Dufferin Terrace in the City 
of Quebec. After consideration, the road committee decided 
to recommend the appellants’ tender for acceptance by the council 
as the most advantageous, but on the condition that they—tin 
appellants—would purchase the steel and iron required for tin 
execution of their contract from the Eastern Canada Steel Co 
a local concern engaged in the manufacture and erection of steel 
and iron structures. The respondent company also carried on 
the same business at Quebec. The council, adopting the recom
mendation of the road committee, awarded the contract to the 
appellants.

A letter purporting to set forth an agreement theretofore made 
between the appellants and the respondents was written about 
the time the tender was being considered by the council; but thi- 
letter, although drafted by the respondents on August 21, was nut 
signed until August 24 by the “ < That letter is in
these words:—
Object : New Dufferin Terrace. Quebec, August 21. 1914.
Messrs. Sharpe Construction Company,

109 Fleurie Street, Quebec.
Gentlemen,—This will confirm our verbal agreement to the effect that 

you hereby bind yourself to sign a contract with us for furnishing and erect in
complete the structural steel work for the New Dufferin Terrace for the sun. 
of 111,400 (eleven thousand four hundred dollars), as soon as your contra- 
with the City of Quebec for the work is executed, it being understood thaï

63

A86D
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thin price covers a structure comprising columns, beams, ties with fittings 
complete, capable of sup|>orting wooden joists and wooden floor consistent 
with the requirements of the s|M?cification for steel superstructures of bridges 
and viaducts of the Department of Railways and Canals of Canada, and 
it being further understood that this structure be subject to the approval of 
the City of Quebec.

This also confirms our verbal agreement that in case the City of Quebec 
<loos not approve of a structure as above mentioned, that immediately fol
lowing the signing of your contract with the City of Quebec, you hereby bind 
yourself to sign a contract with us for the furnishing ami erecting of the 
structural steel work completely erected in place for the New DufTcrin Ter
race, for the sum of $13,000 (thirteen thousand dollars). Said structure to 
comprise columns, l>cams, ties and fittings and to 1m- capable of supporting 
a uniformly distributed live load of 140 lbs. per sq. ft., floor construction to 
be of wooden joists and planking.

It is further understood and agreed that either of the contracts mentioned 
above will be conxirtenl with the conditions in your contract with the City 
of Quebec. •
Accepted: Yours very truly,

Sharpe Construction Co., Masson, Limited.
A. Laurent. E. D. lxcllog.
W. Kharis*. Eng. in charge.

It will not be necessary to consider the legal effect of the vague 
and ambiguous language used in the first two paragraphs. This 
appeal turns upon the meaning attributable to the last paragraph 
and more particularly to the governing word “consistent.” To 
properly appreciate the effect of the language used, it is important 
to consider the circumstances under which the letter was written. 
It is apparent upon the evidence that the paragraph now directly 
in (piestion was added to the letter at the instance of the appellants 
and for their protection and, in view of the then existing situation, 
it was a very elementary precaution to take because, at the date 
the letter was signed, not only did both parties know that the 
appellants’ tender was accepted subject to the condition that the 
steel required should be purchased from the Eastern Canada Steel 
Co., but a contract containing that condition was actually pre
pared by the city notary and ready for appellants’ signature. 
One should not lightly assume that in those circumstances the 
appellants would give an absolute undertaking to sublet the same 
work to the respondent company.

Let us now analyze the language used, because, of course, 
all contracts must be construed according to the primary and natural meaning 
of the language in which the contracting parties have chosen to express the 
terms of their mutual agreement.
Evidently the appellants must not be presumed to have intended 
to bind themselves to do more than to give the contract to the

CAN
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CAN. respondents if they could do so consistently with the terms of theii
6.C. own contract with the city. It is not to In* assumed that theii
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intention was to obligate themselves without consideration to gi\. 
a contract which it was^impossible for them to carry out. Tin 
respondents, who drafted the letter and are, therefore, responsihlv

Sir Charles 
Kitepelrivk.C.J. for the choice of words, say:—

It i« further understood and agreed that either of the contractu mention, 
above will be eons intent with the conditions in your contract with the City oj 
Quebec.
Bearing in mind that the dictionary meaning of the word "con 
sistent” is “compatible with,” “not contradictory of,” the sen 
fence must lie read to mean that the ap|>ellants obligate them 
selves to enter into a contract with the respondents only if such 
contract would be compatible with and not contradictory of tin 
conditions in their own contract with the city. And could un> 
thing be more incompatible with or more contradictory of thn' 
condition of the contract with the city by which they 1 annul then 
selves to give the preference to the Eastern ( anada Steel Co., than 
an undertaking to give the respondent company the steel work l"i 
the terrace? And that it was not intended when the letter wa* 
written to enter into a binding agreement such as is now relied 
upon is made absolutely clear by the evidence of Masson, one <>i 
the chief officials of the respondent company. Speaking of the 
letter, he says:—

(j. Now, after the opening of the tenders, did you meet the représentai i\ • 
of the Sharin' Construction Co., at the time of the signing of the doeumei 
produced as ex. p. 3?

A. We went to meet with them at the instance of Mr. Laurent and v 
liave discussed that very question and about having it accepted in writing

tj. Then what was the motive, the reason why your first price was red uc< ! 
to thirteen thousand dollars ($13,000)?

A. Because there were precisely at that time parleys which might hn\ 
embarrassed and we said : “If they were willing to sign that pa|»er. we would 
agree to mluee the thing to that price so as to get the contract." for which v 
would have the contract and they would promise us that in as far as it migh' 
be in their power, the contract will go to no other.

In those words, “as far as it might be in their power, we ha' 
the key to the meaning which the word “consistent" had in tin 
minds of both the parties.

The allegations of respondents' declaration also supjiort that 
construction of the sentence. The claim for damages is largel\ 
if not entirely, based not upon a breach of the written undertaking, 
but upon the allegation that, notwithstanding that undertakinu
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the appellants allowed the city to insert in their contract a con
dition which made it impossible for them—the appellants—to 
carry out their agreement with the respondents and on the evi
dence it is clear that the appellants were not privy in any way to 
the action of the city council, but, on the contrary, did all they 
could to get the consent of the city officials to give the work to the
respondents.

The judgment in apjieal proceeds on the assumption that the 
appellants distinctly connived at the insertion in their contract 
with the city of the condition giving the preference to the Eastern 
Vanada Construction Co. Pelletier, who gave the majority 
judgment below, says:—

Mr. Sharjie signed this contract and accepted those conditions which 
earned him to break his contract with the respondent, without even shaking 
to the latter about it; his tender for tht* works to lx* made to the terrace was 
by $17,000 lower than the others and the city council would not have imposed 
that considerable difference u|xm the ratepayers if Sharpe had wanted to 
resist a little; he had only to offer a semblance of resistance and in a few 
days the affair would have been settled by the abandonment of the condition 
int|M)Hcd by the city. •

Upon the evidence I would reach a contrary conclusion. 
Laurent says:—

Q. In so far as you were pers concerned, as a member of the Sharpe 
Construction Co., «lid you haw any objection to the contract for steel Ixnng 
given to the Masson Co.? A. No. sir, on the contrary, I was very anxious, 
I would have been very anxious to give them the contract. (J. Why did you 
not give it to them? A. Because of that clause which was obliging us to 
give the contract to the Eastern Construction Co., it is what caused me 
tj. To the Eastern Canada Steel Co.? A. Yes, sir, that is what the notary 
gave me to understand when we signed the contract. Q. You examined the 
thing with the notary? A. Yes, sir. (J. And the notary |x>inted out that? 
X. I would have liked to exact that he strike off that condition to allow 

us to give the contract to whomsoever we liked: and the notary pointed out 
that it was im|>OMxihle; that the contract had to Ik- signed as written and that 
we hud to i with the requirements. Q. What was the reason of that
obligation? A. Because of an order of the council which was inserting a 
clause passed by the city, i.r., by the road committee. Q. Approved by the 
council? A. Approved by the council.

To the* same effect Sharpe and Drouin testify.
To repeat what I have already said, if the document relied 

upon is construed as it should be according to the primary and 
natural meaning of the language in which the contracting parties 
chose to express the terms of their mutual agreement, then the 
undertaking of the appellants was to give the steel work to the 
respondents if to do so would he compatible with the terms of
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___ ’ their contract with the city. The language used, I submit respect
s ( fully, is not susceptible of being construed to mean that the ap- 

Bkuw.mnu pellants assumed to give respondents a contract which would ii
its terms conform to their contract with the city, as assumed b\ 
the trial Judge, but to give them a contract, if they could do ><- 
consistently with the conditions of their contract with the city 
and that is the only contract which in the circumstances business 
men could reasonably be expected to have made.

I have gone carefully through all the evidence and can find 
nothing to justify in any way the suggestion of wrong-doing on 
the part of any member of the city council. They were all ex 
mined as witnesses and, judged by the ordinary standard of muni
cipal ethics, there is no ground of complaint. In any event, our 
sole duty is to interpret the agreement which the parties made 
and we have no mandate or authority to sit in judgment on tic 
conduct of the members of the Quelrec city council.

The appeal should lie allowed with costs and the cross-appeal 
dismissed .with costs.

Idington, J 
l dissenting ' 

Duff. J.

Davies and Idington, JJ., dissented.
Duff, J.:—In construing this document (see judgment of

Fitzpatrick, C.J.), there are two general considerations which 1 
think it is important to keep in mind.

First, it is an informal letter containing proposals not intended 
to be proposals which, on acceptance, shall constitute a contract 
for the sale of steel or for the erection of a steel structure, but pro
posals for entering into a presently binding agreement that, in a 

certain event, namely, the awarding of a certain contract by tin 
council of the city of Quelle to the appellants, the parties shall 
sign contracts for the erection of the steel structure of the Dufferin 
Terrace by the appellants and providing in a general way for tin 
nature of the contracts so to be entered into.

Secondly, that in construing such a document all the parts of 
it must be read together and each construed by the light of all tin 
others and that especially in case of such an informal document 
it is important to read the language of the document in the light 
of the existing circumstances so far as known to both parties and 
with reference to which they must be assumed to have been con
tracting.

Now, at the time the appellants signified their acceptance of 
the respondent's proposal and some hours before that, it was known
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to both parties that it was quite possible* that the munieipality CAN. 
would insist upon stipulating as one of the terms of their contract s. <\ 
that the steel should be purchased from the Eastern Canada Steel Bhowmxu 
Co. The parties, no doubt, hoped that they would succeed in ' 
inducing the council not to insist upon this condition, but the fact 
that they were threatened with it was known to them both; and l>uff,J 
it is in light of the fact that this contingency was present to their 
minds that the proposals < * in this letter must Ik* read.

And what meaning are we then to attribute to the last para
graph?

It is further understood and agreed that either of the contracts mentioned 
above will he consistent with the conditions in your contract with the City of 
(Quebec.
The “contracts mentioned above” are the contracts which the 
parties proposed to enter into after the contract with the muni
cipality should be signed. The parties bind themselves to enter 
into contracts of the general description set forth in the first two 
paragraphs of the letter, but subject to the proviso that these 
contracts must be consistent with the “conditions” of tin- muni
cipal contract, that is to say, must be capable of being carried out 
consistently with due performance of tin* obligations created by 
the municipal contract. There can be no doubt in my view that 
the language taken in its primary sense limits the obligation of 
both parties to entering into contracts which shall be “consistent" 
with the contract with the municipality; an obligation, therefore, 
which only becomes operative in the event of the contract with 
the municipality being of such a character as to permit the parties 
making and carrying out the contracts proposed. That being 
the effect of the language of this letter, I confess that, with great 
respect to others who take a contrary view, I have no difficulty in 
reaching the conclusion that the proper construction of the docu
ment is this very construction which is suggested by an examina
tion of the words themselves.

In truth the contention of the respondents seems to me, with 
great respect, really to involve a more or less palpable petitio prin- 
cipii (notwithstanding the disguises which skilful advocacy has 
designed for it). The argument really rests upon the assumption 
that the essence of the agreement was that the appellants under
took not to enter into a contract with the municipality which did 
not permit them to purchase the* steel from the respondents. The
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intention to enter into such an .undertaking is not declared in 
express terms by this document which provides that any Contract 
to lie entered into by the appellants with the respondents must l>< 
capable of execution consistently with the obligations of theii 
contract with the municipality. No such undertaking can b« 
implied from the document read as a whole in the light of the eir 
cumstanccs because it is impossible to say from anything befor< 
us that such a stipulation was necessary to give effect to the object - 
of the parties as disclosed by the document ; and still less van it hi 
said that reasonable and honest business men, if they had thought 
of the contingency which happened, would certainly have stipulated 
expressly as it is contended they did stipulate impliedly, becaust 
the fact is that they had in mind that very contingency and thi- 
very document which was prepared by the respondents and pro
posed by them as expressing the terms of their contract contain 
no such stipulation.

It is needless to say that a very different question might hax« 
been presented for decision if the respondents had proved that tin 
appellants had by their own conduct brought alxnit the insertion 
in the municipal contract of the stipulation requiring the steel mud- 
use of to be purchased from the Eastern Canada Steel Co.

Anglin, J.:—With Pelletier. J., I have found some difficulty 
in giving to the concluding clause in the plaintiffs’ letter of Aug 
ust 21, 1914, the construction for which the defendants contend 
The word “consistent” is certainh not the most apt to exprc" 
the idea which they maintain it was intended to embody. Rut 
read in the light of the circum ilives under which it was written 
it would seem probable that the clause in question, the partie- 
must have meant not men • provide for alterations in the con 
tract l>etween the plaintiffs and the defendants so as to make it 

conform in minor details to the terms of any contract which tin 
municipality should exact from the defendants, but also to provid- 
against liability of the defendants to the plaintiffs if the mum 
cipal council should insist uj>on making their contract subject t< 
any condition which would disable the defendants from enterimi 
into a sub-contract with the plaintiffs. The municipal council 
did insist on such a condition. There is nothing in the record 
which indicates anything in the nature of connivance or collusion 
on the part of the defendants. On the contrary, they appear t« 
have acted with scrupulous good faith towards the plaintiffs.
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I would, therefore, allow this appeal and dismiss the action 
with costs througliout, substantially for the reasons given by 8. ('. 
Cross, J., and concurred in by Lavergne, .1., in the Court of King’s Bbowniv. 

Bench. '
. . Masson

Brodevr. J.:—1 his is an action in damages for breach of ----
Bmlviir. J.contract.

The appellants had tendered fur the1 reconstruction of the Duf- 
ferin Terrace, at Quebec. The city of Quebec, which was having 
the works executed, was disposed to accept the tender of the ap
pellants, but on the condition that, when buying their steel they 
would give the preference to the Eastern Canada Steel Co.

The appellants, who, to prepare their tender, had procured 
figures from the respondent company, acquainted the latter with 
that condition; and in concert with it took steps to induce the 
municipal authorities to purely and simply accept their tender.

During those steps, the respondent and the appellants entered 
into an agreement by which the appellants were binding themselves 
to take their steel from the respondent if the city of Quebec con
tracted with them for the rebuilding of the terrace according to 
either of the suggested plans, adding moreover:—

It is further understood and agreed that cither of the contracts mentioned 
a iove will be consistent with the conditions in your contract with the City of 
( uebec.

The negotiations went on with the city of Quebec and the latter 
refused to strike off the stipulation in favour of the Eastern 
Canada Steel Co.

The appellants then suggested to the respondents to decrease 
his price so that they might be freed from that preference which 
had to be given to the Eastern Canada Steel; but the respondent 
refused and then they had to give* the sub-contract to that other 
company.

The whole question rests on the interpretation to be given to 
that convention l)etween the resjxmdent and the appellants.

The respondent claims that the appellants were bound as soon 
as they had the contract with the city of Quebec, to give to it the 
supplying of the steel.

The circumstances, it seems to me, < authorize such an 
interpretation of the contract. The parties, when they entered 
into their agreement, knew' the demands of the city of Quebec: 
and to say that the appellants formally bound themselves to give

4
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CAN. the contract to the respondent even if the city of Queliee did persist
8. C. in its preferential clause would seem absolutely extraordinary.

Hhownino The contract had been prepared by the respondent itself. In

Masson. the case of any doubt, it must be interpreted against the one who 
has stipulated and in favour of the one who has contracted tin

Hrtxli ur, J.
obligation (art. 1019 C.C.).

If the stipulation which we have textually quoted did not exist. 
there might perhaps be some doubt as to whether the defendants 
would have Inmnd themselves, in case they should get the contract 
from the city of Quebec, to give the sub-contract to the respondent. 
But that stipulation is to the effect that the obligations of the sub
contract will be “consistent” with the conditions of the main 
contract.

The word “consistent” in the present circumstances can lend 
itself to different interpretations. That contract was not pre
pared nor examined by legal minds; but it was so prepared and 
examined by business men and there is no doubt, to my mind, that 
the intention of the parties was that if they could succeed in getting 
rid of the condition inserted by the city of Quebec or if they could 
in any other way get rid of that stipulation, then the sub-contract 
would go to the defendant.

Even if we do examine the literal sense of the letter in question 
without examining the particular circumstances under which it 
was written, I think that the respondent could no more succeed.

In fact, the plaintiffs would have said: We are quite willing 
to give you the sub-contract for the steef, but on the very conditions 
imposed upon us by the city of Quebec.

Then, one of said conditions was to give the preference to a 
certain company for the purchase of the steel. Nothing easier 
then for the respondent than to accept that condition. He would 
simply have had to give the preference, when purchasing the steel, 
to the Eastern Canada Stead Co. So that if we carefully examine1 
the circumstances of the case, if we take into consideration tlie- 
intention of the parties, and if we even take the letter of the con
tract, the plaintiffs, respondents, have no right to sue the defen- 
dants-appellants for want of specific i>erformaneo.

In those circumstances, I am of opinion that the judgment n 
quo should be reversed with costs of this Court and of the Courts 
below and that the action of the plaintiff-respondent must be 
dismissed with costs. Appeal allowed.
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CANADIAN NORTHERN RAILWAY CO. v. CITY OF WINNIPEG.
Manitoba Court oj Apjical, limn II, C.J.M.. Richards, l\rduc, Cano ran 

and Haggart, .1,1.A. April 45, I9IU.

1. Taxes (§ I — 1)—What included in Lo«\\l improvement assessments.
Every contribution to a * pur|M»se iin|>ose<I by superi<ir author

ity is a “tax”: a local iiiiproveincnt assessment or a s|H‘cial survey 
«•barge is taxation within the ordinary meaning of the word.

|Halifax v. Sara Scotia. IS D.L.R. (»4!*. 119141 \.( 992; St. Sulnice
v. Montreal, Hi Can. 8.C.R. 399, referml to.)

2. Taxes (§ I F 2—80)—Exemption of railway property from general
taxation—Local assessments—Special survey « marges.

S«*«\ 10 of eh. 29. 1 E«lw. VII. (Man. 1901 l ratifying an agreement for 
the exemption of the pro|K‘rties, ineomes and franchises of a railroad com- 
pany from all assessments and taxation of every nature ami kind within 
the province by whomsoever made or ini|»oscd, as provided by see. 
IS of th«- Railway Taxation A«*t. 1900, eh. 57, is subject to the limita
tion of sec. 1 (22), of the amending Act, 1900, eh. ÔS (R.S.M. 1913, 
eh. 193, sec. IS), em|iowering municipal corporations to charge the real 
property of railroad companies for taxes for local improvements, the 
exemotion, however, extending to s|M-eial survey charges made in pur
suance of eh. 158, R.S.M. 1902.

3. Taxes (§ III Q—150)—Right to costs of redemption.
Costs incurred and which were paid under protest to a municipality 

in order to redeem property from a wrongful sale for taxes claimed to 
In- exempt may be recovereil bark.

[Alloway v. Morris, 18 Man. L.R. 303, followed.)

Appeal from the judgment of Macdonald, J., in favour of 
the plaintiff in an action by a railway company to recover taxes 
paid under protest on property claimed to be exempt. Varied. 

The judgment appealed from is as follows:
The plaintiff is now, and was at the time of the assessment 

and sale hereinafter referred to, the owner of lots 0 to 10 in block 
5, as shown on a plan of survey of part of lots 25 to 27 of the 
Parish of St. Boniface, registered in the Winnipeg Land Titles 
Office as plan No. 1000, and said lands were, on November 28, 
1010, sold by the defendant the City of Winnipeg for arrears of 
taxes.

On May 27, 1013, in order to prevent a certificate of title 
being issued to the purchaser at the said tax sale, the plaintiff 
paid, under protest, to the District Registrar the sum of $148.31. 
There is included in this amount the sum of $8.00, being the 
amount assessed against the property for a water-works tax, 
and the sum of $8.30 for a special survey tax.

The District Registrar had paid over to the defendant the 
City of Winnipeg the sums so paid by the plaintiff in redemption 
of the said property, less a certain portion of the costs of redemp
tion.
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The plaintiff claims to he entitled to a refund of the variou- 
sums so paid by it for the purpose of preventing certificates of 
title issuing for the properties, but the defendant the City of 
Winnipeg denies that the plaintiff is so entitled. The question- 
for the opinion of the Court are:—(a) Whether the said lot- 
6 to 10 in block 5, D.G.S. 25, 27, St. Boniface, plan 1606, an 
liable for any taxes and more especially whether the said and i- 
liable for water rates or special survey tax, or any other local 
improvement tax. (b) Whether the plaintiff is liable to tin 
defendant corporation for payment of taxes or assessments in 
respect of real property of the company fronting or abutting 
on any street or place for local improvements upon, in, under <>r 
upon any such street or place, according to the frontage of such 
real property so fronting or abutting on such street or plan 
(c) Whether the defendants, or either of them, are liable to repay 
to the plaintiff the costs of redemption included in the various 
sums puid by the plaintiff in order to redeem the said properth -

Chapter 57 of 63-04 Viet., sec. 5 (1600), provides that
In order to supplement the revenues of the Crown in the Province of Man 

toha, every railroad company at present owning or o|»erating. or which ma\ 
hereafter own or operate, any lino or lines of railroad within the said provinn 
shall pay to the Crown in this province a part or portion of the gross earnin. 
of such railroad companies in the Province of Manitoba, as follows:- I 
and for the years 1900. ItMIl ami 1902, two |>er cent, of the gross earning- i.f 
such companies.

Section 18 of said eh. 57 provides that,
Every railroad company coming within and paying taxes under the pr« 

visions of this Act or any Act or Acts amending this Act, and the pro|iert\ 
of every nature and kind of every such railroad company, except the land 
subsidy to which the company is or may he entitles! from the Dominion 
(iovernment, and any land held by it for sale, shall, during the continuance 
of this Act or any Act or Acts amending this Act, l>e free and exempt from all 
assessments ami taxation of every nature and kind within the Province of 
Manitoba by whomsoever made or im|x>se<i. except such as are made and 
imposed under the provisions of this Act, or any Actor Acts amending thi- 
Act, and no |*»rson or body corporate or politic having power to make a.s.-c--- 
ments or impose taxation of any kind shall, «luring the continuance «if thi- 
Act or any Act or Acts amending this Act, make any assessments or im|Mi>< 
any taxation «if any kirn! of or u|>on any such railroad c«>mpany or any pro
perty of such railmad company except the lain! subsidy to which such com
pany is or may be entitle»! from the Dominion Government, an«l any lain! 
h«dd by it for sale as aforesaid.

Section 1, sub-nee. 22, eh. 58, 63-64 Viet. (1900), amends 
the Railway Taxation Act by adding thereto the following section:
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Nothing herein contained shall take from any incorjiorated city any 
right or power which any iiicor|x>rated city may now have of assessing and 
levying on the real property of any railroad company fronting or abutting 
on any street or place taxes for local improvements done in, under or upon 
any such street or place according to the frontage of such real property 
so fronting or abutting on such street or place, or relieve any railway or tele
graph company owning or operating a telegraph line or lines in the province 
from the payment of the taxes im|>osed in that behalf under the provisions 
of The Corixirations Taxation Act.

Chapter 57 and eh. 58 of 63-64 Viet, were passed at the same 
session and came into force on the same date.

Section 10, eh. 29, 1 Edw. VII. (1901), provides :
Notwithstanding its present exemption from taxation the company 

covenants to pay to the Government in each year after the year 1005, and 
up to the maturity of the bonds hereby agreed to lx- guaranteed, a sum to l>e 
fixed from time to time by the Lieutenant-Governor-in-Council not exceed
ing 2% of the gross earnings of the company from its lines in Manitoba cov
ered by the mortgages securing bonds heretofore or hereafter guaranteed by 
the Government, and from the lines included in said lease and option and in 
consideration of the said payments the company and the lessors in said 
lease and option their properties, incomes and franchises shall be exempt 
from such taxation as is provided for by sec. IS of eh. 57 of the Statutes of 
Manitoba of 1000 during the currency of the said bonds hereby agreed to 
Imi guaranteed. Provided, however, that any lands now exempt shall con
tinue to be exempt from such taxation during the currency of said bonds.

Under par. 5 of the agreement the bonds mentioned are pay
able on June 30, 1930. The property, the subject of taxation 
herein, is in actual use. The above is the law which governs this 
case.

The taxes, the subject of dispute herein, were imposed subse
quent to the year 1900 and the enacting of 63-64 Victoria.

The contention of the defendant is that the plaintiffs art- 
entitled to exemption from general taxation but not to exemption 
from taxation for local improvements and that if such wen- 
intended the Act would have been explicit and have said so.

The contention of tin- plaintiffs, on the other hand, is that by 
virtue of sec. 18, eh. 57, of 03 and 04 Viet., as owners of the lands 
in actual use they are free and exempt from all assessments and 
taxations of every nature and kind within tin- Province of Mani
toba by whomsoever made or imposed except such as are made 
and imposed under the provisions of this Act.

The agreement between the Province of Manitoba, eh. 39, 
1 Edw. VII. (1901), and the plaintiffs provides that, for the con
sideration therein specified, the properties of the company shall 
lie exempt from such taxation as is provided for by sec. 18 of ch.
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57 of tlu* statutes of Manitoba of 1900 during the currency < 
the said bonds.

Section 18, eh. 57, 03 and 04 Viet, and sec. 1, sub-sec. 22. ch. 
58, 03 and 04 Viet, would appear in conflict. Both Acts wen 
passed at the saint* session, and the latter Act must be intended 
to apply to then existing assessments and charges.

To remove doubt as to the meaning and intention of sec. 10. 
ch. 39, 1 Edw. VII. (1901), it is declared that the exemption su 
granted was and is the exemption specified in sec. 18 of tin 
Railway Taxation Act as existing at the date of the passage uf 
such last mentioned Act, and is unaffected by any amending Act 
or Acts passed concurrently therewith and subsequently thereto 
See. 18, eh. 100, R.8.M. (1902).

In my opinion the meaning and intention of the agreement 
between the Province of Manitoba and the plaintiff and tin 
interpretation to be put on the legislation affecting it is that tin 
burden assumed by the plaintiff under the agreement was in 
lieu of all taxes, rates and assessments. The said agreement 
exempts the plaintiff from all assessments and taxation of every 
nature and kind within the Province of Manitoba, and tlii- 
applies to all charges for local or municipal purposes.

The costs in connection with the tax sale and subsequent I y 
incurred through the Land Titles Office in Connection with lie 
application for title were improperly and illegally incurred by 
the defendant, and the plaintiffs were not under any obligation 
to redeem from the tax sale, but would be justified in assuming 
that the defendants would desist and abandon their proceeding- 
and the plaintiffs, in protecting the property at the last moment 
are entitled to a refund of all the moneys paid by them to accom
plish that purpose.

The special survey charges seem to me to be in the same posi
tion. These charges are imposed at the request of the munici
pality and they are made a charge upon the land and in default 
of payment are treated in all respects as ordinary taxes due on 
said lands. The defendants have received the money thus ex
pended and paid by the plaintiff under protest.

The questions submitted must in my opinion be answered: 
(a) and (b) in the negative; (c) in the affirmative. Costs to the 
plaintiff.
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T. A. Hunt, K.C., and ,/. Preudhomme, for appellant, de
fendant.

0. //. Clark, K.C., for respondent, plaintiff.
Howell, C.J.M.:—The questions at issue and the statutes 

under which the plaintiff's rights arise are clearly set forth in the 
judgment of Macdonald, J., who heard this case.

Chapter 57 of G3 and 04 Viet, consists of 21 sections, and is 
followed by ch. 58, the first section of which is as follows :

1. The Railway Taxation Act. passed at the present session of the Legis
lative Assembly, is hereby amended by adding thereto the following sections:

and then follow as sub-sections to that section new secs. 22 and 23. 
the first of which is set forth in full in the judgment above referred 
to. These two chapters were enacted in the same session of the 
legislature and were assented to at the same time. The number
ing of the sections shows that the legislature intended them to 
be parts of one statute, and 1 think that secs. 22 and 23 of ch. 
58 should be read as if they formed part of the original ch. 57, 
sec. 18 of which is set forth in full in the above judgment.

In February, 1901, His Majesty, represented by the Executive 
Government of Manitoba, entered into a contract with the plain
tiffs and by 1 Edw. VII., ch. 39, this contract—which is set out 
in full in a schedule to the Act—was made valid and, in tin- 
language of the Act,
i' hereby confirmed and is and shall be valid, binding and operative, accord
ing to the tenor thereof and the parties thereto are and each of them is hereby 
authorized and required to carry out and abide by all the terms of the said 
indenture.

Clause 10 of the contract is set out verbatim in the judgment 
appealed from, and it grants the rights which the plaintiffs 
claim in this action.

By sec. 17 of the first mentioned Act all exemptions from taxa
tion theretofore granted to a railway company by the Legislature 
of Manitoba are preserved notwithstanding anything in that 
Act, and this clause has been continued in the revisions of these 
statutes by sec. 17 in ch. 100 of the R.S.M. (1902), and by sec. 
10 of ch. 193, R.S.M. (1913). It follows, therefore, that the 
exemptions from taxation granted by clause 10 of that contract, 
ratified by statute as above set forth, still exist in favour of the 
plantiffs.

There has been subsequent legislation on these questions of
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exemption from taxation, hut I do not think the question in 
dispute has been affected thereby.

By ch. 166, R.8.M. (1602), secs. 18 and 22 of the statute' 
first above referred to are made secs. 18 and 19 of that Act and 
by ch. 74 of 10 Edw. VII. it is declared that under cl. 16 of the 
contract the exemptions granted are those set forth in see. lx 
of ch. 166 above mentioned, and is unaffected by any amending 
Act or Acts passed concurrently with R.S.M. (1902) or subse
quently thereto. It is difficult to understand why this clause 
of the Act, was put in, but as there was no concurrent or subse
quent legislation, it need not be considered. It is apparent that 
the Act was not intended to grant exemptions not theretofore 
existing nor to create any new rights.

By the R.S.M. (1913), the above mentioned sees. 18 and 19 
are continued as secs. 17 and 18, and thus the two secs. 18 and 
22 of th<‘ Acts first mentioned, really one Act, have been con
tinued through two revisions as portions of one Act.

The chief question to he disposed of in this case is, what is 
the meaning to be given to the words “their properties, incomes 
and franchises shall be exempt from such taxation as is provided 
for by sec. 18 of ch. 57 of the statutes of Manitoba of 1900” in 
el. 16 of the contract?

The defendant the City of Winnipeg has, and then had, 
power to charge the real property which will lx* directly bene
fited by any proposed work or improvement which is of a local 
nature and to levy a rate on such property to pay the same, and 
this is commonly called local improvement assessments. Certain 
property of the plaintiff company in Winnipeg was so charged and 
the plaintiffs dispute the defendant’s right to levy this charge, 
claiming that it is taxation from which their property is exempt

In a similar case in Montreal the Court of Appeal for the 
Province of Quebec held that such local assessments would not 
come under the ordinary term of taxation, but on appeal to tie 
Supreme Court in that case, commonly called the Montreal cast 
(St. Sulpice v. City of Montreal), 16 Can. S.C.R. 399, the decision 
of the Court of Appeal was reversed and at 403, Strong, J., gives 
a wide definition to the word “tax” as follows:

Every eontribut ion to a public purpose im|>osed by su|)erior authority 
is a "tax” aiid nothing less.
In this case the Chief Justice of the Supreme Court dissented
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An effort was made to take this ease to the Privy Council, but 
failed without getting a decision of the Court of final resort on 
the question, see the notes at lb Can. S.C.lt. 407.

This point of law was finally settled in Halifax v. Nova Scotia, 
18 D.L.U. 049, |1914| A.C. 992, and the result is that the local 
improvement assessment or charge is taxation within the ordinary 
meaning of that word.

It now becomes necessary to look closely into cl. 10 of the 
contract and find if the legislature intended to grant the exemp
tion broadly given by sec. 18 of the first mentioned statute with
out the interpretation or limitation of explanation given to that 
section by sec. 22.

This legislation took place shortly after the decision of the 
Montreal case and perhaps sec. 22 was added because of the 
decision being brought to the attention of the legislature after 
sec. 18 had been passed. Considering, however, the fact that the 
two clauses have been continued in their original form through 
two consolidations, it would seem that the draftsman could best 
express the exemption by using in the chief clause the broad 
words “all assessments and taxation of every nature and kind” 
and then in a subsequent section declare that these inclusive words 
do not apply to local improvement assessments imposed by 
incorporated cities.

I do not think that a strict construction against the plaintiffs 
should be applied in this case because their claim is one of exemp
tion from taxation ; it is simply one of the terms of a bargain 
agreed ujxm and carried out by both parties. This is not an action 
between two contracting parties as in the Halifax case and the 
contract should not he construed favourably to the plaintiffs as 
it was in that case.

I have examined many cases involving the construction to 
be put on saving clauses, interpretation clauses and provisos 
in statutes but they, to my mind, give no assistance in this 
matter.

The object of the contract was to give exemption from taxa
tion and the only section which gives exemption is sec. 18. Sec. 
22 could only have been referred to in the agreement as an explana
tion of the kind of taxation intended by sec. 18. If the question 
was asked “what assessment or taxation was included in sec.
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18?” I would think that before an answer was given the whole 
(’. A. Act would be read and the answer would be all taxes and asses>- 

C'.N.H. ments except local improvement charges in cities.
^ ^ The matter might be looked at in another way. See. 22

WiNNim.. gave a statutory right to the City of Winnipeg to charge the cost 
HowéüTc.J.M °f local improvements upon the lands benefited, and can it be 

said that the contract and the statute ratifying it are to be read 
so as to deprive the defendants of that right?

The Railway Taxation Act was passed generally to apply to 
all railways within the legislative jurisdiction, and if the plain
tiff’s contention is correct, then they have a special exemption 
not granted to other railway companies.

I think that by giving the plaintiffs the exemption “from such 
taxation as is provided for by see. 18” the legislature intended 
to grant them the same exemptions that are ordinarily enjoyed 
by railway companies, and that to find what these exemptions 
are that section is to be read as a part of a statute and its meaning 
is to be arrived at by considering its surroundings. The plain
tiffs, therefore, are liable for the local improvements tax.

The special survey charges arise out of a special survey made 
of a portion of the city since the agreement, in which portion 
they have certain lands. This survey was made pursuant to eh. 
158, R.K.M. (1002), and I assume that statutes with the same 
powers existed when the contract was ratified by the legislature. 
This survey was a public work for the benefit of a portion of the 
city in order to settle the boundary lines of streets and lots and 
was for the general good of the portion so surveyed. This charge 
was imposed by a superior authority and was to be a contribu
tion to a public purpose and on the authorities above referred to 
it is a tax.

If the defendants set the Attorney-General in motion for 
this survey it might lx* a city tax, but it cannot in any way come 
within the subjects set forth in see. 22 so as to be a local improve
ment tax, and therefore it is a tax from which the plaintiffs art- 
exempt.

If it should be a tax to reimburse the Province of Manitoba 
it comes within the terms of exemption in sec. 18. It could not 
be held that the consolidation of statutes which were in force 
when the contract was ratified would, under general terms, re-
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vive a power to tax the plaintiffs, contrary to the very terms 
of the agreement made between The King and the railway com
pany.

The plaintiffs were put to costs in redeeming their various 
properties, and as the tax sale was clearly wrongful, they claim 
that they should recover these costs as damages. The defendants 
claim that they are not liable because of the wrongful acts of 
their statutory officers. It seems to me that the case comes directly 
within the principles laid down in Alloway v. Morris, 18 Man. L.R. 
363.

The defendants are entitled to their charges for the local 
improvement tax and are not entitled to the special survey tax 
which must be repaid to the plaintiffs, and the latter are entitled 
to their costs of redemption from the tax sale.

Questions A and B are answered as follows: “The plaintiff's 
lands are liable for taxes for local improvements, but they are 
not liable for special survey tax. To question (c) the answer is 
“Yes.”

There will be no order as to costs of this appeal.
Richards, J.A.:—I agree* with the Chief Justice that the com

pany are exempt from the special survey taxes. The wording of 
the exemption granted by sec. 18, both in the statute of 1900 
and in that of 1902, is very broad and seems to cover these levies, 
especially as the Special Survey Act was in existence before 1900, 
and so would probably lx* in contemplation as one of the exempted 
assessments.

As to the frontage tax, I have had difficulty in coming to a 
conclusion. Par. 16 of the agreement of 1901, confirmed by eh. 
39 of the statutes of that year, only gave the exemption pro
vided by sec. 18 of the Act of 1900. That was qualified by sec. 
22 enacted at the same time by a concurrent Act, as part of the 
Railway Taxation Act, and which expressly excepted frontage 
taxes from the operation of sec. 18.

So that if the Act, eh. 74 of 1910, had not been passed, 
there would, I think, be no difficulty in holding that the company 
were liable for the frontage taxes.

It is intituled An Act to amend the Railway Taxation Act 
and the only then existing Railway Taxation Act was ch. 166, 
R.S.M. (1902).
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Ch. 74 consista of two operative sections, the third affecting 
only th<‘ time of its coming into force. The amendment in the 
first section undoubtedly refers only to sec. 18 of the above cl, 
100, which it expressly names.

Then follows see. 2, which is the one in question here, h

2. For the removal of doubts rcs|H'rting the exemption from taxation 
granted under clause l(i of the agreement dated February 11, 1901, su 
out in schedule A. to eh. 39 of the statutes passed in the year. 1901, it i> 
declared that the exemption s<i granted was and is the exemption sjievified 
in see. IS of the mi id Railway Taxation Act as existing at the «late of the pas
sage of such last mentioned Act, ami is unaffected by any amemling Art 
or Acts passed concurrently therewith or subsequently thereto.

The question is: do the words, “sec. 18 of the said Railway 
Taxation Act as existing at the date of the passage of such last 
mentioned Act,” refer to sec. 18 in the Act of 1900, or to sec. 
18 in the Act of 1902?

If the former, then the right to levy frontage taxes on the com
pany has been taken away, as the exemption in sec. 18 of the 1900 
Act would be broad enough to include such taxes, if not modified 
by sec. 22; and, as sec. 22 was passed by an Act concurrent with 
that containing said sec. 18, it would cease to have any effect cm 
the latter because of the last clause in the above sec. 2.

If the1 reference is to the Act of 1902, said sec. 2 does not 
interfere with the right to levy frontage taxes, which is continued 
as sec. 19 in the 1902 Act, and there modifies the* effect of it- 
18 (as 22 did sec. 18 in the Act of 1900), by preventing the exemp
tion in 18 from extending to frontage taxes. And, ns sec. 19 
would not come within the last clause of 2, as being an “amending 
Act, or Acts passed concurrently therewith, or subsequently 
thereto” it is not affected thereby, but is left in force.

The wording of sec. 2 is ambiguous and gives several grounds 
for arguments in favour of each contention. They need not In 
here stated. Weighing them, however, against each other they 
leave the meaning of the section in doubt.

There is no apparent consideration given, or reason stated, 
for increasing the exemptions bargained for in 1901, and it seems 
to me that we ought not to hold that the legislature meant to 
give such increase voluntarily and at the expense of the city, 
unless the language of the section, relied on as giving it, is sus-
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ceptible of no other reasonable const ruction. 1 do not think 
that can 1m* said of sec. 2 of 1910.

It is argued that unless it refers to sec. 18 of the 1900 Act, 
sec. 2 is meaningless. I am not prepared to so hold. In 1909 
there was an Act, ch. 73, which added to the lands already ex
cepted from exemption by sec. 18 of the 1902 Act “lands and 
property held by the company not in actual use in the operation 
of the railway.” It may be that the legislature, by clause 2 of 
the 1910 Act, meant to prevent this exception added in 1909 
from applying in tin* case of the Canadian Northern K. Co. 
considering it as an infringement on the exemption given that 
company by the 1901 agreement.

With some hesitation I think the railway company were liable 
for the frontage1 taxes in question.

I concur in the judgment of the Chief Justice as to the disi>osal 
of the appeal.

Perdue, Cameron and H ago art, JJ.A., concurred with 
Howell, C.J.M. Appeal allowed.

WENBOURNE v. J. I. CASE THRESHING MACHINE CO.
Alberta Supreme Court, Ap/nllate Division, Scott, Stuart and lit eh, 

March iU, 1916.

1. Sale (§ I C—10)—Keoisthation of conditional sales—Filing copy
OF LIEN NOTE—SUFFICIENCY OF AFFIDAVIT.

Section 2 of the Hire Receipts and Conditional Sales of ('mods Ordi
nance (Alta.), 1911, ch. 44, requiring the registration of a true copy 
of the writing of sale, is sufficiently complied with as to the spirit and 
purpose of the statute, by registering true copies of the lien notes con
taining th<* usual provisions as to the retention of title by the vendor 
until payments are completed, though the original order on which 
the sale is based or a true copy thereof has not been registered; like
wise sub-sec. 3 of sec. 2 which requires the agreement of sale or bail
ment, or a true copy thereof, to lx; accompanied by an affidavit, 
stating that it truly sets forth the terms, is substantially complied with 
by registering several such lien notes comprising the total amount to be 
paid, each note accompanied by the statutory affidavit and referring 
to the terms of the agreement as a whole, and is sufficient to charge a 
subsequent purchaser with notice thereof.

Appeal from the judgment of Simmons, J., in favour of 
plaintiff in an action to declare certain machinery free of all 
liens or incumbrances, and for ■ against seizure of
same. Reversed.

.4. //. Clarke, K.C., for defendant, appellant.
C. F. Harris, for plaintiff, respondent.
The judgment of the Court was delivered by
Stuart, J.:—This is an appeal by the defendant from an
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order of Simmons, J., which order was in substance an answer t< 
several questions of law which the parties had agreed to stat< 
for the opinion of the Court before the trial of the action.

The plaintiff alleges in his statement of claim that he ha«i 
bought a J. I. Case 110 h.p. engine together with certain equip
ment from the defendant Hacring on February 19, 1913, had 
paid the said Haering therefor and had obtained possession of 
the same from said Haering, that Haering had sold the engine 
to him as agent for the defendant and that on May 1, 1915, tin 
defendant had wrongfully seized and taken possession of tie 
same. By amendment he further alleges in the alternative that 
Haering had himself and on his own account sold to him tin 
engine and other articles. Hi1 claims a declaration that tin 
machinery is his free of all liens or encumbrances in favor of tin 
defendants and an injunction.

The defendant company, after general denials of the plain
tiff's allegations, pleads specially that on April 19, 1912, it sold 
the engine, etc., in question to Haering pursuant to an order 
in writing dated January 31, 1912, that pursuant to the order 
Haering delivered to the company four lien notes all dated April 
19, 1912, which notes contained the usual agreement that tin 
property should not pass until the notes were paid, that each 
of the said lien notes was duly registered in the proper office on 
April 24, 1912, that certain payments had been made by Haering. 
hut that he became in default on some of his payments and that 
thereupon the company pursuant to the terms of the notes de 
clared all the notes to be due and payable on February 24, 1915. 
that no payments were made thereafter, that on February 25. 
1915, the company seized the said machinery and thereafter 
obtained from the Master an order for removal and sale under 
the Act respecting extra-judicial and the other seizures. Tin 
company also counterclaims for an injunction and damage's on 
account of a sale to one Varty having been lost.

The plaintiff in his reply joins issue and then alleges that tin 
order given for the machinery by Haering was an agreement 
for sale within the meaning of the Ordinance respecting Hire. 
Receipts and Conditional Sales, that that order was the only 
agreement of sale between the company and Haering, that it 
had never been registered, and that the lien notes referred to in
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the defence are not in conformity with the ordinance, and that 
the plaintiff purchased the machinery from Haering in good faith 
and for valuable consideration without notice.

After the pleadings had closed, the parties submitted three 
questions of law to Simmons, J. In the agreement or stated 
vase it was admitted that the plaintiff had paid Haering 81,000 
for the machinery as alleged.

The questions submitted were:
I. Does the Iaek of registration of the document or a ropy thereof, re

ferral to in the defence and reply (i.c., the order given by Haering for the 
machinery), prevent the J. I. Case Co. from setting up a right of proj>erty 
or right of |M>8seBsion in and to the subject matter of this action as against 
the plaintiff under and by virtue of the provisions of ch. 14 of the Ordinances 
of the N.W.T. being an Ordinance respecting Hire Receipts and Conditional 
Sales of Goods. 2. Was the registration of the notes referred to a sufficient 
compliance with the requirements of the said Ordinance to permit the defend
ant company to set up a claim of property or right of possession as against 
the plaintiff?

And if the first question is answered in the affirmative and the second 
in the negative:—

3. Will the plaintiff's claim to the ownership of the articles be altered 
in case it should be found at the trial of the action, that the plaintiff had 
a knowledge of the existence of the documents or notes referred to or of any 
lion upon or interest in the property on the part of the defendant company?

It was agreed that the pleadings, affidavits filed and exhibits 
thereto should be submitted to the Judge.

Simmons, J., without giving reasons answered the first question 
in the affirmative, the second question in the negative and 
the third question in the negative. The* defendant company 
appeals from these decisions.

It is necessary to quote the opening clauses of the order for 
the machinery given by Haering. These are as follows:

J. I. Case T. M. Company (incorporated) New Machinery and Engine 
( )rder.

This order must be signed by all parties before delivery of goods; is taken 
subject to approval and is to lx? sent to the company for acceptance or rejec
tion. The blank property statement on the back of the order must be filled 
out accurately and signed by each person signing the order.

Purple Springs, January 31, 1012.
J. I. Case T. M. Co. (incorporated), having its home office at Racine, 

Wisconsin, U.S.A., hereinafter called the vendor is hereby requested by the1 
undersigned hereinafter called the purchaser, to ship or deliver for the pur
chaser or at his expense ... at once or ils soon thereafter as you can fur
nish for transportation or delivery to Purple Springs Station or other con
venient station in the Province of Alberta in care of John Haering. .

381

ALTA.

S. C.

Wknuovrxk

Case
Thrkhhixu

AcmxF.



382 Dominion Law Reports. 127 D.L.R.

ALTA.

8. C.

VY EN BOURNE

Thrbshino
Machine

Co.

Stuart. J.

Then following are the words
One Case 110 h. p. simple steam engine traction C. and W. burning 

with the usual fixtures and extras supplied by the vendor as part 
of its regular equipment. Also for the above machinery Loco cab. 2- 1 _ 
barrel unmounted, tenders; 2 pumps and hose; 20-in. front wheels; tin 
above designation of the goods is for the purpose of identification only and 
said goods are not ordered or sold by description.

It was then provided that the purchaser should receive and 
pay for the same on delivery the sum of $3,875, as follows 
Cash none and execute and deliver on the vendor’s form notes
as below (then followed the amounts and due dates of four notes 
and the document proceeds):
and if the purchaser fail to receive said goods or do any of the things to 
done by him its hereinbefore set forth the sale of the said goods shall therein 
be cancelled. . . . The property in and the title to the said goods shall 
remain in the vendor and shall not pass to the purchaser until the vendor 
has received in cash the purchase price and interest. The purchaser shall 
have the possession of and the right to the use of the said goods except a> 
provided in clause 3 hereof but during such possession and use the said goods 
shall be at the risk of the purchaser as to damage or destruction from am 
cause and the purchaser shall remain liable for the full purchase price of tli- 
snme. (3) If the vendor should at any time consider that any part of Re
purchase money was insecure it may take jiossession of the said goods and 
if necessary repair the same and sell the same or any part thereof either b\ 
public auction or private sale, etc.
Then followed a clause providing that upon such taking posses
sion or upon any default in payment the whole purchase price 
should become due and payable. Next came a clause providing 
that any judgment recovered should not effect a merger of tie 
lien or of any other security given. Then followed certain war
ranties and other stipulations, one of which was a provision that 
the earnings of the machine should belong to the vendor until 
the price was paid and an assignment of the purchaser’s right - 
under the Threshers’ Lien Act. One stipulation was this “tic 
whole contract is set forth herein.” The remaining terms do not 
appear to be necessary to he set forth. The machinery in question 
was duly delivered on April IV and four notes were then executed 
by Haering and delivered to the company. Each of these notes 
contains the words “given for 110 Horse S.T. Engine Loco 
cab. 2—12 bbl. unmounted tenders, 2 pumps and hose,” and 
at the bottom of each note, there were numbers identifying 
the engine and the tanks, which latter no doubt are the same as 
the “tenders” spoken of in the order and in the phrase above 
quoted from the notes.
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A true copy of each of the notes was filed within thirty days alia. 
after the delivery of the machine and accompanied by an affi- S. C. 
davit attached to each copy stating that the copy was a true Weximivknk. 
one, that it truly set forth the agreement between the parties 
and that t ho agreement was bond fide, etc. Thkesiuno

,, , , , , , • , • n , M V HIMeach note contained the clause* which is so well known as Co. 
being usually inserted in such documents, that it is perhaps Sl~irT j
unnecessary to quote it in full. In substance it provided that 
the title to the property for which the note was given should 
remain in the company “until this note or any renewal thereof 
is fully paid with interest” and that upon “default in payment 
of this or anti other note in their favor (the company's)” or should 
the purchaser soli his land or become insolvent or make an as
signment, etc., or if the company should consider tin* note inse
cure it might declare “this and all other notes made by me in 
their favor” due and payable forthwith and might take possession 
and sell, etc., and that the purchaser would pay any deficiency.

The first question is whether the company must lose the 
benefit of the Ordinance respecting Hire Receipts and Condi
tional Sales of Goods owing to non-registration of the original 
order for the machinery.

Although my first impression was to the contrary I have 
come to the conclusion that upon tin* true interpretation of the 
section it is not necessary that all the terms of the agreement of 
sale should lie put into writing and a copy then registered.

It is a well known rule for the interpretation of statutes that 
the evident purpose of the statute, the evil to be dealt with, and 
the remedy proposed, must lx* kept in view. The ordinance 
was, of course, intended to protect innocent purchasers of goods 
from persons having the actual possession of them against secret 
reservations of rights in the goods on the part of previous vendors.
The whole purpose of tin* ordinance was to provide that such 
previous vendors making such reservations must give the public 
notice thereof by means of a registration system. It is obvious 
that what was mainly intended was that notice should be given 
of the reservation of rights of property or of possession. Looking, 
then, at the words of the ordinance we can easily see that the 
emphasis is continually placed upon this point. The section 
above quoted begins “whenever on a sale ... it is agreed,
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provided or conditioned that the right of property, right of pos
session . . . shall remain in the vendor,” etc. It then prevents 
the vendor from setting up, not the whole terms of the sale, but 
merely his right of property or possession as against certain 
specified classes of persons. Then when the condition is set forth 
upon which the vendor may do so the ordinance says “unies» 
such sale with such agreement, proviso or condition is in writing, 
etc.” The words “such agreement” are again used in sub-svi 
3 of sec. 2, thus “Every such agreement or a true copy thereof 
shall, upon such registration, be accompanied by an affidavit, 
etc.” Of course, sub-see. 1 of sec. 2 begins thus “such writin 

. . shall be registered.”
The whole point of the matter seems to lie in this, whether 

by the use of the bare word “side” in the clause expressing tin 
condition upon which the vendor may retain his rights it was 
intended to enact that all the terms of the sale must be in writing. 
The fact that the vendor is not prevented from setting up any 
other term of the sale except that which provides for the right or 
possession remaining in him points in my opinion very strongly 
to the view that all that the words of the1 section mean is that 
there must be a writing showing that there has been a sale, such 
writing disclosing the retention of a right of property or pos
session. It is obvious that this would fulfil entirely the purpose 
of the statute.

Moreover, it is not improper to pay at least some attention 
to the quite apparent danger that would be involved in insisting 
that all the terms of the agreement of sale must be in writing. 
There are no doubt thousands of small transactions going on 
throughout the province in connection with the sale of goods, 
such as a horse or two, or a wagon or plough, or a few cows or 
other animals, in which the parties may make special terms to 
suit their convenience. I cannot believe that it was ever con
templated that simply because one of these simple terms is such 
that the statutory notice by way of registration must be given of 
it therefore every other term agreed upon must be set forth 
in the writing which is to be filed.

For these reasons I think the proper interpretation of the ordi
nance is that evidence of the fact of a sale must be in writing and 
that such writing must contain the special condition as to the
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retention of the right of the property or possession by the vendor. 
Clearly nothing more can be necessary to accomplish the purpose 
of the enactment.

I would, therefore, allow the appeal with regard to the first 
question and answer it in the negative. But of course this must 
he taken in the sense that it is not correct to say that the 
registration only of the order, and of nothing else, would he a 
compliance with the ordinance. If there had been no other writing 
in existence which could be registered the first question would 
have to In* answered in the affirmative.

With regard to the second question, what I have already said 
will cover much of the ground. No doubt each of the notes indi
cated plainly that a sale had been made by the defendant company 
to Hacring of the articles referred to in it. These articles are suffi
ciently identified by certain numbers.

There is, I think, only one point upon which there may be 
some doubt. The affidavit attached to the copy of each note 
states that the copy “truly sets forth the agreement between the 
parties.” This is in pursuance of sub-sec. 3 of sec. 2 of the ordi
nance. Of course each note did not set forth all the terms of 
the agreement. Many things were omitted and besides each 
note only referred to a portion of the purchase money. The 
whole purchase price was not mentioned in any of the notes. 
But the document indicates plainly that other notes had been 
given because other notes are referred to on which payment 
must be made before the property is to pass.

I think, as before stated, that the proper interpretation of 
the meaning of the words “such agreement” in sub-sec. 3 of 
sec. 2 is that it refers to the special agreement regarding the 
retention of the rights of projwrty or possession and were it not 
for the single fact that the total amount which had to be paid 
before the property would pass was not specified in any par
ticular note there would in my opinion be no room for question 
as to the sufficiency of the registration.

There was no term in the original order imposing a condition 
as to the passing of the property which was not contained in 
each note except the one thing, the total amount to be paid.

The affidavit attached to each note is in the prescribed form. 
In that respect the ordinance was complied with. The only
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ALIA. enquiry is, can it he said that any of the notes contains the whole
S. ( terms of the agreement oven in the sense in which I have inter-

Wewbovhm preted it’
With some hesitation 1 have come to the conclusion that 

the ordinance was substantially complied with by the filing of 
the four notes. Kven taking each one separately it expressly states 
that the property is not to pass until it and “any other note in 
the company’s favor” are paid. The true interpretation of this 
phrase is in my opinion any other note given for the same goods 
That must hi- the obvious meaning of the words. Now, that 
revealed the possible existence of other notes to any one making 
a search. A reference to the other notes filed would reveal tin 
full amount which had to be paid. In the absence of fraud and 
where everything to which the public were entitled to notice 
was really on file 1 think it would be placing too technical a 
meaning upon the words of the ordinance to say that there had 
not been compliance with its provisions. It cannot be contended 
that a person making a search would be entitled to stop when he 
had examined one note. A person is never safe until he has as
certained all instruments filed against the property and executed 
by the person with whom he is dealing. Haering might properly 
have executed a chattel mortgage on his interest and the mort
gage would have been protected by its proper registration. So 
that a purchaser from Haering was bound in order to protect 
himself to ascertain the nature of all instruments executed by 
him dealing with the property.

It is only by sheer technicality that the plaintiff can raise 
the objection that the agreement has, with regard to the amount 
to be paid, been split up into four agreements and therefore no 
individual one of them constitutes the true agreement. The 
four notes are connected by an obvious reference to each other 
and all are registered. I can see no substantial difference between 
what was actually done and attaching the four notes together 
making one affidavit as to all and registering them as one filing

The course adopted gave just as complete notice as the other 
would have done. For these reasons I think the appeal should he 
allowed also as to the second question and that it should be
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answered in the affirmative. In the result it becomes unnecessary ___
to deal with the third question at all. The appellant should s. (’. 
have the costs of the appeal.

Appeal allowed.

TOBIN v. COMMERCIAL INVESTMENT CO. B. C.
Hrili«h Columbia Court of Appeal. Manlnnald. C.J.A., ami Irving, Martin ,. .

Call Hier anil McPhillips, JJ.A. March 7. I9lfl.

1. Pleading (§ VI—355)—Counterclaim for fraud—Misfeaham i of 
directors—Joinder of other parties.

The paramount object of the Judicature Act and Rules is to enable 
all matters arising out of one transaction, particularly where the same 
parties arei nvolved, to be disposed of in one action, and thus prevent 
multiplicity of suits; thus a corporation, in an action against it to recover 
certain moneys ana securities claimed to be wrongfully obtained, has 
the right to counterclaim for fraudulent conspiracy and to set up an 
agreement that such property was given in restitution for fraudulent 
acts and misfeasance in office as directors, and may, for that purpose, 
join other jiersons jointly connected therewith.

{Frankenburg v. Great Ham-lens Carriage Co., 69L.J.Q.B. 117. followed.)
Pleading (§ I S—141))—Inapt wording of counterclaim—Striking out 

—Amendment.
If an alternative claim in a counterclaim is embarrassing by reason 

of the inapt terms in which it is worded, it is ground only for striking 
out the alternative claim and not the whole counterclaim, which can 
be readily cured by amendment.

Appeal from an order of Hunter, C.J.B.C., dismissing a coun- Statement 
terclaim to an action to recover property wrongfully obtained.
Reversed.

loresby White, for appellant.
W. J. Tayltrr, K.C., A. P. Luxton, K.C., and O. C. Hass, for 

various respondents.
Macdonald, C.J.A.:—The plaintiff sues to recover money and McjTld’ 

securities which he alleges the defendant company obtained from 
him by fraud and duress. The company denies this and says that 
the plaintiff was at the times in question its.president, that one 
( ireen was its solicitor, and one Forsythe its secretary, the three 
being members of its board of directors, and the majority of the 
executive committee of its board, which committee had all the 
powers of the board when the board was not in session. The 
defendant company then alleges that these three persons were 
guilty of misfeasance in office, and of a fraudulent conspiracy to 
obtain a large sum of the company’s money, which they actually 
did obtain for themselves. The defendant company further 
alleges that on discovery of the said conspiracy and misfeasance, 
the said Green, on behalf of himself, the plaintiff, and Forsythe,
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B. C. offered that the three of them should assume by way of restitution
' \ certain obligations and pay certain moneys apportioned among
Tob7n them as set out in the statement of claim, and that the defendant

company accepted said offer, “and that in all negotiations looking
< OMMBRI IAL ... . .Ixvkstmknt towaptls restitution it treated the said restitutions as joint and not

MHcdonuhl,
C.J.A.

several, and had no knowledge of or concern in how the same were 
or was to be apportioned among the said plaintiff, Green and Forsy
the.” It is further alleged by the defendant company that in 
said agreement (which is not in writing), all and each of the said 
three directors agreed to use their best endeavours to protect and 
promote the financial credit and reputation of the defendant com
pany and to assist in the business of the company. Defendant 
company further alleges that the plaintiff and the said Green and 
Forsythe failed to perform their said obligations, whereby the 
consideration for making the agreement has failed, and also that 
each of them has wrongfully committed breaches of the said agreed 
matters, and committed other wrongful acts against the com pan > 
whereby the company has suffered damage. It also alleges that 
said three directors have so dealt with certain securities which they 
took over from the defendant company in pursuance of said agree
ment as to make it impossible to now return the same.

By way of counterclaim, the defendant company repeats all 
the allegations above outlined, joining the said Green and Forsy
the in said counterclaim as defendants, pursuant toO. 21, r. 11, of 
the Supreme Court Rules, and therein alleges that the plaintiff 
and the said Green and the said Forsythe, defendants by counter
claim, have each made default in the performance of his under
taking, and also that the said Green by his subsequent conduct 
violated his portion of the said agreement. And the company 
prays that the agreement be performed on the part of these three 
defendants by counterclaim.

Alternatively the defendant company claims against the* said 
three defendants: (a) Damages for the misfeasance and breaches 
of trust and of contract aforesaid, and (b) That an account lie 
taken of all the various matters and things above set out, and such 
order of restitution made to the defendant company by the defen
dants by way of counterclaim as may be just.

An order was obtained from a Judge of the Supreme Court on 
motion to strike out the counterclaim, striking it out in so far as
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the said Green and Forsythe are concerned, and dismissing them 
entirely from the same, and from this order the appeal is taken. 
No reasons for the said order were handed down. It was suggested 
by counsel for the respondents at the Bar that Hunter, who 
heard the motion, thought it would be more convenient if the issue 
of conspiracy raised in the counterclaim were to be tried at all, 
that it should be tried in a separate action. It was strongly pres
sed upon us that a discretionary order of this kind should not lightly 
be set aside, and with this I quite agree. It is clearly settled, 
however, that such discretion is a judicial one, and in a proper 
case may be reversed and overruled by an appellate Court, as 
was done by the Court of Appeal in Fraukenburg v. (ireat Horseless 
('arriage Co., 09 L.J.Q.B. 147. 1 do not think the order should be
maintained. One of the paramount objects of the Judicature Act 
and Rules, after which our Supreme Court Act and Rules are 
fashioned, was to enable all matters arising out of one transaction, 
particularly where the same parties are involved, to be disposed of 
in one action, and thus prevent multiplicity of suits. In this case, 
the three defendants by counterclaim were all involved in what is 
alleged to have been a fr conspiracy against the defendant
company. They are alleged to have made a joint settlement. 
Green making the offer on behalf of the three, which was accepted. 
It is true that the rest it uion to be made was segregated and each 
was to do his part, but that does not affect the joint nature of the 
arrangement, but only the manner of its performance. But whe
ther it be regarded in strictness as a joint settlement or not, which 
is an issue to be tried, it was referable to one transaction or series 
of transactions, and between all the parties concerned therein.

Now, what relief does the defendant company ask in its coun
terclaim? It alleges the non-performance of the agreement by 
these three men, and it asks to have it enforced against them. 
Even if each had to perform an integral part, all three might very 
properly be joined in one action, but the propriety of, if not the 
necessity for, joining them is greater even than that. One of the 
three is in effect seeking to set aside the joint agreement. If he 
should succeed, the defendant company seeks to fall back upon its 
claims for damages for the original torts, the conspiracy and mis
feasance in office. It cannot succeed for the conspiracy unless 
Green and Forsythe are parties. Unless the order appealed from 
be reversed, the defendant company will be compelled to discon-
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B. C. tinue its counterclaim for conspiracy against the plaintiff. If
C. A. the plaintiff should succeed in the action on grounds which would
TobTn still leave him liable in tort, defendant company might find itself

in the position of having to pay whatever sum was awarded agaiiH Commercial 1 ,
Investment it and yet not lie able to set off what it might have recovered on it*

t !o counterclaim had all issues lx*en tried together. To my mind, it
Macdonald,

C.J.A. is eminently a ease in which all the parties in these alleged fraudu
lent proceedings should be before the Court in one action and 
counterclaim. On this point also Frankenbury v. Great Homb 
Carriage Co., supra, is very much in point in appellant’s favour.

An affidavit was admitted on the motion below exhibiting 
what purported to be a release from the defendant company t<> 

the said Green, and it was urged upon us that if said Green hud 
been released it was improper and embarrassing to make him 
party to the counterclaim. Without deciding whether such an 
affidavit should have been received, there are two other answers 
to that contention: first, a release when proved is a defence. It 
is not ground for striking out a statement of claim or counterclaim 
that a defendant will plead satisfaction. The second answer i- 
that it is alleged in the counterclaim that Green has failed to per
form obligations which he undertook with the company at tin 
time of the said settlement, and which were to be performed sub
sequent to the settlement. These obligations, I take it, were the 
ones above recited, namely, that he would use his best endeavours 
to protect and promote the financial credit and reputation of tin 
company and assist in its business.

Respondents’ counsel also argued that the alternative claim 
made in said counterclaim is embarrassing by reason of the inapt 
terms in which it is worded. If that be so, it is ground only fur 
striking out the alternative claim, and not the whole counterclaim. 
I think the alternative claim is perhaps not happily worded, ami 
if so advised I would give defendant company leave to amend it

The appeal should be allowed and the order appealed from 
set aside.

Irving. J.A. Irvins, J.A.:—1 concur in allowing this appeal for the reasons 
set out in the judgment just read.

Gaiiiher, j.a ( î ALLiiiKR, J.A.:—I agree with the Chief Justice.
MrPhiiiiiw. j.a. McPhillips, J.A.:—1 agree with the Chief Justice and would 

allow the appeal.
Martin, j a. Martin, J.A., dissented. Appeal alloiwl.
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ROBINSON v. ELLIS.
Swkatchewan Su/irane Court, Stuiandx, Hrotcn, FAwood and McKay, JJ 

March 18. 1916.

1. Ehtoppei. ($ III K—70)— To deny validity of hhaheholdeb»' guar
anty—Coxuicr.

A majority of th<‘ shareholders who have* signed a |>ersonal guaranty 
of the credit of thv cor|>oration an* by their «•omluct estofiped from 
alleging that under a resolution the guaranty was only to be effective 
upon all the shareholders signing it.

Appeal from a judgment in favor of defendants in an action 
on a shareholders’ g tarant y. Reversed.

./. Cowan, for appellant.
T. P. Morton, for respondent.
The judgment of the Court was delivered by 
Elwood, J.:—The H. (i. Baker Co., Ltd., being then indebted 

to the plaintiff applied to it for a further line of credit and in 
res|)onse to this application wrote the said Baker Co. as follows :

We have carefully gone over the statement of your affairs which you 
enclosed us in your letter of the 9th. and art» sorry to see it is not nearly so 
strong a statement as we expected to get from you, and we do not feel dis
used to grant the company any considerable line of credit under the cir
cumstances.

Would it not lie possible to give us the personal guarantee of a couple 
of your shareholders, say Mr. Kills anti Mr. F. J. Hearles? If you could send 
us a guarantee signed by them for, say, $‘>,000, we would then be willing to 
fill your orders as taken by Mr. McNabb.

Please advise if this pro|tosition is feasible and if not, |ierha|>s, you have 
some other suggestion to make which would answer the pur|>ose just as well, 
in which case we shall Is* glad to hear from you.

On September 2, 1913, a meeting of the members of the 
Baker Co. was held. At this meeting there were present : W. II. 
Ellis, H. G. Baker, F. J. Searles, E. W. Garrison, W. P. Bate 
and 8. J. Wilson; and at that meeting it was moved :

That a letter be written to the Thus. I). Robinson & Sons Ltd. of Win" 
ni|>eg signed by each shareholder guaranteeing their account.
Apparently at the time of this meeting there were two share
holders other than those above mentioned. On September 4, 
there was signed by the members who were present at the said 
meeting of Septemlx»r 2 the following letter.

This is to certify that we, the undersigm»d directors of the H. (5. Baker 
Commission Co., Ltd., (’-or. 12th St. and Broadway, Nutana, Saskatchewan, 
guarantee your account with the nlxivv company, for the supply of coal. 
Shareholders of the 11. (j. Baker Commission Co., Ltd., Nutana, Saakatchc-

iSigned) W. H. Ellis, President ; II. (I. Baker, General Manager; S. ,1. 
Wilson, See.-Treas. ; F. J. .Searles, Director; William P. Bate, Director; 
K. W. Garrison, Director.
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Which, together with the following letter, namely:
Enclosed you will find » letter sinned by each of our directors, guar

anteeing your account with us. 
was sent to the plaintiff company.

This action is brought on the above guarantee to recover the 
sum of $4,508.98, owing to the plaintiff company for coal supplied 
to the Baker Co.

The Chief Justice, before whom the ease was tried, held that 
the above guarantee having been signed in pursuance of the above 
resolution and two of the shareholders not having signed the de
fendants were relieved. The evidence does not shew how it was 
that the two shareholders did not sign and the evidence shews 
that the plaintiff company knew nothing about the above resolu
tion, and had no knowledge or suspicion that any person other 
than the persons signing the guarantee were to sign.

At the trial the plaintiff’s counsel asked leave to amend the 
reply by pleading estoppel. It does not appear very clearly 
whether the amendment was allowed, but I think from the 
minutes of the trial that the amendment was, in effect, allowed 
and, at any rate, no objection was raised before us to the plea 
of estoppel, and I am proceeding to deal with the case as if estoppel 
had been pleaded.

A number of eases were cited by the respondent in support 
of the proposition that, where a guarantee is given upon a condi
tion, the failure to perform the ‘ ‘ m is a defence.

In Commercial Hank of Windsor v. Morrison, 32 Can. S.C.R. 
98, the agent of the plaintiff knew of the condition upon which 
the note was delivered, and it was, of course, held that the plain
tiff took subject to such notice.

In Evans v. Bremridge, 8 DeG. M. & G. 100, the agreement 
was that a co-surety was to sign, the plaintiff had notice of this 
agreement and the question of estoppel did not arise.

In National Provincial Bank of England v. Brackenburg, 22 
T.L.R. 797, the guarantee on its face was intended to be a 
guarantee of four and only three signed; no question of estoppel 
arose.

In Pgm v. Campbell, 0 El. & Bl. 370, the question of estopped 
did not arise.

It was contended by the respondent that the Baker Co. was 
the agent of the plaintiff company in procuring the guarantee

44
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and that the plaintiff <0111 puny left everything to Wilson or 
the Baker Co. and is, therefore, hound by what was done; and the 
case of:

Bank of Montreal v. Stuart, 80 L.J.P.C. 75, was cited as author
ity. There are a number of similar eases to Bank of Montreal v. 
Stuart; for instance, Chaplin \. Brammall, (1908) 1 K.B. 233; 
Turnbull v. Duval, [1902) AX'. 429, Canada Furniture v. Stephenson, 
12 W.L.R. 003. These cases, however, are all eases of husband 
and wife, where the wife has signed as surety for the husband. 
The document so signed was prepared by the creditor, it was 
left with the husband to procure the signature of the wife and the 
Court held that the creditor must take the consequences of the 
husband having obtained the signature without explaining to 
the wife or she understanding what she was signing. Those 
cases, to my mind, are all very different in principle from the 
ease at Bar. It will be noticed that the plaintiffs’ request is to 
obtain the signature of two shareholders and the signatures of 
those two shareholders were obtained. Apparently the signatures 
of all of the directors were obtained. The shareholders who were 
present at the meeting of September 2 were the governing body 
of the Baker Co. ; they were the directors and *ently empow
ered Wilson, who was also apparently a director, to circulate 
the guarantee among the various shareholders. They put it in 
his power to do just what he did and the forwarding to the plain
tiff company of the guarantee and the procuring of the credit 
in consequence of it are the result of the action of these directors.

It seems to me that it is not necessary to determine whether 
or not the Baker Co. was acting as the plaintiff's agent in obtaining 
the guarantee. The cases in which that question is imjMntant arc
cases in which the person entrusted w..........................guarantee
has used undue influence, or fraud or was aware of some condi
tion attached to the giving of the guarantee. In this case the 
governing body of the Baker Co. and all of the persons present 
at the meeting at which the resolution was passed signed tla- 
letter guaranteeing the account. They authorised that letter to 
he forwarded to the plaintiff for the purpose of obtaining the very 
credit that was obtained; they put it in the power of Wilson to 
do just what was done and surely under those circumstances it 
is not possible to say that because they knew of the resolution and
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because they represented the Baker Co. that therefore the plain
tiff must be charged with that knowledge. This seems to me t«. 
be clearly a case in which the defendants are, by their conduct, 
estopped from alleging that the guarantee was only to be effective 
upon all of the shareholders signing it. See Union Credit Until, 
Ltd. v. Mersey Docks & Harbour Hoard, [1890] 2 Q.B. 205; and 
King v. Smith, [1900] 2 Ch. 425.

In my opinion, therefore, the appeal should be allowed and 
there should be judgment entered for the plaintiff against tin 
defendants for the amount claimed and costs. The plaintiff should 
have its costs of this appeal. Appeal allowed.

FREEMAN v. CALVERLEY.

Manitoba Court of Ap/teal, Howell, C.J.M.. Richards, Perdue, Can.ir 
Hayyart, JJ.A. A prit 25, 1916.

1. Vendor and purchaser (§ I C — 13) —Covenant auainst k\. t m-
URANCE8—Effect of Torrens titi.e—Subsequent discover! i

An agreement to vonvev land by a transfer under the Torrens s\>t« i 
(Real Property Art, R.S.M. 1918, eh. 171), free from all encuml-rai:. • 
obligates the vendor to make good for taxes outstanding against the ! ;
under the Land Drainage Act, though not discovered until after the tm - 
for has been completed.

IMidyley v. Coppock, 4 Ex. 1). 30$), followed. Review of authorit . •
2. Accord and satisfaction (§ I—3)—Torrens title as mercer of orb.

INAL AGREEMENT- ENCUMBRANCES.
A certificate of title issued under the Torrens system (Real Proper! 

Act, R.S.M. 1913, ch. 171), doeR not operate as a merger nor as act- : : 
and satisfaction of the liability under the original agreement to give title 
free of all encumbrances.

Appeal by defendant from a judgment of the County Court 
in favour of plaintiff in an action for breach of covenant against 
encumbrances. Affirmed.

F. K. Hamilton and //. Mackenzie, for appellant, defendant 
W. //. Curie, for respondent, plaintiff.
The judgment of the Court was delivered by 
Cameron, J.A.:—By an agreement in writing, dated Januan 

17, 1913, the defendants agreed to sell to the plaintiff the lands 
in question for the sum of $1,920, payable as follows: $480 upon 
the execution of the agreement and the balance 
as soon as a Torrens title, free of any and all encumbrances of any kind, ran 
be delivered to the Citizens Bank at Decatur, Illinois, said title to be deliver' I 
not later than March 1, 1913.
The agreement contains the further provision that 
In consideration whereof and on payment of all sums due hereunder as afore
said and the surrender of this agreement, the vendors agree to convey the said



27 D.L.R.J Dominion Law Repuhts.

IhiicIk to the purchaser by a transfer under the Hen! Property Act or a deed 
with the usual statutory covenants and free from all incumbrances except 
(blank space), subject to the conditions and reservations contained in the 
original grant from the Crown, etc.

The purchaser covenanted to pay taxes from and after January 
1, 1913.

A transfer under the Retd Property Act was made to the 
plaintiff and a certificate of title pursuant thereto issued and the 
purchase price paid according to the agreement. It was subse
quently discovered that there were taxes under the Land Drain
age Act against the lands, amounting to $418.40. For this 
amount the plaintiff brought this action, and the County Court 
Judge gave judgment in his favour. The existence of these taxes 
was unknown to either of the parties until after the transaction 
was < " ted.

Did the covenant to give a title under the Real Property Act 
free of any and all encumbrances become merged in the subse
quent transfer and certificate? The right of a purchaser to re
cover compensation after conveyance was discussed in Foster v. 
Stiffler, 19 Man. L.R. 533, by Mathers, C.J., who there points 
out the contradictory character of the decisions of the English 
Courts. His conclusion was that in tint absence of fraud, in the 
absence of a covenant in the conveyance which has been broken, 
or of some express provision for compensation which has not 
become merged in the conveyance or of some warranty, the pur
chaser, after conveyance and payment of his purchase money, 
has no remedy at law or in equity. On appeal to this Court it 
was held that the agreement having been only partially carried 
out, it could not be said to have become merged in the transfer 
accepted by the plaintiff.

In Besley v. Besley, 9 Ch. D. 103, Malins, V.C., held that there 
was no right to compensation. There was in that case no pro
vision for compensation. An under-lease had been taken for 23 
years and it was afterwards found that the original lease had 
only 10 years to run.

Under these circumstances, what are the rights of tin* parties? It has 
liven laid down as a rule that a purchaser must Ik* wise in time and it is quite 
immaterial whether the rule is applied to a purchaser for valuable considera
tion or to a lessee, p. 109.

Mamon v. Thacker, 7 Ch.D. 620, a previous decision of his own, 
was followed by the Vice-Chancellor, whose view of the law
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MAN. was reiterated in Allen v. Hi char (Ison, 13 Ch.D. 524, when1 h.
< \ strongly dissented from that taken by Jessel, M.R., in He Turner

Freeman v. Skelton, 13 Ch.D. 130. In my own separate humble judgment

i*i Cai- there is a good deal to he said in favour of the common sense of 
Vice ( 'haneellor Malins’ view.

Cameron, J.A In Palmer v. Johnson, 13 Q.B.D. 351, there was a condition 
as to compensation. The previous eases were discussed and 
Can n v. Conn, 3 Sim. 447, and Bos v. H el sham, L.R. 2 Ex. 72. 
followed, while Manson v. Thacker, supra; Besley v. Besley. 
supra, and Allen v. Hichardson, supra, won* disapproved.

In Clayton v. Leech, 41 Ch.D. 103, there was no agreement 
as to compensation. There Besley v. Besley was approved and 
held not to be overruled by Palmer v. Johnson. He Turner v. 
Skelton, 13 Ch.D. 130, where there was a stipulation for eom- 
pensation, was distinguished. Bowen, L.J., who had been om 
of the Court which decided Palmer v. Johnson, held that that 
ease merely decided that an agreement to make compensation 
for a misdescription of the thing sold was not extinguished by 
taking a conveyance, unless the agreement was so expressed a> 
to limit it to defects discovered before the conveyance.
H<‘ (the purchaser), has chosen to complete without investigating the title, 
and cannot have any right to compensation, unless there is some stipulation 
entitling him to claim it, and there is none.
Williams on Vendor & Purchaser considers such a stipulation 
would probably survive, if implied, but certainly, if in express 
words, p. 523, n.

What are the meaning and effect of the covenant in the 
agreement? It is a covenant for, I take the words used to mean, 
“as soon as it Torrens title, which shall be free, etc., can be de
livered by the vendor.” The usual covenant in conveyances 
that the premises shall be free from any encumbrance is limited 
to indemnifying the purchaser against disturbance by reason 
only of some act, omission or sufferance of the vendor himself, 
or of any of his predecessors in title subsequent to the last sale of 
the land or the hist conveyance thereof for other valuable con
sideration wherein proper covenants for title were given, or of 
any persons claiming under him or them. Williams Vendor A 
Purchaser, 052. Where covenants are restricted to acts of the 
vendor there is no breach in the case of taxes accrued pre
viously to the vendor’s ownership: Armour Real Property, 165.
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This, however, is not a covenant in a dml of conveyance hut a 
covenant in an agreement to give a conveyance free from encum- 
hrances of any kind. The ease is, therefore, similar to Atidgley 
v. Coppock, 4 Ex. 1). 309, wliere by tin* contract of sale the vendor 
agreed to discharge all rates, taxes and outgoings “up to the time 
of completion.” After completion it was discovered that the 
premises were subject to a charge for work done under a local Act 
in improving the street before the houses belonged to the vendor 
and at the time of sale neither party was aware of the charge. 
The purchaser, having paid the charge, brought action for the 
amount and it was held the vendor was liable.
All outgoings of this kind the vendor was by the contract of sale liable to 
discharge, and as he failed to fulfil his contract, lie is liable to repay the 
purchasers. Per Lord Coleridge, C.J., 313.

This decision was followed in Tubbs v. Wynne, |1897) 1 (J.B. 74.
We have, therefore, in this contract of sale a stipulation on 

tin- part of the vendors to convey the land free from encum
brances of any kind, which has not been carried out by them. 
It was evidently intended by the parties to lay particular force 
upon this stipulation, which is not confined but is unrestricted 
in its terms, makes no limitation of encumbrances to those dis
covered before the issue of the certificate, and is as comprehen
sive on the subject of encumbrances as language could well make 
it. It is to be observed that the purchaser is made responsible for 
taxes after January, 1913. This case would seem to be of that class, 
referred to by Bowen, L.J., in Palmer v. Johnson, 13 Q.B.D. 
351, at 357

When one is dealing with it deed by which the pr»|ierty has been con
veyed, one must see if it covers the whole ground of the preliminary contract. 
Une must construe the preliminary contract by itself, and see whether it was 
intended to go on to any and to what extent after the formal deed had been 
executed.
The preliminary contract here contains this stipulation which is 
independent of, yet collateral to, the main duties of proving 
title, of conveyance and of payment and is, therefore, not dis
charged by the performance of those duties. Williams Vendor & 
Purchaser, p. 1024.

Apart from these general considerations, the case of Midglcy 
v. Coppock, cited above, where the facts had a remarkable like
ness to the facts now before us, seems to me so clearly in point 
as to be decisive of the questions here raised. Midgley v. Coppock,

MAN.
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Khkkman 

Cai -

Cameron, J.A.



808 Dominion Law Reports. [27 D.L.R

MAN. 4 Ex.D. 309, was the unanimous decision of three eminent judge*.
< i and was subsequently followed in Tubbs v. Wynne, supra.

Freeman

Cai.-

Neither the transfer nor the certificate in this cast* contain- 
any express provision as to encumbrances. With reference to 
the implied reservations set out in sec. 78 of the Real Property

[Cameron. J.A Act, it is sufficient to observe that the taxes here in question an 
not municipal taxes under sub-sec. (b) of that section. In m\ 
opinion the appeal must be dismissed with costs.

Haggart. I.A Haggart, J.A.:- The plaintiff, a resident of the United State- 
purchased from the defendants, who are real estate agents in 
Winnipeg, 100 acres in the rural municipality of St. Andrew- 
for 81,920. The agreement was under seal and was signed by all 
parties. The plaintiff paid tint 81,920, after which it was dis
covered that 8418 of drainage taxes had been assessed against 
the land, for which the plaintiff brings this action. The defendants 
deny liability and say that the agreement has been fully performed 
by the delivery of conveyances or transfers by the defendants, 
which were accepted by the plaintiff.

When the bargain was closed in Decatur, Illinois, the cash 
payment of $480 was made, and in the agreement there are stipu
lations in these words:
at and for the price of one thousand nine hundred and twenty dollars ($1,920) 
in gold or its equivalent to be paid to the vendor at Winni|>cg as follow- 
84X0 in cash upon the execution of these presents (the receipt whereof is hereby 
acknowledged); $1,440 to he paid as soon as a Torrens title free of any and all 
encumbrances of any kind can he delivered to the Citizens National Bank at 
Decatur, Illinois, said title to be delivered not later than March 1, 1013. Tin* 
said Torrens title to lie delivered to the hank as above stated without cost 
to the purchaser. No interest on deferred payments.

(3) The purchaser covenants with the vendors to pay taxes from ami after 
January 1, 1013. and to insure the buildings now on or to be erected on 
said lands to the amount of their insurable value. The last two covenant* 
shall have the meaning mentioned in the Manitoba Act respecting Short 
Forms of Indentures for the same covenants, substituting the word “vendor 
for the word "mortgagee" and the word “purchaser" for the word "mort
gagor" therein.

(4) In consideration whereof and on payment of all sums due hereund- r 
as aforesaid and the surrender of this agreement the vendors agree to convex 
the said lands to the purchaser by a Transfer under The Real Proiiertv Act 
or a deed with the usual statutory covenants and free from all encumbrann•- 
except . . . subject to the conditions and reservations contained in the original 
grant from the Crown.

It is to bo observed that the two covenants to pay taxe- 
from and after January 1, 1913, and to insure are to lie controlled
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and interpreted by the Short Forms Act. I would say then that MAN. 
none of the other stipulations are to be qualified by that statute. (' A 

Expre88io uni us est exclusif) alter i us. The covenant then for khkkman 
title, I would say, is an absolute covenant and in this respect wo 
shall have to construe the agreement of purchase and sale as any vf.iu.ey 

other document. j.a.
The sale was concluded by the defendants executing and regis

tering a transfer and procuring the issue of a certificate of title 
under The Real Property Act to the plaintiff, which certificate 
of title was forwarded to the bank at Decatur, Illinois, with a 
draft on him for the balance of $1,440. That amount was paid, 
after which it was discovered that there were 8118 owing and rated 
against the land for drainage1 taxes.

The defendants contend that this certificate of title now 
takes the place of the original agreement and that there has been 
accord and satisfaction and further that the original agreement is 
now merged in the transfer and certificate of title. In the transfer 
there is no covenant as to encumbrances and I cannot find that 
the plaintiff accepted that certificate of title under the circum
stances as a full performance of the agreement, and as the remedies 
under the certificate •. and transfer are not co-extensive with 
the obligations of the defendants in the agreement, I do not 
think there is any merger. Leake, p. G82.

Of course a new security, although not within the conditions 
required to effect a merger, by operation of law, may be given 
and accepted in discharge of the prior ok* ion by agreement 
of the parties and it there operates by way of accord and 
satisfaction. I cannot find that it was the intention of the 
parties that there should be a merger or a satisfaction as con
tended for by the plaintiffs.

The efforts of the defendants to procure a discharge of these 
taxes and the correspondence between the plaintiff and one 
Bolan, who was acting for the plaintiff, show that there was 
present to the defendants’ minds the obligation to clear off 
this encumbrance.

I agree with the contention of Mr. Curie that the drawing 
and registering of the transfer and the forwarding of the certi
ficate of title to the bank was in effect a representation that 
they, the defendants, had done all they had undertaken to do 
under the original agreement to entitle them to the balance of

4

1
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MAN. the purchase money, which was only to be paid “as soon as a
« \ Torrens title free of any and all encumbrances of any kind can

Cal-

be delivered to the Citizens National Hank at Decatur.”
In regard to the satisfaction or extinguishment of this 

original agreement I find that in clause (4) the surrender of
the agreement is expressly provided for and there is no evidence 
to show that it was surrendered, and the surrender does not 
mean simply the handing over of the document, but the extin
guishment of all the obligations contained in it on the part of 
the defendants.

There is no merger, satisfaction or extinguishment of the 
covenants in the original agreement. The taxes are an encum
brance free from which the defendants were bound to convey 
the land.

I would dismiss the appeal. Appeal dismissed.
ALTA. HUFF v. MAXWELL.

K C. Alberta Supreme Court, Appillule Division, Scott, Stuart and Heck. JJ 
March i\, 1916.

Statement

1. Brokers ($ II B 1—12)—Sufficiency of services of real estate
agent—Option.

An agreement taking an option is not a sale, since the proposed 
purchaser need not express his readiness to buy until the period given 
by tin- option has expired; until that time when the purchaser actually 
binds himself as such a real estate agent cannot say he has found a 
purchaser ready and willing to buy, so as to be able to claim his com
mission.

2. Brokers (§ Il B 2—16)—Act of principal preventing sale.
A sale of land cannot be said to have been prevented by the wrong

ful act of the principal in refusing to accede to terms in variation with 
those first agreed upon between him and the broker.

Appeal by tint defendant from a judgment of Simmons, ,)., 
deciding in favor of the plaintiff upon a claim for a commission on 
the sale of real «‘state. Reversed.

Macleod <1* dray, for defendant, appellant.
H’. V. Poapst, for plaintiff, respondent.
The judgment of the Court was delivered by
Stvart, J.: — In response to an enquiry from the plaintiff, 

the defendant wrote the plaintiff the following letter:—
Mr. T. M. Huff, Brocket, Alta, June 24, 1915.

Lethbridge, Alta.
Sir: - I am enclosing you a list of the property. I will give you one 

dollar an acre commission with a premium of one thousand if you make a 
sale. Further, if you make a cash sale 1 will give you two dollars an acre 
without any premium. . (omitting something immaterial).

Joseph Maxwell.
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P. S. $35 an acre will include everything on the farm but our clothing 
and a few pictures and books. J.M.

(Here followed a list of the chattel property with suggested values.)
The amount or description of the land was nowhere specified, 

but there was never any question on that point. It was through
out understood that the five sections of land forming the defen
dant's farm was the subject matter.

The plaintiff then endeavoured to find a purchaser and got 
into communication with one Gross and endeavoured to negotiate 
a sale. Gross could not handle so large a transaction alone and 
tried to get one McCallum to join him. The latter considered 
the matter and the plaintiff then proceeded to secure Maxwell’s 
terms. During this discussion it was disclosed that Maxwell held 
the property under purchase agreement from the Crown and that 
payments on principal and certain interest, or at least the latter, 
were overdue. A suggestion was also made that Maxwell should 
take in part payment two sections of land belonging to Gross at 
the sum of $20,000. To this Maxwell agreed on the understand
ing that the property was clear of encumbrances. According to 
Huff's evidence Maxwell agreed that with respect to his own lands 
he would have to pay the “back interest.” These first negotia
tions, however, fell through because McCallum wanted Maxwell 
also to take some timber limits in exchange, which Maxwell refused. 
Then Gross w»red to his brother in Oregon to come and join him 
in the purchase. His brother came and Huff and the two Grosses 
went to Maxwell’s place. There was even then very little direct 
discussion between the Grosses and Maxwell. Huff acted as a 
go-between, talking first to one and then to the other. Some cal
culations were made by Mr. Maxwell as to what their equity would 
amount to. Huff stated that in this calculation the interest was 
“figured for 2 years straight, all he wanted was to get his interest 
approximately.” He also stated that neither he nor Maxwell 
on this latter occasion made any mention to the Grosses of the 
question of interest, although Gross said it was referred to in a 
very indefinite way. It appears that Huff wrote down on a piece 
of paper, whether at Maxwell’s direct dictation or merely on his 
own account from what Maxwell had said is disputed between 
them, the following memorandum:—

$2,000 cash. $8,000 on or before thirty days. Contract made at that 
time showing how the balance is to be handled. Contract is to be handled.

401
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Stuart. J.

All property will remain in Maxwell until the balance of money coming t 
Maxwell is paid down to $8,000. Balance of money due Maxwell dow: 
to the $8,000 must lx* paid by November 5, providing we can get the return 
from the grain by that date. The $8,000 remaining will give one year 
time at 6% from November 5, 1915, and secured by mortgage on all |h*i 
sonal property.

This statement was read over to the Grosses as a statement 
of the terms upon which Maxwell would sell. This took place 
just before the parties left to catch the train to Lethbridge when 
they had agreed to go to have an agreement in writing drawn up b\ 
a solicitor. The memorandum is obviously incomplete. No 
mention is made of the two sections of land to be taken in exchange 
though that had been agreed upon through Huff.

The principal point in the matter, however, is that Maxwell 
wanted a cash payment of at least $10,000. The Grosses had 
not that much money available. It was, therefore, agrml that 
they should at first take merely an option and that they would 
not be Ixmnd to complete until they had taken the option up b\ 
paying the $8,000 at the end of 30 days. There is no question 
about this. It was made so clear by the evidence of all parti* 
that it is unnecessary to refer to the evidence upon the point in 
detail.

When the parties met in the office of the solicitor at Lethbridge 
and he was proceeding to draw up the option agreement, a hitch 
occurred on the question of back interest. The Grosses insist* »! 
that Maxwell should bear all interest up to the date of the agré
ment. Maxwell insisted that all he had agreed to do was to 
t>ear interest up to the last due dates on the different parcel- 
This made a difference of about $1,200 in the amount that would 
be coming to Maxwell.

As a consequence of this dispute the negotiations were broken 
off and the parties separated, with a suggestion, as one said, or 
with a definite understanding, as the other said, that they would 
meet in Madeod the second day following. This meeting did 
not take place, but the Grosses on that second day purchased 
another property.

In my opinion, the plaintiff could not be said to have earn* ! 
his commission, even if there had been no dispute about the terni' 
to Ik* inserted in the option and even if it had been signed, until 
it appeared that the purchasers had taken up the option and mj 
bound themselves to become purchasers. This is apparent from
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the terms of the agreement for the payment of the commission. 
The commission of one dollar an acre and $1,000 was only to be 
paid upon a sale. An agreement taking an option is not a sale, 
because ex vi termini the proposed purchaser does not need to 
express his readiness to buy until the period given by the option 
has expired. Until that time the agent cannot say that he has 
found a purchaser ready and willing to buy. No matter how con
fident the Grosses may have felt that they w ould take up the option 
they held themselves at liberty to refuse and in the uncertainty of 
future events something might have occurred to make them with
draw and forfeit the money paid.

It was contended, however, by the respondent that he was 
prevented by the wrongful act of the appellant from having the 
benefit of the chance that the purchasers would eventually accept. 
This contention is based upon the ground that all the terms of 
the proposed option had been agreed upon at the farm and that 
the appellant afterwards insisted in the solicitor’s office upon a 
variation of the terms as to the payment of arrears of interest. 
I do not think the respondent can succeed upon this ground. It is 
quite clear from the evidence that what happened at the farm was 
merelya negotiation as tosome of the main terms of the agreement. 
The plaintiff stated that nothing was ever said until they reached 
the solicitor’s office about the date at which the two sections of 
land were to be transferred by Gross, although Gross stated that 
it was agreed that this should be done when the option was taken 
up. But Gross also stated that he understood Maxwell was to 
transfer his title at the same time, and yet the written memoran
dum would indicate otherwise. Gross told the Court that “he 
understood the details would be worked out in the lawyer’s office.”

Then, with respect to the question of interest, the most definite 
statement ever made on that subject by Maxwell was, according 
to Huff, during the previous negotiations with Gross and McCal- 
lum. When the two Grosses came in as purchasers, all that was 
done was that Mr. Maxwell and Mr. Huff made a calculation of 
Maxwell’s equity approximately upon the basis of 2 years’ interest. 
It does not appear from the evidence very clearly whether this 
would be interest to date or merely past due interest. Certainly 
the details of the matter of interest were not mentioned to the 
Grosses on that occasion. It may be that those persons assumed
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that buying as they were on a basis of 135 an acre the interest would 
be paid to date, and possibly that would be the correct legal result 
if such a contract had to be interpreted. But it seems to me to be 
abundantly plain that the parties intended to have the terms 
finally settled in the solicitor’s office. They had a written agree
ment definitely in view and the very existence of this purpose 
would tend to induce the parties to refrain from absolute precision 
in their preliminary statements. I therefore think that no final 
agreement ever was arrived at on the farm.

It was contended that, in the solicitor’s office, the only diffi
culty was about the interest and that as the plaintiff,either there or 
immediately after the parties separated, offered to take enough off 
his commission to meet Maxwell’s wishes therefore Maxwell's 
refusal to go on with the option agreement was wrongful and with
out reason or justification and that therefore by this action he 
prevented the plaintiff from earning his commission and should be 
made to pay it.

But I am unable to conclude from the evidence that there 
would not have been some other obstacle or disagreement before 
the parties reached a consensus ad idem. And even if they had, it 
would not have been such an agreement as was contemplated in 
the bargain for a commission. Maxwell was not bound to have 
anything to do with an option. He would have done no wrong to 
Huff if he had refused to consider such a matter at all. And I 
can see no ground for legal liability because, having consented 
to deal on the basis of an option, he changed his mind, even if he 
in fact did so, as to the terms of it before he signed it.

If is true that Huff went to a great deal of trouble and some 
expense, and no doubt it was a great disappointment to find the 
parties failing to get together. But, under the terms of his com
mission agreement, he had only one of two courses open to him : 
first, to find a purchaser ready and willing to pay $35 an acre cash 
or, second, if he could not get a cash purchaser, to take his chance 
on bringing the parties together as to terms. He was driven to 
the latter course, and the chance failed him.

For these reasons, I think the appeal should be allowed with 
costs, the judgment below set aside and the action dismissed with 
costs. Appeal allowed.
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THE KING t. MURPHY AND GOULD.
Exchequer Court of Canada, Cassets, J. March IS, 1916.

1. Mines and minerals (§ I—1)—Yukon Placer Mining Acts—Gold
COMMISSIONER ACTING AS MINING RECORDER — GRANT OF WATER
rights—Validity.

By sec. 3 of the statute 7 & 8 Edw. VII., ch. 77, it is provided that 
“mining recorders” shall be ap|>ointed by the Commissioner of the 
Yukon Territory, such appointment being subject to the approval of 
the Governor-in-Council. By sec. 5 of the last mentioned enactment it 
was provided that an officer called the “gold commissioner” should 
have jurisdiction within such mining districts as the commissioner 
directed, and within such districts should ixwsess also the power and 
authority of a mining recorder or mining inspector. By sec. 9 it is 
enacted that no person shall Ik* granted or acquire a claim or any right 
therein, or carry on placer mining, except in accordance with the pro
visions of the Act. On October 8. 1909, a certain grant of water rights 
was issued to the defendants. Although the grant purported to be 
regularly signed by the mining recorder of the Yukon Territory, it 
was admitted on behalf of the defendants that it was signed by him upon 
the order and direction of the gold commissioner of the said Territory 
without any adjudication thereon by the said mining recorder.

Held, that a mining recorder could only be appointed in the manner 
and by the authority mentioned in the Act referred to, and that as the 
grant in question was signed by a person who was neither </< facto nor 
de jure a mining recorder, the grant was void. In such a case the Crown is 
entitled to take proceedings to avoid the grant in order that the public 
property may not be wrongfully alienated.

Information exhibited by the Attorney-General for Canada 
seeking the cancellation of a certain grant of water rights for min
ing purposes in the Dawson Mining District, Yukon Territory.

W. D. Hogg, K.C., for plaintiff.
F. T. Congdon, K.C., for defendants.
Cassels, J.:—This is an information exhibited on behalf of 

His Majesty the King by the Attorney-General of Canada. The 
information alleges as follows :—

1. That on, to wit, October 8, 1909, a grant to divert and take for mining 
purposes 100 inches of water from Independence Creek in the Yukon Terri
tory was issued by the mining recorder of the Dawson Mining District in the 
Yukon Territory to the defendants, the said grant to take effect on August 
3, 1915, and to continue for a period of 10 years from the said date in pri
ority after the said date to all other grants of water rights from the said

2. The said water grant, although signed by the mining recorder of 
the said Dawson Mining District, was so signed by him upon the order and 
direction of the gold commissioner of the said territory without any adju
dication thereon by the said mining recorder, contrary to the provisions 
and requirements of the Yukon Placer Mining Act, R.8.C., ch. 64, and amend
ments, and the said grant was made and issued through improvidence, inad
vertence and error, and should be cancelled and set aside.

In answer to the allegations in the information, the defendants 
plead as follows:—
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3. The defendants say that the said gold commissioner at the time said 
grant was applied for, and also when it was issued, and for many years pre 
vious to such issue, had and exercised jurisdiction as such gold commis
sioner throughout the whole of the Yukon Territory, and as such gold com
missioner possessed, and openly and notoriously exercised the powers and 
authority of mining recorder to the exclusion of any and all other mining 
recorders, and he so acted under the direction and with the knowledge and 
consent of the commissioner of said Territory, and of the Minister of th- 
Interior of Canada, and of the Government of Canada, and his acts and d< 
cisions as such commissioner, exercising such powers and authority in relation 
to applications for water grants, were from time to time approved by the said 
commissioner of said Territory, and the application of defendants for said 
water grant was adjudicated upon by the gold commissioner exercising such 
powers and authority as aforesaid after hearing the applicants for such grant 
and all parties interested in opposing such application, and all such parties 
submitted to the jurisdiction of the gold commissioner exercising such powers 
and authority, and acquiesced in the same, and the decision of the gold con 
missioner upon such application was approved by the commissioner of the 
Territory and the said grant was issued by the mining recorder as a ministerial 
officer subordinate to the said gold commissioner, and its issue was approved 
by the administrator of the Territory, acting between the resignation of 
one commissioner and the appointment of his successor:

4. The application for said grant was made to the mining recorder and 
was heard and adjudicated upon by the said gold commissioner exercising 
such powers and authority as aforesaid without any choice on the part of 
the defendants as to whether such application should be heard and adjudi 
cated upon by the said gold commissioner, exercising such powers and author
ity aforesaid, or by the mining recorder, and the said application was heard 
and adjudicated upon in the usual way adopted and in force in the Yukon 
Territory from the beginning of its government to the present time.

The evidence was taken under a commission and the case 
argued before me at Ottawa.

There is no dispute as to the facts. The determination of the 
rights of the parties depends on the true construction of the Yukon 
Placer Mining Act and amendments and whether the gold com
missioner had the powers claimed for him by the defendants.

Before considering in detail the statutes governing the deter
mination of the case it may be well to refer to certain facts. The 
Yukon Placer Mining Act was assented to on July 13, 1906, and 
came into force on August 1,1906. It is to be found in the R.S.C 
(1906), ch. 64. Amendments were enacted by the Parliament of 
Canada as follows: 6 & 7 Edw. VII., ch. 54 (April 27, 1907); 7 & 
8 Edw. VII., ch. 77 (July 20, 1908); 2 Geo. V., ch. 57 (April 1, 
1912). The last-mentioned Act is subsequent to the grant 
impeached. The grant is dated October 8, 1909. (Ex. No. 32 
attached to the commission).
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This grant is signed by G. P. McKenzie, mining recorder. 
There is nothing on its face to indicate that the mining recorder 
had not adjudicated on the questions involved. It is admitted, 
however, that the gold commissioner adjudicated on the questions 
in dispute and that the mining recorder merely signed his name on 
the direction of the gold commissioner and had no part in the adju
dication on the merits.

The grant as alleged in the information among other rights 
granted the defendants the right from August 3, 1915, for a period 
of 10 years from that date to divert and take for mining purposes 
one hundred (100) inches of water from Independence Creek, in 
priority to all other grants of water rights from the said Creek.

The information was filed on January 9, 1915. On May 28, 
1907, by order of the Govemor-General-in-Council, F. X. Gosselin, 
was appointed gold commissioner. On February 1, 1912, Geo. 
Black was appointed commissioner of the Yukon and on April 1, 
1912, he appointed the gold commissioner a recorder for the Daw
son District. This is the earliest date since the enactment of the 
Yukon Placer Mining Act that the gold commissioner was ap
pointed a mining recorder. Previously and on June 27, 1909, the 
then commissioner, Alex. Henderson, appointed George Patton 
McKenzie, mining recorder for the Dawson district, and he was 
such mining recorder at the time of the application for the grant 
and adjudication. His appointment was approved of by the 
(iovemor-in-Council (Ex. 62).

After a careful consideration of the statutes and the arguments 
of counsel, I am of opinion that the gold commissioner had no 
authority in the premises. He was not a mining recorder as con
templated by the statute and had no status as such to allow the 
grant in question. I will subsequently deal with Mr. Congdon's 
argument that he was acting de facto as recorder and that his deci
sion cannot be questioned.

Turning to the statutes: For convenience, I have been furn
ished with a copy of the Yukon Placer Mining Act as consolidated 
with the amending Acts. Sec. 90 of 6 Edw. VII., ch. 39 (ch. 64 
of K.S.C. 1906), enacts as follows: “No person shall be granted or 
acquire a claim or any right therein, or carry on placer mining in 
the Territory except in accordance with the provisions of this 
\rt."
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By the interpretation of the statute, sec. 2, sub-sec. (A), it 
is provided as follows:—
“mining" or “placer mining" includes every mode and method of working 
whatsoever whereby earth, soil, gravel or cement may Ik* removed, washed, 
shifted or refined or otherwise dealt with, for the purpose of obtaining gold 
or such other minerals or stones, but does not include the working of rock in 
situ;

Sub-sec. (a) of sec. 2 is as follows:
“claim” means any parcel of land located or granted for placer mining, and 
“mining property” includes, besides claims, any ditches or water rights used 
for mining thereon, and all other things !>elonging thereto or used in the working 
thereof for mining purposes:

Sub-sec. (e) of sec. 2 is as follows:
“gold commissioner," “mining recorder" and “mining inspector" mean, 
each of them, the officer so named, appointed under this Act and acting 
within the limits of his jurisdiction;

I am of opinion that since this enactment came into force, its 
provisions govern and that the gold commissioner appointed as 
such cannot under earlier statutes, if any such exist, confer upon 
himself jurisdiction not conferred by this statute. By sec. 3 of 
the statute (1908), mining recorders shall be appointed by the 
commissioner subject to the approval of the Governor-in-CounciI 
As stated, George Patton McKenzie was appointed recorder on 
January 27, 1909.

Sec. 5 of the statute is as follows :
The gold commissioner shall have jurisdiction within such mining district.' 
as the commissioner directs, and within such districts shall possess also the 
powers and authority of a mining recorder or mining inspector.
This was a part of the original statute 6 Edw. VII. As stated, 
the gold commissioner was not appointed mining recorder until 
April 1, 1912.

An analysis of the statute shews that the gold commissioner 
had certain duties to perform as gold commissioner but was not 
clothed with the powers of a mining recorder until appointed by 
the commissioner. Under the statutes and the authority confer
red upon him he had power to enter into and upon and examine 
any claim or mine. (See. 16).

Where a survey is protested (sec. 39), and in 1908 an appeal wa> 
given from his decision (sec. 39, sub-sec. 6), an appeal is given to 
the gold commissioner from the action of the mining inspector 
(sec. 59, sulwtec. 2). Under sec. 61, an appeal lies to the gold com
missioner. An appeal also lies to the gold commissioner from the



27 D.L.R.I Dominion Law Reports.

Sec. <4 was enacted
Lx. C

I he King

Murphy

Casaela, J

decision of the mining recorder under sec. 6G. 
in 1912. Under sec. 88 an appeal is given.

When the application is for a water grant under sec. 54 and 
following sections, the recorder (with the approval of the commis
sioner), has to pass upon the question. Commissioner by the 
Interpretation Act is to have the same meaning as they have in 
the Yukon Act. The Yukon Act, ch. 63 R.S.C. 1900, defines 
Commissioner as follows: “The Commissioner of the Yukon 
Territory” and see sec. 4 of ch. G3.

It was strenuously argued by Mr. Congdon that the gold com
missioner having acted de facto as mining recorder his action cannot 
be questioned by third parties. 1 have read the various citations 
referred to but do not agree with the contention. The Crowrn in 
the present case is not a third party within the meaning of any of 
the cases cited. It is primarily interested in protecting public 
property from being through error wrongfully alienated. More
over, there was a “de jure” mining recorder, and a de facto and also 
a de jure officer can hardly exist together.

The contention that the action of officers of the Crown in 
acquiescing in the assumption of powers by the gold commissioner 
cannot prevail as against the statute. See Booth v. The King, 
10 D.L.R. 371, 14 Can. Ex. 113,14G; 21 D.L.R. 558,51 Can. S.C.R. 
20, 56, and authorities cited. Laches forms no defence. Ontario 
Mining Co. v. Seybold, 31 O.R. 38G, 393; L.R. App. Cas. 1903, pp. 
83-84. Black v. The Queen, 29 Can. S.C.R. 693, G99.

I am of opinion that the grant in question was issued in error 
and improvidently and should be declared null and void. See 
King v. Powell, 13 Can. Ex. 300; Atty.-Gen'l v. Contois, 25 Gr. 
Ch. 346; Atty.-Gen'l v. Garbutt, 5 Gr. Ch. 181; Atty.-Gen'l v. Mc
Nulty, 11 Gr. Ch. 281; Fonseca v. Atty.-Gen'l, 17 Can. S.C.R. 612 
at 650. The defendants must pay the costs of the action.

Judgment accordingly.

Reporter’s Note:—For an instructive case onthegeneral right 
of the Crown to impeach letters patent and grants for improvi
dence, see Fonseca v. Atty.-Gen'l, 17 Can. S.C.R. 612. Reference 
may also be had to the following Canadian cases: Att'y-Gen'l v. 
Contois, 25 Gr. 346; Att'y-Gen'l v. McNulty, 8 Gr. 324; 11 Gr.
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SASK. NORTHERN PLUMBING AND HEATING CO. v. GREENE.
u n Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Ncuiands and 

McKay, JJ. March tb, 1916.

1. Mechanics’ liens (§ V—30)—To what property attaches—Interest 
of “owner”—Work at request of others—Assumption of

Under sec. 2 (3) of the Mechanics’ Lien Act, R.S.S. 1909, ch. 150. a 
mechanic’s lien can only attach upon the estate or interest of the person 
at whose request and upon whose behalf and for whose direct benefit 
the work is done; a lien which appears to be for work done at the instance 
of other persons, without indicating that the work was done for the 
“owner” of the property to be charged, is incurably defective and the 
owner’s subsequent undertaking to assume such lien is not binding on 
him.

Statement Appeal from a judgment dismissing a mechanics’ lien action 
Affirmed.

G. A. Cruise, for appellant.
B. H. Squires, for respondent.
The judgment of the Court was delivered by 

iiauitaio,c.j. Haultain, C.J.:—Sometime in 1913, the defendant Greene 
sold the land in question in this case under agreement to one Rich
ard H. Shore. Some arrangements were made between Richard 
H. Shore and his son, the defendant T. E. Shore, and the defen
dant Miller by which Richard Shore was to apply for a hotel 
license for the premises and in the event of a license being granted 
the hotel business was to be carried on on a joint arrangement 
between the parties. Richard Shore accordingly applied for a 
hotel license. In order to make the premises comply with the 
regulations certain additions and alterations became necessary, 
among others the plumbing which is the subject of this action. 
The plumbing was done by the plaintiffs on the order of the defen
dant T. E. Shore, who was acting in that behalf for his father and 
on his instructions.

For some reason, which does not concern this case, Richard 
Shore’s application for a license was refused and the conditional 
agreement between him and T. E. Shore and Miller came to an 
end. Richard Shore died sometime in 1914 and up to the time 
of his death remained in possession and occupation of the pre
mises.

On November 12, 1913, the plaintiffs filed a mechanics’ lien 
which is in part as follows:—

The Northern Plumbing and Heating Co. of Saskatoon, in the Province 
of Saskatchewan, plumbers, under the Mechanics’ Lien Act, claim a lien 
upon the estate of Caleb Joshia Greene in the undermentioned land in respect
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of the following service and material, that is to say: “Work and labor done 
and performed and materials supplied, which work was done or materials 
furnished for J. Miller & T. E. Shore, both of Saskatoon,in the said Province 
of Saskatchewan, on or before October 15, 1613. The sum claimed as due 
is the sum of six hundred and thirty-one (06/100) dollars. The following 
is the description of the land to be charged; lots 25, twenty-five and (26) 
twenty-six, block (16) sixteen, plan D.J. in the city of Saskatoon, Sask.

On August 25, 1914, Flora Jane Shore, the administratrix 
of the estate of Richard H. Shore, gave a quit claim deed to the 
defendant Greene of all her estate, rigut, title, etc., in and to the 
property in question and Greene went into immediate possession, 
which he has retained ever since. Sometime in October, 1914, 
the plaintiffs began the present action. The statement of claim 
alleges in par. 5, that:—

The said building was constructed and said work and labor done and 
said materials furnished with the knowledge, privity and consent of the 
defendant Caleb Joshia Greene, who gave an undertaking to the plaintiff 
to assume and pay for the said work and labor and materials and the said 
building has materially increased the value of the said land.

The claim for relief is as follows:—
The plaintiff therefore claims:
(a) An order for the payment to the plaintiff by the defendants of the 

sum of $631.06, together with interest thereon at the rate of 5% per annum 
from the filing of the said lien, and the costs of this action, (b) A declaration 
that the said sum of $631.06 constitutes a valid lien upon the land herein
before mentioned and described subsequent to the mortgage thereon of the 
Inter-continental Mortgage Co. (c) That in default of payment of the said 
sum for a period of sixty days or such further time as may be decided by the 
Court, the said premises l>e sold subject to the said mortgage under the direc
tions of the Court or the Sheriff of the Judicial District of Saskatoon, or the 
bailiff in that behalf, and that the proceeds of the said sale, after payment 
of costs incurred thereby, be applied in payment of the lien of the plaintiff 
and other liens, if any, according to priority, (d) That upon such sale being 
held there is not sufficient money realized with which to pay the plaintiff’s 
claim, the plaintiff have judgment for any deficiency against the defendants, 
(e) That directions be given for the taking of all necessary accounts, (f) Such 
further and other relief as may be necessary.

On the trial of the action, the action was dismissed on the 
ground that the lien was filed against the estate of Caleb J. Greene 
and there was no evidence to shew that the work was done at his 
request or upon his credit or upon his behalf or with his privity or 
consent or for his benefit.

The trial Judge also held, and in my opinion quite rightly, 
that the alleged undertaking of the defendant Greene to assume 
the lien was not binding on him, at least so far as the plaintiffs 
are concerned. At the time the lien was filed, the only estate or
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interest it could attach upon was the estate or interest of Richard 
H. Shore in the land, as he was the person at whose request and 
upon whose behalf and for whose direct benefit the work was done. 
(See secs. 2 (3) and 7 of the Mechanics’ Lien Act, R.S.S. 1909, ch. 
150). There was no promise or undertaking at that time or for 
many months afterwards by Greene to assume the lien. The 
claim for lien, therefore is, in my opinion, absolutely and incur
ably defective as it does not indicate even indirectly the name of 
the “owner” of the property to be charged.

If a proper claim for lien had been filed the lien might have 
been entitled to rank upon any increased value in the selling price 
of the land by reason of the work done, in priority to Greene’s 
rights as seller, under secs. 7 (3) and 13 (2) of the Act. But the 
appellants do not ask for that and, as I have already pointed out. 
even in that case the lien should have been claimed against Richard
H. Shore as “owner.”

By his subsequent transactions with the Shore estate, Greene 
in August, 1914, succeeded to the estate or interest of Richard H. 
Shore in the land and took that estate or interest subject to any 
liens attaching upon it, under sec. 2 (3) of the Act. But, as a suffi
cient claim for lien was not filed, the plaintiffs could not succeed 
even if their action had been brought to enforce the lien against 
Greene in that capacity. The appeal is, therefore, dismissed with 
costs. Appeal dismissed.

SMITH v. YORKSHIRE GUARANTEE CO.
British Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martin• 

Galliher and McPhillips, JJ.A. April 4, 1916.

I. Contracts (§ I A—2)—Sealed instruments—Power of agent —
Joint purchase of land.

A contract under seal is only binding upon those who sign it, and an 
agreement under seal for the purchase of land, which is executed by 
one of two purchasers, cannot, even on the principle of agency, bind 
the other who was not a party to it.

[Re International Contract Co. (1871), 6 Ch. App. 525, followed.]

Appeal from the judgment of Gregory, J., decreeing the en
forcement of an agreement for the sale of land. Reversed. 

Douglas Armour, for appellant, plaintiff.
Bodwell, K.C., for respondent, defendant.
Macdonald, C.J.A.:—The appeal is by the plaintiff Smith 

from the judgment against him on his counterclaim. An agree
ment under seal was entered into between the defendants and the
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plaintiff Alexander for the sale and purchase of land. In connec
tion with the purchase Alexander and Smith paid several thousand 
dollars and then discontinued payment. There seems to have 
been an understanding between the two plaintiffs that the land 
was purchased for both of them but the agreement was taken 
in the name of Alexander alone.

The action to recover back the moneys paid was dismissed, 
but the Judge gave judgment against both plaintiffs on the de
fendants’ counterclaim for the balance of the purchase price. 
Alexander has not appealed, but Smith has appealed on the ground 
that as he was not a party to the purchase agreement, which is 
under seal, he could not be sued upon it, and I think that that 
contention is right.

The general rule is that, when the contract is under seal, the 
deed must be declared upon notwithstanding that the nature of 
the contract be such that, without the existence of the deed, an 
action of debt could have been maintained. Alt'y v. Parish, 1 
New Rep., referred to in note to Evans v. Bennett, 1 Camp. 303.

In Beckham v. Drake (1842), 9 M. & W. 79, Lord Abinger, C.B., 
at p. 91, clearly lays it down that a contract in writing by an agent 
signed by himself will bind his principal, and that the law makes no 
distinction except between contracts which are and contracts 
which are not under seal. A contract under seal can bind none 
but those who signed and sealed it. All other contracts, whether 
in writing or not, are treated as parol contracts: Re International 
Contract Co. (1871) (Pickering's Claim) 6 Ch. App. 525, is exactly 
in point, and is entirely in the appellant’s favour. I would, there
fore, allow the appeal.

Martin, J.A., dissented.
Galliher, J.A.:—I think under the circumstances as disclosed 

in this case Mr. Armour’s contention that Smith cannot be sued 
in respect of the contract by deed, to which he is not a party, is 
sound. The appeal should be allowed.

McPhillips, J.A.:—I am of the same opinion as the Chief 
Justice. No agreement other than the agreement under the seal 
of Alexander was established and the law is clear that no person, 
not a party to a deed, is capable of suing or being sued. This is 
the case even though the deed in its terms set forth that the deed 
is made on behalf of someone not a party thereto or that the coven-
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B. C. ants are made with him. Lord Ellenborough, C.J., in Storer \
C. A. Gordon, S If. A 8. 308-323,15 H R. 4M, at p. 503, said:—

Yorkshire

As to the release, the objection is this, that where there is such a deed 
as is technically called a deed inter partes, that is a deed importing to be be
tween the persons who are named in it as executing the same and not as some

Guarantee deeds are general to “all people” the immediate operation of the deed is t<> 
Co. be confined to those persons who are parties to it; no stranger to it can tak«* 

MePhiilipe. j.a. UD(ler it except by way of remainder nor can any stranger sue upon any of 
the covenants it contains.

•

Smith was no party to the agreement under seal executed by 
Alexander—and he could not sue upon it either at law or in equity. 
In Ex parte Pierqj, He Piercy, L.R. 9 Ch. App. 33, Lord Selbome, 
L.C., at p. 40, said:—

Mr. Piercy is no party to the deed and in no manner or form whatever 
entered into any contract upon that occasion—he is as free as if no such 
agreement had ever been made and it is not with him but between the com
panies inter se that this arrangement is made.
It is to 1m* observed that Gregory, J., arrived at his judgment upon 
the counterclaim with some hesitancy and with great respect—I 
am of the opinion that it is not sustainable. I would allow the 
appeal.

Irving, J.A., agreed. Appeal allowed.

SASK. ROGERS LUMBER CO. v. C.P.R. CO.

iTc Saskatchewan Supreme Court, Larnont, Elwood and McKay, JJ.
March 18, 1916.

1. Carriers (§ III I) 2—402)—Notice of arrival—Limitation of lia
bility AT STATION HAVING NO AGENT.

A carload of coal carried by a railway company under a condition in 
a bill of lading approved by the Railway Board (sec. 340 of the Railwax 
Act, R.S.C. lOOt), ch. 37), that “goods in carloads destined to a station 
where there is no authorized agent shall be at the risk of the carrier 
until placed on the delivery siding,” manifests no intention as to require 
the carrier to give notice of the arrival of the car at such station, the 
failure of which cannot render the carrier liable for the contents stolen 
therefrom after the car has been placed upon the delivery siding.

Statement Appeal from a judgment in favour of plaintiff in an action for 
negligence of a carrier. Reversçd.

J. A. Allan, K.C., for appellant.
C. Schull, for respondent.
The judgment of the Court was delivered by

El wood, J. Elwood, J.:—This is a case tried before the District Court 
Judge at Moose Jaw on certain admissions of facts. The admis
sions which are material to the consideration of the matter are the 
following, namely: “That a carload of coal was carried by the 
defendant company under the conditions contained in a certain
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bill of lading and which bill of lading had been duly approved by 
the Board of Railway Commissioners for Canada.

“That the said carload of coal arrived at Pambrum, Saskat
chewan, in due course and was by the defendant company placed 
upon a delivery siding at said station, which said siding was owned 
and operated by the defendant company in its business as com
mon carrier, subject to the provisions of the Railway Act of Canada.

“That no notice of the arrival of said car was given by the 
defendant company to the plaintiff and the plaintiff did not In
come aware of the arrival of said car until several months there
after.

“That the plaintiff never received said coal nor any part thereof 
and the same was stolen from the car containing said coal, by per
sons unknow-n, shortly after the arrival of said car at Pambrum, 
Saskatchewan, as aforesaid.

“That Pambrum is a station in Saskatchewan on the defendant 
company’s line of railway where there was not at any of the times 
material to this action any authorized agent of the defendant.”

The District Court Judge gave judgment for the plaintiff with 
costs; from this judgment the defendant appealed.

The bill of lading under which the coal was shipped inter alia 
contained the following:—

Sec. G. Goods not removed by the party entitled to receive them within 
48 hours (exclusive of legal holidays), or in the case of bonded goods, within 
72 hours (exclusive of legal holidays), after written notice has been sent or 
given, may be kept in car, station, or place of delivery or warehouse of the 
carrier, subject to a reasonable charge for storage ami to the carrier's resijonsi- 
bility as warehouseman only, or may at the option of the carrier (after written 
notice of the carrier's intention to do so has l>een sent or given), be removed 
to and stored in a public or licensed warehouse at the cost of the owner and 
there held at the risk of the owner and without liability on the part of the 
carrier, and subject to a lien for all freight and other lawful charges, including 
a reasonable charge for storage.

Goods in carloads shipped from a private siding or a station, wharf, or 
landing where there is no duly authorized agent, shall be at the risk of the 
owner until the car is lifted or bill of lading is issued by the carrier, and 
thereafter shall be at the risk of the carrier. Goods in carloads destined to 
a private siding, or station, wharf, or landing, where there is no duly authorized 
agent, shall be at the risk of the carrier until placed on the delivery siding.

It is contended that the goods in question being a carload 
destined to a station where there was no duly authorized agent, 
the defendant’s risk ceased on the placing of the car on the delivery 
siding. The respondent, however, contends that notwithstanding
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__ that provision, there still remained the duty of giving notice; and 
8. C. a number of cases were cited in support of the contention that a 

Roukrh common carrier in order to relieve himself from liability must 
Lumber Co. gjve notice of the arrival of the goods.

C.P.R. In none of the cases cited, however, was there a condition such 
Ewrôôd! j. as is above mentioned. It seems to me abundantly clear that the 

liability of a common carrier may be limited by contract. Sec. 
340 of the Railway Act provides that a limitation of liability must 
be approved by the Board of Railway Commissioners, and in this 
case the above limitation of liability was approved by the Board of 
Railway Commissioners. If the contention of the respondent is 
correct, then by whom is notice to be given? The defendant 
company had no agent at the siding and the only persons, I as
sume, that would know of the delivery of the car would be those 
in charge of the train that delivered the car; are they, then re
quired to give notice? It seems to me, that a very slight reflection 
would easily convince one that this was never intended. If notice 
is required to evade liability then why was the paragraph in ques
tion placed among the conditions? It would seem to me that the 
whole matter would be covered by the first portion of the section, 
because it provides that on the expiration of the stipulated time 
after notice is given, the responsibility of the carrier, as a carrier, 
shall cease. The whole intention, to my mind, of the concluding 
portion of the section is this, viz., in cases where goods are shipped 
from a point at which the railway company has no authorized 
agent then the liability of the carrier shall only commence at the 
time that the carload of goods is actually moved by the carrier or 
at the time the bill of lading is issued and that that risk shall con
tinue thereafter, in case of a carload of goods destined to a point 
at which there is no authorized agent of the carrier, the liability 
shall cease as soon as the carrier has delivered the car on the de
livery siding.

To my mind there can be no other construction placed upon 
the condition under consideration.

Having reached that conclusion then, it follows that under the 
facts of this case, the defendant company is relieved from respon
sibility. In my opinion, therefore, the judgment below should be 
reversed and there should be judgment dismissing the plaintiff’s 
claim with costs. The defendant should have the costs of this 
appeal. Appeal allowed.



27 D.L.R.I Dominion Law Reports. 417

Y.M.C.A. v. RANKIN.
British Columbia Court of Appeal, Miudonahl, C.J.A., ami Irving, (lalliher, 

ami .\l(Phillips, JJ.A. April 3, 1916.

1. Contracts (§ I C 2—29)—Sufficiency of consideration—Subscrip
tion FOR CHARITABLE PURPOSE.

A subscription whereby a certain sum of money is promised towards 
the erection and equipment <>f a building for the Young Men’s Chris
tian Association, in reliance of which liabilities are incurred and other 
subscriptions obtained, forms a sufficient consideration for a contract 
and is enforceable even before the completion of the building.

[Sargent v. Nicholson, 25 D.L.K. 638, followed.)

Appeal from the judgment of Mclnnes ,Co.J., dismissing an 
action to enforce a charitable subscription. Reversed.

D. A. McDonald, for appellant, plaintiff.
Craig, for respondent, defendant.
Macdonald, C.J.A.:—The legal question involved in this 

appeal was recently considered by the Manitoba Court of Appeal 
in the case of Sargent v. Nicholson, 2.5 D.L.R. 638, and holding 
the same view of the law as that expressed in the opinion of 
Cameron, J.A. (concurred in by the other members of that 
Court), I think no useful purpose would be served by going over 
the same ground in this case.

Considerable argument was directed to the respondent’s con
tention that as the buildings had not been completed the action 
is not maintainable.

Reliance was placed on the language of Richards, J., in Berke
ley Street Church v. Stevens, 37 U.C.Q.B. 9, that—

When the work is completed, as in this case, if he dot's not pay he may 
be sued for the money so promised.
The fact that there the building had been completed, while here 
it has not, is one of the distinctions raised between the two cases, 
but I would point out that there is another distinction which 
nullifies the one just mentioned, that is to say, that the contract 
in question here fixes the due dates of the sums promised.

In the case just mentioned the time for payment not being 
specified it might perhaps, in the circumstances, have been thought 
that the moneys were not to be payable in advance, but only 
when the work had been completed. I am far from saying that 
apart from this fixing of the dates, the promised contributions 
could not have been recovered by action before the completion 
of the buildings; but it is enough to say that the dates having 
been fixed by the parties, and default having been made in
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payment, a right of action accrued. Berkeley Street Church \ 
Steve ns, supra is authority for the proposition, that the promis* 
to contribute the building funds was revocable only up to th- 
time it was acted upon by the trustees by the incurring of ohliga 
tions on the faith of it. Thereupon it became a contract in fact 
and not a mere offer of a gift.

While the facts concerning the obligations entered into by 
the appellants were not fully brought out at the trial, I think 
it sufficiently appears that the appellants, acting on the faith of 
the promised donations, entered into very heavy obligations 
They appear to have let contracts which resulted in the erection 
of buildings which, while not yet complete, are in an advance-1 
state of construction. The buildings appear to have been erected 
on the appellants’ land, and what present or future obligations have 
been incurred in respect of taxes and rates is not disclosed, but 
it is manifest that the appellants cannot now be placed in statu 
quo.

He Hudson, Creed v. Henderson, 54 L.J. Ch. 811, was greath 
relied on by respondents’ counsel, but the circumstances of that 
cast1 I think differ very greatly from those of the case at Bar 
There the donations were to be distributed in reduction of church 
indebtedness: if discontinued the trustees of the fund would hue* 
less to distribute, they would have smaller gifts to make to tic 
different bodies intended to bo assisted. That at all events wa- 
the view of the Judge. Here the parties must have clearly under 
stood that once the undertaking was entered upon it would involve 
responsibilities which could not be displaced until the building- 
were completed, that is to say, it would be absurd to suppose that 
either the appellants or respondents entertained the view’ that 
the buildings should l>e commenced and abandoned at any 
time the funds should fail by reason of subscribers not meeting 
their engagements. I would allow the appeal.

Galliher, J.A.:—Since this case was argued, the Court of 
Appeal for Manitoba has decided in a similar case (with on** 
exception), that the subscriber is liable: see Sargent v. Nicholsoi 
25 D.L.R. 638. I agree with the reasons for judgment of Cam
eron, J.A., who delivered the judgment of that Court.

The exception to which I referred above is this:—I would infer 
from reading that case that the building had been completed, while 
in the case at bar it is left in an unfinished state requiring large
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sums of money to complete it. There is no suggestion that the B- ^
total subscriptions if paid would not have been sufficient to C. A.
complete the structure undertaken by thq appellants. The total y.M C A 
subscriptions were $520,000, of which $230,000 has been paid R ' 
up, and the contract price for the building was $350,000. ------

Over and above the contract price there would be extras and Gelllher-1A- 
the installing of fixtures and furniture necessary for a building of 
this description, but the difference between the contract price and 
the total subscriptions leaves a handsome margin for this. Once 
the consideration for the contract is established—and under the 
authorities I think there can be no question as to that—it 
resolves itself into the one narrow point—can the subscribers 
be called upon to pay up while the building is incomplete and at 
a standstill for lack of funds? The money is subscril>ed for the 
very purpose of creating a fund out of which from time to time 
payments are to be made as the building progresses. Now, if 
any subscriber or combination of subscriljers by refusing pay
ment of the sums subscribed bring about a condition by which it 
is rendered impossible to proceed to completion though the work has 
been undertaken and large sums expended thereon, they are by 
their own act destroying the very purpose for which they sub
scribed, in other words, taking advantage of their own wrong to 
escape their liability.

In Thomas v. Grace, 15 U.C.C.P. 462, at 4bS, Richards, C.J., 
has this to say:

Plaintiff, of course, could be called upon to show a proper ex|ienditure 
of the money that he had received for a certain pur|x>se; but it is no answer, 
if he has a right to receive the money, to say that he has not begun to expend 
it for the purpose for which it was paid to him. Besides, we must import 
into agreements like this that which was present to the minds of all at the 
time it was entered into. It was not contemplated nor made a condition 
precedent that the church and rectory should be built before the money 
subscribed was paid. The very money subscribed was undoubtedly to be 
employed for paying for the building, and would be required for that pur|x>se, 
and, in the usual course of things, from time to time, to pay for the building 
as it progressed.

Should this statement of the law be considered too wide, we 
have before us in the case at Bar the fact of a contract let and an 
obligation incurred. I would allow the appeal.

McPhillips, J.A.: I would allow the appeal for the same rea- McPhiiupe. j.a. 
sons as given by me in Vancouver City Young Men's Christian 
Assoc, v. Wood, inf rat*

Irving, J.A., agreed. Appeal allowed. Irving. J.A.
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B. C. Y. M. C. A. v. WOOD.
C. A. Contracts (§ I C 2 — 29) — Sufficiency of consideration—Subscription

FOR CHARITABLE PURPOSE.

"SET- Macdonald, C.J.A.:—This case is identical with Y. M. C. A. 
v. Rankin, ante, and the result will be the same.

Gaiiiher.j.a. Galliher, J.A.:—It follows from the decision just handed 
down in Y. M. C. A. v. Rankin, that this appeal also 
should be allowed.

il Phimrw, j.a. M (.'Phillips, J.A.:—This is an appeal from the judgment of
Mclnnes, J., in the County Court of Vancouver, dismissing the 
action. We are without the assistance of written reasons from the 
Judge, but it can be assumed that the judgment proceeded upon 
the ground that there was no enforceable contract. It cannot 
be gainsaid that the subject matter of the action is very close 
to the line, and the first glance at the contract sued upon and the 
attendant facts would seem to impel the conclusion that no legal 
obligation exists. The appellant is an incorporated association 
and within its corporate powers embarked upon the construction 
of a large building upon Georgia Street in the City of Vancouver 
which, when completed, will be an ornament to the city and 
designed no doubt to well supply the purposes for which it is 
intended. Before entering upon the w*ork of construction sub
scriptions were obtained from some two thousand or more citi
zens of the City of Vancouver to defray the cost of the erection 
of not only one but three buildings. The form that the agreement 
took in the case of the respondent as well as all others follows:— 
$100.00 Vancouver, B. C., Nov. 10, 1910.

For the purpose of erecting and equipping three buildings for the Van
couver City Young Men’s Christian Association, and in consideration of 
the subscriptions of others, 1 promise to pay to the said Association one 
hundred dollars, payable as follows:—One-fifth December 1, 1910; one-fifth 
May 1, 1911, one-fifth November 1, 1911, one-fifth May 1, 1912, one-fifth 
November 1, 1912, or will pay in full on May 1, 1911.

(Signed) R. G. Wood,
(Address) 601 Hastings St. West.

The case for the appellant established the execution of the agree
ment by the respondent and no evidence whatever was led to 
show that the respondent at any time revoked the offer made 
or repudiated his promise in any way—in fact, the evidence is 
that he would pay the money agreed to be paid were he in a posi
tion to do so—reliance though is wholly placed upon the conten-
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tion that there is no legal or enforceable contract, i.e., that it __ 
is without consideration. The facts as adduced at the trial C. A. 
show that following subscriptions totalling $520,000—approxi- y.M.C.A. 
mately $230,000 was paid up. When a considerable sum of *'•

. , ... , , VS OOD.
money was in hand—in January, 1913—a contract was let for ----

' - •, ,• i i -, i- , . M'Phillii • J.ithe first building—the building before referred to—for the sum 
of $.350,000, and the building is roofed in and the structural 
work may be said to be completed—what remains to be done is 
the interior and ornamental work—no doubt still requiring a 
very considerable amount of work and outlay of moneys. The 
work upon the building is now suspended, owing to lack of funds 
—that is, owing to non-payment of subscriptions the appellant 
is without funds to complete the building. The evidence does 
not disclose the fact, but it was stated at the Bar upon the argu
ment that to the extent that the building has been constructed— 
all moneys therefor have been paid to the contractors and no 
further liability exists upon the appellant to the builders. The 
building in its present condition is useless for the purposes intended 
—for that matter useless for any pur{>ose. When all the surround
ing facts are looked at—the agreement as executed by the re
spondent studied—and in particular the words “and in considera
tion of the subscription of others’* given due weight—it seems 
to me that consideration for the promise upon the part of the 
respondent is in law well established. It would be highly inequit
able that others should subscribe and in good faith pay up their 
subscriptions and that the respondent should escape liability.
The countervailing equity impels and constrains the imposition 
of liability upon the respondent. There can be no question that, 
if not in express terms, there was an implied request from the 
respondent to the appellant to proceed in the construction of 
the building—and the contract for one of them was entered into 
and obligations incurred—that being the fact, the rcs|>ondent, 
upon that state of facts alone, became and was obligated in law 
to pay the amount agreed to be paid by him in the furtherance 
of the adventure or undertaking which he in common with others 
was instrumental in launching. It is argued that because of the 
fact that to-day no further liability remains upon the contract 
with the builders—and that therefore it follows that the lia
bility looked at as one of indemnification only—no longer exists.
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B. C.

cTÂ.
Y.M.C.A.

Wood.

Irving, J.A,

This is, with deference, idle contention in my opinion. The legal 
liability commenced with the execution of the agreement when 
it was followed by the subscriptions and payments thereon of 
others—coupled also with the appellant embarking upon that 
which was contemplated and requested to be done—what was 
contemplated was a completed undertaking and the duty of 
the appellant is to carry out that undertaking in its entirety or 
to the extent that the funds capable of being got in will extend

Sargent v. Nicholson, 25 D.L.R. 638, is a case very much in 
point. Cameron, J., refers to a number of authorities and at 
p. 643 says:—

The weight of opinion seems to be, as I read the authorities, that in the 
ease of a subscription such as this before me, when, in consequence and on 
the faith of it, advances have been made and liabilities incurred, before revo
cation, then the promise becomes binding on the subscriber. Other views have 
been taken of the nature of the underlying consideration in such cases, but. 
in my judgment, the one I have stated seems to commend itself most strongly
And Haggart, J., at p. 644 says:—

In addition to the grounds relied upon by him, namely, that on the faith 
of the subscription in question and other promised subscriptions, the Y.M.C.A 
bad erected buildings and incurred obligations which formed a sufficient 
consideration, I would observe that, in express terms, the document pro
vides that, in consideration of the subscriptions of others, the defendant 
promises, etc.

Now, supposing there are 100 subscribers all signing similar documents, 
then I think the 99 other promises and subsequent payments for the accom
plishment of a common object would be a sufficient consideration for each of 
the individual promises.

The person who drafted the subscription card intended to bind the sub
scriber with a legal obligation, and I think he has accomplished his object.

The agreeir ent sued upon is equally forceful to that under 
consideration in the Manitoba case—in fact in like terms. I 
would allow the appeal.

Irving, J.A., igreed. Appeal allowed.

SASK. CITY OF REGINA v. TOWN OF GULL LAKE.
Saskatchewan Supren.e Court, Larnont, Brown and Elwood, JJ.

”• March 18, 1918.

1. Municipal corporation* (§ II G G—264) —Liability for care ok 
the sick—Residence—Retroactiveness of statute.

The residence required to charge a town with the statutory lia
bility under secs. 171 and 1« _ of the Town Act, R.S.8. 1909, eh. 85. i" 
hospital treatment of persons falling sick, refers to the place where tin 
person happens to fall sick aid not to the place where the person i- 
admitted to the hospital; the hot that the statute has been amended 
as to make notice of receiving ihe patient a condition precedent u 
such liability cannot apply to cases arising before the passage of tie 
amendment.
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Appeal from a judgment dismissing an action to recover for 
care of the sick under the Town Act, R.S.8. 1909, ch. 85. secs. 
171, etc. Reversed.

G. F. Blair, for plaintiffs, appellants.
S. Hoffman, for respondents.
The judgment of the Court was delivered by
Lamont, J.:—The plaintiffs in this action claim from the de

fendants the sum of $111, for keeping and treating in the plain
tiffs’ hospital one Emma Ellington, alleged to have been a resi
dent of the town of Gull Lake at the time she was taken ill. The 
action is brought under the provisions of ch. 85, R.S.S. 1909. 
The sections of that Act bearing upon the question are as follows:

171. It shall be the duty of the council to make due provision for the 
care and treatment of any person who has been a resident of the town for 
at least thirty days who falls ill and who, for financial reasons or otherwise, 
is incapable of procuring the necessary medical attendance and treatment.

172. If such person is admitted as a patient by any hospital which 
receives aid from the general revenue of the province the board of such 
hospital may demand from the council the sum of one dollar per day for each 
day’s actual treatment and stay of the patient in such hospital.
Sec. 173 makes provision for the recovery by the town from 
the patient of any sum paid to the hospital under the preceding 
sections.

The facts are as follows: Emma Ellingson’s father lived near 
Gull Lake and was in poor circumstances. In March, 1912, 
Kmma went to work as a waitress in Lakeview Hotel, Gull Lake. 
She worked there for il months, until February 1913, when she 
was taken ill with a disease of the hip joint. On February 12 she 
went to the hospital in Winnipeg for treatment and remained 
there 4 weeks and 3 days. She says the doctor in Winnipeg ad
vised her to go to Regina and have the X-ray treatment. When 
she went to Winnipeg she had $90; the hospital and doctor’s 
bill cost her $70. When she left Winnipeg, she returned to Gull 
Lake for a few days and then went out to her father’s, also for 
M>me days. On April 10 she went to the hospital at Regina and 
remained there 111 days. She did not pay her hospital bill 
at Regina. After leaving Regina hospital, she returned to her 
father’s for 2 or 3 months; then she earned $00, working for her 
brother, which, she says, she used for clothes. Subsequently, 
die worked in a hotel at Shaunavon at .$30 per month, earning 
some $360, some of the money she thus earned she used for clothes, 
and the balance she sent to her father.

SASK.

8. C.

Lament, J.
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Lamont, J

Tliv District Court Judge, before whom the matter was heard, 
held that she had not been a resident of Gull Lake for the 30 day- 
preceding her admission to Regina hospital, and that therefore 
the town was not liable. With deference, 1 am of opinion that this 
view' cannot lie supported.

Sec. 171 does not require the patient, for whose care and 
treatment the town must provide, to be a resident of the town for 
30 days prior to admission to a particular hospital; the liability 
of the town arises when the following requisites have been complied 
with:—(1), If a resident falls ill; (2), If such person has been ;i 
resident for at least 30 days prior to falling ill ; and (3)* If such 
person is—for financial reasons or otherwise—incapable of pro
curing necessary medical attendance and treatment.

The residence required to create liability is residence for 30 
days prior to falling ill; not for 30 days prior to admission to a 
hospital. The evidence in this case establishes that Emma 
Ellingson was a resident of (lull Lake at the time she fell ill. 
and had been for the preceding 11 months. It also establishes 
that the illness for which she was treated in the Regina hospital 
was the same illness which had forced her to cease work in Feb
ruary, 1013, and to go to the hospital at Winnipeg. Her treat
ment at Regina, on the advice of the Winnipeg doctor, being, 
as I take it, a continuation of the treatment considered advisable 
by him.

This being so, the only other question is: Was she, for finan
cial reasons or otherwise, incapable of procuring necessary medical 
attendance and treatment?

It was not suggested to us that her going to the Winnipeg 
hospital was unnecessary, nor was it argued that the advice of 
the Winnipeg surgeon—that she go to Regina hospital for treat
ment—was otherwise than proper and necessary; we must, there
fore, in my opinion, take it that her admittance to both hospitals 
was necessary for the proper treatment of her disease. Her 
hospital bill at Regina she did not pay; the reason she did not 
pay it was, she says, because she did not have the money. There 
is no evidence1 that when she left Regina hospital she had any 
money whatever. For financial reasons, therefore, she was unable 
elsewhere to procure the treatment necessary for her disease. 
That she subsequently earned certain moneys is immaterial. The
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right of the plaintiffs against the defendants was complete when SASK. 
the woman left the plaintiffs' hospital. All the conditions prece- 8. C. 
dent necessary to enable the plaintiffs to recover were shown t'rrTos 
to have been e The defendants are therefore liable. Keoina

It was contended by defendants that the plaintiffs should (it u 
have notified them that the patient was in their hospital, and 
it was pointed out that, under the Act as now amended, such *L*n,on,iJ 
notice must be given. The Act as it stood when the woman fell 
ill, and when her indebtedness to the plaintiffs arose, did not 
require such notice. We, therefore, cannot read into the Act a 
requirement respecting notice as a condition precedent to lia
bility on part of the defendants when such liability arose.

The appeal should be allowed with costs, the judgment of 
the Court below set aside, and judgment entered for plaintiffs 
with costs. Appeal allowed.

DORRELL v. CAMPBELL. B. C.
British Columbia Court of Appeal, Macdonald. C.J.A., and Martin, (lallihcr f77 

ana Mcrhillifts, JJ.A. April S, 191 fi.

1 Mechanics’ liens (§ VIII—61) — Assignee as party defendant.
A hank holding an assignment of the balanee of the contract price 

owing hy the owner to the principal contractor has a sufficient interest 
to he added a party defendant in a mechanics' lien action.

\Moser v. Marsdcn, (1892| 1 ('h. I>7; Hitching v. Hicks, 0 P.R. (Ont.),
518, referred to.|

Appeal from order of Grant, Co. J., adding an assignee as Statement 
party defendant to a mechanics’ lien action. Affirmed.

K. A. Lucas, for appellant, plaintiff.
/?. L. Head, K.C., for respondents, Campbell & Wilkie.
II. M. Macdonald, for respondent, Bank of Toronto.
Macdonald, C.J.A.:—This is an appeal from an order of “olÏ*4, 

Grant, Co. J., ad«i the Bank of Toronto, a party defendant 
in a mechanics’ lien action. The ground of the bank’s a- 
tion to be added as party defendant was that it held an assign
ment of the balance of the contract price owing by the owner to 
the principal contractor. If the lien claimants established their 
liens, the owner will have the right to pay them off out of the said 
moneys and thus relieve his property. The bank is therefore 
interested in defeating the liens, and as the owner has paid the 
said balance of the contract price into Court, which is a sum

4

308^54
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sufficient to meet all lien holders’ claims in this action, and 
has admitted ownership of the property against which the licn< 
are claimed, the bank desired to contest that ownership and thus 
defeat the liens. In these circumstances I cannot say that the 
Judge was clearly wrong in adding the bank as a party defendant 
Rule 12 of O. 2 of the County Court Rules appears to me to be 
wide enough to permit him to do this. Such power, however, 1 
think should be very sparingly exercised in mechanics' lien 
actions. The Act furnishes what I think was intended to be a 
speedy and inexpensive procedure for realizing liens. Incidentally 
a personal judgment may be given where there is privity of con
tract, but the primary object of the procedure is not to be lost 
sight of anel except where the property of the party seeking to 
be added is affected, an order adding him should not be mad* . 
see Moser v. Marsden, [1892] 1 Ch. 487. This, I think, is a 
much stronger case in favour of adding the party than that was. 
because if the lien holders should succeed, that which otherwise 
would be the moneys of the bank would be lost to it. In other 
words, the title to the money assigned to the bank indirectly is 
at stake.

In these circumstances I would not interfere. The appeal 
should be dismissed.

Martin, J.A.:—This is an appeal from the order of Grant. 
Co.J., adding the Bank of Toronto as defendants because it 
is the assignee, before action, of Campbell and Wilkie of all 
moneys due on the contract in question. It is urged that the bank 
being directly interested as assignee in the result of the claim 
for a mechanics’ lien is entitled to dispute the existence of any 
lien, and that sec. 16 has no application to such a case, am I I 
do not think it has.

In support of the contention that an assignee is of right en
titled to be added as a defendant in order to protect himself, 
Montgomery v. Foy, [1895] 2 Q.B. 321 (in which Moser v. Marsden. 
[1892] 1 Ch. 487, was cited), is relied on, which is a case wherein 
the shippers of a cargo were added as third parties in order to 
enable them to counterclaim against the shipowners for freight, 
and though it is not on all fours with the case at bar, and Kay 
L.J., was careful to guard against its extension, yet the general 
principle stated by Smith, L.J., p. 328, seems applicable:—
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It is not disputed that the amount of freight due under the hill of lading 
is so much; but the shippers say that under the same contract they are 
entitled to damages for injury to cfcrgo, and therefore they ought only to 
pay the difference, if any, over and above the amount of the damages to 
which they are entitled. I think we should t>e frittering away the effect of 
the rule if we held that the cargo owners were not interested in the settle
ment of the questions involved so as to disentitle them to be added as de
fendants.
I have, also, found an Ontario case, Kitching v. Hicks, 9 
P.R. (Ont.) 518, which, though a decision of the Master in 
Chambers, nevertheless is indistinguishable from the present, 
and in it, after reviewing several apt authorities, certain creditors 
were added on the ground that, in common with the assignee, 
they had a substantial interest in the subject matter which they 
were entitled to more fully protect by being added as parties.

1 think, in view of the authorities, that the Judge below was 
justified in the exercise of his discretion and that the appeal 
should be dismissed.

Galliher and McPhillips, JJ.A., concurred.
Appeal dismissed.

EXECUTORS AND ADMINISTRATORS TRUST CO. v. SEABORN et al.
Saskatchewan Supreme Court, Sir Frederick Haultam, C.J., Lamont, FI wood, 

and McKay, JJ. March 25, 1916.
1 Solicitors (8 II C 2—35)—Nature op lien on client’s documents—

Priority upon liquidation or company.
Solicitors merely have a "passive” or "retaining” lien on documents 

coining into their hands in the general course of business for a client and 
not in the course of any action or proceedings or such as to entitle them 
to a charging order; and the production of such documents "without 
prejudice” to such lien under sec. 22 (16), of the Companies Winding- 
Up Act. R.S.S., 1909, eh. 78, does not thereby, in any wise, affect that 
lien so as to entitle it to priority over the claims of other creditors. 

[He Rapid Hoad Transit Co., 11909], 1 Ch. 96; He Metir Cabs, [1911]
2 Ch. 557, distinguished.]

Appeal from a judgment of Newlands, J., declaring solicitors 
entitled to a lien on the funds in the hands of a liquidator. 
Reversed.

H. J. Schull, for appellant.
J. A. Allan, K.C., for respondents.
The judgment of the Court was delivered by 
Haultain, C.J.:—The Canadian Standard Automobile & 

Tractor Co., Ltd. is a company incorporated under the pro
visions of the Companies Act. The respondents are solicitors 
practising in co-partnership at the City of Moose Jaw, who

B. C.
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acted as solicitors for the said company, and as such solicitor* 
received certain documents for the purpose of endeavouring to

Executors, realize the amount due by subscribers to the capital stock of

Trust Co

Seaborn.

the said company. The company became indebted to the respond
ents for services rendered by them to the company. Thereafter
proceedings were taken for the voluntary winding-up of tin 
company, and one Harry Van Tassel was appointed as liqui
dator, to whom the respondents rendered a bill of their costs.

The appellant subsequently was appointed liquidator of the 
company in the stead of Van Tassel. Upon the application of 
the appellant, an order was made by Lamont, J., on September 
24, 1914, directing the respondents, who claimed a lien thereon, 
to produce, for the purposes mentioned in the order, the papers 
books and documents upon which the lien was claimed.

It was made a term of the order that all of such productions 
should be without prejudice to the solicitors’ lien upon the docu
ments so ordered to be produced, and it was ordered that the liqui
dator should not pay out any of the moneys realized from the con
tributories of the said company until the question of the validity 
of the solicitors’ lien had been ascertained. After production 
by the respondents of the papers, books and documents referred 
to, a list of contributories was settled and certain sums were 
realized from the contributories.

Upon application by the appellant for, inter alia, an order 
disposing of the claim of the respondents to the moneys realized 
from the contributories herein, Newlands, J., by order made 
January 27, 1916, directed a reference to pass the accounts of 
the liquidator and to see if there is anything due the respondents 
in connection with the services rendered the company, and further 
directed that the respondents should have a lien upon the moneys 
in the hands of the liquidator for any amount so found due them.

From this decision the appellant appeals upon two ground* 
—1. That the lien, if any, of the respondents did not extend to 
any of the moneys in the hands of the appellant. 2. That even 
if the lien did exist upon the said documents, the same could not 
be asserted so as to prevent production or inspection for the 
purpose of proceedings under the Winding-Up Act.

The whole question in this appeal turns on the meaning of 
the words “without prejudice to the lien” in sub-sec. 16 of sec
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22, of the Companies Winding-Up Act (R.S.S. eh. 78), which is 
as follows:

Where any |ierson claims a lien on pa|>erB. deeds or writings or documents 
produced by him. such production shall lie without prejudice to the lien and 
the Court shall have jurisdiction in the winding-up. to determine all questions 
relating to such lien.
The same provision is found in the Winding-Up Act (R.S.S., 
ch. 144, sec. 120), and the Companies Act, 1862, sec. 115.

The lien in the present case is what is known as a “retaining 
lien” which is a “mere passive right of retainer” “and incapable 
of being actively enforced.” Cordery on Solicitors (2nd ed.), p. 
202. A lien of this sort is good against the client and (with cer
tain exceptions), against any person claiming under the client. 
It is not good as against third persons.

It is well established that the solicitor for the parties in an 
administration action will not after a change of solicitors be 
allowed to assert his lien for costs on papers in his possession in 
such a way as to embarrass the proceedings but must produce 
the papers when they arc required for carrying out the pro
ceedings. Re Boughton, Boughton & Boughton, 23 Ch.D. 169; 
Btlaney v. French, L.R. 8 Ch. 918.

The provisions of the several Winding-Up Acts mentioned 
above clearly enact that a solicitor whether he has a lien or 
not is bound to produce (but not to deliver), documents to the 
liquidator. Re South Essex Estuary Co.; Ex parte Payne, L.R. 
4 Ch. 215, 38 L.J.Ch. 305, 20 L.T. 68; Re Capital Fire Insurance 
Association, 24 Ch.D. 408.

In Re South Essex Estuary Co., Ex parte Paine and Layton, 
4 Ch. App. 215, the solicitors of a company were ordered under 
sec. 115 of the Companies Act, 1862, to produce documents re
lating to the company to the liquidator without prejudice to their 
lien for costs. On appeal from the Vice-Chancellor who made the 
order, Lord Hatherley, L.C., is reported as follows:

No doubt, under the old Winding-Up Acte, a solicitor would not, on the 
application of the official manager, have been ordered to produce any docu
ments belonging to the company upon which he claimed a lien, Itecause it 
was then simply the case of a client asking production against his solicitor 
without having paid the solicitor’s bill. But it was equally beyond doubt 
that the solicitor would have been orderedto produce them on a tubpeena 
duces tecum obtained by a creditor or third party. Though it did seem a 
strong measure for the Legislature to have passed, His Lordship thought 
that the Vice-Chancellor had come to a right conclusion upon the Act of
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1862. It was true that the Act left a discretion on the part of the Judg- 
but it was a judicial discretion to be exercised according to the facts of tin- 
case, as there might be special grounds for non-production.

By considering the difference between this Act and the older Acts the 
object of the Legislature appeared clearly. The former Acts did not inter 
fere directly with the rights of creditors, who were allowed to go on with their 
actions until they were stayed by the Court, but by the last Act the right- 
of creditors were largely interfered with, they were prevented from suing 
and were compelled to come in under the winding-up. The official liquidator 
had therefore now to act for the benefit of the creditors as well as of the share 
holders, and therefore the Legislature might well have considered it right to 
give him this power. His Lordship could not, in fact, read the section in an> 
way except as saying that production might l>e ordered, but must be without 
prejudice to any lien; though in many instances, of course, this would render 
the lien valueless. The solicitors in this case were persons capabl eof giving 
information within the 115th section, and production must lie ordered, but 
the Court would be very careful not to go beyond the powers conferred by 
the section.

The case of Re Rapid Road Transit Co.t [1909] 1 Ch. 96, was 
much relied on by counsel for the respondents. In that case 
an action had been brought by a company against its director 
for penalties for acting without qualification. Certain document- 
came into the hands of the solicitor for the company in the course 
of the action. The company was ordered to be wound up com
pulsorily and a liquidator was appointed. The liquidator con
tinued the action and retained the company solicitor, but after
wards discharged him and appointed another solicitor to whom 
he required the first solicitor to hand over the documents. The 
solicitor claimed a lien for costs and a summons was taken out 
by the liquidator for an order for the delivery of document - 
Neville, J., after a review of many authorities decided that th« 
solicitor had a good lien on and was entitled to retain, until his 
costs were paid, all documents which had come into his posses
sion and on which he had acquired a lien before the order for 
winding-up but must deliver those acquired in the course of the 
winding-up. The facts of this case distinguish it from the present 
one. The application was not an application under sec. 115 of 
the Companies Act, 1862, which was not referred to at all. If 
that section had applied there is no doubt that the solicitor would 
have been ordered to produce the documents but without prejudice 
to the lien.

Neville, J., in his judgment, at. page 102, says:
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The case of Re Meter Cabs, Ltd., [1911] 2 Ch. 557, is also not 
in point in the present case. The headnote in that case is as 
follows:—

A limited company employed a solicitor to establish a claim in an arbi
tration. Pending the arbitration the company went into liquidation, and, 
shortly after, the solicitor with the sanction of both liquidators compromised 
the claim for £29, which was paid to him anil credited to the liquidators:—

Held, that as the £29 was recovered by the exertions of the solicitor in 
the arbitration he had a common law lien thereon for his costs of recovery, 
including the costs incurred prior to the liquidation.

Jone* v. Turnbull, 2 M. & W. 601, Endcn v. Carte, 10 Ch. I). 311, and 
Guy v. Churchill (1887), 35 Ch. D. 489 (bankruptcy cases) ; and Re M>mey, 
L.R. 9 Eq. 367, and Re Horn, [1900] 2 Ch. 433 (company cases), applied. 

Held, also, that the solicitor’s lien extended to the costs of establishing 
his retainer against one of the liquidators who disputed it. Re Hill, 33 
Ch.D. 266. applied.

This case and the other cases mentioned in the head- 
note dealt with a common law lien on a fund recovered 
through the instrumentality of the solicitor. It was held 
in every case that the solicitor was entitled to his lien 
against the fund in priority to the liquidator or assignee in bank
ruptcy. In the present case the documents in question came 
into the hands of the solicitors in the general course of their 
business for the company and not in the course* of any action or 
other proceeding. Their lien is therefore a “passive” or “retain
ing" lien and is not a “particular” or common law lien on pro
perty recovered or preserved by their efforts or such a lien as to 
entitle them to a charging order. This is not a case, such as in 
Re Rapid Road Transit Co. of solicitors retaining papers in an 
action. The documents in question were required for the general 
purposes of the winding-up and the solicitors cannot assert their 
lien to the prejudice of the due prosecution of the winding-up. 
The proceedings for which the documents were required by the 
liquidator were not proceedings in which they were concerned 
except as creditors or had been employed or in connection with 
which they could by virtue of any efforts or work of theirs claim 
a charging-order on the proceeds.

I cannot discover any principle upon which the lien of the 
respondents or the fact that production of the documents may make 
that lien worthless gives them any claim to priority over other 
creditors of the company.

The delivery over of papers “subject” or “without prejudice" to a 
lien gives the person handing the papers over no priority—26 Hals. 819.
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Cordery on Solicitors, 299. Batten v. Wedgwood, 28 Ch.D. 317 
lie Cajntal Fire Ins. Asso., 24 Ch.D. 408.

The appeal must therefore be allowed and that part of tIn- 
order appealed from declaring the respondent’s lien a lien upon 
money is reversed.

The appellants will also have their costs of this appeal.
Appeal allowed.

ALTA.
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BABCOCK v. CANADIAN PACIFIC R. CO.
Alberta Supreme Court, Harvey, C.J., Scott, Stuart and Beck, JJ. 

February 19, 1916.
1. Vendor and purchaser (§ I E—27)—Representation and warranty

— “Irrigable lands” — Breach — Rescission — Burden ok

The term “irrigable lands” means lands, which by reason of their 
level. relative to the irrigation works, are capable of having water car
ried over them from the works by gravity, and which, having regard to 
the character of the soil and of the climate, will be rendered more pro
ductive by means of irrigation properly applied in the growing of crops 
adapted to the locality, and a sale of lands under such description amounts 
to an exoress representation and implied warranty that the lands will 
answer that description; but the burden of proof is upon the purchaser 
to shew either misrepresentation or breach of warranty to entitle him 
to a rescission of the contract on that account.

[The Irrigation Act, K.S.C. 1906, ch. 61, considered.]
2. Evidence (§ XI K—836)—Relevancy—Similar acts—Conditions as

to irrigation at other places.
To establish the question whether lands are irrigable within the 

meaning of an agreement warranting them to he, the c idcnce of adjacent 
owners as to the effect of irrigation upon their lands is irrelevant and 
therefore inadmissible.

[Metropolitan Asylum v. Hill, 47 L. T. (N.S.) 29, applied.)

Appeal by plaintiff from the judgment of Hyndinan, J., 
dismissing an action for rescission of an agreement for the salt* 
of irrigable lands and decreeing specific performance on the 
counterclaim. Affirmed.

James Muir, K.C., and A. H. Clarke, K.C., for plaintiff, 
appellant.

O. M. Biggar, K.C., and C. A. Walker, for defendant, respond
ent.

Harvey, C.J.:—I would dismiss this appeal with costs for 
the reasons given by my brother Beck.

I do not wish, however, to be understood as expressing any 
opinion as to the interpretation that should be put upon the term 
“irrigable lands” in the agreement between the parties, as I 
have not found it necessary to form any decided opinion as to
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its meaning, since, even upon the construction for which the 
plaintiff contends, he has failed to show that he is entitled to 
succeed.

Scott, J., concurred.
Beck, J.:—This is an action for the rescission of an agreement 

with a counterclaim for specific performance. The trial Judge, 
Hyndman, J., dismissed the action and gave the defendant 
company judgment for specific performance in the counterclaim.

The agreement in question is dated August l(i, 1907. The 
defendant company agrees to sell and the plaintiff agrees to buy 
part of the west half of see. 14, tp. 23, r. 23, w. of the 4th nier., 
containing 300.40 acres more or less, of which 201 acres are irrig
able lands in respect of 240 acres “of which water rental is pay
able and 45.4 acres are non-irrigable lands subject to the right 
of way and other reservations hereinafter mentioned and speci
fied, for the sum of $7,200, being at the rate of $25 per acre for 
irrigable lands and $15 per acre for non-irrigable lands,” of which 
the purchaser has paid the sum of $1,260. The residue of the 
instalments and interest was payable on August 10, 1908, 9, 10, 
11 and 12.

There are special provisions in the agreement to which it 
will be necessary to call attention later.

There is also another agreement—an interim water agreement 
of the same date wherein it is declared that the agreement for 

sale and purchase is “to be taken, read and construed as a part 
of this agreement.” By this agreement the company, in consider
ation of the rents, covenants, agreements, conditions, provisions 
and stipulations, etc., covenants to supply to the lessee (the 
plaintiff) “according to the prevailing ‘duty of water’ during 
the ‘irrigation season’ of each and every year from the date hereof 
as fixed and provided by the rules and regulations now or here
after made and prescribed under and by virtue of the authority 
of the Irrigation Act and amendments in that behalf, except when 
prevented by unusual storms, freshets, floods or other disasters, 
the Act of God, King’s enemies, fire or any other causes over 
which it has no control, out of the waters then being in its main 
and secondary canals or any distributing ditches or branches 
thereof available for such purpose, 1 3-5 cubic ft. of water per 
second for the irrigation of the 240 acres of irrigable; land afore-

28—27 d.l.r.
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«aid, yielding and paying therefor half yearly in advance unto 
and to the company a clear yearly rental of $120, being at tin- 
rate of 50e per acre for the irrigable land aforesaid.” In this agree- 
ment also there are special provisions to which it will be neces
sary to revert later.

The grounds upon which the agreement between the plaint ill 
and the defendant company represented by the two instrument - 
of August 16, 1007, is attacked are set out in the statement of 
claim as follows:

7. The defendant or its employees made the classification of irrigatih 
and non-irrigable lands set out in the said written agreement of August hi 
1907, which was entered into upon the basis of such classification being cm

8. The said agreement of August 16, 1907, was entered into upon Un
belief and understanding of both parties that the said classification was 
correct and that 261 acres covered by the agreement were irrigable, whereas 
in fact there were not 261 acres of irrigable land and none of it was irrigabli 
in the sense of irrigation being beneficial for the purpose of cultivation.

9. Both parties entered into the said agreement u|x>n the belief and 
understanding that the 261 acres of the land in question would lx* benefited 
by the defendant's irrigation scheme and with the aid of irrigation, its pro 
|H»sed to lie supplied by the defendant, the crojis would l>c doubled and 
wheat would he successfully grown.

10. Both parties entered into the said agreement upon the belief and 
understanding that the land wits of such character and the climate such thaï 
irrigation would Iki beneficial and profitable in the cultivation and farmini: 
of the said land.

11. The plaintiff wits induced to enter into the said agreement by repri
sent at ions made by the defendant and its agents that wheat and other grain 
crops were safe from frost and that there had never been a killing frost before 
the 7th of September in any year in the locality of the lands in question and 
by the further representations that the soil and climate were suitable for 
raising wheat cnqis successfully by means of the proposed irrigation.

12. The defendant warranted that the land was suitable for irrigation 
and that the climatic conditions were also suitable therefor.

13. The plaintiff entered u|>on the said lands and liegan to farm and 
cultivate the same and, 1910 being a dry year, he irrigated some of the land 
with water from the defendant’s works, and has at different times endeav
oured to avail himself of the defendant’s irrigation works, with the result 
that it has been amply demonstrated that irrigation is not suited to the 
land in question and other lands of like character in the locality. The grain 
does not ri|»en before the frost comes and destroys it; the representation that 
a killing frost hud not been known before September 7 was untrue, and tin- 
water has the effect of bringing the alkali to the surface which destroys vege 
tation and renders the land unfit for vegetation and growth.

The claim fur relief is as follows:
(a) That it may lie declared that the contract in question was entered 

into by mutual mistake concerning the benefit to be derived from irrigation
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of the said land and its adaptability and suitableness for irrigation and ALTA, 
raising of wheat and other crops, and that the 261 acres classified as irrigable ~ (, 
lands be reduced to $15 per acre, the purchase price for non-irrigable land, 
and that the water tax be discharged from the land. Babcock

(c) In the alternative, that the contract be rescinded by reason of the v.
-ml mistake or by reason of misrepresentation and that the plaintiff be repaid * ^
the moneys paid by him to the defendant, also the sums paid for taxes and Kwk. .i.
improvements with interest.

id) Damages for breach of the defendant's warranty.
Particulars were given by the plaintiff as follows:
1. The representations alleged in par. 11 of the statement of claim 

were made verbally by C. W. Peterson, in the car at Strathmore, Alberta, in 
June 1907, and by George Walsh, William Payne and Shedd, in June, 1907, 
at Strathmore and Gleichen, and on the road between those places during 
the inspection of the defendant’s lands being offered for sale, and also by printed 
pamphlet styled—“Facts Regarding Irrigation Lands in the Great Irriga
tion Project of the Canadian Pacific Railway Co. in Albert»,” Canada.

2. The warranty referred to in par. 12 of the statement of claim is con
tained in the said printed pamphlet and in the written agreement between 
the parties, dated August 16, 1907.

3. The irrigation is not suited to the plaintiff's lands and other lands 
in the locality, as alleged in paragraph 13 of the statement of claim for the 
reasons given in the said paragraph. The plaintiff irrigated a smal portion 
of the land, about 8 to 10 acres, in 1907, and in 1910 he irrigated about 130 
acres for grain and 38 acres on which timothy was sown and a mulch crop of 
oats cut for feed. The grain crop in 1910 was a failure on account of a frost 
coming before the grain ri|K*ned. The plaintiff did not irrigate in the years 
1911, 1912, and 1913 except a small patch for potatoes. The grain did not 
ri|K*n on irrigated lands in the years 1910, 1911 and 1912 before the frost 
came and immured or destroyed it on most of the irrigated lands in the 
Gleichen district, some of the lands referral to, besides the plaintiff's, being 
those owned by W. D. Trego, L. A. Moore, .1. S. (Miami. H. H. Steadman 
and William Walsh.

4. The plaintiff availed himself of the irrigation works in the fall of 
1907 and in 1910 from the middle of June until some time in August.

One of the most important questions calling for our decision 
is the meaning of the term irrigable lands—when can lands be 
said to be irrigable? And then were these lands or any part of 
them not irrigable? Before answering the first question it will 
In* best to have an account of the defendant company’s general 
irrigation scheme, as explained by Mr. .1. S. Dennis, one of the 
company’s vice-presidents.

The scheme was started in 1906. The lands in question lie 
in what the company calls the western section of its irrigation 
project; and this section contains a million acres. The scheme 
was designed for the purpose of irrigating the lands of the com
pany only, with the view of selling them. No experiments had
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ALTA. been made by the company as to the suitability of the lands 
S. C. for irrigation before the construction of the company’s irrigation 

Babcock works liecausc, until they were in operation, no experiments could 
(1 be made, as there was no other method of getting the water on
---- the lands. The classification of the lands into irrigable and non-

irrigable was carried on simultaneously with the construction 
of the main canal and was completed sometime before the finidi- 
ing up of the lateral distribution system. This classification w;i- 
done under Mr. Dennis’ supervision, with Mr. Turner-Rone :i~ 
chief engineer, with a corps of engineers. It was completed almost 
entirely in 1910 although the classification of some of the lands 
took place after that date. The basis of the classification was that 
all lands were classified as irrigable “which lay at the lower ele
vation than at the point of delivery which could be served at 
that point of delivery.” Neither the question of the cost of 
service nor the question whether conduits were necessary to carry 
the water to any portion of the land was taken into account in 
the classification—“It was simply a question of physical possi
bility of irrigating the land.”

With the assistance derived from a perusal of Mr. Kinney- 
elaborate and learned work, Irrigation and Water Rights, 2nd vd., 
and a consideration of the Irrigation Act (R.S.C. ch. Gl) and of 
the evidence and of the agreements in question, noting par. 3 
of the interim water agreement, I think that as l>etween tin- 
parties the term “irrigable lands” means lands which by reason 
of their level, relative to the irrigation works, can have water 
carried over them therefrom by gravity and which, having regard 
to the character of the soil and of the climate, will be rendered 
more productive by means of irrigation properly applied in tin- 
growing of crops adapted to the locality.

And I think too, that the company, having sold the lands 
as irrigable, did, by so describing them, both expressly represent 
and impliedly warrant that the lands answered that description.

The next question, therefore, is whether the plaintiff has shown 
that this representation is not true or that this warranty is not 
fulfilled. On the evidence I have come to the conclusion that the 
plaintiff fails.

I find that I may take the plaintiff’s case as proved as correct I y 
stated in his own factum as follows:
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In 1907. the plaintiff broke 30 arreu south of the lateral ditch running 
southeasterly and irrigated 10 or 11 acres of it near the main ditch, and also 
irrigated 2 or 3 acres of grass just north of the lateral and near the main 
ditch, which was not broken. No land was cropped.

In 1908, the plaintiff broke the north quarter and 10 adjoining acres of 
the south quarter, all north of the coulee, but did not crop it; a tenant, Mr. 
Moore, cropped the 38 acres broken in 1907 with oats without irrigation. 
The irrigated land produced a better yield than the unirrigated but matured 
about 10 days later; there being no frost that season the crop was harvested.

In 1909, the only irrigation was a small patch of potatoes in the north
west corner of the south 38 acre piece, one-quarter of an acre; the plaintiff 
cropped with wheat and oats about 210 acres, both on the high land above 
the ditch and on the land below the ditch, there being no apparent difference 
in the yield from land first cropped that year above and below the ditch.

In 1910, the plaintiff cropped most of the land and broke up some new 
land. This was a very dry year and there was not sufficient water in the ditches 
to supply the demand. The plaintiff got water only in July, except a little 
turned on about the middle of June, and did considerable irrigation on the 
north quarter as well as the south. The crops were not good on either the 
irrigated or un-irrigated land, the yield on the former being less than on the 
latter, producing more straw and less grain. Frost came before August 25, 
ami did much damage.

In 1911, there was no irrigation. Some crops were fair but were frosted. 
In 1912, no irrigation. Grain crops, hay and iiotatoes. In 1913, no 
irrigation, crops fair. In 1914, the land was worked on shares by M. A. 
Durkee.

The only alkali apparent before the commencement of the irrigation 
was a small patch of about 2 acres of low land in the north quarter, which 
was never cropped.

In 1911, alkali appeared on the surface at different places which had been 
irrigated in 1910, viz., a small spot on the north quarter about the south 
edge of the 45 acre plot, also a small patch in the south 38 acre plot. These 
have increased in size from year to year, until in the north quarter the alkali 
has spread over the surface of 20 acres, and over 4 or 5 acres in the south 
38 acre plot, and has appeared and covered about an acre north of the lateral 
near the bend, the area affected increasing from year to year. Wherever ‘he 
alkali comes to the surface it kills vegetation.

It is undisputed that the alkali is brought to the surface by 
the action of water.

On this state of facts it appears that, apart from alkali coming 
to the surface and injuring the soil, the only year in which there 
appears to be any ground for complaint is 1910.

But as to this year the evidence shows, as I understand it, 
that the plaintiff asked for water between June 10 and 15; that 
almost immediately the supply stopped; that it started again 
about July 3 and again stopped; the stoppage being owing to 
there being no water or a very insufficient supply of water in the 
canal; that on this account the defendant company asked for 
no water rent for that year.

ALTA.
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ALTA. The contract, as I interpret it, relieves the company from
H C liability under these circumstances.

H MK IKK As to the injury from alkali, as I read the evidence, the alkali

C.P.R. coming to the surface is the result of the seepage of the water 
under ground primarily and mainly from the canal and lateral»
and not of the flowing of the water over the lands and its soaking 
in,though after some very considerable length of time, during which 
irrigation has been applied, the underground water causing tie 
deposit of alkali on the surface may be increased or altogether 
supplied from the latter source. See Kinney, secs. 24 et my.

Trego, a farmer with large experience in irrigation district- 
Stewart and McCulloch, who gave evidence as experts, said that 
ground water would send alkali in solution to the surface through 
the force of capillary attraction; the two latter saying that in 
their opinion water from the canal would fit d its way by seepage 
to the level of the water below the surface, especially in the 
south part of the property which was not far from the canal but 
that seepage would not so easily account for the water in tIn- 
north quarter where the alkali area was farther distant from tl 
canal. It seems to me that the weight of the evidence is that tin 
alkali which appeared on the surface of the ground came as tin- 
result of seepage from the canal.

But par. 0 of the interim water agreement reads as follow
6. That the lessee agrees to waive, and doth hereby waive, any and all 

claims for loss or damage by reason of or resulting from any leakage 
seepage from the said canals or any distributing ditches or branches thereof 
or from any reservoir or “works” of the company, either upon the lands 
hereinbefore mentioned and described, irrigable and non-irrigable. or any 
other tract of land belonging to him, anything in any statute, ordinance, law 
or custom to the contrary notwithstanding, but the lessee shall promptly 
give due notice to the company of any leakage or seepage complained of, and 
the company undertakes and agrees thereupon to take every reasonable 
means to prevent any loss or damage licing suffered or incurred by the less- < 
by reason of such leakage or seepage.

I think this provision protects the company from liability 
arising from the effects of seepage. The remedy left to the plain
tiff under the terms of this clause may appear to be very indefinite 
and difficult of effective enforcement, but a method of attaining 
relief seems to be provided by the Irrigation Act, which I suppose 
applies to the defendant company.

I feel that in a case of this kind—the establishment of an
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irrigation system extending over a very large tract of country alta. 
and a tract little of which has yet l>eon placed under cultivation H. ('. 
so as to furnish the results of the use of any particular varieties of Hahcotk 
seeds or to indicate letter time for seeding, whether in the autumn (, ^ 
orthe spring, or to furnish theanswersto other practical questions 
there must almost of necessity be for a time* some disappointments 
in the results, and that in order to place the responsibility for such 
events iqxm the company the circumstances exact that very dear 
and cogent evidence should lx* produced by the plaintiff. The 
burden of establishing his case is of course in any event upon the 
plaintiff but the considerations I have mentioned seem to me to 
have the practical result of making that burden somewhat heavy 
in a case like the present. As I have already said I think the plain
tiff has failed to show either misrepresentation or a breach of 
warranty.

This view leaves it unnecessary to discuss any of the other 
questions raised except one.

What I have said remains subject to the consideration of a 
difficult and imiHirtant question of the rejection of certain evi
dence tendered on Indialf of the plaintiff. The question involved, 
as will have l>een seen, was whether the land bought by the 
plaintiff from the defendant company is irrigable land. Mr. ( ’larke, 
counsel for the plaintiff, sought to prove that tin1 plaintiff's land 
was not irrigable1, first by evidence directed to the plaintiff's 
own land and secondly (and this is the evidence which was re
jected), by the evidence of owners or occupants of adjacent lands 
directed to their lands and the effect of irrigation upon them.

The question arose on the examination of the witness Moore, 
who resided on land separated by a half section from the plain
tiff's land. Mr. Clarke was proceeding to examine Moore as to 
the character of his land as 1 with that of the plaintiff
and the effect of irrigation u|H>n it. Mr. Biggar, for the defendant 
company, objected. It was distinctly stated by Mr. Clarke that 
he was not putting Moore forward as an expert but simply for 
the purpose of shewing how the same irrigation system affected 
what it was proposed to l>e proved were similar lands irrigated 
under similar conditions.

Mr. Biggar put his objection to this kind of evidence as 
follows:

55
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Your Lordship sees what that is going to lead to. I have made a note of 
some of the factors which may enter into a good result. These are some of 
the faetora; whether the ground was -evently broken or whether it was 
cropped the previous year, or whether in the first place it was summer fal
lowed in the previous year; at what time the work was done upon it in the 
spring; what the nature of the work was; if it was disced, or double disced, 
how deep it was disced, and how often, whether it was plowed, and when 
ami whether discing followed the plowing, or whether discing both preceded 
ami followed the plowing; whether it was rolled or sub-packed or not whcthci 
it was smoothed or not; whether it was and to what extent it was levelled, 
in the case of irrigated land, and to what extent it was ditched, and what 
the nature, size ami direction of the ditches were, and you do not then, b> 
any manner of means, exhaust the different questions. When was the 
seeding done and how was it done, how deep was the seed placed and what 
the variety of the seed was, and what was the nature of the cultivation car
ried on during the growing season and how often it was done, and to what 
depth was the cultivation carried. I have not exhausted the factors yet; 
when was the irrigation done if it was done and how heavily was it done, 
and whether it was done more than once or once only, and what the weather 
was. How any one of these things may determine whether the result was 
an evidentiary result or not.

At first blush it would seem to me that such evidence was 
admissible. On consideration, however, I think that it was not 
improperly rejected.

In 1(> Cyc., tit. “Evidence,” at pp. Ill et seq., the rules as to 
relevancy are discussed. It is there said:

The basic rule of the law of evidence, subject to the requirement of a 
clear connection stated hereafter, is that whatever facts are logically relevant 
are legally admissible, and that facts logically irrelevant to the issue art1 not 
admissible; the onus of showing the relevancy, intrinsic or in connection with 
other facts, of a fact offered in evidence. Iieing upon the party offering the 
evidence. Not all facts which are in some degree logically relevant,
have sufficient probative force to justify the expenditure of the time neces
sarily consumed in proving, testing, ami weighing them. The practical con
ditions under which causes are tried require a somewhat higher grade of pro
bative force which may be called “legal relevancy” and do not permit the 
Court to hear all facts which have a logical Waring on the issue. When
ever the Court feels that a fact is not of probative value commensurate with 
the time required for its use as evidence, either Wcause too remote in time 
or too uncertain or conjectural in its nature, the fact may in the exercise of 
a sound discretion be rejected.

The principles involved in this rule and the arguments pro 
and contra for the admission or rejection or limitation of the evi
dence of a state of facts similar or dissimilar to those sought to 
be proved from which dissimilar or similar results flowed are dis
cussed in Metropolitan Asylum Dist. v. Hill, 47 L.T.N.S. 29. This 
ease discusses a much earlier case of Folket v. ('hadd, 3 Doug, 157.
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Lord Watson says:
There up|tears to me to be an appreciable distinction between evidence 

having a direct relation to the principal question in dispute and evidence 
relating to collateral fart*, which will, if established, tend to elucidate that 
question. It is the right of the party tendering it to have evidence of the 
former kind admitted, irrespective of its amount and weight, these remain
ing for consideration when his case is closed; but I am not prepared to hold 
that he has the same absolute right when he tenders evidence* of facts col
lateral to the main issue. In order to entitle him to give such evidence he 
must, in the first place, satisfy the Court that the collateral fact which he 
promises to prove will, when established, he capable of affording a reasonable 
presumption or inference as to the matter in dispute; and I am disposed to 
hold that he is also bound to satisfy the Court that the evidence which he 
i< prepared to adduce will Ik* reasonably conclusive, and will not raise a diffi
cult and doubtful controversy of precisely the same kind as that which the 
jury have to determine—(what he and others of their Lordships denominate 
an attempt litem life renal cere—).\t ap|M*ars to me that it might lead to un
fortunate results if the Court hail not the |iower to reject evidence of the 
collateral fact which does not satisfy both of the conditions which I have 
endeavoured to indicate. If it be tin* right of a litigant to offer just as much or 
as little testimony ns he thinks fit in sup|M>rt of an alleged collateral fact 
which would admittedly l>c useful if proved, then it must be his right to 
submit to the jury any number of issues precisely similar to that which they 
are empanelled to try and to sup|x)rt these by proof far more unsatisfactorily 
than the evidence bearing directly upon the lending issue.

That would he a case as he would express it, of “an attempt 
to illustrate obscur urn ped obscuriusI adopt this opinion, 
although Lord Watson refrained in the ease cited from deciding 
whether or not the evidence there in question and rejected was 
properly or improperly rejected. I think, however, that in the 
present ease it cannot be said that the evidence the rejection of 
which by the trial Judge was excepted to was properly rejected.

In the result I think the judgment of the trial Judge dismissing 
the plaintiff's action with costs and granting the defendant com
pany specific performance with costs was right. I would there
fore dismiss the appeal with costs.

Stuart, J., concurred. Appeal dismissed.
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SECURITY LUMBER CO. v. PLESTED. SASK.
Saskatchewan Supreme Court, Sir Frederick Hi.ultain, C.J., Seieland* and < (

McKay, JJ. March 18, 1916.
I. Mechanic* liens (6 V— 32)- Right ok materialman against separate 

loth—“Owner."
A materialman is not entitled under the Mechanics Lien Act, R.S.S.,

MOD, eh. 150. to register as one individual claim, n lien for the amount 
due for materials supplied by him to tin* contractor, against all the 
lands jointly of the owners of different parcels, who had made separate 
contracts with the contractor for the erection of houses on their respee-
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SASK. live parrels; nor do they have such interest in one another's land
“owners” within the meaning of see. 2 (3), so as to charge the othn 

S. C. land for materials furnished at the owner’s request or benefit.
[Dunn v. McCollum, 14 O.L.R. 249; Fairclouah v. Smith. 13 M.i 

Security L.R. 609, referred to. See also ('am/mignc v. Carter, 27 D.L.R. 7'
J ’coER Appeal from a judgment for the defendant in a mechanic 
„ *’• lien action. Affirmed.I'l.KHTED.

//. J. Schull, for the appellant.
(i. E. Taylor, K.C., for resjxmdent.
The judgment of the Court was delivered by 

Kowiaeii*.j. Newlandb, J.:—This is an action to enforce a mechanic 
lien. The claim is that the defendant Alfred Hilton owned tin 
east half of lot 2ti, block 54, Moose Jaw, and that the defendant 
Charles Huggett owned the west half of said lot. That tin 
jointly employed the defendant Plested as contractor to construct 
for them two dwelling houses of similar design, one on the ea>t 
half and the other on the west half of said lot 20. The defendant 
Plested ordered the lumber for both houses from plaintiff com
pany who afterwards filed a lien against lx>th of said houses for 
the full amount due them from Plested for lumber. Roth de 
fendants deny any joint contract with defendant Plested to build 
said houses.

This contract was made with Plested by Alfred Huggett. 
brother of the defendant Charles Huggett, who, at the time in 
question, was in England. This contract was in writing ii. tin 
following words:—
To Mr. Huggett:—

1 will engage on contract for building the two houses situate lot 
blk. 54, Old 96. Dominion Street East, Moose Jaw, in accordance with i! 
plans and sjiecifieations for the sum of $1,500.00 (fifteen hundred dollars 
for each house. The whole to be completed within eight weeks from ttin• 
of commencement. Payment to be made every two weeks as the progn- 
of the work shall warrant, the final payment to be made within thirty da\ - 
after completion of the contract.

Date May 23, 1913. (Signed) Alfred Huggett.
Witness, Roy B. Hunter. W. C. Plested.
Alfred Huggett, according to the evidence, had no authority tu 
bind Charles Huggett to be responsible for the building of Hilton's 
house nor had he any authority from Hilton to bind him for the 
building of Charles Huggett’s house. Plested was told that tilt- 
half lots were owned by these two defendants separately.

The trial Judge found:—
This contract, it np|>ears to me, cannot be read in any other way than 

as a single contract for the two houses.
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This finding, it was argued on behalf of the plaintiffs, was a finding 
that the two owners through their agent entered into a contract to 
build the two houses. This was not what the Judge meant. A 
little further on in his judgment he says:—

The question, therefore, whieh I have to deride is as to whether a mater
ialman is entitled, under our Mechanics' Lien Act, to register as one indi
vidual claim a lien for the amount due for material supplied by him to the 
contractor against all lands jointly of the owners of different parcels of land 
who have made separate contracte with a contractor for the erection of 
houses on their res|>eotive parcels, 
and his conclusion is:—

The result is, therefore, that I hold that the m U criai man is not entitled, 
under our Mechanics' Lien Act, to register as one individual claim, a lien 
for the amount due for material supplied by him to the contractor, against 
all the lands jointly of the owners of different parcels of land who had made 
separate contracts with the contractor for the erection of houses on their 
respective parcels.

The Judge, therefore, held that the contract was a single one 
on the part of each defendant and not a joint contract to build 
two houses; and this is the interpretation whieh I think must be 
put upon it. Neither of the defendants Hilton or Charles Hug- 
gett authorized Alfred Huggett to bind them for the building of 
two houses nor had he any intention of doing so, nor is there any- 
thing in the written contract to so bind them. . . .

Sec. 4 of the Mechanics’ Lien Act provides that any person 
who furnishes any materials to be used in erecting any building 
for any owner, contractor, etc., shall by virtue thereof have a lien 
for the price of such materials upon the building and the lands 
occupied thereby or enjoyed therewith.

Sec. 7 provides that the lien shall attach upon the estate or 
interest of the owner in the building and t he lands occupied thereby 
or enjoyed therewith.

Sub-sec. 3 of see. 2 describes “owner” as any person having 
any estate or interest in the lands upon or in respect of which ma
terials are placed or furnished, at whose request or ujxm whose 
credit or on whose behalf or with whose privity or consent, or for 
whose direct benefit any such mat (‘rials are placed or furnished.

The defendant Hilton not having any interest in the land or 
building of the defendant Charles Huggett, and the defendant 
Charles Huggett having no interest in the land or building of 
defendant Hilton, and neither one having pledged their credit for 
the building of the other’s house,or was privy to or consenting party 
to the plaintiff’s furnishing materials for the other ont* and not
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benefiting thereby, is not an “owner,” as described by the Act, of 
the other person's property. Nor are the lands of one defendant 
occupied or enjoyed by the building of the other.

The lien, therefore, for the materials furnished for the one 
building does not,by virtue of the Act,attach to the other building

In Ontario and Manitoba in Dunn v. McCollum, 14 O.L.R. 
249, and Faircluugh v. Smith, 13 Man. L.R. 509, in which pro
vinces the Mechanics’ Lien Acts are similar to our own, the same 
conclusion has been come to.

The plaintiff, therefore, not having a lien against the lam Is of 
the one defendant for materials furnished to the other defendant, 
could not register one lien against the lands of the two defendants 
for the materials furnished for both. Nor could he join claims on 
two liens acquired under the above circumstances. In order to 
join two defendants in the same action, they must be either jointly, 
severally or in the alternative liable to the same relief—r. 34, S.C. 
Rules. In this case, neither one is interested in the relief against 
the other.

As to the lien itself, it does not give the name of the1 owner as 
required by sec. 17 of the Act, nor does it properly describe tin 
materials furnished nor the sum due as provided by that section. 
Neither owner from this lien can tell how much material was fur
nished for his building and could pay or tender the amount due so 
as to release his property from the lien. Each of them is there
fore prejudiced and sec. 19 will not make good what is otherwise 
a serious defect under sec. 17.

The appeal should, therefore, be dismissed with costs.
Appeal dismissed.

CAN.

Kx. ('.

Statement

MOODIE v. CANADIAN WESTINGHOUSE CO.

Exchequer Court of Canada, Can*eU, J. April 19, 1916.
1. Patents (§ V—56)—Infringement—Essential elements—Piuoii art. 

There is no infringement of u patent where the element specifically 
claimed hv the patentee as an essential element is omitted from the 
defendant's machine (electric toaster); a claim is had where every element 
is shown in the prior art in combination.

IPatent Act, R.K.C. HHMi. eh. (it), sees. 2. 33; Johnson v. Oxford Knitting 
Co.. 25 D.L.R. 658, 15 ('an. Ex. 340; Consolidated Car Heating Co. v. 
Came, ( 1003) A.(\ 500, referred to.j

Action for infringement of patent. Dismissed. 
Fetherstonhaugh <(• Smart, for plaintiff.
Blake, Ijash, Anglin A’ Cassets, for defendants.
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Carrels, J.:—This was an action brought by Robert Preston CAN' 
Moodie against the Canadian Westinghouse Co., Ltd., claiming Ex. V. 
that the defendants have infringe! certain letters patent granted m«mi„,k 
to the plaint iff, bearing date March 11, 1913. The case came on ' 
for trial before me on Monday, April 10, instant, and the three WkstiMi- 
following days. During the progress of the trial I had an oppor- Hul 1 " 
(unity of Incoming familiar with the different questions that 
were mist'd, and I think it better while the matt<ir is fresh in my 
mind to give judgment and avoid any extra expense to the parties 
of having a transcription of the evidence.

The patent in question of March 11, 1013, contains five sep
arate claims. The plaintiff suih! in respect of all of these claims.
At the opening of the trial, plaintiff’s counsel stated that they did 
not intend to proceed upon the first claim, ami the plaintiff’s 
case was confined to the 2nd, 3rd, 4th and 5th claims, all of 
which claims, he alleges, had l>een infringed by the defendant.

I am of the opinion that the 1st, 4th and 5th claims are 
invalid claims for reasons which I will give later.

If the 2nd and 3rd claims can be upheld, they can only be 
upheld as very strict construction claims, and, I am of opinion, 
that.so construed the defendants do not infringe either of these 
claims.

I propose to deal with the construction of the patent in the 
way |H>inted out in the ease of Edition-Hell Phonograph Corp. v.
Smith, 10 T.L.R. 522, quoted in a judgment of my own in Johnson 
v. Oxford Knitting Co., 25 D.L.R. 058, 15 Can. Lx. 340.

According to the evidence produced before me showing the 
state of the art, numerous electric toasters had been on the 
market prior to the alleged invention of the plaintiff Moodie.
Taking up the specification of the patent, the patentee claims to 
have invented certain new and useful improvements in electric 
toasters, and he declares that the following is a full, clear and 
exact description of the same. He alleges that his invention 
consists of
a Huit able haw, a plate of insulating material, an inverted V-sha|ied frame, 
having rectangular upper corners, the said frame ls*ing secured at its lower 
ends to the base, heating elements secured at the top to the horizontal bar 
of the frame, and at the Irnttoin by means of the wires of the heating elements, 
extending through holt's in the aforesaid plate, a bar having cross slots in its 
upper surface designed to be secured to the cross bar of the frame, and inverted 
V-shaped wires or the like, having up|ier ends extending through the afore-
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CAN. huid slots in the bar, and being provided with outwardly extending projec 
tions near their lower ends designed to serve as rests for the toast, the lower 
ends of the said wires or the like being sprung into suitable holes in the plate 

Moodik of insulating material seeured to the aforesaid base.

Canadian He then refers in detail to the drawings and he describes in 
\\ K8TINO- detail the liar which is suitably secured to the horizontal portion 

of the frame. This bar has cross slots on the upper surface. He 
proceeds to point out that No. 6 of the drawing are wires of in
verted V-shapc. The apex 6a being designed to be held in the 
cross slots. He shows outwardly extending projections formed 
near the lower ends of the wires designed to form rests for tin- 
toast. The lower ends of the wires being designed to be sprung 
into holes in the insulating plate.

He then proceeds to describe the wires of tin1 heating element> 
stating that they extended down through holes in the plate. Tin 
plates 2 of the heating elements have apertures 2x extending 
through the same near the top, and also toothed side edges 2y. 
And he goes on and describes the manner in which the wires an 
wound, as follows:—

The upwardly wound wires of the healing elements fit into spaces between 
alternate teeth at the side edges, and at the top extend through the ai>erture- 
2x in the plate 2. and are then wound down the plate in the opposite direction 
to the direction in which they are wound up, and fit into the spaces between the 
teeth 2y left by the upwardly wound “wire."

This method of winding the wire was apparently adopted by 
the patentee at the instance of one of the examiners in the patent 
office, in order to avoid a previous patent referred to in tin 
letter. According to the evidence, it is a method which is useless 
compared to the projier method of winding the wire and a method 
which the patentee himself in his evidence points out was never 
used by him. In his s|>ecifications, however, he has expressly laid 
stress upon that method of winding. The defendants, in tin- 
toaster manufactuml by them, never adopbnl that meth d of 
winding.

According to the evidence the method of winding described in 
the specifications is old, having been disclosed in the art—and in 
fact the prior art discloses both the process of winding claimed by 
the plaintiff, and also the method of winding adopted by the 
defendant. The evidence lief ore me also shows that the double 
helical winding is not as useful as the single helical one.

Now, turning from the specifications to the claim. In his first
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claim the patentee claims an electric toaster comprising (1) a 
hase; (2) heating elements and a frame of inverted U-shape 
extending longitudinally to the base—the lower ends of the frame 
being suitably secured to the base—the tops of the heating ele
ments being suitably secured to the horizontal jmrtion of the 
frame and insulated therefrom.

There is no claim in regard to the method of affixing and hold
ing in position the wires used for the sup|H>rt of the bread to be 
toasted.

Having regard to the productions as to the prior art. this 
claim is absolutely void. It is forestalled by several of the pro
ductions of toasters in existence prior to the alleged invention of 
the patentee. He lays no stress in this claim to any particular 
kind of heating elements. There is no provision for the toasting 
wires, an essential feat un* of a toaster—no claim for any particular 
method of holding these wires in position.

I am of opinion that this claim is bad. If it be a valid claim 
without the other elements, which are requisite to a valid com
bination, every element is shown in the prior art in combination.

No. 4 claim is practically the same claim as No. 1 except that 
it describes the specific method of winding the wire as described 
in his specification, namely, the wire at the top of the heating 
element extending through an aperture in the insulating plate 
in the opposite direction to the direction in which it is wound up. 
That method of winding has never been adopted by the defendant. 
It is shown in the prior art. It is also shown that it is a useless 
method of winding eompaml to the one used in practice both by 
the patentee and the defendant. Placing what is practically a 
useless element into what is claimed by the first claim of the 
patent does not in my opinion make it a valid claim. If it did, the 
defendant has never used the halting element wound in the 
manner descril>ed by the patentee.

The 5th claim is the same, except he introduces into the plates 
around which the w'ire is wound two side edges. These edges form 
a guide as well as preventing the wires slipping.

Both of these claims in my opinion are met by the prior art. 
and if in point of fact they could be upheld the defendant does 
not use them. In my opinion both of them* claims are invalid for 
lack of patentable invention or utility, and in any event neither

CAN.

Ki.C

Canadian
Wemtim.

Ca-welt, i



44s Dominion Law Reports. (27 D.L.R.

CAN.

K*. C.

( 'anadian 
Wkmtin<i- 
IIIU SE Co.

of thorn does the defendant infringo. The patentee has delil>« r- 
atoly described the particular method of winding so as to avoid 
if possible the prior art, and at the instance of the patent examiner 
The specification was amended in order to cover the suggestion of 
the examiner, and the patentee is now confronted with a patent, 
prior to his invention, disclosing the exact method of winding, ><• 
that he has inserted an element into claim “l” which is old and 
practically useless as compared with the method of winding 
both adopted by the patentee in the manufacture of his toast« r 
and the defendant.

Turning to the 2nd and 3rd claims, n my opinion, having 
regard to the prior art referred to by Mr. Beam in his evident, 
and exhibited to me by means of previous patents, previous modcb 
of toasters in use and on tin* market and the catalogues showing 
toasters, all of which were known and described prior to the alleged 
invention, the only manner in which the patent could be upheld 
is by construing these two claims, Numbers 2 and 3, as strict 
construction claims, and in my opinion they are neither of them 
infringed by the defendant.

The second claim is for
an electric toaster comprising a base, heating elements, a frame of invertv ! 
V-sha|ie having rectangular upper corners and extending longitudinally of 
the base, a bar secured to the horizontal portion of the inverted V-shapd 
frame, said bar having de|M*iiding tongues, and cross slots in its up|>er surf.ir 
the up|M*r portion of the heating, elements being designed to be secured in 
the said tongues, the ends of the wires thereof extending through hole* in 
the base, wires In-nt into inverted V-sha|»e. and having outwardly extending 
projections for sup|H>rting the toast, the lower ends of the wire being sprung 
into holes in the base.

This word “sprung” is an error in the language. The ends of 
the wires for supporting the toast are all according to the plain
tiff’s evidence formed by a bender.

The ends of the wires an* pushed into the holes in the bas
in point of fact they are not pressed into the base, but into tin- 
insulating material. The wires are plaml in these holes to prevent 
any lateral movement, but these holes form no support to tin- 
wires themselves. The wires are held in place by the bar which 
is described as being secured to the horizontal portion of tin- 
inverted V-shape frame. This bar has an indicated cross slot. 
Into the slots the wire fits so that when fastened in place to tin- 
horizontal portion of the U-shape frame, it forms a close cm -
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nection. To my mind this method of construction is an essential 
feature of the plaintiff's claim. The defendant's toaster does not 
contain this lmr. The win1 supporting the toast in the defendant's 
is held from a lateral motion by a notch and obtains its rigidity 
by the particular method of fastening shown in the toaster by 
means of passing the ends of tin- wires through the insulated part 
of the base. I think it is quite obvious, if construing the plain
tiff's patent in the way in which it has to be construed, as a 
strictly construction patent, there is no infringement.

1 have had occasion to deal with these questions in Harnett- 
McQueen Co. v. Canadian Stewart Co., 13 Can. Ex. 18(>. In the 
Privy Council case of the Consolidated Car Heating Co. v. Came, 

[19031 A.C. 509, it was held the defendant did not infringe, 
where an element specifically claimed by the patentee as an essen
tial element was omitted from defendant’s machine. This element 
of the bar with the slots was admittwl by the plaintiff's counsel 
to be an essential element.

The first claim of the patent being void, the whole patent falls 
to the ground unless the provisions of the Patent Act, ch. 09, 
R.8.C. (1900) secs. 2 and 33, which permit the Court to dis
criminate, are invoked.

Arguments were addressed to me by the counsel for both par
ties—on behalf of the plaintiff that the provisions of these sections 
should be invoked—on the part of the defendants that under the 
circumstances disclosed the Court should not discriminate. As 
I have come to the conclusion that the defendants do not infringe 
the second and third claims of the patent, 1 do not consider it 
necessary to determine this question. There is no decision in our 
( ourts, as far as 1 know, placing a construction u|xm these 
sections, and deciding in what class of cases the Court should 
exercise its discretion, and I prefer to reserve my views until a 
cast» arises in which it is necessary to give a decision.

In the cast1 of Johnson v. Oxford Knitting Co., supra, to which 
I have previously referred, 1 followed the precedent set by the 
Privy Council and did not pass upon the validity or non-validity 
of the patent as a whole, coming to the conclusion as I did that 
there was no infringement.

The action is dismissed with costs to Ihi paid by the plaintiff 
to the defendants. Action dismissed.
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Annotation Patents -Construction Novelty and invention.
By Bushel 8. Smart, B.A., M.E., of the Ottawa Bar.

In the case of the Consolidated Car Heating Co. v. Came, (1903) A.C 
509. referring to the omission of part of the invention, judgment stated: 
“But it must 1m* a material element and not a mere detail in the complete 
machine, which may he varied or omitted altogether without serious detri
ment to the successful working of it."

On the question of construction of a patent, Cassels, J., in Barnett- 
McQueen v. Canadian Stewart. 13 Can. Ex. ISO, 196, said: - ‘‘In construing 
the claim for a combination reference must, of course, be had to the preceding 
specification and the state of the art, and the patentee is entitled to a fair 
and liberal construction.”

In Short v. Federation Brand, 7 B.C.R. 197 at 206, Walkem, J.A., quotes 
Chitty, J., in Lister v. Norton, 3 R.P.C. 203:—“Plaintiffs are entitled to have 
the paragraphs construed fairly, and “by a mind willing to understand, not 
by a mind desirous of misunderstanding. Inventors, and those who assist 
them, are seldom skilled adepts in the use of language, faults of expression 
may be got over where there is no substantial doubt as to the meaning."

If a device is new, very little invention is needed to support the patent 
(22 Hals. 136) (deneral Engineering v. Dominion Cotton, 119021 A.C. 570).

In Mitchell v. Hanticock Inspirator, 2 Can. Ex. 539, it was pointed out 
that novelty may consist in trifling mechanical change if some economic or 
other result is produced some way different from what was obtained Iwfore 

Simplicity is no objection. (Four11 v. Begley, 13 Grant 381.)
A better or ehea|>er result may shew invention. (Crane v. Price, 1 W.P.C

409.)
In (iriffin v. Toronto Railways, 7 Can. Ex. 411 at 413, Burbidge, J., said 

“I am ready to concede that when one had once grasjied the idea or concep
tion that that waff an advantageous and useful thing to do, and that in that 
way a better abrading shoe could be secured, no invention would lie required 
to carry out the conception. But that does not conclude the matter, and in 
my view there was invention in becoming seized of the idea or conception 
mentioned."

HART v. JOHNSTON.
Saskatchewan Sufrreme Court, Lamont, Brown and Elwood, JJ. March 18, 1918.
1. Tender (§ I—2)—Conditionality—Sufficiency when larger sum

claimed—Pleading in replevin.
A tender is not necessarily conditional because the lien note of which 

the amount is due is asked in return, if its return is not made a condi
tion precedent to the receiving of the sum; an offer of a sum exceeding 
the amount actually due on a lien note, which is refused because other 
items in the nature of excuses are also claimed, constitutes a sufficient 
tender, and may be successfully set up in an action for the replevy of 
animals seized under the lien note.

IRichardson v. Jackson, 8 M. & W. 297; Norway v. Ashburner, (1865) 
3 Moore (N.8.) 245, followed.]

2. Damages (§ III J—204)—Replevin—Nominal damages.
If, in an action for the replevin of goods wrongfully seized, it appears 

that the plaintiff has suffered no special damage he is entitled to recover 
nominal damages.

Appeal from a judgment dismissing a replevin action. 
Reversed.
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A. L. McLean, for defendant Wyatt, respondent.
The judgment of the Court was delivered by
Lamont, J. :—This is a replevin action, in which the plaintiff 

claims the return of certain cattle seized by the defendant Johns
ton under instructions from the defendant Wyatt. The defend
ant Wyatt had sold certain cattle to the plaintiff and had taken 
a lien note for the unpaid purchase money. The plaintiff, by 
payments in cash and the delivery of pigs to Wyatt, had paid the 
note in full as subsequently found, with the exception of $7.85. 
The plaintiff did not know the exact amount of the balance, but 
agreed with Wyatt to bring another pig into town and sell it and 
meet him at the Royal Hotel the following Saturday and there 
pay him the balance. On Saturday evening the plaintiff went to 
the hotel, but the defendant was not there. The plaintiff then put 
$15 in an envelope and gave it to the hotel proprietor to give to 
Wyatt. Wyatt came to the hotel and the $15 was handed to 
him. He refused to accept it, saying that it was not enough, 
and handed the money back to the proprietor. Wyatt claimed 
there was a balance of $54.65 still due. He made up this amount 
by adding to the balance due on the note certain expenses he had 
incurred in going out to see the plaintiff and in taking to town the 
pigs he had bought from him. It was, however, adm tted at the 
trial that the balance on the note was only $7.85. The plaintiff 
not paying the $54.65, Wyatt sent out the defendant Johnston 
to seize the cattle covered by the lien. Johnston seized two cows 
and took them to town. The plaintiff then brought this action.

In his original statement of claim, the plaintiff did not plead 
a tender of the amount due but at the trial an amendment setting 
up the tender was allowed. Prior to the trial the plaintiff had, 
under a writ of replevin, received the cows back from the sheriff. 
The District Court Judge before whom the matter came dis
missed the plaintiff's action on two grounds: first, that the evi
dence did not establish a tender, and second, that the plaintiff 
had suffered no damage. With deference, I am of opinion the 
Judge erred on both points.

The principle of n plea of tender is that the promisor has always been 
ready to perform the contract, and has, in fact, iierformed it as far as he 
was able, but has been prevented from completely |>erforming it by the 
refusal of the promisee to accept performance.

The amount tendered ought to be the precise amount that is due. If. 
however, the debtor tenders a larger amount and does not require change, it 
is a good tender of the amount due. 7 Hals. 418.
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To lx* valid a tender does not always require to lx* formally 
made. If the creditor, either expressly or by necessary impli
cation, informs the debtor that he will nc t accept the amount 
claimed by the debtor to he due and which the debtor says he 
is ready to pay, on the ground that it is insufficient in amount, 
the formality of making the tender is dispensed with and there is 
a g<x>d tender of the amount mentioned by the debtor. In the 
case of Norway v. Ashburner, (1805), 3 Moore (N.S.), 245 at 200, 
the Privy Council said:

It is clear that the Master claimed more than was due to him. Hut it 
was conceded that this alone would not dispense with the tender. If. how
ever, the demand of the larger sum was so made that it amounted to an 
announcement by the Master that it was useless to tender any smaller sum, 
for that, if tendered, it would he refused.that would amount to a dispensation 
with any tender, generally shaking.
See also Cudney v. Give», 20 O.R. 500.

The offer of $15 by the hotel proprietor, on behalf of the 
plaintiff without requiring any change, was in my opinion a 
good tender of the balance due on the note. It was, however, 
contended that the tender could not tx‘ considered a valid one 
because the hotel proprietor asked Wyatt for the plaintiff’s n<
It is true he did ask for the note, but he did not make that a 
condition of Wyatt’s receiving tilt1 $15. The money was handed 
to Wyatt without any condition at all. Moreover, the defendant 
did not object to the tender on the ground that it was condi
tional, but because the sum was insufficient. In Richardson v. 
Jackson, 8 M. & W. 297 at 298, Parke, B., said:

The case of Cole v. Ill nice is a sufficient authority to warrant the Court 
in disposing of this application. There Lord Kenyon says undoubtedly, 
“that it had been determined that a party tendering money could not in 
general demand a receipt for the money." Hut where no objection is made 
on that account. but the creditor refuses the money because he considers the 
amount is not sufficient, Lord Kenyon held that he could not afterwards 
object to the tender because the party making it required a receipt.

The defendant having refused the money solely on the ground 
that the amount was insufficient, cannot now object to the 
tender on the ground that it was accompanied by a request for 
a return of the note.

The plaintiff having tendered the full balance due upon the 
cattle, the defendant Wyatt was not justified in making a 
seizure, of them. The plaintiff was, therefore, entitled to a judg
ment declaring the animals seized to be his and to nominal
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damages. If he had not obtained a return of the cows seized under 
his writ of replevin, he would have been entitled to judgment for 
their return.

The appeal in my opinion should be allowed, and judgment 
entered for the plaintiff declaring the cows to be his, and for 
nominal damages, say, $10.

As, however, the plaintiff does not appear to have paid to the 
defendant or brought into Court the $7.85 still due, judgment will 
not be entered until he has paid that sum into Court. Plaintiff is 
entitled to his costs both in ap|>eal and in the Court below, and 
the $7.85 may be paid out to him on account of these costs.

Appeal allowed.
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DALES v. BYRNE. ONI
Ontario Supreme Court, Appellate Division, Meredith, < .1 .< Riddell, l.ennor ,

and Musten, JJ. February 4, 1910.
1. Solicitors (8 II C 2—35)—Lien—Fvnuh realized ry isarmshment—

Creditors Reliek Act.
Solicitors securing the payment into Court of a sum of money under 

garnishment proceedings on a judgment recovered by them, the fund never 
having been in their possession or control, have no lien upon it for their 
costs, nor are they ent itled, under r. 089, "to a charge upon the property re
covered or preserved through their instrumentality, "and under the Credi
tors Relief Act (R.8.O. 1914, ch. SI, secs 4-6), the fund is distributable 
ratably among all creditors, subject to the payment thereout of the 
costs of the attachment proceedings.

I Bell v Wright, 24 Can. S.C.R. 050; I'nion Hank v. Stewart.”4 Terr. L.R.
342, distinguished; Mercer v. (haven, L.R. 7 Q.B. 499. referred to.]

Appeal by the plaintiff’s solicitors from an order made by Statement 
Denton, Jun. J. of the County Court of the County of York, in 
an action in that Court, upon an application by the appellants 
for payment out of Court to them of the amount of their costs of 
attachment proceedings and of the action; the appellants claiming 
a lien upon the fund in Court upon the ground that it was created 
or preserved by their exertions. The order made upon the ap
plication, and now the subject of appeal, while it allowed the ap
pellants their costs of the attachment proceedings out of the fund 
in Court, the fruits of the attachment proceedings, directed that 
the balance should be paid to the Sheriff of Toronto for ratable 
distribution among creditors, under the Creditors Relief Act, R.
S. O. 1914, ch. 81. secs. 4, 5, and 0.*

* 4. Subject to the provisions hereinafter contained, there shall be no prior
ity among creditors by execution. . . .

5. —(1) A creditor who attaches a debt shall be deemed to do so for the 
benefit of all creditors of his debtor as well as for himself.

6. —(1) Where a sheriff levies money under an execution against the
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T. X. Phelan, for appellants, the solicitors.
No one appeared to oppose* the appeal.
Meredith, C. J. C. P.:—The solicitors assume that they 

have a lien upon the moneys in question, and then ask the 
Courts to hold that the Creditors Relief Act does not deprive 
them of it: but we must first be assured that they have a lien ; 
and it is quite obvious that they never had any such right, never 
having had possession of or any control over the moneys. Having 
recovered the judgment for their client , and attached the moneys, 
they had a right to seek the equitable interference of the Court 
in aid of any equitable right they might have to payment of their 
costs out of these moneys: see Hough v. Edwards (185ti), 1 H. & N. 
171, and Mercer v. Graves (1872), L. R. 7 Q. B. 499: a right now 
expressly given in Rule 089.f

Under the Creditors Relief Act, moneys so attached, that is, 
attached in garnishee proceedings, as well as under other process 
of the Courts, shall be deemed to be so attached, etc., for the 
benefit of all creditors.

What equity then have the solicitors over these statutory 
rights of the other creditors of the common debtor?

Any right these solicitors can have cannot be greater than the 
right of their client. Anything that may have been preserved or 
recovered has been recovered for the client ’s benefit : there is no 
conflict of interests between solicitors and client : see Fraiicis v. 
Francis (1854), 5 D. M. & G. 108; and Re Harrald, Wilde v. 
Walford (1884), 51 L. T. R. 441.

In view of the provisions of the Act providing for equality

property of a debtor, or receives money in respect of a debt ... he 
shall forthwith make an entry . . .

(2) The money shall thereafter be distributed ratably among all execution 
creditors and other creditors whose executions or certificates given under 
this Act were in the sheriff’s hands at the time of the levy or receipt of the 
money, or who deliver their executions or certificates to the sheriff within one 
month from the entry, subject to the provisions hereinafter contained as to 
the retention of dividends in the case of contested claims, and to the payment 
of the costs of the creditor under whose execution the amount was made; 
and subject also to the provisions of sub-sec. 6 of the next preceding section, 
and, as respects money recovered by garnishee proceedings, subject to the 
payment thereout to the creditor who obtained the attaching order of his costs 
of such proceedings.

1689.—(1) Where a solicitor has been employed to prosecute or defend 
any cause or matter, the Court may, upon a summary application, declare 
such a solicitor . . . to be entitled to a charge upon the property re
covered or preserved through the instrumentality of such solicitor, for his 
costs, charges and expenses of or in reference to such cause, matter or pro
ceeding; . . .
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among creditors, why should the client have a lien upon the 
moneys for his costs of the action ? The judgment is not exhausted 
unless satisfied out of the client ’s share of the moneys: it may be 
otherwise enforced. If it is said, without the judgment there 
could have been no attachment, might it not also be said, without 
the debt there could be no judgment, and so there should be an 
equitable right to priority for all over other creditors, the very 
thing the Act was passed to prevent? Other creditors may have 
or may yet recover judgment: and they might have, as well, at
tached the moneys. So it is difficult for me to see any great 
inequity in the enactment giving to the plaintiff priority over 
other creditors to the extent of the costs of the garnishee proceed
ings only. The solicitors will have their lien upon their client’s 
ratable share of the moneys attached, and that may be enough, 
with payment of their costs of the garnishee proceedings, to satisfy 
all their just claims for costs.

Much reliance was put, in the solicitors' behalf, upon the case 
of Bell v. Wright, 24 8. C. R. 656, though it is not in point, 
being a case of set-off of debts to the prejudice of a solicitor's 
claim: and it may be that that case, having been based so largely, 
if not altogether, on the view* expressed by Cairns, L. J., in the 
case of Ex p. Cleland (1867), L. R. 2 Ch. 808—a case upon its 
peculiar facts a very strong one in favour of the solicitor—some 
of the expressions made use of in it must be modified, as those of 
Lord Justice Cairns must be, in view of the judgment in the case 
of Mercer v. Braves, L. R. 7 Q. B. 400, a case which does not seem 
to have been brought to the attention of the learned Chief Justice 
who pronounced the judgment of the Court in the case of Bell v. 
Wright.

The cases Sympson v. Prothero (1857), 26 L. J. Ch. 671, and 
Eisdell v. Coningham (1850), 28 L. J. Ex. 213, are not at all like 
this case. In them the client was the debtor of the attaching 
creditor, and his judgment debtor was the garnishee: so it was 
quite reasonable and fair for the solicitor to say: “Take the 
judgment debt, it is my client’s, but leave the costs to me, for they 
are really mine, the reward of my labour and expense, which re
mains wholly unpaid; and let them be the first fruits, because, 
if not incurred, there might be no debt to attach, or, at the best 
for you, a debt which you would have to establish at a like cost.”



Dominion Law Reports. [27 D.L.R4 :*>

ONT.

8.C.

Meredii h,
C.JC l-

ln this case the judgment debtor is the common debtor and a 
third party the garnishee; so all that the solicitors reasonably and 
fairly can say is: “Give the costs of the garnishee proceedings 
to us, because we took them for the general benefit of the creditors— 
the Legislature having prevented the taking of them for any other 
pur|M)sc—ami they are getting that benefit.” It would be un
reasonable and unfair to say, in view of the statute, pay us also 
for the work we did for our client, the full benefit of which he still 
has—his judgment; and doubly so to the extent that the solicitors 
can pay themselves out of the ratable share of the attached money 
coming to their client under the statute.

Hut, however all that may be, the statute in question, in 
unmistakable words, provides that the moneys in question shall 
go to the creditors who come within its provisions, ratably, less 
the costs of the garnishee proceedings, which the attaching creditor 
—the client in this case—is to have. How then can client or solicitor 
have more than that?

The appeal must be dismissed.
Lennox, J.:—Robinette, Godfrey, & Phelan, as solicitors for 

the plaintiff, recovered a default judgment in the County Court 
against the defendant. The amount recovered for debt is not 
stated. The costs at this time could not have been very large, 
but I have no way of ascertaining them. While the matter was 
in this position, an attaching order was issued upon a debt ac
cruing due by Zelinda Marshead to the defendant. The attach
ment was in February, 1915. The default judgment was in the 
previous July. After the attachment, the defendant applied to 
set aside the judgment, and Mr. Phelan says in his affidavit of 
the 30th September, 1915, that by consent the defendant was 
allowed in to defend, “upon the terms that the moneys attached 
should be paid into Court as soon as the contract was fulfilled." 
What was done, seeing that it was done by consent of the plain
tiff's solicitors and the plaintiff, is important. The order taken 
out in the attachment proceedings contains this clause: “And 
it is further ordered that the costs of the judgment creditors upon 
this application shall be first paid from the said money, and that 
the balance be then paid to the Sheriff of the City of Toronto to 
be dealt with under the provisions of the Creditors Relief Act.” 
The garnishee was not ordered to pay until the 26th April, 1915. 
This order has not been set aside or appealed against, and, I
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presume, has been complied with. If the appellants had any right 
of lien, that would be the time to assert it, I would think. The 
Creditors Relief Act is explicit as to how moneys are to be dealt 
with. It is “An Act to prevent Priority among Execution Credi
tors.” By sec. 4, there is to be no priority among execution 
creditors except as mentioned in the statute. By sec. 5, sub-sec. 
(1), a creditor who attaches a debt shall be deemed to do so for 
the benefit of all creditors of his debtor as well as for himself; 
sub-sec. (2) imperatively requires that the money attached shall 
be paid to the sheriff, and this even if there is no execution in the 
sheriff's hands: see sub-sec. (4). Money realised under the Ab
sconding Debtors Act must also be brought in for general distri
bution. and all shall be entered in a book in a prescribed form 
and retained for a month, and distributed ratahlv subject to the 
specific exceptions. One of these is the costs of the creditor who 
has the first execution with the sheriff. The plaintiff has not 
been shewn to be an execution creditor. The other exception 
would apply to the plaintiff and possibly aid the appellants, that 
is, the costs of garnishee proceedings are also given priority, but 
this is provided for by the order referred to. The solicitors have 
got them.

1 shall have to return again for a moment to the history of the 
case. The solicitors arc not appealing from the order referred to. 
This was made on the 3rd February, 1915. They appeal from 
an order of the 25th November, 1915. Rule 689 empowers the 
Court to declare that solicitors are entitled to a charge upon 
“property recovered or preserved" through their instrumentality. 
It is a discretionary power, which the Court may or may not ex
ercise: Pierson v. Knutsford Estates Co. (1881), 13 Q. B. D. 666; 
In re Humphreys, [1898| 1 Q. B. 520; Harrison v. Harrison (1888), 
13 P. D. 180; Nevills v. Ballard (1898), 18 P. R. 134. A discretion 
will not authorise any Court to ignore tin- express provisions of a 
statute.

Mr. Phelan did not say that, his application to His Honour 
Judge Denton was under this Rule; but, if it was well launched, it 
necessarily was so. He had no lien at common law, for t hat is a 
right of retainer, and can only arise where he has something to 
retain—where the money is in his own hands. The application 
was refused, and this appeal is from the order dismissing the 
motion.

ONT
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The obstacles in the way of the solicitors are many and very 
formidable. The order of the 3rd February has not been set aside 
or modified, and, while it stands, controls the situation: In re 
Arthur Average Association (1870), 3 Ch. D. 522, at p. 520; In n 
London Marine Insurance Association (1800), L. R. 8 Eq. 170, 
at p. 193.

The learned County Court Judge has no right or power to 
make an order inconsistent with his former order while it is in 
force. 1 lis power to amend or discharge it need not be considered, 
for the double reason that he was not asked to do so, and, if he 
had been, he would be confronted by the Creditors Relief Act, 
and he certainly could not amend it in disregard of the rights of 
creditors without notice to the parties to be affected.

The power of the Court, as I said, is discretionary, and this, 
if I may say so, would not have been wrell exercised in the face of 
the express object and provisions of the statute. It is a discre
tion in this case, fettered by a very rigid limitation.

The objection, however, that goes to the root of the whole 
matter is that the statute is plain and clear in its purpose, pro
visions, and exceptions, and cannot be ignored. To disregard its 
terms and substitute others would be legislation of a very daring 
character. It may be said that it is a hardship that the party 
and party costs of the earlier and later litigation should be dis
tributed, but it is what the statute says, and these costs are not 
the solicitor’s until he gets the proceeds of the judgment into his 
hands. Even then, it is only a right to retain until a bill of costs 
has been delivered, and, if so demanded, taxed.

In Union Bank v. Stewart (1895), 3 Terr. L. R. 342, the solicitor 
was aided to the prejudice of an attaching creditor, but that was 
by reason of a provision in the Solicitors Act which we have not 
here. The money, until it is in the solicitor's hands, whether for 
debt or costs, is the client's money. There is no separation. In 
Hutchinson v. McCurry (1903), 5 O. L. R. 261, a solicitor was 
allowed to sue1 directly for costs awarded to his client in an action 
in which he had acted, in Quebec ; but this was because in that 
Province sec. 553 of the Code provides that “every condemna
tion to costs involves by operation of law a distraction in favour 
of the attorney of the party to whom they are awarded.” Our 
law is otherwise; and, even in Quebec, an advocate is “not a 
party to the action,” but an agent only; and in Beaudin v. City
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of Montreal (1901), Q. R. 20 S. C. 32 (C. R.), it was held that 
the solicitor conducting a case in the Records Court of Montreal 
was not entitled to a distraction, as the Code did not apply to the 
Records Courts.

I think the appeal should be dismissed, and, being unopj>osed, 
should be dismissed without costs.

Riddell and Mabten, JJ., agreed in the result.
Appeal dismissed without costs.

OUELLET v. JALBERT.
New Brunswick Supreme Court, Ap/tcal Division, McLeod, C.J., White amt 

ttrimmer, JJ. November 26, 1918.
1. Adverse possession (§ I H—35)—Against Crown-Tacking period

against Crown grantee.
Adverse iHwsesHion does not hegin to run until the (lute of the Crown 

grant; the |ieriod in which Crown lands are adversely held will not 
enure against the Crown grantee.

(Compare T wee die v. The. King, 27 D.L.R. 53, 52 Can. S.C.R. 197.)
2. PvHLIC LANDS (| I C—15)—C0NCLUHIVENBS6 OK CltOWN GRANTS PRE

SCRIPTIVE AND POSSESSORY RIGHTS.
The Act (N.B.) 4 (ieo. V. eh. 30, coupled with the provisions of the 

Act 3 Ldw. VII.. eh. IV, notwithstanding any previous claims that might 
exist on the part of any person to the land designated therein, authorizes 
and empowers the Minister of Lands and Mines to sell such land and to 
issue a Crown grant thereof, which, when issued, is |>erfect!y good and 
conclusive against all the world, and a prescriptive title can he of no avail 
against a grant from the Crown under these special statutes. ((Jlnter 
dictum).

Appeal from a verdict in favour of plaintiff in an action of 
trespass to land tried before (’rocket, J., and a jury. Reversed. 

M. I). Cormier, for defendant.
J. E. Michaud, for plaintiff, contra.
The judgment of the Court was delivered by 
Grimmer, J.:—This is an action of trespass tried before 

Crocket, J., and a jury, at the Madawaska County Circuit Court 
in March last, whim on answers by the jury to questions submitted 
to them a verdict was entered for the plaintiff from which the 
defendant now appeals, seeking to have a verdict entered for him, 
or for a new* trial.

The land in question is part of a tract in the county of Mada
waska, granted by the Crown on February 7, 1870, to the- New 
Brunswick R. Co.

On January 8, 1881, the railway company conveyed, along 
with other lands, the land in dispute1, to the New Brunswick Land 
and Lumber Co., and on August 1, 1884, the Land and Lumber 
Co. reconveyed the land to the railway company, in which the
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N B documentary title to same was vested until July 14, 1913, when 
s. the last named company conveyed the same to His Majesty, in

(Hh.i.kt rigid of this province.
.1 M.HFRT On July 8, 1914. the Crown granted to the defendant the 

land in question, comprising a block of 95 acres. All the above
( trimmer, J

several conveyances were duly admitted or proved upon tin- 
trial.

In or about the year 1870, one Charles Jalbert, father of 
the defendant, squatted upon the land with his family, and 
proceeded to make a clearing, and continual to live and work 
thereon until November 19, 1887, when he conveyed the property 
to his son, Alphonse Jalbert. At the time of this conveyance In- 
claimed possession of a block of land estimated to contain 150 
acres, some 05 of which it is claimed had been cleared and fenced, 
and lines spotted about the remainder. The deed was given in 
consideration of support and maintenance of himself and wife 
(hiring the balance of their lives, a writing being executed by tin- 
son to this effect. The deed purjiorted to convey the whole 150 
acres, but evidence was given by the defendant that 2 years before, 
or in the year 1885, his father had given him the so-called lower 
half of the lot and put him in possession thereof and that imme
diately after the execution of the deed to Alphoi se, he, Alphonse, 
executed a writing whereby he purported to com ey to his brother, 
the defendant, the said lower half of the lot, on condition that 
the defendant should assist in the maintenance of his parents.

Alphonse took possession under his deed and supported lib 
irents on the land until December 20, 1889, when his father 

lied, and thereafter lu* continued to reside on the land and supj>orl 
his mother until July 24, 1893, when he left the place, took his 
effects and went to live in the State of Maine, United States of 
America, and never returned or occupied the property either 
persi , or as it appears from the evidence, by an agent or
representative. Neither did he thereafter support his mother. Ou 
the day Alphonse left the property the defendant moved on the 
same, and resided on the upper half thereof for 14 years and pro
vided for and supported his mother thereon until the time of her 
death, in the year 1899, and took and received the income and 
profits of the land as his own, and without let or hindrance from 
his brother Alphonse. The trespass for which this action is brought 
it is alleged was committed upon the upper half, so-called, of the

1
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property, which was, as before stated, granted by the Crown to N B
the défendent on July 8, 1914, but which had l>een, by a deed •< C\
covering the whole lot of 150 acres, conveyed to the plaintiff <ic-kllkt
by Alphonse Jalbert on October 14, 1912, he claiming a prescrip- .

■ « ■ • JALHt.K r.
five title to the lot through the possession of his father and 
himself. Upon a question left by the learned Judge, the jury found r" ' ' 
that Alphonse Jalbert and his father, Ixdween them, had, prior 
to the making of the deed of Octolier 14, 1912, maintained an open, 
continuous and exclusive possession of the land (the whole lot) 
for a period of 29 years. This question of possession is the only 
important issue in the suit.

From the evidence it appears Charles Jalbert first settled on 
the land in 1870, when it belonged to the Crown and in which it 
remained until 1870, so that his possessory claim could not, 
and did not, begin to run until the grant was made to the railway 
company in 1870. He conveyed his right to his son Alphonse in 
1887, which would be a possessory right of 11 years. Alphonse 
remained on the land six years, thus making between the two a 
term of seventeen years, during which there was adverse |>os- 
session of the land or so much as was cleaml and occupied. The 
question now arises whether or not the |M)ssession of the land 
held by the defendant and his mother, one or l>oth, after Alphonse 
left enured to his benefit, so that his possession became continu
ous until it ripened into a legal title.

In the stenographer’s transcript of the evidence the following 
is to be stated by Alphonse Jalbert on his direct examina
tion:

Q. How long after your father died did you remain on the land? A. Al
most four years, (j. And during that time did you take rare of your mother?
A. Yes. (J. Did you remain on the land from the time you got the deed 
from your father, until he died? A. Yes. Q. And continued remaining on 
the land for about four years afterwards? A. Yes. Q. You took care 
of your father up to the time he died? A. Yes. (j. And your mother up 
to the time you left the land. A. Yes, and I took pare of father before I 
had the land. Q. And why did you leave the land? A. I left the land in 
my mother's hands. Q. You asked her to go over with you to where you 
wen* going? A. Yes. Q. And she refused? A. She refused, etc. After
wards my brother came and took ixwsession of the land. tj. Whieli brother?
A. Ovide. Q. Did you tell him to? A. No, 1 didn’t tell him to. He went 
there himself. Q. When did Ovide go there? A. I can't tell you when he 
went then*; after I left I sup|iose. (j. Ovide was there the fall after you left?
A. Yes. Q. What time did you leave? A. I left the 24th of July. Q. Then 
Ovide came there in the following fall? A. Yes. the same summer I left 
then*, (j. Is that the time you say Ovide went there and took possession?

4
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N. B. A. Well I suppose lie calculated to have possession, (j. He went there to

8.C. live, anyway? A. Yes. Q. In the house? A. Yes. Q. How long was 
it before you found out that Ovide had gone on and taken possession? A. 1

< >ÜRLLET

J ALBERT.

found out a month and a half after he was there with my mother, (j. Then 
you found out when Ovide went there about the same time he actually did 
go there? A. No, I didn’t tell him to go there, tj. How long did Ovide

Cirimmer. J. remain on the land after his mother died, to the lient of your knowledge? A 
He has been taking all the profit off the land since my mother died. (j. Up 
until when? A. From the time my mother died.

Further on he says he knows Ovide had the profits of the 
land, and that the year he left he sent his wife after a load of 
grain, and Ovide would not give her anything.

On cross-examination he says he left the land and the grain 
to his mother, the land in the hands of his mother.

tj. And you say that after that Ovide, your brother, took possession of 
the land? A. Yes, he went there to stay with her. (j. Did you say this 
morning that he took possession of it? A. That is what he calculated to 
do. (j. Did you say this morning that he took |M>ssossion of it? A. Thai 
is what I say, that he must have taken jiossession of it. (j. Did you say 
you didn't tell him to go there? A. No, I didn't tell him to go there. Q. Hr 
went there himself? A. Yes he went there himself, (j. Did he ever render 
you any account of anything that was taken from the land? A. No. Q. Dili 
you ever ask him to account for what was growing on the land, or whatever 
he was doing with the land. A. No. Q. Do you rememlier having sworn 
to this statement in that affidavit : “That during such |K*riod, between the 
yea • 1802 to the year 1011, my said brother, Ovide Jalbert, occupied my 
said farm and premises as my agent." Did you swear to that? A. If I 
swore to that I didn’t understand it or I would never have sworn to it. Q. 
And do you say now that from the year 1802 to the year 1011, Ovide Jalbcrt 
was not occupying the Jalbcrt farm as your agent ? A. I was letting him cut 
the stuff off the land for his own use. (j. Did you ever tell him to go there? 
A. No I never told him to go there, (j. Then lie wasn't there us your agent? 
A. He went there himself, (j. Was he there as your agent? A. He took 
possession to go there himself, (j. Was Ovide Jalbcrt on this Jalbcrt farm 
as your agent after you left the country? A. I never put him agent.

In addition to the evidence of Alphonse, there is the state
ment of the defendant that he went to the premises the day his 
brother left. That he knew he had left from seeing his wife pass 
with the furniture, and that he found his mother crying, ami 
she said to him come and live with me and take care of me, it 
will remain to you, and that he moved on to the place that day. 
That he and his mother lived there 6 years before she died. That 
he supported her without any help from his brother, and that 
he lived there 8 years after she died. That he paid the taxes on 
the projierty from the time he went there to live with his mother 
to the present time, and took and received the profits of the land.
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claiming it as his. That he never renounced any rights to the laml 
his mother gave him, this living the same land as was grants! 
to him by the Crown, or the upper half of the lot. Further that 
the plaintiff on one occasion offer» h! him $75 for his claim on the 
land; and that the plaintiff's husband had obtained from him the 
privilege of making maple sugar on the land. That in other resjiects 
he used and treated the land as his, without any protest or objec
tion on the part of his brother Alphonse, and finally obtained a 
grant of it.

From this evidence it seems conclusive that the defendant was 
not the agent of his brother in his occupancy of the land, and 
was never so considered by him; ami that his occupation of 14 
years was not such as to enure to the lienefit of Alphonse so as 
to justify the jury as reasonable men in finding an adverse jmis- 

session of 29 years in Charles and Alphonse Jalliert, there being 
nothing to supjiort the finding, ami it is therefore against evidence 
and the weight of evidence. The most that can he made of the 
evidence gives only an adverse jiossession of 17 years, which is 
not sufficient to vest any title in Alphonse Jalbert to the land, 
and the deed from him to the plaintiff therefore does not convey 
any title, or render the grant from the Crown to the defendant 
ineffective or void, and this action fails.

Having arrived at this conclusion, it is unnecessary to con
sider the other points raised on the trial of the case, but without 
so deciding, I am very strongly of the opinion that the Act of 
Assembly, 4 Geo. V., ch. 30, coupled with the provisions of the 
Act, 3 Edw. VII., ch. 19, notwithstanding any previous claims 
that might have existed on the part of any person or persons to the 
land, authorized and empowers! the Minister of Lands and Mines 
to sell the land in question to the defendant and to issue a Crown 
Grant thereof to him, which would lie perfectly good and conclu
sive against all the world, and even if a prescriptive title had been 
proved it would not have availed against the grant from the Crown 
under these special statutes. The Judge on the findings of the jury, 
but against his own view, allowed the verdict to lie entered for the 
plaintiff, and as I am of the opinion the finding as to the adverse 
possession is not justifiai and cannot be sustained under the evi
dence, the motion to enter a verdict for the defendant will lie 
allowed with costs.

Verdict net aside, judgment for defendant.
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CAN. MORRISETTE v. THE ‘ MAGGIE.’»

Ex. C. Exchequer Court of Canada (British Columbia Admiralty District), Hon. Mr 
Justice Martin. L.J. in Adm. March 21, 1916, March 22. 1916

1. Seamen (§ 1—4)—Who are—Fishermen—Sleeping quarters -Lii n 
for “lay” wages.

Persons employed on a small launch on a salmon fishing “lay” and per
forming work thereon in the double capacity of sailors and fishermen, 
though most of their time is occupied in fishing and though not having 
any sleeping quarters on board the vessel, are nevertheless “seamen 
and entitled to their maritime lien for seamen's wages; but the lien will 
not attach if the use of the vessel is no part of the agreement on which the 
“lay” is based and merely allowed by the owner as a matter of con
venience.

\Sirinehamimr v. Sauier, 27 X.S.R. 44K, followed; Farrell v. Tin 
"White,” 20 B.C.R. 576, referred to.|

2. Costs (§ 1—19)—Consolidation action for seamen's wages -Joint
OR SEVERAL LIABILITY.

Where a number of seamen, by consolidation, join in one action 
their individual claims for wages against the owner of one or more ships 
engaged in a common enterprise with resulting liens on different ships, 
each claimant is not therebv liable for costs consequent upon the failure 
of another claimant to establish a specific lien not set up by the former, 
but the costs in each case is awarded according to the discretion conferred 
by r. 132 (B.C.).

Statement Action to enforce seamen’s liens for wages. Dismissed. 
Wintemute, for the four plaintiffs.

Martin, L.J.
Hrydon-Jack, for defendant, Win. Hampton.
Martin, L.J. in Adm.:—These are consolidated actions by 

Thief Julius, an Indian, of Sechelt, and his two sons for $726.50 
for seamen’s and fishermen’s wages, to answer which the gasoline 
fishing boat “Maggie” has been arrested. The wages are claimed 
on a salmon fishing lay of the thrt-e Indians and one H. J. Cook 
whereby it is alleged that the four men were to work on a lay with 
George Hampton who was to furnish the said launch and fishing 
gear and skiff, and after deducting the expenses of provisioning 
and running the boat the proceeds were to be divided between 
all parties as follows: two shares to Hampton and one share 
to each of the other four, based upon the following prices for 
various kinds of salmon, viz, 25 cents for cohoes, 5 cents for dogs, 
3 cents for hump-backs and 40 cents for sock-eyes, which fish were 
to he sold to Sherman's cannery by George Bampton and a settle
ment made at the end of the fishing season, which ended with the 
closing of the cannery on September 16. Cook also joined in the 
action but at the trial it was announced that he had withdrawn 
his claim.

This subject of seamen's wages in the form of a lay has recently 
been considered by this Court in Farrell v. The "White," 20
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13.(ML 57(3, a whale fishing case, and 1 have nothing to add to 
that decision except to say that it is in general accordance with 
the decision of the Supreme Court of Nova Scotia en banc in 
Swinehammer v. Sawler, 27 N.S.R. 448. That case was cited 
in answer to the contention on behalf of the owner of the “Maggie” 
that on the facts here the thm* Indians were fishermen only and 
therefore could not have a seaman's lien. But I am of the opinion 
that upon the evidence before me it must be held that each of the 
four laymen not only fished but took part in the working of the 
boat as a seaman, e.g.t in steering, or tending her, while fishing 
or taking on or discharging her cargo of fish, or cleaning her as 
occasion arose, or as was otherwise necessary, though most of 
their time was occupied in fishing, and they did not sleep on board 
of her but on the shore or in the Indians' rancherie near by. Much 
stress was laid by the defendant upon this fact of not sleeping on 
the vessel, but that, while important, is not the sole or true test 
of the capacity in which men are acting on or about a vessel 
either temporarily, as c.g. in the case of seamen camped for weeks 
on an island trying to salve their stranded ship from an adjacent 
reef, or permanently, as e.g. in the case of a crew of a river boat 
or ferry which ran only in the day time and had insufficient 
sleeping accommodation for all her crew. It is only a question 
of degree, the principle is the same in the case of mariners on a 
big ship on a long whaling lay or a small launch on a short salmon 
lay. Such being the facts, the Swinehammer case above cited 
decides that where one is
employed in the double eapaeity of sailor and fisherman (he is) therefore 
clearly a seaman under the definition given in the sub-section—

CAN.

Kx. C.

Mohkiskttk

I'm
“Mxooik.” 

Martin, L.J.

now sub-sec. (g) of sec. 120 of the Canada Shipping Act, R.S.C. 
eh. 113, and cf. the definition of “ship” in sec. 2 (d), and also 
sec. 294 recognizing “contracts for wages by the voyage or by 
the run or by the share.” It would follow, therefore, in the 
absence of other objection, that these Indian seamen would be 
entitled to their maritime lien.

But two further objections are raised to their right to recover ; 
first, that under this lay there was to be no payment till after the 
proceeds had been received by George Bampton from the cannery; 
and second, that William Bampton, brother of George, was the 
owner of the “Maggie,” on board of which he lived, and was also

30—27
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__ one of the lay men and as such allowed it to be used as a matter of 
Ex. C. personal convenience to himself and mere favour and friendly 

Morrisette assistance to the others as his mates and fellow lay men, and there
of fore there could be no lien upon it as the use of it was dehors the 

“ Maggie." contract with George Hampton who, it was alleged, did not agree 
MartinTi-J. *° furn*sh the launch but merely the gear, skiffs, etc. 

m Aiim. With respect to the first, it is to be noted that, as alleged,
this is a different lay, in this particular, from that in Farrell v. 
The “White”, supra, wherein the wages were to be paid monthly, 
and according to the plaintiff’s contention it is like that in Switie- 
hammer's case, wherein they were to be paid on delivery to the 
market. But I must say I have much doubt on the point as to 
exactly what the lay was, the evidence being far from clear in 
several respects (particularly the price that was to be obtained 
from the cannery) and I think it better not to go into it fully now, 
because there are other similar claims to be tried in regard to two 
other fishing launches arrested in this action, the “Eva” and the 
“Echo.” There is, however, something appreciable at least to 
support the defendant's contention that George Hampton was 
not to pay the claimants till he had been paid by the cannery, 
of which essential condition precedent no satisfactory evidence 
has been given, but as I have come to a clear decision on the 
second objection I do not, for the reasons above indicated, decide 
this point, as it is unnecessary. Then, as to the second objection, 
I find, as a fact, to put it briefly, after a careful consideration 
of the conflicting and unsatisfactory evidence, on both sides, that 
the plaintiffs have not discharged the onus cast upon them to 
prove that the use of the “Maggie” was part of the agreement on 
which the lay is based, and I am forced to the conclusion that, 
on the evidence, she must l>e held to Ije the property of William 
Hampton and to have l>een used by him personally, apart from 
the lay agreement, in the manner contended for, and therefore 
she is not subject to the lien from which she is hereby discharged, 
and also released from arrest, and the action as regards the claim 
of the three Indians and Cook is dismissed with costs.

Action dismissed.

Martin, L.J. in Adm., March 22, 1916:—This is a reference 
by the registrar and solicitors arising out of the taxation of 
costs after the judgment delivered on February 25, last. Nine
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plaintiffs joined in one consolidated action for wages alleged to 
be due to them by George Bampton on a fishing lay in con
nection with the gasoline fishing boats “Maggie,” “Eva,” and 
“Echo,” and the “Maggie” was arrested under a separate war
rant, issued at the instance of their joint solicitor, founded solely 
on an affidavit of Thomas Julius, one of the plaintiffs, claiming a 
lien for $281.25 for his wages. By the indorsement of claim on the 
writ it clearly appears that only four of the plaintiffs, viz.: Chief 
Julius and his two sons, Thomas and Patrick, and Harry James 
Cook, set up any claim against the “Maggie,” the others “respec
tively” claiming against the “Eva” and the “Echo.” The 
various groups of claims against the respective vessels art1 properly 
segregated and alleged as being due to the respective laymen 
while operating the ship “Maggie,” or “Eva,” or as the case may 
be. George Bampton entered an appearance and denied that 
he was the owner of the “ Maggie.” His brother William Bampton 
claimed to be her owner, and was added as a defendant by consent 
and ap]x*ared by separate solicitor in order to support his claim.

The action as regards the four claims for a lien upon the 
“Maggie” came on for trial on February 28 and it resulted in 
favour of William Bampton, he being declared to be the owner 
thereof and she was declared fret1 from any lien and released from 
arrest. On my reasons for judgment it was ordered that “ the action 
as regards the claim of the three Indians and Cook is dismissed 
with costs,” which left the claims of the other plaintiffs against 
the other vessels ojx*n for future trial, as well ns the claims of the 
present four plaintiffs against George Bampton. The formal 
judgment, when first submitted to me for approval, to see that 
it was in accord with my judgment, was marked “approved” 
by the solicitors, and, after setting out the full style of cause includ
ing the nine plaintiffs, read thus:—

The Judge having heard the plaintiffs, Chief Julias, Thomas Julius, 
Patrick Julius and Henry James Cook, the witnesses on their behalf, and their 
counsel, and William Bampton, and the witnesses on his behalf, and his 
counsel dismissed the action as against William Bampton and the ship 
“ Maggie,” and set aside the arrest of the ship “ Maggie," and directed that 
the said ship “Maggie” be released forthwith.

I approved this order, but later the solicitor for William Bampton 
applied to me, on the 9th instant, just as I was leaving the Law 
Courts to return to Victoria and pointed out that by an over
sight the direction as to costs given in my reasons had been omitted

CAN.
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so I added the words “and condemned the plaintiffs in costs.” 
Ex. V. On taxation of costs it was urged that these words extended to 

Mohbibbtte the other five plaintiffs named as such in the writ and warrant 
r|,' in addition to those recited in the said judgment as having been 

“Maggie." concerned in the trial against the “Maggie.” This contention, 
Martin-L.J. *n mY opinion, cannot be supported in the circumstances of this 

mAdm. case, whatever might be the result in other consolidated actions 
where general and undefined claims art1 set up anti persisted in 
by consolidated plaintiffs as a whole. From the very beginning 
the liens claimed against the various vessels were clearly dis
tinguished and at no time upon the record was the “Maggie” 
alleged to be liable for any liens except those of the four plain
tiffs, and it was their claim alone against her that was in issue and 
adjudicated upon at the trial. Therefore it follows that they 
alone should be answerable for the failure of their claims and having 
regard to the issues, trial and context they are “the plaintiffs” 
who are referred to in my said addition to the judgment as being 
condemned in costs. This is the real “result,” mentioned in r. 132, 
so far as they are concerned. There is, moreover, no hardship in 
this because if these four plaintiffs had brought this action apart 
from the other claimants the result would have placed the suc
cessful defendant William Bampton in no better and no worse 
position as regards the recovery of costs than he is now. It was 
quite proper, as well as convenient, to have consolidated all these 
claims according to the practice of this Court referred to in the 
judgment in Cowan v. The “St. Alice,” 8 W.W.R. 125G, at 12(>0, for 
by so doing considerable costs might have been saved (and 
indeed may be so yet, as regards the other pending claims) and 
in any event no additional costs would have been incurred; the 
various parties would have been and can be protected in this 
respect on taxation by a proper apportionment.

The point, in principle, and put briefly, is that merely because 
various seamen take advantage of the said convenient practice to 
join in one action their individual claims for wages against the 
owner of one or more ships engaged in a common enterprise with 
resulting liens on different ships, it does not follow that each claim
ant is liable for costs consequent upon the failure of another claim
ant to establish a specific lien which the former never set up. 
The costs in each case would be awarded according to the dis
cretion conferred by said r. 132. To reverse the present position;
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CAN
if tin* four plaintiffs who alone participated in the trial of this par- -—
ticular lien had been successful, I should not have felt justified * 
in also awarding costs to the other five plaintiffs who were not Morbisette

concerned, and took no part therein, and could derive no benefit
therefrom. Maggie.

The result is that the submission of the four plaintiffs is upheld M“nr,À‘îim'J 
and they are entitled to set off any costs occasioned by this 
controversy.

,/udgment accordingly.

BOWKER FERTILIZER CO. v. GUNNS LTD.
Exchequer Court of Canada, Casuel*, J. April 28, 1916.

CAN.

Ex. C.
1. Trade mark (§ II—9a)—Descriptive words—Secondary meaning—

Expunging from registry.
“Suro-Crop" or “Shur-Crop.” ns applied to fertilizers, are ordinary 

words descriptive of the quality of the article, incapable of acquiring 
a secondary meaning and not registrable as a valid trade mark, and 
should be expunged from the register.

Proceedings to set aside a ruling of the Commissioner of Statement 
Patents refusing the registration of a trade-mark.

H. Fisher and R. S. Smart, for petitioners.
IP. //. Clipsham, for respondents.
Cassels, J.:—The Bowker Fertilizer Co. commenced pro- Caawu.j. 

ceedings pursuant to the provisions of the Trade Mark and the 
Exchequer Court Acts to have the ruling of the Commissioner 
of Patents, refusing to register the words “Sure-Crop” as a specific 
trade mark to be applied to the sale of fertilizers set aside.

The alleged ground of refusal by the Commissioner was the 
existence on the trade mark register of a trade mark registered 
on July 27, 1912, by the contestants Gunns Ltd. This trade mark 
consists of “a boy pressing the muzzle of a gun against a target 
on which appear the words ‘never misses,’ above the design being 
the name ‘Shur-Crop’ as per the annexed pattern and ‘appli
cation.’ ” The Bowker Fertilizer Co., in addition to their appli
cation to have their trade mark registered, pray that the trade 
mark of the Gunns Ltd. may be expunged from the register.

The Bowker Fertilizer Co. are a foreign company incor
porated in the United States of America. Gunns Ltd. are a cor
poration incorporated in Ontario with headquarters in Toronto.

I will first consider the application of the Bowker Fertilizer 
Co. to have the words “sure-crop” as applicable to fertilizers
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registered as a trade mark. Dealing with this question irre
spective of any secondary meaning these words may have obtained 
as denoting goods manufactured or sold by the Bowker Fertilizer 
Co., I am of opinion they are not words which should be registered. 
They are words merely indicative of the quality of the fertilizer. 
Two plain common English words without any pretence of being 
fancy words.

The construction of the Canadian Trade Mark Act is dealt 
with in Standard Ideal Co. v. Standard Sanitary Manuf., decided 
by the Board of the Privy Council and reported in [1911] A.C. 
78 at 84. A case in our own Courts is peculiarly apposite: 
Kirstein v. Cohen, 39 Can. S.C.R. 286, involving “shur-on” and 
“staz-on” as applicable to glasses for the eyes.

It is contended by counsel for the Bowker Fertilizer Co. that, 
even if these words do not come within the class of words capable 
of registration, yet by reason of long use they have obtained a 
secondary meaning as denoting the goods of the applicants. It 
is a question whether ordinary English words of this character 
ever could obtain a secondary meaning. See Application of 
Joseph Grosfield & Sons Ltd., 26 R.P.C. 854 (1909). In this case 
the words “sure-crop,, were not used as a trade mark. They were 
usually used in connection with the name Bowker. The goods 
sold by the Bowker Co. were sold in bags which were labelled 
“Bowker Sure-Crop.” A ease of resemblance is Perry Davis <£• 
Son v. Harhord, L.R. 15 A.C. 316. The application was to 
register the words “Pain Killer.” The British Trade Mark Act 
of 1875 provided for the registration also of any special and dis
tinctive word “or words or combination of figures or letters used 
as a trade mark before the passing of this Act may be registered 
as such under this Act.”

It was pointed out in the reasons for judgment that the words 
“pain-killer” had not been used as a trade mark before the passing 
of the statute but always in conjuncton with other words, namely, 
“Perry Davis, etc.” Registration was refused. Lords Halsbury 
and Morris also expressed strong views on the question whether 
these words were capable of registration as being merely descrip
tive. I think the application of the Bowker Co. to register 
must be refused.

The most prominent feature of the trade mark of Gunns 
Ltd. are the words “Shur-Crop.” Douglas W. Gunn, an employee
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of Gunns Ltd., was a witness. He states that Gunns Ltd. ceased 
using any part of their trade mark except the words “Shur-Crop” 
on their bags at all events as early as 1914, the reasons being they 
could not reproduce it on their bags. He states as follows: Q. That 
(referring to the words “Shur-Crop”) is now the only thing that 
marks your goods? A. Yes and the analysis. Q. And all your 
goods are put up in bags? A. Yes. Q. So that you do not 
now mark your goods as originally registered? A. No. Q. Than 
in your opinion the words “Shur-Crop” were the important ele
ments of your trade mark? A. Naturally a man in asking for a 
brand would not ask for the boy and gun on it he would ask for 
Gunns “Shur-Crop” fertilizer—he would always connect the 
manufacturer with the words. A. And that was your intention 
when you registered and proved to be the fact? A. Yes.

The Bowker Co. are a large corporation. For years prior to 
the commencement of business of Gunns Ltd. of the sale of 
fertilizer under the name “Shur-Crop” the Bowker Co. had their 
goods on the American and Canadian markets with the brand 
“shur-crop.” Douglas W. Gunn may not have known about the 
Bowker Co. He is an employee of the company. There are 
other members of the company. It is not material whether they 
knew or not but the belief that they did not know may be com
mended to Judæus Apella. See per Burbidge, J., Re Mclchers and 
DcKuyper, 6 Can. Ex. 83 at 101.

I think the existence of this trade mark is apt to lead to con
fusion and that the registration of the trade mark in question 
should be expunged.

Counsel for Bowker Co. are satisfied if the words “Shur-Crop” 
are removed and the registry amended accordingly, and if Gunns 
Ltd. prefer it, the order can issue in this shape.

As success is divided, each party should bear their own costs.
Judgment accordingly.

Annotation—Trade Mark—Descriptive and distinctive words—Secondary 
meaning—Right to expunge.

By Russel S. Smart, B.A., M.E., of Ottawa.
Under the Trade Mark and Design Act “any person aggrieved” may 

petition to expunge or vary a registered Trade Mark. The words “any 
l>erson aggrieved” embrace any one who may possibly be injured by the 
continuance of the Mark on the Register in the form and to the extent it 
is so registered. (Per Davies, J., Re Vulcan Trade Mark, 24 D.L.R. 021, 
51 Can. 8.C.R. 411.)

Jn the present ease only part of the trade mark was expunged. It is

CAN.
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Annotation
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CAN. Annotation (Continued) —Trade Mark -Descriptive and distinctive words 
Secondary meaning- Right to expunge.

Annotation
tht' practice in England to expunge a part of u trade mark where the regis
trant is not entitled to the same. (Faaider* Trade Mark, Is R.I’.C. 37, 530 
Word “Silverpan" and signature registere<l for preserves. Word “Silverpan 
common to trade, held ought to be disclaimed. Hurla ml v. Broxburn (HI C<< 
L.R. 42Ch.D. 274. “ Washer ini " ordered disclaimed from a label trade mark. 
He BiegeV* Trade Mark, 4 R.I’.C. 525, “Triangle” expunged from registered 
trade mark.)

On the question of descriptiveness, the case of Kirstein v. Cohen, 30 Can. 
8.C.R. 286, is very close. The Supreme Court in this judgment said: 
“The hyphenated coined words ‘Shur-on’ and ‘Staz-on* are not purely 
inventive terms, but are merely corruptions of words, descriptive of the 
goods (in this ease, eye-glass frames) to which they were applied, intending 
them to l>e so described, and therefore, they cannot pro|x*rly be the subject 
of exclusive use us trade marks."

Davies, ,!., in the judgment said: "1 hold these terms to be merely cor- 
„ ruptions of words descriptive of the eye-glass frames to which they are in

tended to be applied—and that they were intended to be so descriptive."
In the case of the Standard Ideal Co. v. Sanitary Manufacturing Co.. 

11911] AX*. 7N, the judgment of the Judicial Committee of the Privy Council 
in part read ns follows.—“Now the word ‘Standard’ is a common English 
word. It seems to be used not unfrequently by manufacturers and merchants 
in connection with the goods they put upon the market. No used it has no 
very precise or definite meaning. But obviously it is intended to convey tla- 
notion that the goods in connection with which it is used are of high class or 
superior quality or acknowledged merit."

Without attempting to define the essentials necessary to constitute 
a trademark properly speuking, it seems to their Lordships perfectly clear 
that a common English word having reference to the character and quality 
of the goods in connection with which it is used and having no reference to 
anything else cannot be an apt or appropriate instrument for distinguishing 
the goods of one trader from those of another. Distinctiveness is the very 
essence of a trade mark. The result is, in accordance with the decision of the 
Supreme Court in Partlo v. Todd, 17 Can. S.C’.R. 196, that the word though 
registered is not a valid trade mark.”

The possibility of acquiring a secondary meaning for a descriptive word 
was dealt with in detail in the well known Camel Hair Belting case—Redda- 
way v. lianham, 13 R.P.C. 218. The following English cases on this point 
may be noted: “Slip-on" Burt terry* v. Cording, 26 R.P.C. 293, “Health 
Cocoa" (Henry Thorne Co. Ltd. v. Sandow, 29 R.P.C. 440), “Yorkshire 
Relish," Powell v. Birmingham Vinegar Brewery Co., 11 R.P.C. 563.

The English cases have gone a long direction on this point. In the case 
of 11". A". Sharpe Ltd. v. Solomon Bros., 32 R.P.C. 15. the word “Classic" 
was held incapable of being treated ns adapted to distinguish or acquire a 
secondary meaning.

In Canada a secondary meaning was referred to as having been acquired 
in at least two cases. (Provident v. Canada Chemical Co. (1902) 4 O.L.R. 545) 
and ((iiHett v. Lumsden (1904), 8 O.L.R. 16S).

In Boston Rubber Shoe Co. v. Boston Rubber Co. of Montreal, the word 
“ Boston” was found to have acquired a s|>ecial meaning. (32 Can. S.C.R. 31 )

In R> Ellington <(• Co. Trade Mark, 11 Can. Ex. 293, it was pointed
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Annotation (Continued) —Trade Mark Descriptive and distinctive words — 
Secondary meaning - Right to expunge.

out tliiit a surname may acquire distinctiveness and become well known 
throughout the world through long continued use.

In Hucyrus Trail* Murk; Huryrm Vu. v. Canada Foundry Vo., 8 D.L.R. 
020, 14 Can. Ex. 85, a geographical name was found to have acquired a second
ary meaning.

KOSKI v. CANADIAN NORTHERN R. CO.
Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Cameron and 

Haggart, JJ.A., March 27, 1916.
1. Master and servant (§ II E 2—215) —Safegvards at bridge opera

tions—Delegation of work—Competent management—Negli- 
oence of superintendent—Employer’s liability.

Where operations for the lowering a wooden approach to a bridge have 
been placed under the conqietent management of men experienced in tin- 
work. and all materials and appliances for taking every needed precaution 
against accidents provided, an omission of the superintendent or foreman 
to sufficiently safeguard a false bent in the structure resulting in an 
injury to an employee, not attributable to a defect in any permanent 
structure in respect of which the master owes a duty to safeguard, is 
negligence of the management and not of the master, for which the latter 
cannot be held liable at common law. and recovery in such case can only 
be had under the Employers' Liability Act, R.S.M. Ill 18, eh. (11.

[Can. North. U. Co. v. Anderson. 45 Can. S.C.R. 855; Smith v. Raker, 
[1S!)1| A.C. 325, distinguished: Wilson v. Merry, L.R. I ILL. (Sc.) 
32(1; Hergklint v. West. Can. Power Co.. 50 Can. S.C.R. 30, applied; 
see also 24 D.L.R. 5(15.1

Appeal from a judgment in favour of plaintiff in an action 
at common law and under the Employers’ Liability Act, R.S.M. 
1913, ch. 61. Varied.

0. II. Clark, K.C., for appellant, defendant.
H". //. Curie and IV’. J. Wright, for respondent, plaintiff.
The judgment of majority of the Court was delivered by 
Perdue, J.A.:—The defendants were performing the work 

of lowering the wooden approach to the- Norwood Bridge. One 
Julian was appointed by them to oversee the work, and under 
him was a foreman named Beck. The main part of the work was 
performed while the bridge was in use for general traffic by the 
public and for street cars. The bridge is not used by the defend
ants as a railway bridge*, but they had been ordered by the Rail
way Board to do the work for purposes connected with their 
railway viaduct which crosses the street leveling to the bridge. 
The wooden approach appears te> have been supported by false* 
work until the necessary changes were maele and then the super
structure was lowered upon the |M*rmane*nt supports and upon 
the first pie*r of the brielge*. Immediately aeljeiining this pie*r a 
temporary bent, calleel in the evidence a loeise be»nt, had be*en 
used to support the extreme end of the superstructure. This bent
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rested on jacks. As the jacks were lowered the intention was that 
the bridge would sink gradually and keep pressing upon thv 
bent and, in this way, holding it in place. It appears that no 
precaution was taken to keep this loose bent in place by tying it 
up with ropes. The plaintiff, who was in the employ of the defend
ants, was at work upon one of the jacks under the bent. For some 
reason that is not clear, the bent appears to have been lowered 
faster than the superstructure, with the result that the bent was 
no longer held in place by pressure and fell, causing serious in un
to the plaintiff. The action is brought both under the Employers’ 
Liability Act and at common law.

The following is a copy of the questions submitted to, and th« 
answers returned by the jury:—

1. Was the injury to the plaintiff caused by negligence? A. Yes. 
2. If so, what did the negligence consist of? (State any act of negligence, or 
omission, or both.) A. By omitting to safeguard sufficiently the only false 
bent under the structure. 3. And whose negligence was it? A. It was the 
C. N. R. Co.'s, through their authorized bridge superintendent, Mr. Julian, 
and the bridge foreman, Beck. 4. Was the plaintiff guilty of contributory 
negligence? A. No. 5. And if so, how? No answer. 6. What is the amount 
of damages? A. $7,500.

The above answers show that the negligence which caused the 
injury was the omission to safeguard the bent which fell. The 
answer to the third question further shows that this negligence 
was caused “through,” that is, “by,” the defendant’s author
ized superintendent, Julian, and their bridge foreman, Beck. 
There is no finding upon the question of the competency of 
either of these persons. The evidence shows that Julian, who 
was on the spot and superintending the operation, was a person 
of great experience and competence in work of that nature. 
It is also shewn that Beck was competent. The trial Judge in 
charging the jury told them in effect that the evidence shewed 
that Julian and Beck were competent. I cannot find that any 
objection was taken to this. The operation was one which the 
defendants necessarily had to perform through persons appointed 
by them to direct and superintend the work. The common law 
duty of a master in such case is defined in the much quoted rule 
laid down by Lord Cairns in Wilson v. Merry, L.R. 1 H.L. (Sc.), 
326, 332, as follows:—

What the master is, in my opinion, bound to his servant to do, in the 
event of his not jjersonally superintending and directing the work, is to select 
proper and competent persons to do so, and to furnish them with adequate 
materials and resources for the work. When he has done this he has, in my
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opinion, done nil that he is hound to do, and if t he persons so selected are guilty MAN. 
of negligence this is not the negligence of the master. •

Now we find that the operation in question in the present ----

a competent superintendent and foreman. The evidence shews Canadian 
, i . « l.i -, . Northernthat there were in hand the necessary materials or appliances for r. Co.

taking the very simple and sufficient precaution of tying the i»rr77j.A. 
loose bent to the permanent superstructure of the bridge and 
preventing the bent from falling. Or, the bent might have been 
guyed up with ropes or lowered, as the other lx-nts were, on that 
night, by block and tackle which was on hand for the purpose.
No doubt, the jury has found, and the evidence was ample to 
support the finding, that there was negligence upon the part of 
both the superintendent and the foreman. Hut such an isolated 
act of negligence on the part of an otherwise competent fellow 
servant does not make the master responsible, and the negligence 
remains that of the servant and not that of the master: Cribb 
v. Kynoch, [1907] 2 K.B. 548; Young v. Hoffman, [1907] 2 K.B.
646. That the superintendent, Julian, was a fellow servant of 
the plaintiff must be taken as established: Wilson v. Merry, supra, 
at 334 and 345; Hedley v. Pinkney, SS.Co., [1894] A.C. 222.

In Canadian Northern H. Co. v. Anderson, 45 Can. S.C.R.
355, the jury found that the foreman from whom Anderson re
ceived his instructions was not competent. It is not an authority 
applicable to the facts in the present case.

Plaintiff’s counsel contended that there was no evidence 
of any other system of doing the work in which the plaintiff 
received his injury and that the one employed was a dangerous 
one. He sought to apply the principles expounded in Smith v.
Baker, [1891] A.C. 325. I cannot see how that decision applies 
in the present case. The accident caused to the plaintiff was 
due to a mere incident which happened in performing the work of 
(hanging the approach to the bridge. The accidental fall of the 
temporary bent did not differ substantially from the accidental 
fall of a loose piece of timber carelessly left leaning against the 
structure. The evidence of Dunisk, an experienced bridge builder, 
stated that it was usual to secure the top of the bent and that 
Beck, the foreman, had been in the habit of doing so before. The 
precautions to be taken in removing a temporary bent or in carry
ing out any matter incidental to the performance of the work,
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The neglect of the precautions which the foreman took in other 
cases, and which he should have taken in this, was not the neglect 
of his employer.

In Bergklint v. Western Canada Power Co., 50 Can. S.C.R.
30. Duff. J., at p. 52, points out the distinction between the dut y 
of the master in relation to the safety not only of structures, 
but of arrangements that are relatively permanent, and 
his duty as regards measures which are required from time to time to secure 
safety in the derations in which the workman is engaged and which must of 
necessity vary with the progress of the work and changing times and plan - 
This latter (he says) is treated as a duty of management or superintendence 
which the master may discharge by employing competent |>ersons whose 
duty it is to perform it and supplying them with the necessary resources 
to enable them to do so.
In support of this he cites several passages from Wilson v. Menu, 
supra, and refers to other cases which draw a distinction between 
the master’s duty in relation to the safety of structures in the first 
instance and his duty in relation to maintenance as a part of the 
duty of superintendence. He points out that in Ainslie M. d* R. 
Co. v. McDougall, 42 (’an. S.C.R. 420, and Brooks, Scanlon v. 
Fakkema, 44 Can. S.C.R. 412, the breach of duty charged was the 
failure to make provision in the first instance.

Anglin, J., in the Bergklint case draws the distinction between 
that case and Ainslie v. McDougall, supra, that the nature and 
extent of the protection for workmen required in the first case 
must have varied at different spots in which they were from 
time to time doing their work.

It was not (he says) a case of defective installation of a |>crmanent struc
ture for protection, as in Ainslie M. <t" U. Co. v. McDougall, su/)ra, where the 
roof in a mine was defective, or of negligence in maintaining a permanent 
appliance as in Canada Woollen Mills v. Traplin, 35 Can. S.C.R. 424. where 
the elevator in a mill or factory was worn out. The protection alleged to have 
been lacking in this instance was not for a place where men would be required 
to work in the same spot and under the same conditions for any considerable 
time. (p. 05).
Further on he says:

What kind and extent of safeguard would Ik* necessary and best suited fur 
each spot in which workmen were from time to time engaged was necessarily 
left to the determination of the su|H*rintendent or foreman, (p. 60).
He pointed out that in the Fakkema case the Court proceeded on 
the assumption that it was dealing with a permanent or quasi
permanent instalment of an engine in a place where the men who

8080
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were engaged about it would be required to work for a considerable 
period of time.

Now the accident in question in the case at bar did nut arise 
from a defect in any permanent structure which it was the duty 
of the defendants to safeguard for the protection of their servants, 
but from an unforeseen situation and occurrence which suddenly 
presented itself in the course of the work and which the détend
ants, as masters, were not bound to foresee and provide against. 
I think the authorities support the view that the defendants had 
fulfilled their obligations towards the plaintiff when they placed 
the superintendence of the work in the hands of comptent per
sons and provided the simple inces the use of which would 
have prevented the accident. The negligence of the superintendent 
and foreman was not, in the circumstances, the negligence of the 
defendant.

The only negligence which the jury found, or which in fact the 
evidence would support, was “omitting to safeguard sufficiently 
the only false bent under the structure.” The duty of safeguarding 
the bent was a matter of management or superintendence which the 
defendant was justified in delegating to competent persons; 
provided that the necessary appliances had been furnished, as 
s ieen done.

I regret that I have to come to the conclusion that the defend
ant is not liable at common law. The plaintiffs injuries were very 
severe and involved the loss of a leg. The amount recoverable in 
such a case under the Employers' Liability Act is quite inade
quate, in my opinion, to compensate the plaintiff for his injury 
and the loss and expense attendant upon it. On the argument it 
was agreed by counsel for both parties that the limit of compensa
tion in this case should be fixed at 82,800 in the event of it being 
found necessary to enter a verdict under the Employers' Liability 
Act. The plaintiff is entitled to damages under the Act and in view 
of his injuries I would allow him the utmost amount recoverable.

The judgment entered for the plaintiff should be reduced to 
82,800 and costs in the Court of King's Bench. In view of tin- fact 
that the defendant applied to enter a non-suit or a verdict for the 
defendant and his appeal has failed in part, there should lx* no 
costs in this Court.

Richards and Cameron, JJ.A., dissented.
Appeal allowed in part.
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ONT. PEARSON v. CALDER.
c (' Ontario Supreme Court, Appellate Dil ution, Meredith, C.J.C.P., Riddell, Lennox 

and Afasten, JJ. February 4, 1916.
1. Guaranty (§ 1 —2a)—Promissory note for infant’s debt—Origin a i. 

undertaking—Liability.
A promissory notv given by a third person for the purchase price of a 

business purchased by an infant is an original undertaking on which tin- 
maker is primarily liable and not a guaranty of the infant’s debt.

[Harris v. Huntbach, l Burr. 373, applied.)

Statement Appeal by the defendant from the judgment of Snider, Senior 
Judge of the County Court of the County of Wentworth, in 
favour of the plaintiff, in an action upon a promissory note. 
Affirmed.

W. S. Mac Bray ne, for appellant.
C. W. Bell, for plaintiff, respondent.

cTcTh' Meredith, C.J.C.P.:—The only ground upon which this 
appeal is brought here, and the only ground u|»on which it is 
now attempted to support it here, is that the appellant was in 
truth a surety only for the payment of a legal debt of her sister, 
and that there never was any such debt, and so never was any 
liability on the defendant’s part.

At the trial it was urged also that, even if that were not so, 
there was no consideration for the making by the defendant of 
the promissory note in question, and so payment of it could not 
be enforced ; but no such contention is made here, it could not 
reasonably be made : the goods and business in question formed 
the consideration, and it is quite immaterial whether the defendant 
herself took possession, and had the beneficial enjoyment of them, 
or let her sister have both.

The circumstances of the case are simple, and there was no 
conflict of testimony respecting any of the transactions upon 
which the legal rights of the parties depend. Neither the defen
dant, nor her sister, gave evidence at the trial ; no witness was 
called for the defence.

The defendant’s sister, who was about 18 years of age, had 
worked for the plaintiff, in her business of a milliner, carried on 
at Hamilton, with a branch shop at Brantford ; and, desiring to 
go into business for herself, the sister approached the plaintiff 
with a view to obtaining first the Hamilton business, and after
wards that at Brantford: and eventually an arrangement was 
entered into for the acquisition of the Brantford business and 
the stock in trade there, by the sister, at what seems to have been
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a reasonable price, amounting to a little over $300 : and accordingly
the purchaser was let into possession, and the plaintiff gave to her S. C.
a bill of sale of the goods and an informal written assignment of Pearson

the lease of the shop. „ l-r Calder.
The purchase-money was to be paid by the purchaser's brother, M^~lb 

out of her own money which he held in trust for her as her guar- c j c p 
dian, except as to a small amount, in excess of the $300, which 
the purchaser said she would herself pay. There was no expressed 
obligation on the part of the purchaser to pay the $300 or any part 
of it; it was never intended that there should be; that money was 
to be paid in cash by the brother. After some delay, and some 
negotiations with the brother, the parties met in a solicitor’s 
office, and the brother then refused to pay; and thereupon the 
plaintiff proceeded to take back her property, no one denying 
her right so to do; but, before that was done, the defendant, 
who is the purchaser’s elder sister, and is of age, stepped into 
the breach to do that which the brother refused to do—pay 
the $300. Not having the money, she gave the note in 
question, payable three months after its date, for the $300; 
and the plaintiff accepted it, abandoning her intention, and the 
steps taken by her, to retake the property in question; and the 
younger sister remained in possession and carried on the business, 
the plaintiff having nothing to do with it after that, very reason
ably considering herself paid for it by the defendant’s note.
The younger sister was no party to the note in question, nor 
indeed to the transaction between the plaintiff and defendant, in 
which the defendant was given three months’ time for the pay
ment of the $300, instead of its being paid in cash in accordance 
with the first arrangement.

In these circumstances, how can the findings of the learned 
trial Judge—that the debt evidenced by the promissory note in 
question is the debt of the defendant, and that her obligation 
arising out of the transaction in question is not merely that of a 
surety for the payment only of a legal debt of her infant sister 
upon the sister’s default in payment of it—be reversed here?

What we are asked to find is really this: that the parties, 
knowing of the sister’s infancy and consequent incapacity to make 
a binding contract there, entered into an agreement by which 
the defendant got $300 worth of property, for her sister, in con-
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sidération of a promise to pay that sum if the infant sister were 
in law bound to pay it and did not. Milliners may make fantas
tical “creations” in the way of their trade; but no milliner, 
nor any one else, would make such a ridiculous creation as that 
in the way of a contract to pay money.

Primâ facie the defendant is, in writing, over her own signature, 
alone liable for the payment of the amount of the promissory 
note in question. Between her and the payee of the note it is 
quite open to her to shew the whole transaction out of which 
the apparent obligation upon the note arose, to shew it for the 
purpose of proving that her obligation was merely a secondary 
one, a liability to pay only if her sister were primarily liable for 
the debt and made default in payment: but the whole transaction, 
as I see it, shews the opposite of that, shews that the debt to the 
plaintiff is hers and hers alone; whether her sister has or has not 
already saved, or may not hereafter save, her harmless from any 
loss. If the parties had not known of the infant sister's incapacity 
to make a binding contract, and had not excluded her on account 
of that, can any one doubt that she would have had something 
to say about the new contract made in consequence of failure to 
get payment from the brother, or that she would have been a 
party to the promissory note, as maker, with her sister as en
dorser? Solicitors had come into the transaction l>efore the note 
was given.

The case of Harris v. Huntbach, decided in the year 1757, 
1 Burr. 373, was in principle quite the same as this case; and in 
it it was found that the promise created a debt—was not merely 
a promise to answer for a debt of another. In expressing their 
opinions, Lord Mansfield said: that the undertaking—of a grand
father to pay for work done in his grandson's garden— is clearly 
an original undertaking, and that it was indeed a matter of fact 
rather than of law: and Mr. Justice Foster added that “the infant 
was not liable, and therefore it could not be a collateral under
taking. It was an original undertaking of the defendant, to 
pay the money.” I do not understand that learned Judge to 
have at all meant that it could not in law be a guaranty, but that, 
as in this case, it was in fact impossible in the circumstances of 
the case, which were not as strong against the defendant there, 
I think, as the circumstances of this case are against the defen
dant here: see Baker v. Kennett, 54 Mo. 82; Conn v. Coburn
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(1834), 7 N.H. 368; and Kun's Executor v. Young (1859), 34 
Penn. St. 60.

During the trial the plaintiff spoke more than once of the 
defendant as a surety ; but whether that was because of the sug
gestion to her mind arising from the use of the word by counsel 
who desired its use, or not, it is not at all material ; we have to 
decide what the defendant’s legal position in the transaction was, 
not what the plaintiff called or miscalled it. But I may add that 
it was doubtless intended between the sisters that the younger 
should, and I have no doubt will, out of her own moneys, as soon 
as she can, if she has not already done so, or in as far as she has 
not, pay the money. One can hardly blame a milliner for using 
or adopting tin* use of the word surety as the plaintiff did. She 
professes to be artistic in the making of ladies’ hats and bonnets, 
but not in the use of the English language.

As the defendant is, in my opinion, so plainly liable upon this 
view of the case, 1 do not stop to consider whether she would or 
would not be liable, even if only surety for a lawful debt of her 
sister, because the infant sister in such a case would be legally 
liable for the debt in question until she exercised her right to 
avoid it, and that she had not done when the note fell due, and 
indeed may not yet really have done. In the case of Wauthier 
v. Wilson, 28 Times L.R. 239, the money was borrowed by 
the infant, and he was a joint maker with his father of the 
note there sued upon, yet the father was held liable. The fact 
that the Imperial enactment of 1874 (Infants Relief Act) makes 
the contracts of infants for the repayment of money lent or 
to be lent or for goods supplied or to be supplied, with some 
exceptions, “absolutely void,” must be borne in mind when 
seeking light from cases decided ujxm contracts coming under 
that legislation.

The findings of the learned trial Judge cannot be disturbed, 
and under these the plaintiff is entitled to the judgment she has 
recovered against the defendant.

The appeal must be dismissed.
Masten, J.:—If the question fell to be dealt with exclusively 

on the basis of the finding of fact by the learned County Court 
Judge, that the defendant undertook a primary liability to pay 
for the goods purchased, I might have found difficulty in agree-
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ing to affirm the judgment. Rut, without dissenting on that 
finding of fact, I think that in any case the defendant is liable.

(1) Even if Marguerite was the real purchaser, and primarily 
liable, and if both parties to the action contracted on the basis 
of knowing that she was an infant and not legally liable to pay. 
then I think the obligation undertaken by the defendant was to 
pay in any event if the purchaser (Marguerite) failed to do so, 
irrespective of whether such failure arose from infantile non- 
responsibility or from financial incapacity. Such a contract 
differs fundamentally from an ordinary guaranty ensuring pay
ment to the creditor of whatever sum the principal debtor i> 
legally liable to pay, and the rule invoked by the defendant 
has no application.

(2) In the alternative, if the defendant knew the purchaser's 
age and the plaintiff did not, then the situation is that the defen
dant, by giving a security now claimed to be valueless in law. 
induced the plaintiff to abandon rights which she was bond fide 
asserting to retake possession. To permit her to do so would 
be inequitable, and this point is covered by authority.

In Mutual Loan Fund Association v. Sudlow (1858), 5 C.B.X.S 
450, the defendant, being sued on a promissory note made by 
him, defended on the ground that he was really a surety, and had, 
by the action of the creditor, been released. .Judgment passed 
against the defendant, and a new trial was moved for on the 
ground that the question whether he was a principal or surety 
must be ascertained by the terms of the instrument itself without 
the aid of extraneous evidence; and Ryles, J., in his judgment 
says: “As between the makers and the payees of the note, at 
law both the makers are principals, and evidence would not be 
admissible to shew that one of them signed the instrument as 
surety. Rut, in equity, if it be made to appear that the lender 
was cognisant of the circumstances, you may shew what the fact 
is. They become joint principals, or principal and surety, ac
cording to the facts."

In the case of Wauthier v. Wilson, 28 Times L.R. 239, the note 
was signed by a father and son, the latter being an infant. The 
note had been given for a present advance to the son. The father 
claimed to be a surety only, and to be free from liability because 
the son was an infant. Pickford, J., in the Court below, found 
that the father was a surety, but held him liable notwithstanding.
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The ( ourt of Appeal found as a fact that the father intended at °^<T- 
the time of the advance to become liable as a principal; but, 8. C. 
even if he was a surety and not a principal, they would hold him |>EAR80N
liable. Farwell, L.J., referring to Mutual Loan Fund Association » 
v. Sudlow (supra), says: “Since the Common Law Procedure Cali)KR 
Act an equitable plea might be raised in such a case on the ground Muten- 
that the circumstances were such that the Court of Chancery 
would have restrained the action as being against conscience.
. . . If the nature of the transaction were as suggested the 
father could not . . . have maintained a bill in Chancery
to restrain the action, and his equitable plea would come to 
nothing at all.” Lord Justice Kennedy said that he agreed with 
Lord Justice Farwell that the equitable plea put forward on the 
part of the elder defendant could not be supported.

In the present case, the defendant signs the note in question 
a< maker. There is no qualification of her liability on the face 
of the document. Her right to establish that she is a surety 
only, rests on the equitable principle above mentioned. The 
Judicature Act has made no alteration in rights, but only in pro
cedure; and her equitable plea to be relieved from her common 
law liability as maker of the note, because she was a surety, 
would, in the circumstances indicated, have come to nothing.

Lastly, it has l>een laid down for many years that, if the 
third party be not by law liable for the demand, as in the case 
of goods, not l>eing necessaries, furnished to an infant, the defen
dant's promise cannot l>e considered as collateral: Harris v.
Huntbach, 1 Burr. 373; Duncomb v. Tickridge, Aleyn 04, cited 
in DeColyar’s Law of Guarantees, 3rd ed., p. 98, and in Pingrey 
on Suretyship and Guaranty, 2nd ed., para. 380.

This doctrine was applied by Mr. Justice Kay in Yitrkshire 
Railway Wagon Co. v. Maclure (1881), 19 Ch. I). 478, and by 
Mr. Justice Pickford in Wauthier v. Wilson (1911), 27 Times 
L.R. 582. The last two eases were otherwise dealt with on appeal, 
but without reversing the principle in question.

In view of the veiled doubts expressed by the Court of Appeal 
in Wauthier v. Wilson, 28 Times L.R. 239,1 prefer to rest my con
clusions on the basis first discussed rather than on this last point.

The appeal should be dismissed with costs.
Riddell and Lennox, JJ., agreed in the result. niddeii, j.

, ,. . , . „ Lennox, J
Appeal dismissed with costs.
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W T BAILEY v IMPERIAL BANK OF CANADA

Alberta Supreme Court, Scott, Stuart ami Heck. JJ. March 24. 1916.
1. Garnishment (§ I (’ 1—17)—Mortgage money in hands or agents

Debts due to trustees.
Mortgage money transferred by a bank, at the mortgiigw's instructions, 

to the credit of his agent to be paid to the mortgagor as trustee for a cor
poration, is net in the possession of nor constitutes a debt due by 1 he agent 
to the mortgagor in his own right ; and a debt due to a person who i- 
merely a trustee, and who has no personal interest therein, cannot be 
garnisheed by his creditors.

2. Interpleader (§ 1—20)—Mortgage money claimed by trustee
Disposition by Court—Payment to liquidator.

In an interpleader issue as to the right to mortgage money which has 
been assigned to one as trustee for the pur|>ose of adjusting certain elaim- 
of a corporation, if it np|x-ars that none of the parties are entitled to ii. 
the Court, in order to ensure a projrer dis|>osition of the fund for the bene
fit of all creditors, will of its own.motion order the fund paid to the 
liquidator of the corporation.

Statement Appeal by defendant bank from the judgment of Hyndmttn, 
J.,for the plaintiff in certain interpleader issues between the parties. 
Varied.

■

C. //. Grant, for appellant.
A. L. Marks, for respondent.
The judgment of the Court was delivered by
Scott, J.:—The Camrose Stock and Dairy Co., Ltd., carried 

on as one of its undertakings a business in Camrose under the 
name of “The City Meat Market,” of which R.H.M. Bailey, the 
president of the company, was manager. He, under the authority 
of the directors of the company, sold that business including ils 
stock in trade to one Case, part of the consideration for such sale 
being the transfer by him of a quarter section of land owned by 
him. In carrying on this sale the solicitor for Case, being under 
the impression that the business was owned by R. H. M. Bailey 
]H-rsonally and with the object of protecting his client under the 
Bulk Sales Act, required that provision should be made for tin- 
payment of those creditors whose claims arose in respect of that 
business. The company being the owner of another quarter 
section desired to procure a loan of $1,000 upon it and the Case 
quarter section to pay off those creditors and for other purposes. 
Being unable to procure the loan upon a mortgage direct from tin- 
company, by reason of the fact that those to whom application 
.was made- required some personal security, the company caused 
both quarter sections to be transferred to R. H. M. Bailey. He 
then applied to Hulbert & Co. for the loan and, they having agreed 
to advance the amount as agent for one Dennison, he mortgaged 
the two quarter sections to him for the amount and shortly there-
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after he transferred the property to the company. At the time 
he executed the mortgage he gave Hulbert & Co. an order in writ
ing to pay the proceeds of the loan to the plaintiff.

The amount of the loan was deposited by Dennison in a bank 
with instructions to pay same over to Hulbert 6c Co. upon their 
depositing the completed mortgage security. The mortgage1 was 
registered on July 16,1915, and some1 time1 between that date and 
July 20 they deliver'd the completed security to the bank anel, 
on the- latter elate-, the- amount of the- loan was transferred by the* 
bank to their credit.

In an action brenight by the- defendant bank against IL H. M. 
Baile-y, a garnishe-e summons was issue-el against Hulbe-rt 6c Co. 
and se rve-el upon them on July 16. On July 20, they paid into 
Court the amount then in the-ir hands and, the- plaintiff having 
claimed to be entitled to it, an interple-ader between him and 
eiefeuidant bank was elirected.

The issues elire-cte-el were, (1) the- plaintiff affirms and the- ele-fe-n- 
elant denies that at the time- of the issue- of the- garnishe-e- summons 
thew was a ele-bt due or accruing elue- frein Hulbe-rt 6c Ce>. to R. 
H. M. Bailey; and (2) the plaintiff affirms and the- de-fe-nelant 
de-nie-s that he is, on his own be-half or as truste-e-, entitled to the* 
moneys paid into Court by reason of the-ir having be-e-n assigned 
by R. H. M. Bailey to him.

The trial Juelge- femnel upon the first issue- that at the- time of 
the- se-rviee of the garnishe-e summons there was no ele-bt due by 
Hulbe-rt 6c Co. to R. H. M. Bailey and he- elire-e-te-d that the sum- 
mons should 1m> se-t asiele. Upon the se-cond issue- he found that 
the- order give-n by R. H. M. Baile-y to Hulbert 6c Co. constituted 
an e-eiuitable assignme-nt of the funel to the- plaintiff anel that, by 
reason the-re-of, he was entitled to it as truste-e- anel had no pe*r- 
semal inte-rest the-re-in. He elire-cte-el that the- fund with the- ac
e-rued interest there-on should be paid emt to him and gave- him 
the cost of the- issues including the- cost of the- action in which the- 
issue-s were directed with the eejst of the- e-xamination for discovery.

The grounds of apjM-al are-, (1) that the- trial Juelge* e-rreel in 
holding that the orde-r was an equitable assignment, (2) that he 
should have held that the- plaintiff was an age-nt and ne>t a trus
te-e-; (3) that, it appe-aring that lie- had no personal or beneficial 
inte-re-st, his action shoulel have been dismisseel, and, (4) that the-

ALTA.

8. C.

Imp. Bank 
of Canada.
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ALTA. trial Judge ought to have given effect to the objection of the appel
S. C. lant that the plaintiff could not maintain the action.

Bailey In my opinion, the trial Judge was right in his finding upon the

I Mi-. Bank 
of Canada.

first issue. Irrespective of the question whether there was a valid 
equitable assignment of the fund to the plaintiff before the ser

•

vice of the garnishee summons—it is apparent that at that time 
there was no debt due by Hulbert & Co. to R. H. M. Hailey as 
trustee for the company or otherwise, as that firm at that time was 
not in possession of the mortgage money nor was it then in a posi
tion to demand payment thereof from the bank. Even though 
they then had the moneys in their possession, it would not con
stitute a debt due by them to him in his own right or othorwb. 
than as a trustee for the company, and it is clear that a debt du< 
to a person who is merely a trustee and who has no personal inti-r
est therein, cannot be garnisheed by his creditors.

Hut in my view the trial Judge should not have directed that 
the fund should be paid out to the plaintiff.

Although, it is not so expressed in the second issue, 1 think it 

should be treated as one in which the sole question to be deter
mined is whether the plaintiff was entitled to the fund as again.-t 
the defendant bank and not as one determining his absolute right 
to the fund.

The trial Judge* expressed the view that the plaintiff was a 
trustee, but did not clearly state the nature of the trust, nor is its 
nature disclosed in the case submitted to this Court. I find, how
ever, upon referring to the files in the Court below that, in an 
affidavit filed by the plaintiff in the proceedings leading up to tin- 
interpleader, he states that the fund was assigned to him in order 
that he should pay part of the moneys to Case’s solicitor for the 
purpose of paying the claims of tint creditors of the City Meat 
Market business, part to one Smith for the purpose of securing a 
transfer from him of certain lands other than that comprised in 
the mortgage, and part for Land Titles Office fees, and for plain
tiff’s own personal expenses.

This trust in so far as it applied to the payment of only those 
creditors of the company whose claims were for debts contracted 
in respect of the City Meat Market was an improper one and 
should not l>e fulfilled. All the creditors of the company were 
entitled to share in the purchase-money of the business and, if 
the fund were paid out to the plaintiff, he might consider that hi-
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whs bound to carry out the trust in its entirety and the creditors 
of the company, other than those whose claims were for debts 
contracted in respect of that business, would thereby be prejudiced.
1 am, therefore, of the opinion that, in order to ensure the proper 
disposition of tin* fund, it should be ordered to be paid out to the 
liquidator of the company, it having been shewn to In- now in 
liquidation. This would protect Case the purchaser, to the same 
extent as if it were applied in payment of the creditors of the 
Meat Market business alone, and, as to the other trusts disclosed 
by the plaintiff, they can and should be carried out by the liqui
dator to the same extent that the plaintiff would he bound or 
entitled to carry them out.

It is true that, strictly speaking, the only matter before this 
Court upon this appeal is the judgment u]>on the interpleader 
issues, but as the Court has before it all the material and evidence 
necessary to enable it to determine what ion should la*
made of the fund and, if it is of opinion that neither of the parties 
to the interpleader is entitled to it, I see no reason why it should 
not direct it to be paid out to the person to it and thus
avoid the necessity for a further application to the Court below to 
settle that question.

The plaintiff should have the costs of the proceedings in the 
Court below subsequent to his notice claiming the fund including 
the costs of the examinations for discovery.

At the trial of the interpleader counsel for defendant bank 
stated that the " longed to the company and that the bank 
could surrender to it. In view of this statement and, in view of 
the conclusions I have reached, I think that the plaintiff should 
have then consented that the money should be ordered to be paid 
out to the liquidator. Had he done so the question of the proper 
disposition of the fund would then have been finally disposed of.

The defendant bank is shewn to be a creditor of the company 
and, as such, is interested in seeing that the fund is applied in 
payment of all the creditors of the company. Up to the trial 
of the interpleader issue it appears to have claimed that it was 
ent tied to the whole fund under its garnishee procmlings. Had 
it in the first instance contended that the fund should be paid 
out to the liquidator, I think they would have been entitled to 
the costs of the appeal, but in view of the conduct of both parties 
1 would direct that there should be no costs of the appeal to either 
party. Judgment accordingly.

ALTA.

s. c.

Imp. Bank 
op Canada.
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N. S. COOKSON v DRISCOLL
S. c. Re ESTATE OF LEAHY

.Vora Scotia Supreme Court, Graham, C.J., Ihysdale and Langley, a-
Hitchie, E.J. February 20. 1910.

1. Kxbvutorh and administrators (§ III A 1—76)—Disbursements
—Solicitor's fees not taxed.

Ah there can be no recovery of solicitor's costs without taxation, m. 
agreement by a residuary legatee, authorizing an executor to retain a: 
amount for legal services to be rendered the estate and the interest of tin- 
legatee, is illegal and affords no independent representation of the estât< 
as to be capable of taxation, and the executor will not be discharged 
for disbursements made in respect thereto.

2. Executors and administrators (6 IV A 2—80)—“Vouchers” -I n-
sworn DOCUMENT FOR SOLICITOR’S FEES.

An unsworn document authorizing an executor to pay an amount to i 
solicitor for professional services is not a '"voucher,” and cannot be al
lowed as alt item in the executor's account.

3. Solicitors (§!!<' 1—30)—Barristers Fees and taxation.
There is no distinction, as regards the scale of fees and the rules of 

taxation, between the title of a barrister and that of a solicitor, neither of 
whom can change the scale by a stipulation.

1 Regina Dont re, 9 App. ('as. 7 4."> ; Mc/jeod v. Vaughan. 31 N’.B.It
134, referred to.]

1. Appeal <5 VI B—2H6)—Grounds for quashing— Release—Contestin' 
executor’s discharge.

An amical from an order ratifying an executor’s account will not be 
quashed upon the production of a release to the executor, which has been 
previously considered in connection with the application for leave o 
appeal and the matter adjudged by granting leave, particularly where 
from the nature of the transaction it does not clearly ap|ieur that tie 
instrument was obtained with the independent advice and with full 
information of the maker's rights.

Statement
Appeal by the residuary legatee from n decree of the- Probate 

Court passing executor’s accounts and a motion on behalf of tin- 
executor to quash the appeal. Reversed.

,/. B. Kenney, for appellant.
V../. Baton, K.C., contra.

Graham. C J.

The judgment of the Court was delivered by 
( i rah am, —The deceased Leahy, otherwise Brown, a

retired saloon keeper, made his will January 13, 1913. He died 
January 17, 1913. He then had according to the inventory real 
property valued at $1,200, cash in the bank $22,681.37 and cash 
in hand $35.27).

With the exception of $1,000 for his son, $200 for a brother, 
and $400 for Monsignor Daly, he left his estate as follows: To 
his clergyman, Rev'd M. J. Driscoll, $1,000 over any commission 
as sole executor and $200 for spiritual purposes, and the residue 
to Mrs. Catherine Cookson, a married woman. On the day of the 
lietition for probate of the will, viz., January 21,1913, this docu
ment was obtained from Mrs. Catherine Cookson:
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I hereby authorize the Rev. M. J. Driscoll to keep out of the money coming 
to me under the will of the late Cl. R. Leahy, ten per cent, of the gross value of 
the estate real and personal, which is not to In* more than $2,500, to cover his 
outlay and what the lawyer’s charges will be in connection with said estate or 
any contest in reference to Mr. Leahy being able to make a will. This amount 
is not to include what Father Driscoll will keep out of the estate, being 5 per 
cent. for his pay as executor. For this $2,500 the lawyer is to do all the work 
for the estate and for me to protect my rights and is to be in full of all he will 
get for his services. (8gd.) Katherine Cookson.

And in the executor's account he appears to have paid the 
following items, namely :
1913. Jan. 2. Paid executor's legacy $1.200 00

“ 21. Paid proctor's fees, etc., as per agreement. on Mrs.
Cookson’s order .............................  2,388.14

“ 24. Paid executor's commission at 5 per cent., includ
ing $10 for habit ......................... 1,144.07

There is but one other item to which I wish to refer. It is: 
“ 1914, November (i. Retained as per agreement in case Dr. 
Hawkins' claim vs. executor succeeds in Supreme Court, $1,300.”

And on No verni ier 18, 1014, a decree was obtained from the 
( 'ourt of Probate finally allowing and passing the accounts, leaving 
the balance of $12,714.37 to lie distributed,and on the same day 
there was a decree of distribution which directed distribution 
according to the terms of the will.

On November 18, 1914, there was obtained from Mrs. Cookson 
this document :

I acknowledge when Mr. (1. R. Ideally died (whose residuary legatee I 
am), that I received with the consent of the executor the sum of *35.25, which 
lie had on him when he died, and I agree that this amount be charged against 
me on the final settlement herein this day, and that the executor, for looking 
after my real projierty, has a right to 5 per cent, commission on its appraised 
value, being $1,200, in addition to the 5 |>er cent, which he ordinarily gets as 
executor's commission. For his kindness, I hereby present to Father 
Driscoll his $100 succession duties. (Sgd.) Catherine Cookson.

I extract the minutes of what took place Indore the Court at 
the final passing of the accounts, the final closing of the estate:

November 18th, 1914.
Rev. M. .1. Driscoll, sole executor, appears with accounts and vouchers for 

final statement and account allowed and passed. Commission, five per cent. 
iThe name of the proctor of the estate is given).
Indorsed on the executor's account :—
Court of Probate. Co. of Halifax.

Fat ate of (î. R. Leahy, alias (leorge Brown, deceased.
The Rev. M. J. Driscoll, sole executor of the will of Cî. It. Leahy, alias 

(leorge Brown, makes oath and says that the within is a true statement of 
the dealings with said estate as such executor and that he has therein duly
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N. S. account i*<| fur nil the luweln of said estate which have come to his hands for 
administration. (Sgd.) M. J. Driscoll.

Cl H iKK< >N
Sworn to at Halifax in said Court this 18th 

day of No vend XT, A.D., 1014, before me,

Dkikvoi.i..
(Sgd. ) Douglas Howe, Deputy l\‘<gixlrar.

(iruhiiin, (' J 1 may sav in passing that there is no provision in the Probate 
Act (R.S.N.S. 1900, eli. 158) for such a document nor any form 
of it appended to the Act. Nor was then* any verification of the 
vouchers made before the Judge of Probate.

It seems necessary to rider to certain provisions of the Probate 
Act relating to the powers of the Court of Probate. They are 
different, 1 think from those provisions prevailing in most other 
British or Colonial Courts, partaking more of the nature of those 
relating to such Courts in the neighbouring republic. They 
constituted the usual tribunal for the complete winding-up of the 
estate of a deceased person. It has been a very cheap and con
venient Court and depends largely on statutory provisions for 
its jurisdiction and powers. Secs, (it) to 70 deal with the settle
ment of th<‘ estate. Sees. 70 to 75 with the distribution of the
estate.

Mrs. Cookson has obtained from a Judge of this Court an 
order giving leave to appeal to this Court under sec. 131 of the 
Probate Act, the time for appealing having elapsed. 'Phis order 
was appealed against but the appeal was abandoned.

I think the payment by the executor of a gross sum of $2,388.14 
to a solicitor for which the only kind of voucher is the document 
I have copied, and wholly in respect to future services and before 
any services were rendered and on the very day the will was 
proved, was illegal. By the terms of the alleged voucher “For 
this 82,500 the lawyer is to do all the work for the estate and for 
me” (Z.c., Mrs. Cookson) “to protect my rights and is to be in 
full of all he will get for his services.” So at the final accounting 
this solicitor attending as the solicitor of the estate represented 
the interests of the (‘state. Mrs. Cookson did not apparently 
attend. His duty of course as such solicitor was to cut down this 
gross sum of $2,388.14 for a solicitor by insisting on having it 
investigated or referred for taxation, and as it was a payment 
made to him the day the will was proved his own interest was to 
have it allowed and the executor discharged. Three days after 
the will was proved not only was the executor's legacy prematurely 
paid to him but on the same say he obtained from the estate the



27 D.L.R.I Dominion Law Kepokth.

maximum commission for his services in advance. The words of 
the statute (R.S.N.S. 1900, eh. 158, see. 65) are “not excmling 
.V ( on the amount received hy him. ” This was liefore any 
services were rendered hy him. Ami when the amount came to 
lie dealt with on tin* final settlement of the account the executor 
is discharged in respeet to this item. That payment made so 
prematurely and so excessively considering the services of just 
chequing out tin- amount was unjustifiable. Supjxise another 
executor de bonis non had become necessary, where could his 
remuneration come from?

With all the statutes establishing the scales of foes for attor
neys, solicitors, proctors and others from the first series in 1851 
down to the present time, R.S.N.S. HUM), eh. 185, there have been 
provisions to this effect:

1. Fees and allowances for departments, officials or |iersoiis, in res|N'ct 
to the services mentioned in the schedule to this chapter, shall lie as therein 
prescribed and shall lie regulated by the provisions in such schedule.

2. Every person taking any other or greater fis* or allowance shall, for each 
offence, forfeit to the |M*rson aggrieved forty dollars which sum with such exces
sive fir or allowance may Is* recovered by him in an action of debt.

I think that this nitty be said about that legislation that it is 
not merely directory but prohibits the taking of greater costs or 
fees.

In the Fourth series of the Revised Statutes (1873) I find this 
further provision, viz., eh. 94, sir. 256:

Attorneys’ and Proctors’ bills of costs may Is* suvd for and recovered as 
any other debts and either party may have any such bill taxed at any time 
liefore or at the trial. Any bill duly taxed liefore trial shall Ik* prinid fncu 
evidence that the amount allowed is payable, but in cases where the taxation 
is contested the same shall In* final.

That provision continued in force and is still, 1 believe, in 
force and will be found in the Judicature Rules, (). 17, r. 43. As 
the present Revised Statutes, 1900, treated all practitioners in 
the different Courts as solicitors, as they actually were so, the word 
proctor is not used either in the Probate Act or scale of fi*es and 
the scale of f<*es for the Probate Court is termed “ Fees of counsel 
and solicitors" and not proctors as formerly. R.S. 1900, p. 847. 
But solicitors in that Court are clearly included.

In 1899, eh. 27, an Act was passed consolidating the law about 
barristers and solicitors and adding some new law. It became as 
amended eh. 164 of R.S.N.S. 1900. Costs of solicitors will be
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found dealt with in sees. 71 to 81 inclusive. See. 79 1ms been 
since repealed.

None of the provisions admit of a percentage on the estate 
nor an agreement or advance for future services. I turn now to 
the English law.

In Box v. Barnaby, Hobart’s 117, this is said in the judgment
And I hold that if an attorney follow a cause to he paid in gross, when it 

is recovered, that is chamjierty.
This is cited in Corny ns’ Digest, Attorney, B 14. In the case 

of Saunderson v. (Hass, 2 Atk. 296, Ixml Chancellor Hardwick 
said at p. 298:

It is truly said at the bar, that a security obtained by an attorney, whilst 
he is doing business for his client, or whilst a cause is deluding, apjiears to 
this court in a quite different light than between two common |x*rsons; for if 
an attorney, pendente lile, prevails upon a client to agree to an exorbitant 
reward, the Court will either set it aside entirely, or reduce it to the standard 
of those fees to which he is properly entitled; and this was the rule that 
weighed with me in Walmexlcy v. Booth, heard May 2, 1741, and if the Court 
did not observe such a rule it would expose clients very much to the artifices 
of attorneys, es|x*cially feme covert# who are in Lady Saunderson's unfort mint< 
circumstances.

The case of Walmesley v. Booth, to which he refers, is reported 
on the rehearing in 2 Atk. 25, 27.

In Xemnan v. Bayne, 4 Bro. C.C. 351 (1793) the Lord Chan
cellor said:

I do not go on any particular rule of equity but upon a principle that would 
operate in the same manner in any court of law. All courts will protect their 
suitors, and attorneys cannot act with respect to the parties for whom they are 
concerned as other persona may do. Secondly, as to bills of costs, they cannot 
lie of an arbitrary amount but must be such as to be ascertained. They cannot 
be so settled as not to lie o|ien to examination.

In Scougatl v. Campbell, 3 Russ. 545, at 550 (1826), the Lord 
Chancellor said:

In reference to a topic which has been alluded to in the argument I will 
say that if any solicitor tells a client beforehand that he will not undertake 
his business if his bill is to be taxed; or if any solicitor in the progress of a 
cause gives his client to understand that he will go on with it or not go on with 
it according as his bills are to he taxed or not to lx* taxed I think it my duty 
to say that the judges of the land will not permit him to lx- a solicitor in any 
other cause. I do not believe that any judge would allow a solicitor who had 
so acted to continue on the rolls and I will not |x*rmit it to be intimated that 
a solicitor will act if his bills are not to lx* taxed, but will not act if his bills 
are to lx* taxed.

As there is to be no recovery in an action for costs without 
taxation and as the estait1 was not represented by an independent 
solicitor to require taxation the transaction was illegal and the
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executor was not discharged in respect to this item. I refer to _1_
two cases in England, Philby v. Hazle, 8 C.B. (N.S.) 547, and He -s C
Sewman, 30 Beav. 196, which, although we have not the English Cookson 
provisions ti & 7 Viet. ch. 73, sec. 37, are applicable in view of the Dbi^',oll 
provisions we have and to which I have referred. Upon them and
1 ... Graham, C J
the early English law 1 am of opinion that this agreement was 
illegal and the amount excessive and incapable of taxation.

It has been argued for the executor that the solicitor here 
being by statute a barrister also, there is something different about 
making such a stipulation. Regina v. Doutre, 9 App. (’as. 745, 
was cited.

That case shows merely what the law is in the Province of 
Quebec. It has so l**en held by a provincial Court in Canada,
McLeod v. Vaughan, 31 N.B.R. 134.

It would be novel if it was held here that a barrister and King's 
Counsel, in spite of the etiquette and traditions which surround that 
class in the mother country and which to some1 extent in name at 
least were transplanted here, should have greater latitude and be 
able to do things in a commercial way which could not be done by 
solicitors. It seems to be repugnant to one’s ideas of that great 
profession. 1 do not decide it. I put it in the form of a dilemma.
Either a barrister as such cannot, the same as in England, make 
such a stipulation, Kennedy v. Broun, 13 C.B. (N.S.) 677, Broun 
v. Kennedy, 33 Beav. 133, or he is a merely statutory barrister, a 
solicitor with an additional title, barrister, and his fees are subject 
to taxation just as the solicitor's are. The fees for him are in 
the scale. Anyway, in my opinion, it is an excessive charge and 
should be reviewed.

I think there is no “voucher” for the gross sum of $2,388.14; 
that the alleged document of January 21, 1913, is in no sense a 
“voucher,” and there being no sworn testimony the discharge in 
respect to that item is unjustifiable. It was not even binding on 
the solicitor. It will be noticed that his name is not given in it 
and when the solicitor appeared at the Court of Probate to attend 
the settlement of the estate it would not be disclosed to the Judge 
that he was the solicitor of the estate and the payee of that sum 
and that they were one and the same person. That may account 
for it having passed. The whole transaction is simply bad on 
its face.

I do not understand exactly why the bill of Dr. Hawkins for
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N.S. his en-vice» anil which was in litigation should he dealt with in tin
S. ('.

C'OOKSON

exceptional way it was. Apparently to settle up the estate pre
maturely the full amount of the claim in money apj»ears to have

P«BWOU.
been retained out of the assets of the estate by the executor. If 
the Court in which the litigation is pending allows a much smaller

(îrulium. C J
sum, as it may do, to the doctor what becomes of the difference?

I am of opinion that this appeal should be allowed and the 
matter transmitted to the Court of Probate. The solicitor’s 
actual costs and fn-s will have to be taxed according to law. The 
commissions of the executor will have to be adjusted by the Judge 
and the alleged gift of SI00 struck out. The costs of the appeal 
will be paid by the executoi*.

Since the appeal in this case was reserved for judgment we 
have heard a motion by the executor to quash that apj>eal upon 
the ground that Mrs. Cookson had by release under seal dis
charged the executor. This release was given previously to the 
order granting leave to appeal and the jjoint was taken before Un
learned Judge who gave that leave and upon affidavits.

There are two reasons for not quashing the appeal: One is 
that the matter is res ad judicata. The other is that Mrs. ( ookson 
had upon affidavit clearly shown reasons for not giving effect to 
it as a release. It will not do pending litigation to obtain such a 
document from her without its being clearly shown that she had 

" snt advice and was informed of her rights. Particularly 
in a case in which advantage was taken of her in securing the pay
ments from her mentioned in the previous judgment. The alleged 
release is really part of the other transaction. If it is supposai 
that there is anything in the release it will, no doubt, come up 
at a later stage not now when, in order to get the matter before the 
Court, the supposed discharge of the executor in the Court of 
Probate must be opened up. The application must be dismissed 
with costs. Appeal allowed.

N. B. THE KING v. SHAW; Ex Parte KANE.

8. C. New Brunswick Supreme Court, Barry, J. December 17, 1915.

1. Assault (§ II—8)—Summary conviction — Finality of findings.
In a summary conviction of a fence viewer for common assaull, the 

findings of the Justice, as to the degree of force or violence actually used 
to make the act unlawful, are final and not reviewable on certiorari.

2. Summary convictions (§111—30)—Examination of informant—Waiver
The examination of the informant or his witnesses under oath before 

the issuance of the summons is not necessary to the validity of a con-

C36D
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v ici ion for common aiwault, particularly where the <lefeml:ml waived it 
bv appearing without object ion.

ITtu Kimj v. Kay, 41 N.H.tt. «5. followed.|
Ji’htub or the Peace (6 III -12)— Jckihdiction -Common assault 

Titi.e to land.
The jurisdiction of the magistrate to try for an assault is not ousted 

as involving a title to land, where an assault by a fence viewer was not 
committed in the assertion or in the defence of any title to lain!.

4 Certiorari (| I B—II)—Conviction eok common assault Hioht or

Where there is a light of a|>|ieal certiorari will lie granted only under 
very exceptional circumstances; a conviction for a trifling offence, such as 
common aiwault, involving a small penalty, is not re viewable on certiorari

|Ex juirti Dourct. *24 Can. Cr. ( 'as. .'{47. 13 Vit It 3til ; Ex /ante l*riei .
23 N.B.R. 85; Ex /tarte Danilanxe, 31) VB.lt 2H5, referred to.|

('ertiobari to review conviction for common assault.
M. L. Il nu mini, in su|>|Mirt of certiorari.
F. II. Cornell, K.C.. <fc ./. II. II. Simms, contra.
Barry, J.:—On Oetoln-r 14 last, on the information of one 

Roliert Smith, Them lore Kane, a fence viewer, was convicted 
before Elijah F. Shaw, a justice of the jieacc in and for the County 
of < 'arleton, for having, on October 5, unlawfully assaulted the 
said Roliert Smith, and was fined $5 with $10.25 costs.

On Octolier 19, Lantlry, C..L. granted a rule absolute for a 
certiorari to bring the conviction and all the proceedings upon Which 
it was based Indore such Judge as might In* present at the court 
house in the town of Woodstock on Tuesday, No vend ht 23. and 
holding the adjourned sittings of the ('arleton County Circuit 
Court; with a rule nisi calling upon the justice and the informant 
to shew cause why the conviction should not In* quashed, on the 
following grounds: (1) That the alleged assault was committed 
by the defendant in order to prevent a breach of the peace, and 
that the defendant used no more force than was reasonably neces
sary for preventing a breach of the |ieace, or than was reasonably 
proportioned to the <langer to be apprehended from such breach 
of the peace; (2) that the said Robert Smith or his witness was not 
examined on oath by the said justice of the peace touching the 
matter of said complaint In-fore tin- summons was issued ; (3) 
that the said justice of the peace had no jurisdiction as a question 
arose as to the title of the land on which the fence in question was 
situated; (4) improper rejection of evidence as to title of land.

Having been assigned by the Chief Justice to hold the adjourn
ed sittings of the ('arleton County Court, on Decemlier 14, Mr. 
F. B. Car veil, K.C., shewed cause In-fore me on In-lmlf of the jus-
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tice and the infonnant against the* rule to quash the conviction, 
'i and Mr. M. L. Hayward supported the rule.

The King (1) In regard to the first ground of objection to the conviction, 
Shaw. there can be no doubt that any person may interfere to prevent 

b”7j a breach of the peace, and that he may proceed to any extremit y 
which may be necessary to effect that object ; commencing, of 
course, with a request to the offender to desist, then, if he refuses, 
gently laying hands on him to restrain him : and if he still resist, 
then with force compelling him to submit. But in every ease* upon 
summary conviction, it is a question for the justice whether or no 
the degree of force actually used was necessary for the object which 
renders it legitimate; if there In* any excess, it will lie an assault. 
The slightest imposition of the* hands, if not justified, is an assault ; 
and the necessity for a greater or less degree of violence depends 
on the circumstances of the case, to be judged by the* magistrate, 
(oming to a wrong conclusion upon tin- matter does not affect 
his jurisdiction.

(2) The second objection is met and answered by the case of 
The King v. Kay, Ex parte Dolan, 41 N.B.R. 95. That case 
decides that what the defendant here insists upon as a condition 
precedent to the issuance of the summons is unnecessary; and 
further, that by appearing without objection, the defendant waived 
any defect which might have occurred in the procedure before 
the issuing of the summons.

(3) In order to oust the* magistrate of jurisdiction, there must 
be some show of reason in the claim of title, and such a claim avails 
a defendant nothing unless he can satisfy the justice that there 
is some reasonable ground for his assertion of title. The assault 
alleged to have been committed was not committed either in tin- 
assertion or in the defense of any title to land set up by the defen
dant. There was no dispute between the informant Smith and 
the adjoining proprietors in regard to the line fence which, on 
October 5, the defendant in his official capacity went to view, and 
the defendant himself admits that up to the time of the assault 
nothing had been said alwmt the ownership of the adjoining prop
erties or about the line fence between them. I do not think 
the title to land can lx* said to have been in even the remotest way 
in controversy here.

(4) Rejection of evidence is t a question of procedure 
and does not go to the jurisdiction.1
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On the merits, I think the rule must be discharged; but even 
had 1 come to a different conclusion on the merits, I should still 
have thought that, upon another and an entirely different ground, 
which I take the opportunity of again emphasising, although it 
has been time and time again stated by the Court, the rule should 
Ih* discharged. The rule is that where, as here, there is a right of 
appeal, certiorari will 1m* granted only under very exceptional 
circumstances. Ex parte Price, 23 N.B.R. 85; Hex v. Murray, 
Ex parte Damboise, 39 N.B.R. 365; Hex v. O'Brien, Ex parte 
Doucet, 43 N.B.R. 361, 24 Can. Cr. Cas. 347.

Although every Judge of the present day will l>e swift to do 
justice and slow to allow himself as to matters of justice to Ih* 
encumbered with either precedents or technicalities, that does not 
mean that he must investigate and pass under review every con
viction for so trifling an offence as a common assault, involving 
the small penalty of a $5 fine. In a case which 1 do not find re
ported, but a record of which I find in my notes, 1910, Hex v. Kelly, 
Ex parte Tait, the Court in following the rule which I have stated, 
said that while there were some cases in which the rule had been 
departed from, they were not disposed to add to such precedents; 
and that they would not, upon certiorari, weigh the evidence or 
re-try the case. Since I do not see in this case anything so excep
tional as to take it out of the rule which seems to have been quite 
firmly laid down by the Supreme Court of the province, the rule 
must lie discharged, and the conviction affirmed.

Conviction affirmed.

BRITISH COLUMBIA EXPRESS CO. v. GRAND TRUNK PACIFIC R. CO
Hrdixh Columbia Court oj Appeal, Macdonald, C.J.A., and Irving, Martin, 

Gattihcr and McPhillips, JJ.A. April 3, 1916.

1 Waters (§IC5—52)—Obstructing navigation—Actionability.
The owners of a warehouse and wharf on a river hank, enjoyed by 

them not in common with others navigating the stream but for their own 
penonal use, which use is interfered with and rendered impossible of 
access by the unlawful erection of a low level bridge, thereby suffer a 
special injury as distinguished from the public at large and are entitled 
to maintain an action for the wrongful obstruction.

|Lyon v. Fishmonger« Co. (1S76), 1 A.C. 622, followed.)
2 Waters ($ I C 5—52)—Obstructing navigation—Unlawful con

struction OK BRIDGE.
Erecting a low level bridge across a river navigable at seasons, though 

authorized, without providing the required facilities for navigation, 
constitutes a wrongful obstruction of navigation at seasons in which the 
river is navigable.
32—27 D.I..R.
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3. Damages (8 III K 3—221)—Unlawful obstruction of navigation 
Direct and remote losses.

In an action for unlawfully olmtructing a private right of navigation 
the losses in respect of a warehouse and wharf and the wood piled then 
for steamer use, as well as the loss of business and profits are recovers!' 
as elements of damage; but a depreciation in the value of the steamer i 
too remote and not a special damage as distinguished from the dam.i. 
occurring to the others of the public plying on such waters.

I limn y Hiver Navigation Co. v. Ont. and Minn. Cower Co., 17 D.I. I 
850, applied.)

Appeal from judgment of Clement, J., in an action for wrong 
ful interference with navigation. Varied.

5. S. Taylor, for plaintiff, appellant.
A. Alexander, for respondent.
Macdonald, C.J.A., and Irving, J.A., agreed with Gallium

J I
Martin, J.A.:—I would allow the appeal and direct a new 

trial to assess damages.
Galliher, J.A.:—-In respect to damages claimed for the yeai 

1914, I see no reason to differ from the conclusion reached l>\ 
the trial Judge.

As to the interruption to navigation in 1913, by the bridge -i 
mile 142, the trial Judge seems to have drawn the inference from 
certain letters which passed between the officials of plaintiffs an ! 
defendants and from the oral testimony that it was not the intei 
tion of the plaintiffs to continue navigation after their l>oats had 
been withdrawn to the lower reaches on account of low water 

If we take the letter of September 11, 1913, read by itself it 
would seem to warrant that conclusion, but we must regard tli 
whole history in connection with this matter, and as it is not 1 
question of deciding on conflict of testimony, but rather the draw 
ing of inferences largely from written documents and uncontra 
dieted testimony, I do not feel restricted in dealing with sain 
by any finding of the trial Judge.

The Fraser River between Tete Jaune Cache and Prince George 
is navigable only during certain seasons of the year, and during 
the season navigation is sometimes interrupted by low water.

At times when this low water stage occurs navigation is ended 
for the remainder of the year, while in other years, as in 1913, tin- 
water rises again and navigation can be carried on for a much long* 
period.

The period when these low water stages occur is not always 
regular, and in that respect navigation in one year may differ
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in length of time from that of another year, and hence naviga-
tion is more or less uncertain. C. A.

In view of this uncertainty then, it is not to l>e wondered British 
at that Mr, West, or his accountant, wrote the letters we have i^JJtïiCo
I K'cn referred to. v.

_ ... ... • , . A.„ , O.T.P.R.These letters indicate only that, in plaintiffs’ view, oj>era- 
tions might at any time have to la* suspended depending on the U*||,|*r-J-A- 
stage of water in the river, and their refusing to enter into land
ing contracts for carrying freight seems to me to In* for good busi
ness reasons, designed not only to protect themselves hut also 
shippers who might otherwise suffer by being induced to ship in 
that way.

Mr. West has sworn that it was the intention of the company 
to continue navigation as long as possible, and it is a reasonable 
presumption that steamers plying on rivers such as the Fraser, 
where the season of navigation is limited, while they may la- 
withdrawn to other nearby points, or even laid up during low 
water stage, will take advantage of any change in conditions to 
resume traffic providing there is business to do, the object being 
to make the most of the season as they find it.

Whether the company’s steamers were temporarily engaged 
at another point (which the evidence fully explains), or were laid 
up during low water stage above, makes no difference, and is not 
in the face of Mr. West and the Captain’s evidence as to the in
tention to take advantage of the whole season when the water was 
fit for the purpose sufficient to enable us to draw' the inference that 
whether there was any obstruction or not by the defendants, the 
plaintiffs intended to abandon navigation for that season.

Moreover, the plaintiffs were entitled to freely navigate the 
river at all suitable stages and defendants had no right to wrong
fully prevent this. Supposing the plaintiffs and all the other 
operators of steamers had thought at the time the water fell early 
in September that navigation was over for that season, and that 
those letters were written in that view, that is no proof that when 
conditions changed navigation would not be resumed—in fact,
Mr. West’s evidence is to the contrary. The steamer “B. C.
Express” was built expressly for the purpose of navigation on the 
upper river and the reasonable inference is that advantage would 
Ik* taken of every available opportunity to ply on those waters.
She was not hauled out, but kept in commission, and her captain
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and crew retained. The advent of the railway and its operation 
to Fort George made it all the more necessary from the plaintiffs’ 
standpoint that advantage1 of every opportunity to operate should 
he taken before that event occurred; hence the inference to my 
mind is all in favour of the plaintiff’s contention.

Undoubtedly the defendants obstructed the navigation of 
the river for a part of the season when same was navigable and 
if they were not justified in doing so, the plaintiffs are entitled 
to damages if this action is maintainable.

It was practically conceded on the argument that the defen
dants proceeded with the1 construction of the low level bridge at 
mile 142 against the express directions of the department at 
Ottawa, having charge of these matters.

It is true, they were authorized to build a low level bridge- and 
their plans for same approved, but with the proviso, that should it 
be deemed necessary in the interest of navigation swings to permit 
the passage of ships should be provided by the company at their 
own expense whenever required.

After part of the material for the bridge had been ordered and 
assembled, and when it became known that it was decided to build 
a low level bridge, the plaintiffs and other vessel owners plying 
there, and the Hoard of Trade and others vigorously opposed this 
and made representations to Ottawa with the result that the com
pany were ordered not to construct their bridge without proper 
facilities afforded for navigation.

Nevertheless, the company proceeded in the teeth of this ami 
constructed their low level bridge and there can be no doubt 
they were wrongdoers in this respect.

There remains only for determination the question whether 
the plaintiffs are specially injured as distinguished from the pub
lic at large so as to entitle them to maintain this action.

In Rainy River Navigation Co. v. Ontario <t* Minnesota Power 
Co., 17 D.L.R. 850, Muloek, C.J. Ex., enunciates this principle:

The general principle is that a private action may be maintained in respect 
of a common nuisance where the complaining party has sustained some s|>erial 
damages not common to the general public, and thus in each ease it becomes 
a question of fact whether the injury complained of s|>ccially affects the plain
tiff or a limited few, the plaintiff being of the number: Brit v. Cor/xtration of 
l,lu( bee ( ls7!' .") App. < "ms. 81.
And Lord Cairns in Lyon v. Fishmongers Co. (1870), 1 A.C. 022, 
thus expresses the principles:—
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Unquestionably the owner of a wharf on the river hank has, like every 
other subject of the realm, the right of navigating the river as one of the public 
This, however, is not a right coming to him qua owner or occupier of any lands 
on the bank, nor is it a right which /ter ne. he enjoys in a manner different from 
any member of the public. But when this right of navigation is connected 
with an exclusive access to and from a particular wharf, it assumes a very 
different character. It ceases to In» a right held in common with the rest of 
the public, for other memlM-rs of the public have no access to or from the 
right at the particular place; and it becomes a form of enjoyment of the land 
ami of the river in connection with the land, the disturbance of which may be 
vindicated in damages by an action or restrained by an injunction.

The plaintiffs here were the owners of a warehouse and wharf 
on the river at Tete Jaune (’ache, enjoyed by them not in common 
with others navigating the stream but for their own personal use, 
which use the defendants interfered with and rendered impossible 
of access by erecting the low level bridge at mile 142.

This seems to me to bring it clearly within the principle atave 
enunciated and entitles the plaintiffs to maintain this action.

As to the measure of damuges. The plaintiffs claim: (1) for 
loss of business; (2) depreciation in the value of the steamer “B. C. 
Express;” (3) loss in respect of wharf and warehouse at Tete 
Jaune Cache; and (4) loss of wood piled for steamer’s use between 
South Ft. George and the Cache.

I do not think depreciation in the value of the steamer is a 
class of damage which can lie recovered in this action. It is, I 
think, too remote and is not the special damage as distinguished 
from the damage occurring to others of the public plying on those 
waters.

The loss in respect of the warehouse and wharf, plaintiffs are 
entitled to and the same, I think, applies to the wood.

As to the loss of business and profits, I had some doubt as to 
whether these were recoverable, but in the Haiti y Hirer case, 
supra, in that respect very similar to the case at Bar, the Court of 
Appeal for Ontario, in the judgment of the Court delivered by Sir 
William Mulock, C.J. Ex., awarded these damages, and that seems 
to be warranted by authority: see Drake v. Snult Ste. Marie Pulp 
<(• Paper Co., 25 A.R. (Ont.) 2(il; Lyon v. Fishmongers Co., supra, 
and Fritz v. Hobson, 49 L.J. Ch. 321; 14 Ch. I). 542.

In the latter case Fry, J., in awarding damages for loss of busi
ness, says, at 325 of the Law Journal Report:—

Then arises the question, or questions, how fur this state of circumstances 
give* rise to any legal right in the plaintiff? Now the cases of Rone v. droves 
and Lyon v. Finhermongern' Company in the House of Lords ap|H*ar to me to
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establish this, that where the private right of the owners of land to acre.— 
a road is interfered with and unlawfully interfered with by the arts of i1 

defendants, he may recover damages from the wrongdoers to the extent of 11; 
loss of profits of the business carried on at that place. The case of Nn*i . 
Groves was that of an owner of riparian property, but it is referred to by tl 
Lord Chancellor in the case of Lyon v. F ishermongern' Company, and he n 
there the observation of Lord Campbell to this effect : “I apprehend that tl 
right of the owner of a private wharf or of a road side property to have ace. 
thereto is a totally different right from the public right of passing and reel
ing along the highway on the river.” Then the Lord Chancellor continue'I 
“The existence of such a private right is recognised in Rom v. Grot**. A I 
understand the judgment in that east* it went not on the ground of puhl 
nuisance, accompanied by particular damage to the plaintiff, but on the prii 
eiple that a private right of the plaintiff had been interfered with." TIi* 
after more fully examining that ease, and after expressing not the slight'-' 
intention to differ from it. his Lordship «ays: “Independently of the until": 
ties, it ap|iears to me quite clear that the right of a man to step from his , 
land on to an highway is something quite different from the public right t 
using the highway. The public have no right to step on to the land of a pi 
vate proprietor ml joining the road, and though it is easy to suggest me 
physical difficulties, when an attempt is made to define the private as di-ti 
guished from the public right, or to explain how the one could lie infringed \n 11. 
out at the same time interfering with the other, this does not alter the charm '• 1 

of the right." Applying that principle to the present case, it does ap|iear *-• 
me that the evidence shews that the access to the plaintiff’s door in the pat-- - 
from the streel was interfered with by the acts of the defendants, which I h I 
to lie unreasonable, and therefore wrongful, and that being so. the eases wli, h 
I have referred to are authorities for the plaintiff on that ground and emu 
him to recover the amount of loss in his business carried on upon his projici t 

The matter should lie referred to the registrar to assess tin* 
damages in accordance with the alxive findings.

As to costs, there were two issues. The claim for 1913, which 
event has been decided in plaintiffs’ favour, and the 1914 claim, 
which has l»een decided in defendants* favour. Costs accordingly, 
here and below.

McPhillips, J.A., concurred. Judgment varied

SASK. COWIE v. ROBINS.
~~ Saskatchewan Supreme Court, Lanumt, Elwood and McKay, JJ. March 1 s 
”• c- 1916.

1. Sale (§1 A—1)—Sale or agency—Burden of proof.
In an action for the price of goods, the burden of proof is iqion the pi., 

tiff to shew that the goods delivered were intended as a sale and not me,-. Iv 
for the purpose of re-sale under agency.

2. Appeal (f VII L 3—485)—Review of facts—Findings of Conn -
Sale.

An appellate Court will not interfere with the findings of the tl 
Judge that the burden of proof to establish a sale has not been satisf I

[1Greene Swift <fc Co. v. Lawrence, 7 D.L.R. 589; Western Motor*. I I. 
v. Gtlfoy. 25 D.L.R. 378, distinguished; six* also Ihdt Timber v. Me • - 
turn. 25 D.L.R. 445; Morgan v. McDonald, 27 D.L.R. 125; McBrnh v. 
Irrson, 26 D.L.R. 510.1
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Appeal from the District Court Judge of Saskatoon district, 
dismissing the appellant’s action with costs. Affirmed.

T. P. Morton, for appellant.
The judgment of the Court was delivered by
McKay, J.:—The action was brought by the appellant against 

the respondents for the price of a thresher drive belt, alleged to 
have l>een sold by him to them for $92.50, whereas the defence is 
that the respondents did not purchase the belt from him but only 
took the belt to sell it for him. That they sold the belt for $85 
and offered the $85 to him less commission, but appellant refused 
to accept said sum, and demanded 81(H) or return of the belt, that 
the defendants returned the belt to appellant and he now has it.

It appears from the evidence that the appellant had a conver
sation with the respondents in June, 1913, concerning the belt, 
which he then had on hand. He had at that time, or very shortly 
after, gone out of business. Whatever arrangement was entered 
into lietween appellant and respondents, it must have been at this 
conversation as the appellant left Watrous shortly after and did 
not return until after the respondents had taken the belt, and there 
is no evidence of any other conversation before the selling of the 
lx*lt by the respondents. The appellant and respondents give a 
different veru’on of what took place at this conversation. The 
appellant contending that the respondents agreed to buy the belt 
at the wholesale price, and the respondents contending that they 
only agreed to sell the belt as agents for appellant. Be that as 
it may, the result was that the appellant authorized them to get 
the belt from his warehouse when they wanted it. No price was 
fixed on, as the appellant did not then know what was the whole
sale price.

The respondents subsequently obtained the belt about the 
month of October, 1913, during appellant's absence, and some 
weeks later sold it for $85, having previously looked up a cata
logue and found the wholesale price, of what they considered a 
similar belt, to be $72.50.

The appellant returned to Watrous in the fall of 1913, and in 
January, 1914, demanded payment, claiming he asked for $92.50, 
which he had, since the conversation of June, ascertained was the 
wholesale price, or the return of the licit if it had not been used. 
This was the first time that the amount of the wholesale price waa 
mentioned, if it was then mentioned.
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SASK. The respondents say they offered to settle with appellant at
8. C. $85, hut he refused as he wanted $125 or the return of the belt.

Robins

The resjHUidents then got the belt back from the person they lmd 
sold it to. and returned it to the appellant's warehouse.

The appellant then brought this action.
The onus is on the appellant to prove the sale, and the only 

witnesses who gave evidence on this point are tin- appellant and 
the respondent XX’. E. Robins, who swears he was present witli 
his father, .1. E. Robins, at the conversation in June, 1913.

It will be noted that these two witnesses contradict each other 
as to what was agreed upon at the June conversation, and the 
trial Judge held that the plaintiff did not prove his case, 
that the story of the respondent W. E. Robins seemed a little 
more probable. 1 have carefully read over the evidence and 1 
cannot find anything in it to cause me to disagree with this finding.

The appellant himself states that in the consersation in June, 
the respondents did not then buy the belt. His evidence, in 
answer to his counsel, is as follows:—

Q. Von told us about offering the belt to the defendants, did they buy it” 
A. Not that time. tj. What did he say? A. He said it would be all right: 1 
said the belt is in n.y warehouse and you can have it when you want it

I gather from this that the appellant meant there was no 
salt* then, but that there was to be a sale when they took the belt. 
But even so, according to his own evidence, there was only a con
ditional arrangement to buy. But in addition to this, lit1 states 
that at this conversation they did not agree to pay the1 wholesale 
price. This comes out in his cross-examination at p. 10 of tin- 
appeal IxMik, when being questioned as to the June conversation.

(j. What di«l you say? A. 1 had a belt to sell. Q. What did they sax'1 
A. He said he would see what he could do. (j. Any price set at that time ’ 
A. No. Q. Did you tell him what the wholesale price was? A. 1 told him 
what it cost me. (j. Did they ever agree to pay you the price of the belt that 
time? A. Whatever the agreement was, that would be whatever the who’e- 
sale price was. (J. Did they ever agree to pay you that time? A. Nothing 
more it. tj. Never agreed to pay you the wholesale price? A. Did
not say.

In my opinion this evidence means that the re? s did
not agree to pay the wholesale price whatever it might be. And 
this coitoIhjrates the evidence of respondent XV. E. Robins, when 
he says they never agreed to pay $92.50, or any sum, for the belt.

The important part of XV'. E. Robins’ evidence as to the June 
conversation is as follows:—

4
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(j. Toll his Honour what business you hud with ('own* with this licit'* 
A. Mr. Cowio had spoken to toy father and myself regarding a threshing Iwlt, 
nnd that lie had gone out of business and asked us if we had an op|Mirtunity to 
iell it we might sell it. He also askisl us to buy it. whieh we refused to do. 
Mr. Robins said if he had an op|M>rtunity to sell lie would help him out It 
was near towards the threshing time it was June.

Th<* appellant swears he had the eon versât ion with K. .1. Roll
ins, meaning apparently the father, .1. K. Robins, but W. K. Robin- 
swears he was present and this is not denied, and he also gttes fur
ther and says the eonversation was with himself and father.

Counsel for upi>ellant eited the following eases in support of 
his contention that the decision of the Judge should be reversed. 
Coghlan v. Cumberland, 07 L.J. Ch. 402. (Ireene Sirift A" Co. v 
Laurence, 7 D.L.R. fiSO.

These judgments are to the effect that the Appeal Court should 
overrule the trial Judge's findings of fact if it is satisfied lie was 
wrong, as is stated by Anglin, J., in (ireene Sirift A' Co. v. Laurenct, 
at ]). 590.

However loath wv may lx* to reverse the decision of a trial Judge on the 
question of fact, “it is our duty to do so if the evidence coerces our judgment 
so to do." The (Inirlnch, |18tN)|, 2 Ir. I. 13: Cnghlan v. Cumberland, |lSVh|
1 Ch. 704. 07 L.J. Ch. 402.

But in the ease at Bar, as above intimated, I cannot see any 
reason why 1 should reverse the findings of fact of the trial Judge.

Counsel for appellant also cited \Yextern Motors Ltd. v. (HIfog 
A- Son, 25 D.L.R. 378.

In this ease, the question was whether the contract to rent a 
motor ear was made for the defendant firm or the individual, the 
son. The np|icnl was from the decision of the trial Judge, giving 
judgment in favour of the plaintiffs against the firm and the in
dividuals, father and son. This judgment was reversed on ap|>enl 
except as against the son. and Stuart, J., who delivered the judg
ment of the Court, at p. 381, states as follows:—

Now. there is no doubt that this Court has the legal |n>wer to review » 
finding of fact made by the trial Judge u|ion contradictory testimony. It is 
true that we have frequently laid down the rule that the Court will not inter
fere when* the trial .bulge has clearly indicated his lielief in the veracity of one 
witness and his disbelief in that of the uprising witness. Where he has done 
this merely u|ion his observation of the conduct and general up|ieurance of tic 
witnesses in the box. this Court has not felt itself free to interfere. But in 
the present instance it will be observed that the trial Judgeexpretiaednnopinion 
as to the veracity of the witnesses as evidenced by their demeanour in Court. 
From the passage above quoted, it is clear that he decided to accept Adam
son's account merely because the outside circumstances, in his opinion, 
tended to corrolsirute his story.
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SASK. The Judge then refers to how the trial Judge was mistaken as to
S. (’. the corrolxirative effect of the outside circumstances.

Robin».

The alxne portion of this judgment would he clear authority 
for the appeal Court to reverse the findings of the trial Judge in 
the case at Bar if it were satisfied he was wrong. But it seems to
me that this whole judgment is strong authority for not disburb- 
ing the findings in the case at Bar. The Judge in the Western 
Motors case goes on to say at p. 384 :—

In the result, therefore, I think the matter was left as oath against oath 
without any choice by the trial Judge on the direct ground of higher credibility 
on the one witness or the other. If the burden of proof was on the plaintiff 
to establish the fact that the son was acting for the firm in what he did or that 
the father ratified what he had done, this burden, 1 am of opinion, the plaintiff 
did not satisfy. I think, therefore, the ap|>eal should be allowed with costs, 
the judgment below as against the defendants William M. (lilfoy and tlir 
firm <iilfoy and Son set aside and the action dismissed as against these defen
dants.

This is exactly what the trial Judge in the case at Bar has done. 
He found the two witnesses pledging oath against oath for what 
they asserted, and as the burden of proof was on the appellant 
to establish the fact that there was a sale of the belt to respon> 
dents, he was of opinion that this burden was not satisfied. In 
other words, the reason for the Appeal Court in the Westent Motors 
ease for reversing the trial Judge’s findings is the reason tin 
trial Judge in the case at Bar has dismissed appellant's action.

During the hearing of the appeal, it was suggested that tin 
appellant might have a claim by way of damages against tin 
respondents as agents, but, as this question was not in issue at 
the trial, I do not think the appellant should now be allowed to 
set this up, as the respondents had not an opportunity to meet 
this issue.

The result will Iw* that the appeal will be dismissed with costs, 
without prejudice to the appellant’s right to bring such action as 
he may he advised against the respondents as agents.

Appeal dismissed.

B. C. CHAMPION ▼. THE WORLD.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., and Irving. Martin 
GaUiher and ifcPkwipa, JJ A. April :t, 1916.

1. Mkcmanics’ liens ( § III—13)—Priority over mortgage for increase
IN VALUE.

Under see. 0 of the Mechanics’ Lien Act, R.8.B.C. 1011, eh. 1T>4, the 
value of the pro|>erty before the lien attached is to he taken for the pur
pose of fixing the upset price for which th° lien holder would have priority
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over a mortgagee ius against the increase in value of the mortgaged pre- B. C.
mises I y reason of the work and improvements, the latter, however, -----
must he limited only to the extent to which the specific contract enhances C. A.
the selling value and not for work or improvements by others under -----
independent contracts; if no greater sum than the upset price is obtained Champion 
at the sale the lien holder has no priority, and his only recourse is against ^ v. 
the equity of redemption. The World.

Appeal from the judgment of Grant, Co.J., in an action under Statement 

the Mechanics’ Lien Act, R.S.B.C. 1911, eh. 154. Affirmed.
R. M. Macdonald, for appellant, plaintiff.
E. C. Mayers, for Coghlans.
A. //. Mac Neill, K.C., for mortgage*.
Macdonald, C.J.A.:—The County Court Judge took evidence Macdonald, 

of the value of the owner’s property before plaintiff's lien attached, 
and for the purpose of arriving at the sum to which the lien holder 
should have priority over the mortgagee, fixed that value as the 
upset price and then ordered a sale. If no greater sum than the 
upset price were obtained at the sale, the lien holder would have 
no priority. Such a method of arriving at the increased value, 
where the market value of property has fallen greatly, must, 1 
think, lead to unfortunate results to the lien holder, but it is 
authorised by the statute, and therefore must be upheld by the 
courts.

The lien Holder, however, does not necessarily lose his security.
If the sale should prove abortive, his lien still remains a lien against 
the owner’s equity of redemption. It is only in such circumstances 
that the amount to which a mortgage is entitled as against a 
lien holder who has faiksl to establish priority for increased value 
becomes of importance. That question is not involved in this 
appeal, but as argument was directed to it I refer to it lest it 
might be thought I had overlooked it.

The appeal must be dismissed.
Irving, J.A., agreed. irvm*,i a.
Martin, J.A.:—We are asked, in effect, to hold that where Martin.j a. 

there are, as here, several independent and consecutive contracts, 
extending it may be, in the case of a large work, over a period of 
many years, yet in the operation of sec. 9 they are all to be taken 
as relating back to the time the first s<xl was turned under the 
first contract. The Judge below was, I think, right in rejecting 
that view of the statute, and holding that the lien takes effect 
“where (the) works or improvements are put upon (the) mort-
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gaged premises” us the statute says, which means when they are 
done and nvde, and not that they shall be dependent upon, or 
determined hr e.g. the contract for excavation which may haw 
l>een and usually is, completed and paid for many months before 
the decorating contracts are even begun; otherwise the result 
would be that liens under later contracts might be thrown back 
upon and tied on works for which liens never existed. Illus
trations were given on both sides showing how the Act would be 
made absurd and eventually partly unworkable by the adoption 
of either view, but this is not an infrequent result of such legisla
tion. Our duty is to see that the statute is made workable to the 
extent that is permitted by the language employed.

Argument was submitted on what would be the rights and 
conditions under a general contract with several subsequent sub
contracts, but I express no opinion on that point, reserving it 
for the occasion upon which it comes before us for adjudication.

I am unable to see any valid ground in support of an estoppel, 
and in other respects the evidence justifies the judgment. The 
appeal should l>e dismissed.

Gallihek, J.A.:—The appellant’s first contention is that the 
respondent’s claim to priority as mortgage* is res judicata, and 
point to the pleadings and the judgment in the trial in the Court 
below.

Supposing the wording of the judgment was broad enough to 
supjiort this contention looked at by itself, it could not be allowed 
to prevail.

Looking at the whole proceedings before us it is quite clear 
that any sale of the lands would be subject to the rights of the 
mortgagees except in so far as the liens might have priority over 
the mortgages—in fact the appellants' own proceedings after 
judgment were, among others, for the very purpose of settling 
these prion ties.

I entirely concur in the conclusions of the trial Judge that the 
words “works and improvements” in sec. 9 of the Mechanics' 
Lien Act are in the circumstances of this case limited to the works 
and improvements of the plaintiffs themselves. Then1 was no 
general contract but a number of separate contracts. Supposing 
the contract for the steel structure had been completed and an 
entirely new contractor under a distinct and separate contract 
with the owner came on to do the plastering, could the latter say
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that he was entitled to share in the amount to which the selling 
value of the premises had been increased in value by the steel 
work.

That 1 take it would be so if there had been one general con
tract for the whole work, but as I view it the rule does not apply 
where there are separate and distinct contracts with the owner. 
In such a cast; it is only to the extent to which the specific contract 
enhances the selling value of the premises.

I also agree in the method adopted by the trial Judge in fixing 
the upset price. It seems to me he has followed out the course 
laid down in the Act, and the amount advanced by the mort
gagees is not a matter for consideration in fixing the upset price. 

McPhillipb, J.A.:—I would dismiss this appeal.
Appeal dismissed.

NEWBY v. MUNICIPALITY OF BROWNLEE.
Saskatchewan Supreme Court, Lnmont, El wood and McKay, JJ. March IS, 

1916.
I Master and servant (61 E—25)—Dismissal nr municipal officers— 

Notice and cause.
Under see. 126 of the Villages Act. R.N.S. 1900, ch. HI», all officers 

a p|H tinted by the council hold office during the pleasure of the council, the 
latter having the right to dismiss a person, appointed by resolution ils 
must able and engineer at a monthly salary, without notice or cause.

|H’i7*oav. York, 4ti f.C.Q.H. 2x9; Vernon v. Smith's Palis, 21 O.R. 331 ; 
H elle ins v. •>/. Catharines, 25 O.R. 5X3; Dans v. Montr<al, 27 (’an. S.C.R. 
539, followed.)

Appeal from a judgment in favour of plaintiff in an action 
for wages and wrongful dismissal. Varied.

W. A. Bey non, for appellant.
Walter Mills, K.C., for respondent.
The judgment of the Court was delivered by 
McKay, J.:—This action was brought by the respondent to 

recover $120 for two months’ wages as constable and engineer, 
$140 for care-taking of a rink, and $00 damages in lieu of notice 
for wrongful dismissal.

The defence admits the wages of $120, less $29.75, for taxes 
collected and unaccounted for by respondent, which appellant 
sets off against the $120 wages, leaving balance of $90.25 which it 
paid into Court. Appellant alleges that the services for which 
respondent claims the $140 for care-taking are covered by the 
$60 per month wages.

The appellant also claims that it had the right to dismiss
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respondent without notice and without cause, and that he should 
get costs of his action only up to the time of the payment into 
Court of the $90.25 when appellant filed its defence, and that on 
the small debt scale, and that appellant should get its costs of tin 
action subsequent to the filing of its defence on the higher seal- 
of the District Court, and the additional costs up to the time of 
filing of the said defence occasioned by bringing this action on tin 
higher scale in the District Court.

The District Court Judge gave judgment for the respondent 
for the sum of $90.25 for wages due, and the sum of $60 damage- 
for wrongful dismissal.

From this judgment the appellant appeals, claiming it had tin 
right to dismiss respondent at any time without notice, and. 
further, that it dismissed him for cause.

The facts art* shortly as follows : The appellant, by resolution 
passed on June 1, 1914, appointed the respondent constable and 
engineer of the appellant village at a salary of $60 |>er month 
to commence duties not later than June 8, 1914. The respondent 
commenced his duties under said resolution on June 8, 1914. On 
January 18, 1915, the ap|>ellant dismissed the respondent without 
notice. He had been paid to the end of Deceml>er, 1914, and had 
retained $29.75 taxes which he had collected ; he retained thi> 
to be applied on account of his wages with the consent of one of 
the councillors of the appellant village.

With regard to his services for looking after the rink, respon
dent contends this was not included in the work he was to do for 
the wages of $60 per month ; on the other hand, councillor Graham 
Bissett swears this was included, and he was expressly so told at 
the time of passing the resolution hiring him on June 1, 1914.

The trial Judge did not allow respondent anything for this 
work in connection with the rink, although he found this work wa- 
not included in the hiring under the resolution. But no notin 
was given by res|xmdent ♦ ' vary the decision of the trial Judge in 
this respect, although respondent’s counsel did refer to it during 
the argument in appeal, and suggests! that the Ap|>eal Court 
could deal with it or refer it to the trial Judge to l>e dealt with 
Still, under the circumstances of this cast* and as no notice wa> 
given to vary the decision of the trial Judge, I do not think it 
should now be dealt with.
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The only question to decide therefore is that of dismissal. SASK. 
Had the appellant the right to dismiss respondent without notice 
and without cause? Kkwhv

The answer to Ik* given to this question depends u|x»n the con- Mv'M(
struction of see. 12(> of the R.8.8.1900, ch. 80. This section reads pai.ity ok

, „ Bkowsikk.
as follows: -----

120. All officers upixiinted by the council shall hold office during the plea- MrK*y. J 
sure of the council and in accordance with the terms expressed in the resolu
tion by which they are ap|»ointed; and in addition to the duties assigned to 
them by this Act or by any general law of the province shall perform such 
other duties as may Ik* required of them by the council.

The resolution under which respondent was ap|x>inted is as 
follows:

Moved by J. E. Sires that Thomas Newby be ap|xiinted constable and 
engineer at a salary of KM) |ier month, to commence duties not later than June 
K 1914.

Counsel for res|x>ndent contends that this was followed by a 
contract of hiring in writing, which provide! that the respondent 
agreed to give or take 30 days’ notice in writing as to the termina
tion of this contract. This contract is signed only by the respon- 
dent and not by the appellant, and its admission was objected to 
by counsel for appellant at the trial.

Owing to the view I take of this section, it is immaterial 
whether the document is admissible or not as evidence against 
the apitellant, as 1 do not think the council has power to change 
the effect of the aliove sec. 120 by anything contains! in this 
contract. I am of the opinion that the section in question gives 
the power to the council to dismiss its officers at any time without 
cause. The section expressly says they shall hold office “during 
the pleasure of the council” and this, to my mind, can only mean 
that they may be dismissed at any time. The words “and in 
accordance with the terms expressed in the resolution by which 
they are appointed;” apparently refers to remuneration, the office, 
and the duties of the office to which they are appointed, and do 
not refer to the duration of the appointment. The intention 
being that the council may always liave the right of dismissing 
its officers at any time without cause, and without being liable 
to an action for so doing. And as the legislature has given this 
power to the council as agent of the village municipality, I do 
not think the council has any power to change1 the effect of this 
section.
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This question has come up several times in Ontario under 
similar sections, and the Courts there held that the officers of a 
municipality could he dismissed at any time without notice and 
without cause.

In Willson v. York, 46 U.C.Q.B. 281), which was an appeal 
heard by Hagarty, C.J., Armour and Cameron, JJ., at p. 21)8 
Armour J., stated as follows:

The plaintiff was, I think, rightly nonsuited upon the first and second 
founts of the declaration.

The Municipal Act expressly provides that “all officers appointed by the 
council shall hold office until removed by the council.”

The effect of this is, that all such officers hold their offices during the plea
sure of the council, and may be removed by the council at any time without 
any notice of such intended removal, and without any cause being shewn for 
such removal, and without the council thereby incurring any liability to such 
officers for such removal.

There is no hardship in this, for such officers accept their offices Upon these 
terms; and were it otherwise, councils might be greatly embarrassed in tin 
transaction of their public duties by the forwardness of an officer whom they 
would have no means of immediately removing without subjecting themselves 
to the liability of an action.

It is to be noted that the wording of the section of the Ontario 
Act, under which the foregoing case was decided, is: “All officers 
appointed by the council shall hold office until removed by tin 
council,” and which words Armour, J., apparently did not consider 
as strong in favour of the corporation as the words “during the 
pleasure of the council” appearing in sec. 126 under discussion.

In Vernon v. Corporation of Smith's Falls, 21 O.R. 331, which 
was also an appeal cast*, and under a section similarly worded to 
our sec. 126, Meredith, J., in his judgment, is report™ 1 as follows :

The action is for damages for wrongful dismissal from employment.
The plaintiff was ap|x>inte<l by the defendants' council chief constable for 

the municipality, under sec. 445 of the Municipal Act, which section provides 
that such a council shall make such an appointment, and that the person so 
appointed “shall hold office during the pleasure of the council......................... "

It would, therefore, seem clear that the defendants had the jiower to ter
minate the plaintiff’s tenure of the office at any time; and that the council 
had no |>ower in making the ap|>ointment to curtail such power. The coun
cil are not the corporation; they cannot exceed the powers conferred upon them 
in such a case so as to bind the corjioration. Their power was to appoint 
during pleasure only, and to settle the remuneration and provide for the pay
ment of it. Sec. 278.

In view of the powers and duties of the council the by-law, in my opinion, 
should be read as making the appointment for one year, provided there should 
he no exercise of the council’s pleasure otherwise in the meantime; and fixing 
the remuneration at the rate of $500 per annum.
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The effect of sec. 279 of the Act, seems to lx* very well stated by Armour, 
J.. in Willson v. York, 40 U.C.Q.B. 289, at 299, in these words:
The Judge then quotes the portion of Judge Armour's judgment 
above recited, and adds:

The words of thesectionin question are plainer if not stronger in the defen
dant’s favour, than those of that section (279); and the latter of the quoted 
paragraphs is peculiarly applicable to such an appointment as that in question 
in this section.

I am cpiite unable to perceive the force of the contention that the council 
exercised their pleasure under the section in question when making the ap
pointment for one year. If that were so, what need of any provision that 
the office should be held «luring pleasure? Neither the council nor the cor- 
I>oration in that case wouhl be in any better position than anyone entering 
into any contract, or making any appointment ; the words in question would 
be futile; and the council wouhl also be ex«*rcising not only their own pleasure 
but that of a future council, the discretion of the then nxunbers for that of the 
future members of the same ami of another council, and destroying the very 
object of the provision. And if an ap|x>intmcnt could so be made for one year 
why not, as was asked during the argument for five or for ten or for any other 
number of years.

This contention was iierhaps too palpably erroneous to call for any obser
vations u|x>n it, but it may be better to shew that it has not been overlooked.

As to the defendants’ unfettered right, through their council, to exercise 
their pleasure without assigning any cause, I refer, in ad«lition to the cases 
mentioned «luring the argument, to Hayman v. Governors of Rugby School 
L.R. 18, Eq. 28; the cases collecteil in Shortt on Mandamus, at pp. 404. 395- 
6; see also McIntyre v. Hockin, 16 A.R. (Ont.) 498, ami Marshall v. McRae 
17A.R. (Ont.) 139. reversed in Supreme Court of Canada, 11 C.L.T. (Ont.) 257.

The exercise of the council's pleasure was not expresseil to lx» for any 
cause; but. .«» the resolution puts it, “his services are not wanted." And 
no reasons nr»- riven in the notice, to the plaintiff, of his dismissal.

In Hellew v. City of St. Catharines, 25 O.R. 583, the plaintiff 
was appointed street superintendent on March 13, 1893, by reso
lution of the defendant council.

On March 27, a resolution of the council was passed rescinding 
the former resolution. The plaintiff brought an action for wrong
ful dismissal. On appeal, at p. 586, Galt, C.J., states:

The Jmlge at the trial, held that under the provisions of the Consolidated 
Muni«‘ipal Act. 55 Viet. ch. 42, sec. 279, the cor|>orution hail the right at any 
time to «lismiss any officer ap|x)inted by a council. The worils of the section 
ar« : “All officers appoints! by a council shall hold office until removed by 
the council." I quite concur in the opinion expresseil by my brother Rose. 
This judgment was concurred in by MacMahon, J., the other 
Judge hearing the appeal.

Davis v. City of Montreal, 27 Can. S.C.R. 539, is also in favour 
of appellant in the case at bar.

In this case plaintiff-appellant was, on August 1, 1892, ap-
33—27 d.l.b.
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pointed by the city council as superintendent of the water-works. 
At that time nothing was mentioned of his salary, but two months 
later, on October 3, a resolution was passed by the council fixing 
it at S3,500 per annum. On May 21, 1805, the council passed a 
«‘solution dismissing him. He then brought an action for damages 
for wrongful dismissal, among other claims.

Taschereau, J., who delivered the judgment of the Court at 
pp. 543 and 544, in part says as follows:

The answer of the res|»ondont to those allegations consiste in staring 
that the agreement entered into between the city and the appellant on August 
1, 1892, was vague and uncertain; no time was therein mentioned for its dura
tion, and even no salary of any kind was determined; that by 52 Viet., eh. 79. 
see. 79, “the council may appoint such officers as it may think necessary to 
carry into execution the powers vested in it by the said Act, and may prescribe 
and regulate by by-law the duties of such officers respectively, and at its /»/<«- 
sure remove any such officer and appoint another in his place;" that this 
privilege of nominating and dismissing officers is absolute. . . . As to the 
claim for salary the apiieal must also fail. When the legislature empowered the 
corporation to remove its officers at its pleasure, it must have intended to vest 
it with the power claimed by it in this case. . . The statute would otherwise 
have no meaning. It must be interpreted as giving powers which otherwise 
would not lie in the cor|ioration.

In accordance with the foregoing authorities, I am of the 
opinion that the council of the village had the right to dismiss the 
respondent without notice and without cause. The appeal, there
fore, should lie allowed with costs.

And the respondent will be entitled to his costs of the action 
only up to the time of the payment into Court of the $90.25 and 
that on the small debt scale.

The appellant will be entitled to its costs of the action sub
sequent to the filing of its defence on the higher scale of the Distric t 
Court, and the additional costs up to the time of filing of the said 
defence, occasioned by bringing this action in the higher scale in 
the District Court, and the costs of the appellant will be set off 
against the judgment of the respondent for the $90.25.

Appeal allowed.

ONTARIO ASPHALT BLOCK CO. v. MONTREUIL.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Darics, Idingi" .

Duff, Anglin and Brodeur, ,1.1. February 21, 1910.
1. Damages (§ III A3—92)—Specific performance—Lessee's option .

PURCHASE LAND—INABILITY TO MAKE TITLE.
Where under a lease the lessee is given an option to purchase the kind 

in fee at the end of the term, and the lessor in good faith and without Emit 
is unable to give title to the fee by reason of having only a life estate in
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the property, the lessee, in an aetion for epecifir performance of the option, 
is entitled only to an abatement in the purchase price based upon the 
value of the interest in the lands which could lx- conveyed, but not for 
money expended on improvements or any other kind of damages result
ing from the breach.

(Ram v. Fothergill. L.R. 7 H.L. 158, applied; Day v. Singleton. [1891*1 
2 Oh. 320, distinguished; Ontario Asphalt blink Co. v Montreuil. 15 
D.L.R. 703, 19 D.L.R. 518 (29 O.L.R 534, 32 O.L.R. 243), varying 12 
I).L.R. 223, 29 O.L.R. 534. affirmed !

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (15 D.L.R. 703, 19 D.L.R. 518, 29 
O.L.R. 534, 32 O.L.R. 243), varying the judgment at the trial 12 
D.L.R. 223, 29 O.L.R. 534, in favour of the plaintiffs.

On February 2, 1903, the respondent leased to the appellants 
a certain parcel of land in the Township of Sandwich East, and 
extending from the front River Road to the water's edge and from 
there to the channel bank of the Detroit River, for a term of ten 
years at a rental of $1 ,(KX) a year. The least* contained a provision 
giving the appellants the right to purchase the premises at the 
end of the term of 10 years for $22,000, provided the company 
gave (i months’ previous notice in writing of its intention to do so.

The appellant company was incorporated for the purpose of 
manufacturing asphalt blocks, and upon entering the premises 
under the lease they erected a large expensive manufacturing 
plant and built expensive docks, partly on the land and partly on 
the water lot, the whole of the expenditure amounting to about 
$200,000, and from year to year the company spent some $8,000 
to $12,(MX) a year for betterments and improvements, including 
the necessary repairs.

The company gave the required 6 months’ notice in pursuance 
of the terms of the lease, and on February 2, 1913, at the end of 
the said term granttd by the lease, tendered to the respondent 
the sum of $22,(XX) demanding a conveyance of the lands and 
premises. Rut the respondent refused to accept said sum and 
refustd to make the conveyance as provided under the terms of 
the lease.

The company commenced an action on February 10, 1913, 
claiming specific performance of the covenant contained in the 
lease, and damages.

The action came on for trial before Lennox, J., without a jury 
on May 27, 1913, and it appeared at the trial from the evidence of 
the respondent, Montreuil, that he had made tint lease in question
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under the assumption that he was the owner in fee simple of t :. 
property set out in the lease, hut that he discovered in 1908 th t 
he only had a life estate in the property.

The respondent was advised by counsel at that time that im
properly went to his children after his death, hut no evidence v i- 
offered of any effort being made by the respondent to get in t 
title to the property, nor was any evidence offered of any refund 
by the respondent’s children to join in a conveyance of the proper* \ 
to the appellant company under the terms of the lease. But tin*r. 
is evidence that they did join with him in the conveyance of other 
portions of the property.

Evidence was given that the property had increased enormou- 
in value since the making of the lease.

The trial Judge reserved judgment, and subsequently on Juin* 
19, 1913, delivered judgment decreeing specific performance 
the agreement for the interest of the defendant in all the demis, i 
lands and an abatement in the purchase money for the differed. ■ 
in value on February 2, 1913, of an estate in fee simple and .it 
estate for the life of the defendant in respect of so much of the land 
as the defendant was not able to convey in fee, and also in respect 
of the damages which the plaintiffs might suffer by reason of sin It 
breach of contract over and above the difference in value of an 
estate in fee simple and for the life of the defendant; and direct. I 
reference to the Master of the Court at Sandwich.

The respondent appealed to the Appellate Division of the 
Supreme Court of Ontario, which gave judgment on November -7 
1914, varying the judgment of the trial Judge by directing that 
the abatement in the purchase money should be based upon th. 
assumption that the value of the fee simple was, at the date *>f 
expiry of the term, the proportionate part of the purchase price 
agreed upon attributable to the land in which the lessor had only 
a life estate and by directing further that the plaintiff compam 
should have no damages for any loss sustained by reason of the 
money expended upon the property or by reason of any other matter 
except the abatement aforesaid. From this judgment the app* 1- 
ants now appeal.

D. L. McCarthy, K.C., and Rodd, for appellants.
Cowan, K.C., for respondent.
Idington, J.:—I think the judgment appealed from is right 

for the reasons assigned in support thereof by the Chief Justice
Idinglo:. J.
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for Ontario. The case seems a hard one, but that is no reason 
for our adopting bad law and disturbing the minds of those who 
prefer that well-settled law should lie upheld.

In truth we are asked to assess damages besides giving suclv 
relief in way of specific performance as can be given. Assuming for 
argument’s sake damages recoverable at all in such a case (which 
I do not admit) the basis therefor must be proved as in any other 
claim for damages. It is not enough to rouse mere suspicion.

The respondent was a witness and counsel for appellant re
frained from asking him a single question, much less anything 
tending to shew he had acted in bad faith or failed in any regard 
to do what his contract bound him to do. It can only be in such 
a case as shews a failure of duty on a defendant’s part that damages 
would be assessable even if all questions relative to specific per
formance were out of the case. The circumstances relied on do 
not supply such proof as required.

The apj>eal should be dismissed with costs.
Duff, J.:—I concur in the judgment of the Court dismissing 

the appeal.
Anglin, J.:—Admitting the applicability of the rule laid down 

in Bain v. Fothergill, L.R. 7 ILL. 175, to the original option in this 
case, the appellants have sought to bring it within the qualification 
upon that rule recognised in Day v. Singleton, (1899] 2 Ch. 320. 
But in the latter case the Court of Appeal, as the judgment of 
Lord Lindley shews (p. 328), took the view that tin; correspondence 
between Singleton’s solicitors and tin* lessor established that if 
Singleton (the vendor of the leasehold) did not actually procure 
the refusal of the lessors’ assent to the assignment to Day, he 
certainly made no effort to obtain it . . . an it was his duty to do . . . 
and it ought to he inferred as against Singleton that the lessors would have 
accepted Day if Singleton had asked them to do so.

The decision there proceeded upon the fact, held to have been 
sufficiently proven, that it was within the vendor’s power to carry 
out his contract and that he refused or neglected to take the means 
available. Here the plaintiffs rely upon the fact that the defend
ant maintained silence after his inability to make title had become 
known and they had asked him to obtain confirmation of the option 
from the remaindermen, the fact that the remaindermen had 
(under what circumstances, or for what consideration does not 
appear) confirmed the title of some other grantees of the defendant
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who were in like plight with the plaintiffs, and the further fact 
that, in answer to the plaintiff's suit for specific performance, 
other defences were set up in addition to that of inability to make 
title. I am quite unable to find in these bald facts—and the 
plaintiffs have nothing else—enough to warrant an inference that 
the defendant after discovery of the defect in his title made no 
effort to procure the concurrence of the remaindermen; still less 
do I find enough to warrant the inference that such an effort, it 
made, would have been successful.

The appeal, in my opinion, fails and should be dismissed with 
costs.

Brodeur, .1.:—I am of opinion that this appeal should 1» 
dismissed with costs.

Fitzpatrick, C.J., and Davies, J., dissented.
Appeal dismissed.

FERRARA v. NATIONAL SURETY CO.
Hntish Columbia Court of Appeal, Irving, Martin, Calliher and McPhilkp 

Jj.A. April 7, 1916.
1. Principal and surety (5 I B—14)— Buildinu contract—Alterations 

—Non-disclosure—Discharge ok surety.
Permitting the use of mortar, with an improficr pr<>|xirtion of cement 

mixed therein as called for by the specifications, amounts to a change --r 
alteration in the plans, non-disclosure of which to the surety, as required 
by the terms of the bond, is sufficient to release the latter from liability 
thereon. (Court equally divided.)

Appeal from the judgment of Murphy, J., discharging a 
surety from liability on a bond. Dismissed. (Court equally 
divided.)

Livingston, for appellant, plaintiff.
R. M. Macdonald, for respondent, defendant.
Martin, J.A.:—This ap|x*al should, I think, lx* dismissed for, 

substantially, the reasons given by the Judge below.
Irving, J.A., agreed.
Galliher, J.A.:—At page 10, A.B., and during the trial, 

reference is made to a decision of this Court in which it is stab 
that the Court has held that no subcontractor is entitled to a 
lien, even where a lump sum is given for the contract unless thex 
serve the material notice required under the statute, and that tIn- 
Court had modified its decision later. I presume the case first 
referred to is Rat Portage Lumber Co. v. Watson, 10 D.L.R. 833, 
17 B.C.R. 489.

In that case, what was decided by the Court, was that in c:i^
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of a sub-contractor who supplies material only, the notice is B- c* 
necessary. C. A.

A. H. MacNeill, K.C., argued for the appellants that the ap- Ferrara 
pellants having contracted to deliver certain material there was no r. 
delivery until all the material was in fact delivered. Surety Co.

The Court held that delivery meant actual physical delivery Ge,"JA 
on the ground, and that no lien could attach to material actually 
and physically delivered prior to 10 days before the giving of the 
notice.

What was held in the later cases—Irvin v. Victoria Home Con
struction Co., 12 D.L.R. 037, 18 B.C.R. 318; Fitzgerald v. William
son, 12 D.L.R. 691, 18 B.C.R. 322; and Coughlan v. Carver,
20 D.L.R. 533, 20 B.C.R. 497, is that a sub-contractor doing work 
and supplying the materials is not required to give the notice 
necessary in the case of a materialman simply.

I refer to the alxive to make it clear that there is no incon
sistency in the Court's judgments and to i>oint out the danger 
of relying on newspa|>er reports of cases.

In the case at Bar, then, sub-contractors who supplied material 
and worked it into the building were not required to give notices, 
and those who supplied material simply were.

The trial Judge bases his decision on the ground that, at the 
interview between Ferrara, Perkins the architect, and the repre
sentatives of the defendants when the work was taken over by 
the defendants, certain material facts were not brought to defen
dants’ attention which might have influenced them in deciding 
as to their liability on the IxjikI, and whether they would assume 
the work and complete it and that the failure to do this voided 
the contract.

Whether it did or not depends entirely ujxm whether acts 
committed prior to or facts not disclosed at that meeting had at 
that time rendered the bond voidable1.

If not, two courses were open to the obligors—they could either 
assume and carry out the contract (which they did), or refuse to 
do so when Ferrara could himself complete it and charge anything 
over and above the contract price up against defendants.

The trial Judge instanced the |>ermitting of the contractors 
by Ferrara to use mortar with an improi>er projx>rtion of cement 
mixed therein as a change or alteration in the plans sufficient to 
release the obligors.
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Clauses 2 (A.B. 217 & 218) and 5 (A.B. 219), are referred to
2. The obligee shall, at the times and in the manner specified in said con

tract, jK-rform all the covenants, matters and things required to be by tl.. 
obligee performed; and if the obligee default in the performance of any matter 
or thing in this instrument, or in said contract agreed or required to be per 
formed by the obligee, the company shall thereupon be relieved from all liabil- 
ity hereunder.

5. If any changes or alterations by the principal and obligee be made n 
the plans or specifications for the work mentioned in said contract, the oblige 
shall immediately so notify the company of such changes or alterations, giving 
a description thereof and stating the amount of money involved by such chan 
ges or alterations. Provided, however, that when the cost of said changes < : 
alterations shall in the aggregate amount to a sum equal to ten per cent, of the 
penal sum of this bond, no further changes or alterations shall he agreed upon 
by the principal and obligee until the consent of the company shall fir.-t l>. 
obtained thereto.
Thu question is—have the dealings between the obligee and tl - 
principal lieen such as to release the obligor? I must say I do 
not consider the acquiescence of Ferrara in permitting a less 
quantity of cement to be used in the mortar a change or altera
tion within the meaning of cl. 5, and unless the results which 
followed can be said to be the cause of the contractor falling down 
in his contract, then that was not such an act as would void the 
bond.

There is no evidence that such was the case. The contractor- 
remedied the defect before the work was taken oxer and we should 
not assume in the absence of evidence that their doing so brought 
about the disability which caused the architect to dismiss them 
from the work.

Other acts were urged upon us, such as that Ferrara gave bl
own personal note to certain sub-contractors, in effect guaranteeing 
that their claims for material and for work and material supplied 
would be paid, in other words, if the contractor fell down thex 
could as to these amounts look to Ferrara personally.

This seems to me a system of financing which so far from 
impeding construction was calculated to assist it, and lie to tin- 
advantage of the contractor who was guaranteed by the defendant- 
and in their interest as well.

In any event any such sums paid by Ferrara, if they were paid 
for claims where notices should have been, and were not given, 
cannot lie charged against defendants.

There should be a reference to the Registrar to take tin 
accounts.
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McPhillips, J.A.:—This appeal is from the judgment of 
Murphy, J., who held that the respondent, the Surety Company, 
was discharged from liability because of the fact that disclosure 
was not made to the respondent that the cement mortar called 
for by the specifications was not being used—apart from this 
one ground of defence which was given effect to by the trial Judge, 
judgment would have gone for the appellant. The bond sued 
upon was one for the due performance of a building contract. 
The contractors having made default under the contract, the 
respondent stepped in to complete the same—the following 
letter explains what was done :—
F. H. Perkine, Eeq., Vancouver, B.C., Feb. 8-13.

Architect, Vancouver.
He Ferrara Hu tiding.

Acting for the National Surety Co., I am instructed to state that this com
pany recognizes its liability to Mr. Ferrara, and as far as the information govs 
that has come to the company up to date, nothing has been done by Mr. 
Ferrara to disentitle him to the relief that the company may have to afford 
under the bond. My instructions are to request you to consult me personally 
in regard to any payments that you may make outside of labour. You are 
authorized fo advance all labour accounts and requested on behalf of the 
National Surety Co. to take charge of the building and complete same, giving 
statements from time to time to R. V. Winch & Co. or myself of what expendi- 
tures you are called upon to make.

You will notice a judgment recently delivered by our Court of Appeal in 
this province, a copy of which has appeared in the pajiers and been commented 
on recently, in which it has been held that no sub-contractors are entitled to 
liens, even where a lump sum is given for their contract, unless they serve the 
material notices. I would, therefore, caution you to make no payment to 
sub-contractors, except for wages, that you can possibly avoid. If any con
tractor refuses to go on with his work and is asking or exacting *norc than you 
think that he is reasonably entitled to by way of advance, I request you to 
make other arrangements to have his work carried on and let him go off the 
job and resort to his right to file his lien. I do not hesitate, in view of the 
judgment of the Court of Ap|ieal recently, to request you to take this stand 
firmly with all the sub-contractors who, in your opinion, are attempting to 
take the slightest advantage of the situation or asking more than they are. 
in your opinion, entitled to a certificate for. On the other hand, contractors 
who are worthy and acting within their reasonable rights, we will do all in our 
|K>wer to protect and not seek to take advantage of any strict interpretation of 
this notice re materials under the provisions of the Mechanics’ Lien Act. My 
instructions, however, are peremptory to protect the National Surety Co. 
in every way and I have no right or authority from them to waive any just or 
reasonable requirement.

Mr. Ferrdra will continue to make payments under your certificates, sub
ject to our inspection thereof, from time to time, up to the full amount of his 
contract, and before you reach the end of his contract money please advise me 
in ample time. (Sgd.) J. Kdward Bird.
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Later, a disagreement took place between the respondent and 
the appellant relative to the Pacific Plumbing and Heating Co., 
culminating in a denial upon the part of the respondent of all 
liability in connection with the contract. In the result of things 
the appellant was compelled to complete the building at his own 
cost—claiming in the statement of claim $19,023.85—this amount 
being the claimed increase of cost to the appellant over and abow 
the contract price of $80,000, but I understood during the argu
ment that a sum considerably less was really claimed, viz.: $10,- 
400. The letter denying liability reads as follows:—
A. Ferrara, Esq.. Vancouver, B.C., April 22, 1913.

193 Hastings Street East,
Vancouver. B.C.

After giving a full explanation to the National Surety Co., of their situa
tion with relation to your building contract, they wire us this morning authoru 
ing us to deny all liability in connection with the contract, and to withdraw 
our su|>erintendent from the building. This will be done forthwith. \\Y 
will, therefore, accept service of any process you may desire to issue, on tin* 
completion of your building, against the National Surety Co. You will 
understand this action is taken by reason of the |>osition taken by you and your 
architect recently with relation to the plumbing and heating contract, and 
in view of your thereby refusing to abide by the terms of the contract with 
the insurance company. MacNeill, Bird, Macdonald & Darling.

Per J. Edward Bird.
It would not appear that, in the specifications, any proportion* 
were given for the cement work. The following is an excerpt there
from: “The brick work to include all of the exterior walls, etc., 
and all to be laid up in cement mortar.” It would seem that sonic 
question arose about the cement n. t;.r used and the architect 
Perkins (the architect the respondent continued in charge of tin- 
work by the letter of Feb. 8, 1913, above set forth), called 
the contractor’s attention to this and the appellant spoke to 
the architect, and the agents for the respondent appeared dis
inclined to hear any reports from the architect. The evidence 
upon this point in the cross-examination of Perkins is as follows: —

Q. Now, as a matter of fact, this cement and mortar was specified in the 
specifications? A. Yes. Q. They were required to use a certain projmr- 
tion of mortar? A. Yes. Q. And they were not using a sufficient pro|x>r- 
tion of mortar, and you called their attention to that, but Mr. Ferrara had you 
waive that? A. He didn’t say to waive it, but he didn’t want me to lie hard 
on them. Q. He didn't ask you to have any of the wall taken down at all. 
and reconstructed, or anything of that kind? A. No. Q. And you passed 
it at his request? A. I passed it to keep peace in the family. Q. You jut 
mitted them to continue just the same as they had been doing? A. Ye< 
Q. With Mr. Ferrara’s full knowledge and consent? A. He knew it. Q. And 
you want this $1,000 now occasioned by that slackness on Mr. Ferrara -
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part? A. No, I say that was occasioned by their not using the proper por
tion of cement in the mortar, by keeping the cement out of the mortar. Q. 
Which was permitted and acquiesced in? A. Which was acquiesced in. He 
thought he could get the building up without any trouble, Mr. Ferrara did. 
Q That was never submitted to R. V. Winch & Co., the agents in British 
Columbia of the National Surety Co., or to the National Surety Co. itself? A. 
No. (j. Why? A. I don't know; I brought it to their attention that the 
building was out of plumb, 1 went there a groat many times and told them 
repeatedly about things, and they told me, they said, “Mr. Perkins, we don’t 
want to hear about all your troubles." I went to them repeatedly, but that 
is what they told me. Q. That was while the contractors were on the job? 
A. And afterwards.

It would further appear that the inspector appointed by the 
respondent on March 25, 1913, was made aware of the cement 
mortar that had been used, and it was not until April 22, 1913, 
that the respondent wrote denying liability and then not on ac
count of the cement mortar used, but for an entirely different 
reason. The cement mortar defence was one raised for the first 
time after the action was brought. The ground taken for the 
repudiation of the contract was not a justifiable ground—as fourni 
by the trial Judge. We find him saying: “I find that they (the 
respondent Surety Co.), were not justified in repudiating the 
contract when they did on the grounds they then acted upon.” 
If it was the cement mortar which caused the walls to go out of 
plumb, this was remedied by the contractors, and the walls put 
in proper place and in good condition, and Williams, called by 
the defence, an engineer, said, speaking of the building, “it is 
of good construction—the building—good walls—very heavy 
walls.” At the time the building was taken over from the con
tractors—the building was nearly finished—plastering was then 
going on. The jacking up or straightening up of the walls had l>een 
done early in the construction of the building. With the greatest 
resect to the trial Judge, I cannot agree that there was any change 
or alteration in the specifications with regard to the cement 
mortar. It was a matter for the architect, and to be determined 
by him, anti there is really no evidence of any change or altera
tion having Ijeen made. Further, any alteration could only l>e 
by written order of the architect (see cl. 3 of contract). In so 
far as there was any question raised as to the cement mortar used 
and its alleged effect—causing the walls to go out of plumb— 
notice went to the respondent, and, in any case the conduct of 
R. V. Winch & Co., the agents of the respondent, constituted 
waiver of the requirement of notice.
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Upon the whole case—in my opinion—it must be held that 
no change or alteration in the specifications was made. But 
should I be wrong in this—then there was sufficient notice to 
the agents of the respondent and to the inspector as well—or 
waiver thereof. Further, the action of the respondent in acknow
ledging liability as it did, and undertaking to see to the due com
pletion of the building and the performance of the contract 
in view of all the surrounding facts and the knowledge it had or 
ought to have had under the circumstances—does not now admit 
of it being heard in denial of liability.

1 would allow the appeal, and there should be an assessment of 
the amount due by the respondent to the appellant.

Appeal dismissed; Court divided.

COWIE v. SAWYER-MASSEY CO.
Saskatchewan Suprevr Court, Lamont, Elwood and McKay, JJ. March

ISM
1. Principal and agent (§111—36)—Commissions—Repossession ok

A provision in un agency agreement that no commission is to be earnt-d 
or paid on “goods taken back." includes goods “repossessed” from tin 
purchaser, under the terms of the contract of sale, owing to a default in 
payment of the balance of the purchase price, and if any commission 
nas been previously paid, it is the duty of the agent, upon repossessim 
of the goods, to refund it.

[Taylor v. Laird. 1 11. & X. 266; Hutton v. Thom/mon, 38 L.J.C.P. 225, 
distinguished. 1
Appeal from the judgment of the District Court Judge for the 

judicial district of Saskatoon dismissing with costs the appellants’ 
action for commission on the sale of machinery. Affirmed.

T. P. Morton, for appellants.
H. Y. MacDonald, K.C., for respondent.
McKay, J.:—The facts are briefly as follows: The respondent 

by agreement in writing appointed the appellants its agents at 
Watrous, Saskatchewan, to sell its machinery on commission, and. 
while such agents, the appellants, on or about October 20, 1910, 
sold a thresher and engine to J. Crittenden & Son for $4,970, on 
which a cash payment of $70 was made, and, for the balance the 
respondent received four promissory notes for the following 
amounts: $500 payable on October 1, 1911, $1134 payable on 
November 1, 1911, $1,633 payable on November 1, 1912, $1,633 
payable on November 1, 1913. Collateral to the usual written 
agreement whereby the respondent could repossess the thresher 
and engine in case of default in payment, etc.
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The respondents issued four commission certificates to the 
appellants in connection with the sale for the following amounts:
873.26, 8166.18, 8239.28 and 8239.28. The purchasers, Critten
den <k Son, paid the first two notes for 8500 and 81,134 respec
tively and 8130.79 for interest thereon, and paid no more; where- Massey Co. 

upon the respondent repossessed the machinery in question, sub- McKay, J 
sequently sold part of it, realising 8720, leaving a balance due to 
respondent of 83,500.

The appellants sued the respondent for payment of the com
mission represented by the two commission certificates issued to 
them for $73.26 and $166.18 in respect of the two promissory 
notes above referred to paid by Crittenden & Son, and also $20.11, 
being 15% of interest paid on said two notes, contending that as 
said notes were paid to respondent they are entitled to payment 
of said commission.

Respondent claims that the agreement with the appellants 
provides that no commission is earned or payable in the event of 
the machinery being taken back, and, as the machinery in question 
was taken back owing to default in payment and more than 
83,500 is still owing thereon, the appellants are not entitled to 
payment of any commission.

The portions of the agreement entered into between appellants 
and respondent, under which the appellants claim the commission, 
material to this case are as follows:—
Commissions on time sales shall be evidenced as to each note taken, by a non- 
negotiable commission certificate payable, together with 15 |»er cent, of the 
amount of interest collected, when the note upon which the same has been 
issued shall have been paid in full, in cash, and the money received by the 
company, less the proportion of discount and expenses (if any) allowed or 
incurred by the company on said note. Provided, that in all cases where the 
payment due in any one season or year, shall be sub-divided into two or more 
notes, the commission certificate issuable under this contract shall be issued 
upon the last note of such sub-division and shall not l>ecome due anil payable 
until such note and all other notes in such sub-division making the total of 
said season or year's payment, shall each and all have been paid in cash, and 
the money received by the company. The agent expressly agrees that any or 
all of the following transactions shall not be deemed a payment in cash, i.e.: 
when machinery, property either real or |>erennnl or both, is transferred, 
delivered, conveyed or sold to the company, and the consideration therefor 
is credited on any note or notes; when the proceeds of mortgage foreclosure or 
execution sales, either real or personal or both accruing from the purchase by 
the company or its agent in its behalf, of the property so sold, are credited 
on any note or notes, when notes are extended or renewed; when judgment is 
received on notes, liens or mortgages, or on any obligations given therefor or
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to collaterally secure the same; when machinery or property is resold <>n
credit......................... Said commissions on machines and repairs to be in
full of all charges for selling, unloading, handling, setting up, exhibiting, 
storing, telegraphing, advertising, examining records, recording mortgages 
procuring abstract of title, taxes, remittance of moneys to \Vinni|x>g, and for 
all other business connected with the sale of the same, but only on machint 
delivered and settled for, it being agreed that no commission is earned or to be 
paid on orders not filled or goods returned, taken back, foreclosed, abandoned 
or condemned; and should any commission have been paid on sale or sales 
as above descrilied, the agent will refund said commission to the company, 
and turn over any pro|»erty or the proceeds thereof that may have been 
taken out in trade on such sales.

If the foregoing clause stopped at the words “hut only on 
machines delivered and settled for” I think there would be some
thing in the appellants' contention that they an* entitled to the 
commission, as, in my opinion, this clause down to the words 
lastly quoted means that the commissions payable are restricted 
to machine's delivered and settled for, and as the machinery in 
question was delivered and settled for by a cash payment and the 
taking of notes, the agreement, to that extent, was satisfied. Hut, 
unfortunately for the appellants, the clause goes on to put a 
further restriction on the commissions payable on these machines 
delivered and settled for, namely : that even in those cases it is 
agreed that no commission is earned or to be paid when the goods 
are taken back, and, if any commission has been previously paid, 
the agent is to refund such commission to the company, the re- 
spondent.

The clear intention, to my mind, of this clause is that no com
mission is payable where the goods are taken back or repossessed 
after delivery and settlement by taking of notes, and if commission 
has been paid la-fore the goods are taken back or repossessed, 
then such commission is to be refunded.

Now the machinery in the case at bar was taken back or 
repossess-d (I construe the words “taken back” in the clause as 
equivalent to “repossessed”) and it is not yet paid for as there is 
still £3,500 due thereon. In my opinion, therefore, the appellants 
are not entitled to succeed.

It is also to be noted that each of the certificates of commission 
—after reciting that there will be due to the agents the amount 
stated in the certificate after payment in full is received in cash 
by the respondent of the amount of the note for which it is issui-d 
and other charges named—expressly recites “Subject also to the
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terms of the agent's contract under which the sale was made,” 
thus clearly indicating that the certificates are payable subject to 
the restrictions of the above clause in the agent's agreement, 
which says commissions are not payable if the goods an* taken 
back.

Counsel for appellants cited the following cases in support of 
his contention that the agents wen* entitled to payment as each 
note was paid: Taylor v. Laird, 1 H. & N. 266, Hutton v. Thomp
son, 38 L.J. C.P. 225. These were wages cases where, in the 
Taylorcase.it was agnted the pay was to be ‘‘a fixed pay of £.50 
per month,” and it was held that the wages then* wen* earned at 
the end of each month as “per month” was held to mean “each 
month,” and this was followed in the Button case. Them was no 
expressed restriction in these cases to the effect that wages would 
not lie payable if the voyages were not complet'd, and I think 
these cases, if for no other reason, are distinguishable from the 
case at bar on that account, as then* is the expn*ssed restriction 
in the care at bar that no commission is to In* payable if the goods 
an* taken back.

In my opinion the District Court Judge was correct in dis
missing the appellants' action with costs, and as he has fully 
dealt with the care in his reasons for judgment, it is nmlless for 
me to add anything further, except to say that while I f<*el it is 
a hardship on the appellants not to get any remuneration for what 
they did, yet I fail to set? how I can come to any other conclusion 
than alfove, under the wording of the agreement in question. The 
ap]M*al will, therefore, be dismissed with costs.

Klwood, J., concurml.
Lamont, J.:—The question in this case is whether the words 

“taken back” in the clause: “It being agreed that no commission 
is earned or to be paid on orders not fulfilled or goods returned, 
taken Itack, foreclosed or condemns!” includes goods repossessed 
by the defendants from the purchaser under a clause of tint con
tract of sale entitling them to retake possession on default of the 
purchaser in the performance of his obligations.

That the words in their ordinary meaning are wide enough to 
cover a care of repossession I think will not be denied ; but, it 
may be, that in the maeh nery business the term: “goods taken 
back” is understood to mean goods received back voluntarily, 
the company consenting that they be returned and that the pur-
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ehaser shall not be held to his contract ; while the term “good 
reassessed " means goods taken without the consent of the pur
chaser under a right given by the contract. No evidence was 
given upon this point, and, until evidence is given that the term 
are so understood by those engaged in that particular busines- 
I do not think we would be justified in holding that the wur.l- 
“ taken back” do not prima facie include repossession. The appeal 
should, therefore, be dismissed. Appeal dismissed.

TAI SING v. CHIM CAM.
British Columbia Court of Appeal, Macdonald, C.J.A., and Irving, Martn 

(lalliher and McPkülipt, JJ.A. April 3, 1910.
1 Principal and auent (§ II A—7)—General power op attorney 

Power to borrow.
A general power of attorney to “draw, accept, make, sign, endorse 

negotiate, pledge, retire, pay or satisfy any bills of exchange, promissory 
notes, cheques, drafts, orders for payment or delivery of money, securi
ties, goods, warehouse receipts, etc., confers no general power to borrow 
money.

[Jacobs v. Morris, [1902] 1 Ch. 816, followed.)
2. Partnership (§ II—7)—Partner’s power to borrow—Scope op firm -

BüaiWMS
The power to borrow money in the capacity of partner cannot be validh 

exercised where the transaction appears to be foreign to the firm's b usines-

Appeal from the* judgment of Morrison, J. Affirmed.
Joseph Martin, K.C., for appellant (plaintiff).
S. S. Taylor, K.C., for respondent.
The judgment of the Court was delivered by 
Martin, J.A.:—This is a somewhat complicated matter, and 

the first question arises on the power of attorney to Chim Cam, 
viz: is it wide enough to include the transactions of the partner
ship with the general public within the limits specified as well as 
those with the Royal Bank of Canada. After careful considera
tion of its terms I feel bound, with every respect, to differ from the 
Judge below in his construction of it that it should be restricted 
to business with said bank; I can only read the earlier portion of 
it as general in its application : the fact that the plaintiffs were 
unaware of its existence does not affect the authority it confers.

But this does not end the matter, because a further question 
respecting the authority of Chin Mon arises on the face of the 
power of attorney as to whether or not the transaction is within 
its scope. I am of the opinion it is not. It authorises Chin Mon 
to “draw, accept, make, sign, endorse, negotiate, pledge, retire, 
pay or satisfy any bills of exchange, promissory notes, cheques.
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drafts, orders for payment or delivery of money, securities, goods, 
warehouse receipts, etc.,” hut there is no suggestion of any author
ity to borrow money, which this transaction was, as the plaintiff 
Leung Wong (Tai Sing) admits, the note sued on not having been 
given for three months after it is dated (A.B., 17) or after the 
money was borrowed. The ease comes within the principles 
set out in Jacobs v. Morris, [1902] 1 Ch. 810. Moreover, regarded 
either as a transaction by .mi agent under said power or as a partner 
it cannot stand because after a perusal of all the evidence, and in 
particular that of the plaintiff, it is quite apparent that this was a 
private speculation or venture of Chin Mon’s, wholly apart from 
his relationship with any principal or partner and entirely foreign 
to the firm's business. Chin Mon through the solicitation of the 
plaintiff personally entered as a member (i.e. partner) into two 
(A.B. 28) Chinese mutual associations of twelve members, in
cluding the plaintiff, each contributing 1100 to each association, 
and getting benefits in turns each month in some undisclosed way. 
The money was borrowed from tint plaintiff for this purpose only, 
and it would be just as plausible to endeavour to fix the defendant 
with liability for Chin Mon’s actions in running a fan tan game or 
keeping an opium joint. The whole suspicious and significant 
circumstances, including tint subsequent giving of the note, its 
ante-dating, the claim that it was for goods, the concealment of 
the actual loan, and Chin Mon's abscondmcnt, show conclusively 
that it was a scheme to defraud the defendant, and though fraud 
is not set up as a defence, yet the truth of the transaction is im
portant as negativing the allegation of Chin Mon's authority from 
any point of view. The appeal should be dismissed.

Appeal dismissed.

B. C.

C. A

Chim Cam.

Martin, J A

SMITH v. BOYD.
Alberta Supreme Court, Scott, Stuart anil Beck, JJ. March 24, 1916.

1 Parties (|1I B— 55)—Action for specific performance -Nox-joinder
OF PLAINTIFFS — DISMISSAL.

Where in an action for specific performance in agreement for the ex
change of property, the statement of claim discloses a cause of action 
along with another party, the non-joinder of the latter as a co-plaintiff 
is no ground for a dismissal of the action Imt tin* defect may lie remedied 
by leave to add ami amend under penalty of dismissal.

2. Parties (§ II B—55)—Misjoinder or nox-joinder—Mode of raising
OBJECTION.

The proper method by which a party to an action may raise the ques
tion of non-joinder or mis-joinder (r. *2S, Alta i, is hv an application, 
sulwtantively or on motion for directions, in Chambers, or summarily at
34-27 d.l.r.

ALTA.

ic.
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the trial, to strike out or coni|>el the opposite party to add. which is t > 
be done at the earliest opportunity muter the penalty of costs; rai-itijj 
the question in a defence as a |s»inl of law is not the pro|»er method. ex<-. • 
in the ease when it aptiears on the facts alleaetl that the plaintiff or pi nr 
tiffs have no cause of action against the ohjeeting defendant, which ; 
reality is no objection on the ground of misjoinder, but merely that th 
facts alleged do not constitute a cause of action.

Appeal by plaintiff front the judgment of Ives, J., dismissing 
an action on the ground of non-joinder of parties. Reversed.

F. S. Albright, for appellant.
H. P. 0. Savary, for respondent.
The judgment of the Court was delivered by 
Beck, J.:—This is an appeal by the plaintiff from the judgment 

of Ives, J., at the trial, dismissing the action without hearing 
evidence on the ground of non-joinder of a co-contractor as plain
tiff, notice having Iteen given on behalf of some of the defendant- 
that a motion for that purpose would be made before the presiding 
Judge.

The action is one for specific performance of an agreement in 
writing for an exchange of land on the one side and land and per
sonal property on the other.

The agreement is dated January 19, 1915, and is between 
Joseph W. Smith and Melville D. Smith thereinafter called the 
Smiths of the one part and three persons named Boyd thereinafter 
called the Boyds and thereby the Smiths agreed to transfer to the 
Boyds certain lands and the Boyds agreed to transfer to tin 
Smiths certain lands and certain personal property.

The action was brought by Melville D. Smith alone, his eu- 
contractor Joseph W. Smith not being a party to the action ami 
no reason being alleged why he was not made a party; there i- 
however an allegation that the plaintiff tendered transfers from 
himself and J. W. Smith of the lands they had agreed to transfer 
to the Boyds.

In addition to claiming specific performance the plaintiff, 
alleging misrepresentation as to the quantity of land under cul
tivation, claims damages. One Manuel is also a defendant. the 
plaintiff, alleging that the Boyds had subsequently to their agree
ment with the plaintiff and Joseph W. Smith agreed to sell to 
him.

The defendant Manuel put in a defence alleging, in effect, that 
he had agreed to buy from the Boyds with the knowledge, consent 
and approval of J. W. Smith and in his assertion that the plaintiff
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and J. W. Smith had abandoned their rights under their agreement. ALTA. 
The Boyds put in a statement of defence which, besides some ad- g. c. 
missions and denials set up a memorandum of agreement, dated ^~H 
June 26, 1915, and executed by J. W. Smith for himself and the v. 
plaintiff, whereby it was agreed that the agreement of January 
19, 1915, should he rescinded. Becki 1

This defence was filed sometime in September, 1915. The 
case came up for trial on September 30. On the 27th, the defen
dants, the Boyds, had given notice of a motion to the presiding 
Judge to strike out the whole of the plaintiff’s statement of claim 
and to enter judgment for the defendants on the ground that the 
statement of claim disclosed no cause of action or in the alter
native to stay the action until J. W. Smith should be made a party 
here. On counsel for the Boyds making this motion, counsel for 
the plaintiff applied for leave to add J. W. Smith as a co-plaintiff 
producing his written consent to Ik* so added. After hearing l>oth 
parties the Judge said that he thought the interests of the parties 
would be best served by refusing the amendment and allowing 
the plaintiff to bring a new action making J. W. Smith a party, 
being of opinion that the amendment if allowed would involve 
great costs. A formal order was ultimately made dismissing 
the action with costs, reserving leave to bring a new action with 
J. W. Smith as co-plaintiff, and with a direction that no costs of 
examination for discovery should be taxed until the expiration of 
30 days and then only on failure of the plaintiff to bring another 
action pursuant to leave reserved.

I think the Judge was wrong in acceding to the motion to 
dismiss the action and in not acceding to the application to allow 
J. W. Smith to be added as a co-plaintiff.

Before the Judicature Act the question of the proper parties 
to an action at law or a suit in Chancery whether as plaintiff or 
defendant, was often a difficult one to answer, and a mistaken 
decision might lead to the action or suit being defeated on a plea 
of abatement or on the ground of variance at the trial or on an 
objection or demurrer for want of parties.

Our rule 28 (corresponding to English 0. 18, r. 11) says 
that no cause or matter shall be defeated by reason of the mis
joinder or non-joinder of parties and the Court may in every 
cause or matter deal with the matter in controversy so far as 
regards the rights and interests of the parties actually before it
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Boyd.

Beck, J.

or order that the names of any parties improperly joined lie strUek 
out and that the names of any persons who ought to lie joined or 
whose presence Indore the Court may In* necessary in order to 
enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the cause or r, be 
added.

The proper method by which a party to the action may raise 
the question of non-joinder or mis-joinder is: An ation
(substantively or on motion for directions) in Clumbers or sum
marily at the trial to strike out or compel the opposite party to 
add; and such an application ought to be made at the earliest 
opportunity under a penalty of the costs or some of the costs, 
which would have l>cen avoided if the objection had lieen taken 
promptly, falling upon the successful applicant. To raise the 
question in a defence as a point of law is not a proper method of 
raising the objection, except in the case where it api>enrs on the 
facts alleged, that the plaintiff, or if there are more than one of 
them, the plaintiffs, have no cause of action at all, or that the 
plaintiff or plaintiffs have no cause of action against the objecting 
defendants; and such a ease is not really an objection on the 
ground of mis-joinder, but an objection that the facts alleged do 
not constitute a cause of action.

In the present case the facts set up in the statement of claim 
showed a cause of action by the plaintiff along with J. W. Smith 
against the defendants. More than that, it showed that lie had 
a cause of action on his own behalf against the defendants had he 
joined .1. W. Smith as a defendant. It was therefore clearly a 
case not for dismissing the action In-cause there was no cause of 
action but a case of remedying a defect of non-joinder either by 
proceeding in spite of the non-joinder or by insisting upon the 
joinder under penalty of dismissal, not In-cause of there being no 
cause of action but In-cause of the non-compliance with the order to 
add. It may be that had the Judge pennitted J. W. Smith to 
be added as a plaintiff, counsel for the plaintiffs might have felt 
compelled to ask leave to reply specially to the defence, by 11n- 
Boyds sc ’ a rescission of the agreement sued upon.

I think it was admitted in the- argument that they would in 
that event have asked leave to set up fraud by way of reply. Had 
the case reached this point, what in the ordinary course of things 
would have occurred would be that the Judge- would have asked

4

4

D:D
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counsel for the plaintiff to formulate his reply, which In* might ALTA, 
reasonably be in a position to do at once; then if the defendant’s s. C.
counsel asked for an adjournment .the .bulge would have considered smith

whether an application for an adjournment was justified in view * 
of the examinations for discovery already had, of the presence in 
Court of J. W. Smith, and, as 1 presume, of all the defendants, J‘
and the present state of the pleadings, and I t‘ 
mere fact that .1. W. Smith had not been examined for discovery 
was not a sufficient ground for adjournment. Considering the 
matter, the trial Judge might perhaps quite properly have allowed 
the amendment and refused an adjournment, he could not prima 
facie have imposed any heavier burden of costs on the plaintiff 
than the costs of the day and the costs occasioned by, or made 
useless by, the amendment ; and these costs would undoubtedly 
have been less than the costs imposed by the order which the 
Judge in fact made. There was in the present ease we were told 
another serious reason for taking the course suggested rather than 
the one he did, namely, that there was an interim injunction 
standing in force which ceased to be effective by reason of the 
dismissal of the action.

I think the appeal ought to be allowed with costs ; that the 
order dismissing the action should be set aside; that the plaintiff 
should l>e given liberty to add J. W. Smith as a co-plaintiff upon 
filing the latter’s written consent or to add him as defendant in 
either case making the necessary and appropriate amendments 
to the allegations of the statement of claim that the plaintiff, or 
plaintiffs,as the case may be, be at liberty to file a reply to the 
defence or either of them; that the defendants should have the 
costs of the day of the former trial; that these latter costs be set 
off against the appeal ami the balance be included in the final 
taxation of the costs of the action; and that any further direction 
necessary to give effect to our decision be left to a Judge in Cham
bers. Appeal allowed.

REGINA BROKERAGE AND INVESTMENT CO. v. WADDELL.
ht iron Supreme Court, .V< u'land*. Lomotil, Hromi owl Elwood, .1.1 

March In. HUM
I I'ltlNVU'M. ami HVItKn (fill i:t I lMsrilAH.il IU.AI.l7.INti ICON 

SKVVMTIKM VkNIIOK'h I.II N AND CEKMONAI. JVIliiMKM.

Where ii rreditor has smirilivH in his hands for the debt guaranteed, 
he i> entitled to realize upon those securities without releasing the surety; 
a vendor's assignment of the agreement of sale together with the land,
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covenanting to guarantee the purchaser's defaults in payments, gives the 
assignee the right, immediately upon the purchaser's default, to a judg
ment against the guarantor for the whole amount claimed, and to the 
enforcement of a vendor's lien on the land for the unpaid purchase money 
the judgment being enforceable to the extent that the sale of the proper!\ 
does not wholly satisfy it ; and the assignor can not be heard to say. that 
being in the jxwition of surety, he is entitled to the securities and that 
by ordering a sale of the land he is therebv discharged from liability 

[/'( arl v. Ikacon, 24 Beav. 180, applied ; 1 aylor v. Bank of Sac South 
Wale», 11 App. Cas. 500, referred to.)

2. Vendor and purchaser i| II—80)—Inconsistent remedies—Specifk 
performance—Vendor’s lien—Personal judgment—Form of 
order—Surety.

The remedies of the vendor for a judgment for the purchase price 
capable of immediate execution and the equitable relief of specific per
formance and foreclosure of the vendors lien are inconsistent and cannot 
stand together; an order which provides for a personal judgment, on 
which execution can issue before the expiration of the period fixed for 
redemption, is objectionable, and likewise if it fails to provide for u 
reconveyance to the purchaser if he pays the purchase price; but these 
objections are untenable bv a suretv for the purchaser’s defaults.

|Ur v. Sheer. IV D.L.R. 36. 8 A.L.tt. 161; Standard Tru*t Co. v. Littù, 
24 D.L.R. 713, s S.L.R. 205; Coo}nr v. Morgan, [1V0V] 1 Ch. 261, referred 
to.)

Appeal from the judgment of McKay, J., varying the Master's 
order and declaring plaintiff entitled to a vendor’s lien and per
sonal judgment. Affirmed.

R. IF. Hiujg, for appellant.
C. M. Johnson, for respondent.
The judgment of the Court was delivered by 
Lamont, J.:—The facts in this case are as follows :—By an 

agreement in writing dated April 20,1911, the defendant Elizabeth 
H. Porter sold the east half of sec. 5-10-5 W. 2nd to the defendant 
Waddell for the sum of $6,400, payable $400 in cash and the balance 
by instalments. By an assignment dated June 19, 1911, the 
defendant Elizalwth H. Porter assigned to the plaintiff company 
the said agreement and transferred to them the said land, and in 
addition thereto convenated that, in case of default by the pur
chaser (Waddell) in the payment of any sum or sums of money 
which should become due or owing under the said agreement, she 
would forthwith on demand pay or cause to In- paid to the assignee 
any sum so in default. The defendant A. S. Porter joined in the 
said covenant. Waddell agreed to the said assignment, and, as 
collateral security, assigned to the plaintiff the benefit of a lease 
which he had granted on said premises. Default having been 
made in payment under the agreement of sale, the plaintiff com
menced this action, and asked for judgment for the purchase 
money, a vendor’s lien and the sale of the lands under the lien ;
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in case of a deficiency after such sale, judgment for such defi
ciency.

In their statement of claim, the plaintiff company alleged that 
they have not been in possession of the lands, nor in receipt of the 
rents and profits. The defendant Waddell did not appear to the 
action. The defendants Porter appeared and filed a statement of 
defence alleging that tin- plaintiffs were in possession of the lands, 
and setting up that they were sureties only for payment by Waddell 
of the moneys owing under the agreement, and alleging that the 
plaintiffs were not entitled to the relief asked.

The plaintiffs moved la-fore the Master n Chambers for an 
order striking out the defence and for judgment. The Master in 
(’hamhers refused to strike out the defence, hut gave the plaintiffs 
leave to enter judgment as prayed, except judgment of a vendor's 
lien and judgment against the defendants Porter for any de
ficiency.

From this order the plaintiffs apix-aled to my brother McKay 
in Chambers, who allowed the* appeal and varied the Master’s 
order by striking out the defence of the Porters and allowing 
judgment against each of the defendants for the amount claimed, 
and declaring the plaintiffs entitled to a vendor’s lien on tin- land 
for the unpaid purchase money. The defendants were given ti 
months within which to pay said purchase money and costs, and, 
in default of payment, the land was directed to 1m- sold and the 
proem Is applied to the payment of the plaintiffs' claim. From 
this order the defendants Porter appeal.

I agn-e with my brother McKay that the allegation set up by 
the defendants Porter do not constitute a defence to the plaintiffs’ 
action. In fact, it was admitted by counsel for the api>ellant, 
that as against personal judgment the Porters had no defei *e, 
or would have had no defence if the motion had Ix-en for judgment 
on the pleadings instead of to strike out tin- statement of defence. 
But it was contended that, in so far as the order directed a sale 
of the land to satisfy the vendor’s lien on default of payment 
within the 0 months given by the Court, the order was wrong 
for the reason that the Porters, In ing in tint position of sureties 
were entitled to all the securities held by the plaintiffs and that 
these securities, including the land itself, must 1m- kept intact for 
them, otherwise they would have Imm-u discharged from their 
liability as sureties.
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This is practically the same contention that was made in Pearl 
v. Deacon, 24 Beav. 186.

In that case, Messrs. Deacon, who were brewers, agreed to 
lot a public house to one Pearson, and, to enable him to purchase 
the necessary furniture, they agreed to lend him $250, provided 
he got sureties for the amount. The plaintiff Pearl became surety 
for one-half, and one Castles for the other half. In addition, 
Deacon took a mortgage on Pearson’s furniture and his pension 
as security for the loan. Pearson subsequently got behind in 
his rent to the Deacons, and they seized the furniture; but instead 
of selling it and applying the proceeds on account of the mortgage 
they took the furniture at a valuation in satisfaction of the rent 
The plaintiff thereupon brought action and contended that, as tin- 
defendants had disposed of tin1 mortgage goods which were held ns 
security for the debt, he was discharged from his liability. It was 
held that lie was not so discharged, but that the defendants must 
apply the proceeds of mortgage on account of the debt guaranteed, 
and to that extent the liability of the sureties would be reduced 
and that each of them was liable only for one-half of the balance.

This case is referred to as an authority in Taylor v. Hank of 
New South I Yales, 11 App. Cas. 596.

Even without authority, it would seem to me to follow that 
where a creditor has securities in his hands, for the debt guaranteed 
he is entitled to realise upon those securities without releasing tin 
surety. A surety, it is true, is entitled to all the securities in tin 
hands of the creditor if ho pays the guaranteed debt. This is to 
enable him to proceed against the principal debtor and reimburse 
himself for the moneys paid out under his guarantee on belntlf 
of such debtor; but whew the creditor himself has realised on 
these securities and has credited the full value thereof on tin- 
guaranteed debt, the surety is in no way prejudiced.

It seems to me there is another reason why the contention of 
the Porters in this case cannot succeed. The land itself, which 
they now claim must not !>o interfered with, was assigned by tin 
Porters to the plaintiffs. That assignment, I think, was for two 
reasons: 1st, to enable the plaintiffs to carry out the Porter- 
contract with Waddell in case he paid up, and 2nd, to give tli< 
plaintiffs the security of the land when they took over from tin 
Portées the agreement for sale. It was, therefore, a security not 
given by the defendant Waddell but by the Porters themselve-
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and given for the purpose among others of enabling the plaintiffs 
to enforce a vendor’s lien upon the land in ease of default. They 
cannot now' be heard to say that the rights so given must not be 
exercised. The action against them is on their covenant to pay 
upon default; default having been made, they have no defence to 
that action.

As against Waddell, the form of the order as taken out might 
have been open to the objection that no provision was made for a 
conveyance to him if he paid the purchase money.

In Cooper v. Morgan, [1909; 1 C’h. 261, it was held that:
Where u motion for jmlgment in default of defence is made in a vendor's 

action for specific performance of un agreement for the sale of real «‘state, the 
title to which has Ixi-n accepted by the purchaser, the minute.- should provide 
for the delivery of a conveyance of the pro|»erty to the purchaser on payment 
by lam of the purchase money, interest, costs ami damages (if any).

In so far as Waddell is concerned, this is an action for the 
specific performance by him of his eontract and the enforcement 
of a vendor’s lien, and the order as taken out does not make any 
provision for conveyance. It might also lie considered objec
tionable in that it provided for jiersonal judgment against the 
purchaser. I have consulted with the registrar of this Court, and 
he informs me that, according to our practice, an execution could 
immediately be issued against Waddell on the order tak«‘ii out in 
this case, without waiting for the expiration of the 6 months 
within which the defendants were directed to pay. In my opinion 
this should not l>e allowed. In an action by a vendor against a 
purchaser for payment of purchase money of lands sold to him. 
the vendor is entitled to sue the purchaser on his convenant to 
pay, and, if he substantiates his claim, he is entitled to judgment 
against the purchaser on which he can issue immediate execution. 
If, however, the vendor is not satisfied to take this remedy, but 
claims also other equitable remedies, and the Court in the exercise 
of its equitable jurisdiction holds tliat he is entitled to such re
medies but, also in the exercise of its jurisdiction, gives the defen
dant a certain time within which he is to pay, tilt* vendor is not 
entitled to a judgment upon which he can issue execution until the 
expiration of the time fixed by the ( 'ourt. To grant this would be 
to say to the defendant by the order: " You have until the expira
tion of the time fixed to pay the money,” and, at the same time 
allow the plaintiff to issue execution which commands him to 
pay it at once.
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These remedies are inconsistent and cannot exist together. It 
personal judgment is to be granted against the purchaser in such 
a case, it would have to be a judgment on which execution could 
not issue ; as in Lee v. Sheer, 10 D.L.R. 3(>. But so long as our 
rules and practice authorise the issue of execution on a fiat for 
judgment against the defendant, the better way, in my opinion, 
is not to allow judgment to be entered for the purchase monev 
until the expiry of the time given to the defendant within which 
he is directed to pay. See Standard Trust v. Little, 24 D.L.R. 713.

In the cane at Bar, the defendant Waddell did not appear to 
the action nor does he appeal from the order made. Had he been 
before the Court he might have raised these objections but I do 
not see how the defendants Porter can be heard to raise an objec
tion which affects Waddell alone. The order taken out contains 
a direction that judgment shall issue for any deficiency found to 
exist on the sale of the property under the lien. This, under tin- 
circumstances of the present case, was unnecessary and was not 
authorised by the fiat appealed from. It may be considered as 
surplusage. The judgment against the Porters is valid for the 
whole amount ; if the sale of the property does not wholly satisfy 
that judgment, it will still stand for the balance. The appeal 
should be dismissed with costs. Appeal dismissed.

TAIT v. B.C. ELECTRIC R. CO.
British Columbia Court of Av/ical. Macdonald, C.J.A., Irving, Martin. (iallitur 

and Mc Phillips, JJ.A. A/tril 3, 1910.

1. Street railways (6111 C—43)—Collision with automobile—Con
tributory negligence—Violating rule ok road.

Driving an automobile contrary to the rule of the road as required h> 
a municipal traffic by-law. particularly the reckless proceeding out from 
behind a street ear in a diagonal course thereby hiding from view a si reel 
car approaching from an opposite direction, constitutes contributory 
negligence which will preclude recovery for injuries sustained in conse
quence of a collision with the street car.

\H. (’. Electric H. Co. v. Loach, 23 D.L.R. 4. considered.)

Appeal from the judgment of Melnnes, Oo.J., dismissing an 
action for injuries in a collision accident. Affirmed.

U. M. Macdonald, for appellant, plaintiff.
L. (!. McPhillips, K.C., for respondent, defendant. 
Macdonald, C.J.A.:—I would dismiss the appeal. In my 

opinion the plaintiff was clearly guilty of contributory negligence, 
which brought about the injury complained of.

Ikying, J.A., agreed.Irving, J.A.
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Martin, J.A.:—Unless the decision of their Lordships of the 
Privy Council in B.C. Electric R. Co. v. Loach Co., 23 D.L.R. 4, 
113 L.T. 946, is to be taken as deciding that a continuation 
of excessive speed up to the time of the accident constitutes 
ultimate negligence, this appeal ought to be dismissed: I do 
not think that case goes that far. If the gap between origin
al and ultimate negligence is to lie thus bridged by the con
tinuity of excessive speed till impact, then there is no room 
for contributory negligence and the plaintiff could with impunity 
be as negligent as the humour took him.

Galliher, J.A., agreed with Macdonald, C.J.A.
McPhillips, J.A.:—This is an apinal in a negligence action 

tried before Melnnes, J., without a jury, in the County Court of 
Vancouver—the Judge having dismissed the action holding that 
the appellant was guilty of negligence—not having complied with 
the rule of the road, i.e., traffic by-laws of the city of Vancouver— 
by-law No. 963, sec. 22—sub-secs. (4) and (11). The appellant 
failed to obtain a finding of fact—from the trial Judge that the 
respondent had been in any respect negligent, or that the respon
dent could have by the exercise of reasonable care and diligence 
avoided the accident. The evidence being carefully weighed 
does not establish any negligence upon the part of the respondent 
or want of care or diligence, therefore the case resolves itself into 
the simple one—of the negligence being that of the appellant. It 
is plain that the chauffeur who was driving the automobile of 
the api>ellant—damage to which is claimed owing to a collision 
therewith—not only contravened the rule of the road, but he 
recklessly drove out and from behind the street car proceeding 
westerly in front of him, hiding from view the street car which was 
approaching from the opposite direction, and in a diagonal course 
brought the automobile in front of the street car proceeding 
easterly upon Robson St.—the negligent action of the chauffeur 
brought about that which under the circumstances was inevitable 
accident and the appellant's chauffeur was the author of the injury 
to the automobile that ensued.

The following cases may be usefully referred to in view of 
the facts of the present case—and well demonstrate the law 
applicable to these special facts—Radley v. London it AMI'. R. 
Co., 1 App. Cas., 754 , 759; Cayzcr v. Carron Co. (1884) 9 App. 
Cas., 875; H.M.S. Sanspareil [1900] 1*. 267 per Vaughan Williams,

B. C.

C. A. 

Tait 

B.C.
Electric 

R. Co.
Marlin, J.A.

Galliher. J.A. 
McPhillipa. J.A
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L.J., at p. 287; The Ovingdean Grange, [1002] P. 208; Reynolds \ . 
C. A. Tilling Ltd., 19 T.L.R. 530; B utterly v. Drogheda Corporation
Tait f 1907] 2 Ir. R.. 134; Mills v. Armstrong, The Bernina, 13 App.
^ Cas. 1, 15; B.C. Electric v. Loach, 23 D.L.R. 4.

Electric * am of the opinion that the trial Judge was right in dismissing 
R^Co. the action, and the appeal should he dismissed.

McPhtiiipn, j.a. Appeal dismissed.

QUE. WARNER-QUINLAN ASPHALT CO. v. CITY OF MONTREAL
K. Ü Quebec King's Bench, Sir Horace ArchamU unit, C.J.. amt T re n hot me, Laeergm 

Cross, and Carroll, JJ. December 16, 1916.
1. Contracts i§ VII B—427)—Municipal works—Tenders—Plans am»

SPECIFICATIONS — PaVINO.
There is no clause either in the City Charter of Montreal (art 21. sec 

7), or in the statute 1909 (9 Edw. VII., eh. 82), which prescril>es as 
necessary condition precedent. before awarding a contract for puhlu 
works, that plans and s|»ecificut ions shall he prepared in all cases; they art 
only necessary for the construction of buildings, aqueducts, etc.; bin a 
tender imparts sufficient data if it calls “to complete the ashphultic pave 
ment by the penetration method."

2. Contracts (§ VII B—428)—Municipal works—Tenders—Low k.s i
bid “Small."

The word • shall" of art. 564 of the Montreal Charter, that the city 
shall tender for municipal works and “when its tender is the lowest it 
shall, if it deems expedient, have such work done," merely confers a dis
cretionary and not imperative duty.

3. Contracts (| V C 3—403)—Municipal works—Cancellation—Ration
is AWARDING.

Unless the transaction is fraudulent or ultra vires, an error of juilgmeni 
committed by a municipal body in the awarding of a contract does n..» 
give rise to an action at law to set it aside.

1. Parties ($ III—129a)—Intervention—Attacking municipal contrai i -
--Interest.

Not merely the interest of a ratepayer but a special ami distinct inter.-: 
is required to entitle a jierson to demand that a contract awarded l>\ .. 
municipality be cancelled, unless it be established that tin* transact:. 
at issue is fraudulent or ultra circs; the interest of an unsuccessful bidder 
to whom the contract would not be awarded if set aside, is not sufficient 
as entitling him to intervene.

[Robertson v. Autobus Co., 23 Que. K.B. 338, affirmed in 26 D I. II 
22S, 52 Can. N.C.R. 30. followed. 8ee also Norfolk v. Rotsrts, 23 1)1. I! 
547, 50 Can. S.C.R. 3SS; La Cie /)'.4/»/»ri»r. D'Eau v. Montmagn . . 
D.L.R. 292. 24 Que. K.B. 416 For injunctive relief of case, sec 26 D.L.R 
72. 24 Que. K.B. 499 ]

Statement. Appeal from the judgment of Martineau, J., Superior Court, 
maintaining an inscription in law taken by the City of Montreal, 
quashing an interlocutory injunction and dismissing the appel
lant's action and intervenant Langlois' intervention. Affirmed. 

,/. //. Dillon, for appellant.
Laurendeau & Archambeault, for City of Montreal.
Smith & Markey, for mise-en-cause.
Desaulniers it Charbonneau, for intervenant.
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The judgment of the Court was delivered by
Carroll, J.:—As to the inscription in law :—The appellant’s 

declaration alleged, from par. 3 to 22 inclusive as well as by par. 
35, the following facts, to wit: About April 10, 1915, the City of 
Montreal called for tenders relating to the supply of asphalt 
required for the year 1915. One John Baker offered to supply 
an asphalt called "Texaco” at the rate of S14.27 per ton; the ap
pellant's tender was for "Montezuma” asphalt at S15.54 and $15.24 
and the Aztec Co., also tendered at a price of $10.45 per ton.

Samples of asphalt accompanied the various tenders and were 
submitted to the city analysts who reported that the "Monte
zuma” sample was superior to the others. On June 4, 1915, the 
report of the analysts and also a report of the chief engineer of 
the city was submitted to the Board of Commissioners. On the 
same day, the appellant alleges, the Baker tender was set aside 
as not lieing acceptable and, instead of awarding the contract to 
the Wamer-QuinJan Co., whose tender was next lowest and was 
recommended by the analysts and the chief engineer, the Board 
of Commissioners suggested to the agent of the Aztec Co. to fyle 
a new tender subject to conditions totally different from the original 
specifications mentioned in the advertisements. According 
to these new terms, the Aztec Co. was to supply asphalt at $15.50 
per ton, the city to be Itound for a period of ten years, conditional 
upon the said company erecting and operating a refinery in the 
City of Montreal.

The appellant’s declaration further avers that it was not af
forded the opportunity of bidding according to such new terms, 
but a letter was addressed to the City of Montreal whereby the 
appellant also agreed to erect a refinery in the city provided a 
ten year contract was entered into. The city declined to listen 
to such proposal, and, on June 4, the contract was awarded to the 
Aztec Co.

One Dubuc, representing the tenderer Baker, then obtained 
a writ of injunction with a view to cancelling the resolution of 
June 4. The contract was eventually annulled by consent of 
both parties.

<)n July 13, 1915, a second set of bids for the supply of asphalt 
was received and opened: the appellant company’s tender was 
for $14.25 per ton and the Aztec Co., for $15.50.

Notwithstanding the difference in price and in the quality
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of the material and despite the report of the analysts, the Boar*I 
of Commissioners (or a majority thereof) decided to award tin 
contract to the Aztec Co. but the resolution was not inserted in 
the minute register, the legal advisers of the city having notified 
the said Board that they had no right to accept the highest tender 
without just cause.

It was then decided to award the contract to the appellant 
company, although the mayor deferred affixing his signature there
to until August 12, 1915.

The declaration further states that, during all that time, 
asphalt was lieing illegally purchased by the city to an amount 
aggregating 812,000.

The foregoing summarizes the allegations demurred to and 
finally struck out by the Superior Court presided over by Mar
tineau, J.

The reason given in the judgment is that such allegations are 
irrelevant, have no bearing whatever on the issue and relate to a 
different question. As a matter of fact we must !x»ar in mind 
that the contract we are now dealing with is not the same as that 
which came before1 the Court of King’s Bench (criminal side), in 
a recent case, but is a new contract dealing with the laying of 
asphaltic macadam by the new method known as penetration.

Whatever may In* the facts disclosed in that particular case 
concerning the previous contract, we must deal with the present 
matter according to the evidence adduced herein. The one guar
antee of those who apply to courts of justice with a view to having 
their grievances adjusted, is that each and every case is to be 
tried and pronounced ujxm in the light of the evidence applicable 
thereto.

We are consequently of opinion with the trial Judge that tin- 
allegations struck out are irrelevant to the issue, do not relate 
to the same matter or to the same contract and the judgment 
on the inscription in law is well founded.

There then remains no allegation of fraud as regards the award
ing of the present contract and the only questions to Ik* solved are 
the following: 1. Did the Board of Commissioners exceed their 
powers under the circumstances? 2. Had the appellant com
pany the interest required by law to institute its action?

The ap|M-llant says in effect : The city has exceeded or over
stepped its authority in failing to provide specifications and to
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fyle a tender of its own through its chief engineer, as required by 
the charter.

The blank form of tender reads thus:—
We. the undersigned...............................hereby undertake to make, supply

and lay the asphalt required to complete by the penetration method the 
asphaltic macadam pavement of certain streets at the following prices:—

The asphalt employed on these works shall be. . . and the met In si
oued in order to complete the asphaltic pavement by the penetration method 
shall Ih* in compliance with the s|iecifieations furnished by the undersigned, 
copies of which are hereto annexed. The asphalt used shall lie subject to the 
approval of the chief engineer.

This method of paving was new in Montreal and the con
tractors were better aware than any one else of what the city 
required for the purpose stated. However, if it l>e true that the 
preparation of specifications and a tender by the chief engineer 
were essential conditions precedent to the awarding of the con
tract, then the proceedings of the Board are “ultra vire*.

Let us look at the provisions of the city charter, on thi ques
tion: Sec. 7 of art. 21 enacts that:—

It devolves u|m>ii the commissioners to prepare all plans and s|N‘cifications. 
call for, receive and accept all tenders, award all contracts and see to the execu
tion of all work.

Such enactment confers on the commissioners a power which 
was formerly vested in the council or in the committees ap|>ointed 
by the latter; the committees, however, never pronounced de
finitely without the sanction of the council. The statute of 
1909 (9 Edw. VII., eh. 82) assigns to the commissioners what pre
viously |H*rtained to the council's jurisdiction.

The enactment in question simply provides that when plans 
and specifications are necessary, they shall lie prepared by the 
Board of Commissioners. There is no clause which prescrit m s 
as a necessary precedent condition that plans and significations 
shall be prepared in all cases. They shall Ih* prepared when 
tenders are called for as calculated to properly enlighten the 
tenderers. But it seems to me that, in the present instance, the 
tender form elicited sufficient information, which is evidenced 
by the fact that eight tenderers submitted bids. Plans and silvi
fications are necessary, for the construction of buildings, aque
ducts and so forth, but in this case it was sufficient that the 
tenderer be not misled as to the kind and quality of the material 
to Ih* delivered. I concur in the remarks of Martineau, J., when 
he says:—

Montreal.
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There are two kinds of tenders: the one which leaves no latitude to the t.*n- 
K. B. derer, thus affording unscrupulous public representatives no pretense or loop

hole for turning down the lowest bid. The other tender consists in substan-
XVarxer- tially specifying the nature of the work to he performed or of the material

Asphalt Co. to he supplied, thus allowing the tenderer due liberty or discretion in devising 
plans and specifications concerned the object matter of the tender.

Montreal. The work which the contractors were called upon to execute 
was, in this instance, very simple. It merely consisted in deliver
ing the asphalt in liquid state and in spreading it over the road
way. The rest of the operation was to be performed by the city 
labor. Thus for this asphaltic macadam, a foundation of chipped 
stones is first laid over which a steam roller is run. After 
rolling, the contractor pours liquid asphalt at high temperature at 
the rate of one and one-half gallon per square yard. The asphalt 
may be sprinkled by the hand or by means of mechanical device. 
Such asphalt coating is then covered with a layer of crushed stone 
of a smaller grade and again rolled. After another application 
of liquid asphalt at the rate of ope half gallon to the square yard, 
the city employees cover it with finely crushed stone and the roller 
does the definite surfacing work.

As it readily appears, plans and specifications in this case 
would have 1 wen perfectly useless; the tenderers in fact were 
better aware than the city officials as to what was required and 
were merely to lie informed of the kind and quality of asphalt 
they were expected to supply. On that score, the tender form 
imparted sufficient data, as the tenderers were called upon "to 
complete the asphaltic pavement by the ‘penetration method* ”— 
a method thus far unexperienced in Montreal.

The second question is: Was the city bound to put in a tender? 
Art. 504 of the charter provides that:—

When tenders arc called for by the city for the performance of inunicipa 
works, the city shall tender for such works through its chief engineer; and 
when its tender is the lowest, it shall, if it deems expedient, have such works 
dime and purchase all the material and plant it may need for such purpose.

The French version reads:—
Lorsque «les soumissions sont demandées par la cité jiour l'exécution 

«1e travaux municipaux, ladite cité, par l'entremise «le son ingénieur en chef, 
soumissionne pour tels travaux et. lorsque sa soumission est la plus basse, 
elle fait exécuter, si elle le juge opportun, tels travaux et elle achète tout le 
matériel et tout l'outillage dont elle peut avoir besoin à cette fin.

Much stress was laid on the meaning of the French version. 
It lias been contended that the wording of the English version

53
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makes the provision therein contained mure compulsory than does
the French phraseology. Leaving out the French version which K H.
is still more ambiguous than the Knglish version, let us look to Waknfr-

the latter for the construction to be placed on art. 564 /. . *Jvini.an
Asphalt t <i.

In the first part of that article, the words “shall tender” are 
made use * it is contended that the article in question con- \iVntheai 
stitutes an integer, an undividable whole which, according to the ( - j 
rules on the interpretation of statutes, cannot be severed, art.
15 (*. C., containing a proviso to the effect that the word ‘shall’ 
is imperative.

According to the appellant, the awarding of the contract was 
conditional upon the stated formality having been complied with.
It is often difficult to discover the meaning of statutory enactments 
though the Judges are none the less bound to interpret them. The 
present article, after imposing the obligation referred to, goes on 
to sav that the city “shall, if it deems expedient, have such work 
done.” Therefore, the legislator uses the word 'shall* in the 
first part of the article and again in the second part, to wit:

When its tender is the lowest, it ‘shall’ if it deems expedient, have 
such work done.” It may then be said that although the use of 
that word ‘shall’ occurs in the second part of the article, it cannot 
be pretended that the legislator meant it to be construed impera
tively, since the city is given discretion to have the work done 
or not, as it deems expedient.

It cannot be that the legislator intended to impose on the city 
an obligation which it would be at liberty to discharge or to ignore.
1 would rather think that the intention was to confer on the city 
a power with which it was vested prior to that amendment and 
nut to subject it to a compulsory formality which, in most cases, 
would be utterly senseless. I am, therefore, of opinion that the 
ground of excess of authority cannot be maintained.

There remains the charge of error.—Appellant urges that the 
Board of Commissioners and the chief engineer committed an 
error of judgment inasmuch as the sample as well as the speci
fications submitted mentioned a penetration from 70 to 130, when, 
as a matter of fact, the sample clearly specified a penetration of 
but 56. As to the specifications, I do nut propose to pronounce 
upon the appellant’s-contention; 1 suppose that the said specifica
tions did mention a penetration from 70 to 130. To bring such 
asphalt to the required penetration meant to resort to fluxing

35—27 D.I..R.
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oil into it, which course or process was deprecated by the engineer 
I quote textually from witness Mender’s deposition:—

Quand mon premier rapport est arrivé devant les commissaires, on tu ■ 
demandé pourquoi je recomman» .iis spécialement l“Aztec." Alors j’ai parlv 
de la pénétration et en même temps du résultat «les analyses des échantillons 
J'ai attiré l’attention «les commissaires sur le fait que l'échantillon <l«* l'“Aztf 
donnait un meilleur résultat, en général, que celui «lu Warner-Quinlan. I) 
abord, il contenait plus «1e bitume; ensuite, il y avait moins «le matières étran* 
gèri-s et il était moins volatile. Ce sont l«-s trois points sur lesquels j'ai ut 
tiré l'attention des commissaires.

The commissioners htul before them the report of the acting 
chief engineer and of the expert analysts, Milton Mersey and Co., 
Joseph Haynes, R. de L. French and ( 'rossby who all recommended 
the “Aztec” in preference to the “Montezuma” brand submitted 
by the appellant company.

If the majority of commissioners can be taunted for proceeding 
illegally in reference to the former contract, they are above re
proach as regards the present one. If they declined to abide by 
the reports of the experts and their own engineer in the first in
stance, they did but submit to such direction in the latter case.

What possible blame attaches to their action? They had been 
shewn conclusively that the sample submitted by the appellant 
company was of inferior quality to that of the respondent.—Did 
the experts delude1 themselves? That is quite possible, but where 
is the evidence of fraud or of excess of authority which justifies 
the parties in applying to the Courts. An error of judgment com
mitted by a municipal body in the awarding of a contract does not 
give rise to an action at law. Our Courts are not empowered 
to administer affairs. Each power must remain within
the sphere to it attributed by the constitution. To interfere with 
the1 transaction of public bodies unless such transactions be fraudu
lent or ultra rires would be tantamount to substituting the judicial 
to the administrative power. If public representatives are re
creant to their trust in ministering to the common wealth, there 
is a recourse provided by our municipal institutions, a remedy 
often inefficient by reason of lack of public-spiritedness in those 
who should most be imbued therewith.

Has the appellant company the interest required to institute 
its action? The appellant states that it is a ratepayer of the City 
of Montreal. Its interest as such is the same as that of the other 
ratepayers and it has been held, time anil again, that a special 
and distinct interest is required to entitle a person to demand that

8
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it contract awarded by a municipality be cancelled, unless it be 
established that the proceeding at issue is fraudulent or ultra vire*. 
Such has been held by this Court especially in Re Thompson v. 
City of Quebec (not reported), in 1910, confirmed by the Supreme 
Court, and also in the case of Robertson v. Autobus Co., 2d Que. 
K.B. 338 (affirmed in 20 D.L.R. 228. 52 Can. S.C.R. 30). The 
appellant’s interest as an unsuccessful competitor cannot either 
be of any avail, for even were the contract to be set aside, the city 
could not be adjudged to grant said contract to the said company.

The majority of the Supreme Court, in Re Robertson v. Auto
bus Co. went further and held that the one recourse given to a 
party who feels injured by a by-law or resolution is that granted 
by art. 304 of the charter which reads:

Any rate-payer may. in his own name, by petition presented to the 8u|>er- 
ior Court, of which at least ten days’ notice must be given to the city, bet ween 
the service of the same and its presentation to the Court, demand the annul
ment of any by-law on the ground of its illegality.

If I well grasp the import of that decision, such recourse would 
Ik* the only one vested in a person aggrieved even in case of the 
awarding of a contract without due authority or ultra vires by a 
municipal body. If such be the opinion of the honourable jus
tices who formed a majority of the Court, it must be 
our jurisprudence thus far uniform becomes seriously perturbed, 
though not actually done away with. The recourse by direct 
action of ultra vires proceedings has never been questioned.

But, as I believe has been demonstrated, it is not necessary 
to rely on that decision to nonsuit the appellants. It is sufficient 
to say that, having failed to establish fraud or excess of authority 
they cannot successfully bring an action.

There remains the intervention:—Intervenant Langlois 
alleges that he is a ratepayer of the city of Montreal. In pars. 
3 to 25 of his proceeding are repeated the same allegations as 
have been struck out from the inscription in law and must be 
meted out the same fate.

Pars. 20 to 32 equally recite the same facts as contained in 
the appellant’s declaration. When the intervention was fyled, 
the case had been taken under advisement, and the intervenant 
does not pretend that the appellant has failed to invoke certain 
grounds or reasons which should have been urged and that he 
suffers prejudice tin that account.

As I had occasion to say in the case of Ross v. Ross, there are

Montrku
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two grounds of intervention: the aggressive intervention and tin 
conservatory intervention. In the aggressive intervention, tin 
intervenant always proposes a demand. For instance: two lr - 
gants are each claiming the ownership of a property; a third pan > 
intervenes alleging that the property is his own. Such 1s the ag
gressive1 intervention. In that ease the intervenant has the right 
to take conclusions other than those prayed for by plaintiff or 
defendant, hut lie cannot urge the same conclusions.

A conservatory intervention generally constitutes a plea to 
the action. For instance: a party is sued in connection with a 
certain right on him conferred by the Crown. He fyles a plea 
to the action and the Crown intervenes to sustain the right thus 
conceded to the defendant. The Crown takes up the defence of 
the defendant, hut has a distinct interest in the issue.

There are cases when the conservatory intervention may con
stitute a demand, hut it is useless to enumerate them. It is suffi
cient to say that in order to intervene in a case, a person must have 
an interest distinct and separate from that which actuates tin 
other parties.

The intervenant, however, has added supplementary reasons 
to those set forth by the appellant, and in that respect his proceed
ing is legal, if such further reasons relate to the particular question 
at issue.

It is stated that, prior to April 10, a conspiracy was planned 
between the Aztec Company and certain other persons to defraud 
the rate-payers in bribing or attempting to bribe some of their 
represc " es at the1 City Hall, and intervenant fyles photo
graphed copies of certain documents which are indeed suggestive 
As a matter of fact, those documents would shew that several 
parties had the intention to corrupt some of the people’s repre
sentatives. The intervenant does not, however, allege whether 
the plot was carried out or whether any one was actually bribed. 
Such machinations are reported as having happened in the be
ginning of April. What effect or result can they have had, since 
it was only in July that it was decided to pave the streets with 
asphaltic macadam by the new system called "penetration. 
Consequently the trial Judge was justified in denying the inter
vention.

Vpon the whole, we find that the judgments a quibis should 
be confirmed. Judgment affirmed.
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WAITE et al. v. GRAND TRUNK PACIFIC R. CO.
A'berta Su/trente < 'ourt, Sr,it, Stuart, Heck ami M < / 'hi/, ,1.1 March 21. 1 '* 1 «. 
I. Railways i § 11 I) *> 70; Liauiuty kok injiky r<> xmm u.s at i.aiv.i

“WlI.FI'I. V'T "It "MISSION "K i iw v Kit
The expression “wilful act or umi>-ii"ii" has i iinuning distinguishable 

from "«“gligenec," in that the former denotes it deliberate and conscious 
intention; h *nee animals on the lamb- of new settlers, which are kept 
together In mean# of tethering one of the oxen and which escape as 
a result of the ox releasing himself from tlie fastening, ire not at large 
through the "wilful act »r omission of the o. no;-." wuhiu the mem.mg 
of see. -”'1 I of the Rail wax Vet eh 17 • en f II 9-10 Kdw \ . i
1910, ch. .V). see. Si, and entitles the owner o recover for their being 
killeif or injured on the right of way of a railway company.

[Park* v. Can. \arth. If. Co.. It Can. Ry. Cas. 247. followed.| 
j Railways $11 DU 71 Injury to ammaijs Duty ro fkn< e

See. 294 of the Railway Act. R.S.C ' 1900, eh. 57. must be read with 
reference to conditions of sec. 254. and where there is no obligation to 
fence there can be no liability for injury to cattle, whether "at large" or 
"at home;'' but where there is an order compelling railway companies in 
general to fence, a special order partly relieving a railway company from 
such duty at certain portions of the locality in question does not relieve 
the company from liability, in the absence of evidence as to where the 
animals got upon the railway, iPer McCarthy. J.i

(Higgins v. C.P.R. Co., 9 (’an. Ry. ('as. 54. followed; Porks v. C.X.U 
Co.. 14 Can. Ry. ('as. 247. disapproved.!

Appeal by defendant from a judgment of Crawford, Co.Ct.J., 
in an action for damages for animals killed on railway. Affirmed. 

M. I). McLean, for appellant.
(i. //. Steer, for respondent.
Stuart, J.:—In my opinion this appeal should be dismissed. 
The plaintiffs were new settlers along the line of the defendant's 

railway 50 miles or t hereabouts west of Kdmonton. They were 
the first settlers that had gone into the district. They had 
settled, however, (i or 7 miles from the railway line and had entered 
for their adjoining homesteads on March 17, 1913. They were 
joint owners of a team of oxen and the plaintiff Walker owned a 
cow. It appears that the plaintiffs had done no fencing as yet 
upon their lands. By July when the accident occurred other 
settlers had come into the neighbourhood. The plaintiffs seem 
to have been working on Walker’s homestead and on July (i, had 
been using the oxen in hauling water. ( )n going to get their dinner 
they tethered one of the oxen by tying a strap around his neck 
and attaching the strap to a chain, which I assume was fastened 
to a stake or a tree. The other ox and the vow were with the 
tethered ox. After an absence of half an hour the plaintiffs 
returned and found the animals gone. The strap had broken 
just at the hole where the tongue of the buckle passed through 
it. The strap was one which was used for tying the tongue of
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their wagon to the neck yoke of the oxen and was apparent 1> ,i 
strong strap. The plaintiffs had been in the habit of thus tether
ing one of the animals since March and this had so far alwax- 
had the effect of keeping the other two with the one tethereil. 
The country was well wooded and the animals had got out of 
sight. The plaintiffs searched for them continuously for a week 
and eventually found them on the defendant’s railway line, tin 
oxen practically dead and the cow somewhat injured. The plain
tiffs sued the railway company for damages, and Crawford, 
Co.Ct.J., who tried the action, awarded them the sum of #220. 
From this judgment the defendant appeals.

An order of the Hoard of Railway Commissioners, dated 
April 17, 1913, was put in at the trial. There is something 
peculiar about this order which 1 find it difficult to understand. 
The order is stated to be made under sec. 2f>4 sub-see. 4 of the Rail
way Act which provides in effect that in unsettled districts tin 
railway need not erect and maintain fences, &c, unless the Board 
otherwise orders. Yet the order is in terms a relieving order and 
gives the impression that but for the making of it there would 
otherwise have been an obligation to fence. It was certainly 
assumed upon the argument that had it not been for this order 
there would be no doubt about the defendant’s duty to fence. 
But I am not able to discover what created that duty, because 
admittedly at the place or neighbourhood in question “the lands 
on either side of the railway were not enclosed and neither settled 
nor improved.” My impression is that there exists a general 
order of the Board imposing the duty to fence generally throughout 
all unsettled districts and that the order put in was merely a 
relaxation of the stringent terms of this general order. But ho 
such general order was proven at the trial and we cannot take 
judicial notice of its existence.

1 am therefore in doubt as to the extent of the admission in
tended to be made upon tin* argument by the counsel for the 
defendant, i.e., whether it was merely intended to admit that the 
relieving order was not sufficient, taken with the evidence, to 
shew that at the locus in quo there was no duty to fence, and then - 
fore that the case ?" I be treated upon the footing that there 
was in fact a duty to fence, which, as it appears tome, 
rest upon the existence of a general order not proven; or whether

3
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it was intended to that even if there was no duty to fence
there would still he a liability upon the railway under see. 294, 
sub-secs. 4 and 5, unless it could shew that the animals were at 
large through the negligence or wilful act or omission of the owner.

My impression is that the former admission only was intended 
and that there must have been a general order compelling fencing 
which counsel had in mind and from which the special order put 
in evidence was a partial relief.

Counsel for the respondent of course contended that all this 
no difference and that even if there was no obligation to 

fence still the railway was absolutely liable unless it proved the 
negligence or wilful act or omission of the owners. For this see 
decision of Mathers, in Parks v. Canadian Sorthern A*. Co., 
14 Can. Ry. Cas. 247. But for the purposes of the present case 
we do not need to go as far as that. Certainly there was an ad
mission of a duty to fence whatever may have been t he exact 
reason for that admission.

It becomes therefore merely a question whether the animals 
in this case were shewn to have been at large through tin- negligence 
or wilful act or omission of the owners.

The discussion upon this point in the case cited, particularly 
at p. 257 of the report, is helpful. The facts there were, of course, 
different, but it seems to me to be a sound interpretation of the 
meaning of the words of the Act to say as Mathers. C.J., said, 
It cannot he said that they were at large through his wilful act (and 1 should 
add “or omission”) when the fact is they got at large against his will.

The matter seems to demand a careful examination of the 
words of the statute. It seems to me to be clear that the expres
sion “wilful act or omission" must be given a meaning which 
will distinguish it from negligence." A man may will to do a 
certain act at the» immediate moment of doing it. but though he 
may will to do it he may not will its consequences A farmer 
having a horse in a field may go out the gate and wilfully leave it 
open, thinking his horse will not get out. He neglects, that is, 
to shut the gate. Of course he wills this omission. If his horse 
escapes, although he thought the horse would not get out until 
he returned, he is no doubt guilty of negligence. Such a case 
would be covered by the word “negligence.” In the Porks case 
the owner took the halters off some horses when turning them 
out of the stable to go to a spring near by to drink, intending to
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ALTA. turn thorn hack to the stable when they had finished. Tin-
K C. might have been termed “negligence" if one thought that it w.-i-

W AlTE in fact a negligent thing to do. Mathers. thought it wa-

G.T.i'H. not negligence and. 1 think, properly so. But the taking off tin 
halters was in the narrow sense a wilful act because the owner do 1
it in the exercise of his will and intention. The intention, how
ever, did not go to the ultimate result of the action, viz; that tin 
animals should escape and get beyond control. It seems clear 
to me that in order to ascribe a real meaning to the phrase wilful 
act or omission by which it will add something not expressed 
already by the word “negligence" it is necessary to interpret it as 
meaning that the owner consciously willed, not merely the im
mediate act or omission, but also tin* ultimate result, viz., that tin 
animals should as a result of the act or omission be left at larg« 
to go where they phrased. In other words, the company must 
prove either negligence or a deliberate intention on the part of 
the owner that as a consequence of some act or omission of his 
tilt* animals were fret* to go where they pleased. It would appear 
to be dear that every case where such a deliberate and conscious 
intention that the animals should go where they pleased is not 
shewn, must fall within the field of “negligence," and there 
would be no necessity for the use of the phrase “wilful act or 
omission" to cover such a default.

Applying this interpretation to the facts it is beyond question 
that the owners did not intend that the animals should get out 
of their control. True 2 of them were unfastened. True then 
was here an omission to tie those 2 up. But that omission was 
not wilful in the1 sense that the owners " " that the animal'
should go where they pleased. The owners thought they had 
taken sufficient precaution to ensure the animals remaining within 
control. They may or may not have been negligent, but that is 
another matter.

Were they, then, negligent in not taking greater precaution ' 
In all the circumstances I do not think they ought to be so charge
able. New settlers cannot always get their steads into good
working order immediately. The railway, the only source of 
danger, was ü or 7 miles away. It had been found that the plan 
of tethering one of the oxen had worked efficiently and had served 
the purpose for some months. Had the strap not broken it would

4
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presumably haw brought the desired result on this occasion 
The strap ha<i I teen us<‘(l for this pur|M>sa continuously. Possibly 
it had become worn, but this is not shewn in evidence. Tie* 
evidence points to the conclusion that the tethered ox by an extra
ordinary effort, due to the attacks of Hies, which were bad at the 
time, had broken the strap and that the 3 then went off together. 
They were found together on tin* railway track. I do not think 
we ought to assume that the untethered 2 just wandered off and 
that the tethered one broke away in anxiety to follow them. That 
had not happened duriilg the 3 previous months. The appeal 
ought, therefore, to be dismissed with costs.

The res|)ondonts cross-apiiealed asking for an increase in the 
amount allowed, but 1 see no satisfactory reason for interfering 
with the assessment of damages which was made by the trial 
Judge.

Scott and Beck, .1.1., concurred with Stvart, J.
McCarthy, J.:—I am of opinion that the appeal in this case 

should lie dismissed.
I'nder the Railway Act the onus is on the appellant company 

to shew that the animals “got at large through the negligence 
or wilful act or omission of the owner." There is some evidence 
that as to 2 of the animals they were left in the o|x»n free from 
any sort of restraint except from natural instinct to stay together, 
and this in hot, dry weather when the flies and mosquitoes might 
molest them; that the third animal was at best insecurely teth
ered; that the animals were missed by tin* plaintiffs within half 
an hour after they strayed; that reasonable diligence on the part 
of the plaintiffs would have resulted in their being fourni before 
the expiration of the 8 or 9 days they were at large.

If the order of the Board of Railway Commissioners had 
relieved the appellants from their obligation to fence l would 
have been inclined to be guided by the language «if Phippen, J.A., 
in Clayton v. Can. North. It. Co.. 7 Can. By. Cas. 355, at 366, 17 
Man. L.R. 426, where he says
Where un animal deliberately placed in afield with an open space to the high
way. is left to its own inclinations ami chooses, as it may, without restraint, 
to walk abroad, it is, as a matter of law. cpiite as much at large through wilful 
act as if originally turned loose upon the road.

See also the judgment of Harvey, J., in Becker v. Can. Pac. It. 
Co., 7 Can. Ry. Cas. 29.
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McCarthy, J

An order of the Hoard of Railway Commissioners was referred 
to which relieved the defendant (appellant) from the obligation 
to fence the railway through portions of the locality in question 
There is no direct evidence as to where the animals got upon the 
railway, but counsel for appellant took the position that they 
could not successfully contend that the animals got upon the 
railway at a place where the defendant (appellant) was under no 
obligation to fence.

The District Court Judge followed a decision of the Manitoba 
Court of Appeal in Parka v. ('an. Xorth. It. Co., 14 Can. Ry. Cas. 
247.

With great respect 1 am unable to appreciate the correctness 
of the construction of the statute laid down in that case. The 
anomaly that leads to this is pointed out in a note to the case at 
p. 264. 1 i that parliament intended to make such a sweep
ing change in the law as to impose liability upon railway companies 
for injury to cattle at large which got upon the railway at a place 
where the company was under no obligation to fence. It seems 
to me that sec. 294 of the Act must be reajd with reference to 
conditions of site. 254, and when there is no obligation to fence 
there can be no liability to injury to cattle, whether “at large” 
or “at home.” That was clearly the view held by Riddell, J., in 
the case of Higgins v. Canadiai Pacific It. Co., 9 Can. Ry. ('as. 
34 at 37, where he says.
All persons are forbidden (see. 294) to permit cattle, etc., from being at large 
upon a highway within half a mile of the railway crossing; and if animals are 
so allowed to be at large and are killed at the inter-section, the railway is not 
liable. Hut if the railway have neglected the provisions of sec. 254, and eithci 
the fences or cattle guards should be wanting or so defective that the animal 
gets u|Hin the railway from the highway and is killed, the railway must pay 
for the result of such a disobedience of the statute.

It is true that in Arthur v. Central Ontario It. Co., 11 O.L.R. 
537, and Bacon v. Grand Trunk It. Co., 12 O.L.R. 196, cited in 
the judgment in the Parks cast!, the language used by the Judge 
is proper enough to support the conclusion reached in the Parks 
case, but it must be borne in mind that no question was raised 
in the Arthur or Bacon cases as to the obligation to fence, and as 
both cases arose in the old and well settled parts of Ontario, no 
question could be raised.

There is a further point in this case which, in view of the 
position taken by the appellant company as to the obligation to

5
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fence, it will not he necessary now for this Court to determine, 
that if an order is made by the Board of Railway Commissioners 
with respect to fencing in the locality in question, must the plaintiff 
shew that the animals got upon the railway at a place where the 
defendants were Inumd to fence, or must tin* defendant company 
shew that they got on at a place where they were not bound to 
fence. For some reason, which does not appear ch ar to me, 
although reference was made to an order of the Board of Railway 
Commissioners relieving the appellant from its obligation with 
respect to fencing, counsel for the appellant stated that it would 
not rely upon the order of the Board as affecting the locality in 
question.

Vnder the circumstances, therefore, I am of the opinion that 
the judgment against the defendant company was properly ob
tained, and the appeal should be dismissed with costs.

A/ifMul (iinminned.

KIMBALL LUMBER CO. v. ANDERSON.
SiiKkatchiivan Su/imn1 Court, Sir Fn d< rt f, Haultnin, C.J., Laiuont, FItrood, 

and McKay, ./,/. March IK, 191ft. 

l OvARANTY <61—1) -Validity—Illiteracy I'kai i>.
The fart that n person signing a guaranty is a foreigner unable to read 

Lnglish. without the document being read over or the nature of tIn* lia
bility explained to him. will not. in the absence of fraud, relieve him from 
liability thereon; whether or not then1 was fraud is a question of fact 
ascertainable from the evidence by the trial Court.

Li. (it'ARANTY <6 1 ~"3) -INTENTION AS TO LIABILITY ASSOCIATION PRIOR TO 
INCORPORATION PARTNERSHIP.

A guaranty for the payment of all moneys which are now or shall at 
any time be due for lumber ami building materials supplied to "the Pon- 
teix Hotel Company, or The Ponteix Hotel Company. Limited." 
manifests an intention to treat tin* association as a partnership and that 
the guarantee shall accordingly apply to liabilities prior to the ineor- 
(Miration.

3. Kvidenvb (§ VII I—565a) — Parol evidence varying writing Con
dition op IIVARANTY.

A written guaranty cannot be varied by verbal evidence shewing that 
its o|H‘ration was to Ik1 conditional upon the incorporation of a company.

4. New trial (6 II—7)—Improper exi lvsion ok evidence Review on

lmpro|K‘r exclusion of evidence mav be ground for a new tirai, but tin* 
nature of the evidence excluded should be stated to the Ap|>eul Court in 
order that it might arrive at a conclusion whether such improper exclu
sion is ground for a new trial.

Appeal by defendant Lorenzino from a judgment in favour of 
respondent (plaintiff) with cost» for the full amount of respondent's 
claim on a guaranty. Affirmed.

//. F. Thomson, for appellant Joseph Lorenzino.
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.V. Anderson, for respondent.
The judgment of the Court was delivered by
McKay, -The action was brought by the respondent upon 

three lien agreements in writing given by the Ponteix Hotel Co. 
Ltd., for an indebtedness due by it to the respondent, which 
indebtedness respondent claims it allowed the said Ponteix Hotel 
Co. Ltd., to incur, relying on a guarantee, hereinafter referred to, 
given to it by the defendants, and in the alternative for lumber 
and building materials sold and delivered by the respondent to 
the Ponteix Hotel Co. Ltd., under the said guarantee. The 
guarantee is as follows:
Guarantee to Kimball Lumber Com/tarty. Limited.

In consideration of your selling lumber uml other building material from 
time to time to the Ponteix Hotel Company. Limited, or ordered by Daniel 
.1. Dupuis or Huns L. Walberg. for the erection of or in connection with the 
hotel now being built at Ponteix, in the Province of Saskatchewan, on such 
terms of credit as you shall think fit,

We. the undersigned, jointly ami severally guarantee to you the pay
ment of all moneys which are now or shall at any time hereafter be due to you 
for such lumber and building materials, also due payment of all commercial 
paper which may at any time hereafter be due to you for such lumber and 
building material.

You shall have the right at any time to refuse further credit, to release 
any and all collateral, or other securities, and to extend the time for payment 
of such lumber and material to any |s?rson liable upon any collateral or other 
securities which you may at any time hold and to compromise or compound 
with him or them, without notice to us and without discharging or affecting 
our joint or several liability.

This guarantee to be a continuing guarantee.
In witness whereof we have hereunto set our hands and seals at Swift 

Current, in the Province of Saskatchewan, this 27th day of January, A.I). 
1914.
Witness : (Sgd.) Geo. W. Anderson.

(Sgd. ) Fred C. Hayes. “ Dan J. Dupuis.
“ Arthur Marcott. “ J. Lorenzi no."

A number of defences are raised, but I think it is sufficient to 
state the following, as they were those relied upon in the argument 
on appeal : 1. That the guarantee was obtained by fraud and 
mis-representation of the plaintiff, particulars whereof are as

At the time of the execution of the alleged guarantee, the construction of a 
hotel building was projected at Ponteix aforesaid, by a joint stock company 
then in process of organization, such company to In* known as the Ponteix 
Hotel Company, Limited, in which company this defendant had agreed to 
take shares. It was proposed to purchase lumber and other building materials 
for the said hotel from the plaintiff, but the said hotel company not then l>eing
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nrgunirctl. the plaintiff repretenteH U this defendant that it desired to have a 
document evidencing the concern to which the said lumber and building ma
terials were being sold, and naming the concern which would he liable for pay
ment therefor, and the plaintiff through its representative in that behalf, 
submitted to this defendant for signature by him a document which said 
representative stated and represented to this defendant tola- such a document
as is above referred to. This defendant is a foreigner and unable to read Eng- 
!ish and signed the said document without the same being read over or the 
contents explained and believing it to be as represented and not knowing that 
he was incurring any liability to pay for all r and building materials
that might be supplnsl, nor was this defendant made aware of any of the terms 
or conditions of the said guarantee.

2. That the alleged guarantee was executed by the ayiellant conditional
ly. the condition licing that the same should be effective and binding upon the 
apiallant only in the event of the Ponteix Hotel Company. Limited, not being 
incorporated, and that upon the incorporation of the said company, the 
alleged guarantee should cease to lie effective and should immediately become 
null ami void, and that when the said hotel company was incor|N>rated (which 
occurred long prior to action brought ), the said alleged guarantee thereiijHin 
became and was thereafter null and void as against the appellant.

3. That, if the said guarantee is binding upon the appellant, he is liable
•thereunder only for the amount of lumlier and other building material proved 
at the trial to have been sold by the resp Ponteix Hotel Company,

It appears that the re? is a lumlier company doing
business at Swift Current, Ponteix and Vanguard in Saskatchewan; 
and the defendants Dupuis, and Anderson, and Ixtrenzino- the 
appellant—in the fall of 1913 decided to build an hotel at Ponteix, 
intending to liecome incorporated under the name of the Ponteix 
Hotel Company, Limited. There was some delay in getting the 

iny incorporated, which was not done until April 17, 1914, 
when Dupuis liecame its president. Anderson vice-president, and 
the appellant the secretary-treasurer. The defendants started 
to build the hotel in 1913, and obtained lumlier and building mater
ial from time to time from the respondent which was charged to 
the Ponteix Hotel Co. and, on January 27, 1914, the re? 
through its secretary-treasurer, Mr. Kimball, obtained the guar
antee in question from defendants Dupuis and Anderson at Swift 
Current. Dupuis admits lie read over the guarantee before he 
signed it, and knew all that was in it. I think this is important 
because he was the person who interviewed the appellant a day 
or two later and obtained his signature to the guarantee.

After the Ponteix Hotel Co. Ltd., was incorporated it gave 
the lien agreements sued on. which were for lumber and building
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material used in the erection of the hotel in question, and also 
gave other security. This is admitted by the appellant.

With regard to the defence of fraud. Counsel for appellant 
contended that the trial Judge did not allow him to adduce 
evidence thereon. But on reading the evidence I find that some 
evidence was given on the question of fraud, and the trial Judge 
apparently came to the conclusion that the fraud alleged was not 
proved or that the fraud alleged could not be successfully set up 
by the appellant under the circumstances of this case. Improper 
exclusion of evidence may be the ground for a new trial, but I 
think the nature of the evidence excluded should be stated to the 
Appeal Court in order that it might arrive at a conclusion whether 
such improper exclusion is ground for a now trial. And, in the 
case at Bar, even if the trial Judge did exclude evidence of fraud, 
counsel for appellant did not state the nature of the evidence 
excluded. And it could not have l>een evidence to substantiate 
what the appellant sets up in his particulars of fraud above quoted, 
as he admits in his evidence he was told it was a “guarantee" he 
was asked to sign, and evidence was admitted to the effect that it 
was a temporary guarantee, which apparently the trial Judge 
did not believe.

The evidence of the appellant, when examined by his counsel, 
is as follows:

Q. Do you remember the occasion on which this guarantee1 put in evidence 
as exhibit “A" was signed by you? A. About January 28 or 29. 1914. Mr 
Kimball and Mr. Dupuis came down to me in the store, (j. Who was there? 
A. Kimball and Dupuis both of them came into the store, tj. Tell me what 
happened? A. Kimball and Dupuis came into the store and Dupuis presented 
two pa|H>rs for me to sign. Q. Was one of those papers this guarantee, i-i 
that one of the papers presented to you? (Hamls guarantee to witness). A 
Yes. Q. Dupuis presented these papers? A. Yes, he asked me if I would 
sign it. I asked what it was for, that paper. He started to explain what it 
was for, a guarantee to Kimball for lumber to the Ponte ix Hotel Co., Limited 
That it was only a temporary guarantee and then Kimball took it from Dupuis 
and started to explain it. (j. Kimball was there? 'A. Yes, Kimball was right 
standing alongside the counter, (j. What did Kimball say? A. He says, 
“Look here, Joe. I sell lumber to the Ponteix Hotel Co., Ltd., this company 
not exist." He said that this company not exist at the present and he said. 
“I want you people to sign this paper and I will get something to shew what 
people I sell that lumber to." He says. “Just as soon as the company isin- 
eor|>orated this paper will be destroyed." I think Mr. Dupuis gave me his 
fountain pen and I sign it. (j. Did you read it? A. No. A. Was it read 
over to you? A. No, not read over to me at all.

The Mr. Kimball referred to, and who gave evidence at the
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trial, is the secretary-treasurer of the respondent company, and 
Mr. Dupuis is the co-defendant of the apjxdlant.

Mr. Dupuis corroborates appellant as to Mr. Kimball being 
present at al>ove conversation, but Mr. Kimball most emphati- 
eally denies Ix-ing present or that he ever asked ap|»ellant to sign 
the guarantee. The trial Judge apparently lielieved Kimball 
when he stated he was not present at the time ap|>ellant signed the 
guarantee, as his counsel offered to call witnesses to corroborate 
him on this point, but the trial Judge held that it was mit neces
sary.

The evidence further establishes the fact that appellant, al
though a foreigner, can speak and read English, and he gave his 
evidence on his examination for discovery and at the trial in 
English. Two copies of the guarantee were presented to him and 
he kept one copy.

After the company was incorjmrated it gave the notes sued on 
and other securities. The ap]>ellant admits he did not ask for a 
return of the guarantee, nor does he appear to have ever said any
thing about it until after this action was brought.

Mr. Kimball denies he ever represented that it was a temporary 
guarantee, but, to the contrary, asserts it was intended to be just 
what it states; a continuing guarantee.

In my opinion the trial Judge was right in holding then* w:i> 
no fraud.

According to the evidence of Dupuis and the ap|>cllant, the 
latter knew he was signing a guarantee for the lumber and building 
material supplied to the Ponteix Hotel Co. Ltd., but he trie> 
to make out that it was represented to him by Kimball that it 
was a temporary guarantee, and this Kimball denies. There is 
nothing in the evidence that I can find to justify me in reversing 
the finding of the trial Judge on this |>oint who saw and heard 
the witnesses, if he did so find. And, on the other hand, even if 
he did not make any finding on this point, as above stated, I do 
not know what evidence was excluded to prove the fraud alleged. 
And dealing with the evidence of alleged fraud as appears in the 
evidence, 1 am of opinion it is not sufficient, and I come to the 
conclusion there was no fraud or misrepresentation on the part 
of the respondent in getting the guarantee signed by tin- appellant.

For the above reasons I also come to the conclusion that the 
guarantee was not a conditional guarantee, as contended by ap-
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SASK. p liant. And, further, the guarantee cannot he varied by verbal
S. c. evidence into a conditional guarantee to become operative only

Kimball in the event of the Ponteix Hotel Co. Ltd. not becoming incor
porated. The written document must speak for itself, and. in

Anderson.
my opinion, is binding on the appellant.

This brings me to the third defence, that the appellant is
liable only for the lumber and other building material sold by 
respondent to the Ponteix Hotel Co. Ltd. after its incorporation.

In considering the legal effect of this guarantee, I think it is 
important to bear in mind the situation at the time it was given.

The three defendants, of whom appellant was one, were 
building the hotel at Ponteix, and had been getting lumber and 
building material from respondents since the fall of 1913, and it 
was charged to “The Ponteix Hotel Co.”

The account was getting large, and, according to Dupuis' own 
evidence, on or about the latter part of January, 1914, Kimball 
said before he could go any further and supply any further lumber 
they would have to give a personal guarantee. The company 
was not incorporated until April 17, 1914.

As considerable lumber and building material had already 
been > to the three defendants Infore the taking of the
guarantee, there is no doubt that it was intended the guaranty 
was to cover this, as well as future supplies. The guarantee 
speaks of “all moneys which are now or shall at any time here
after be due for such lumber," and, in my opinion, the lumber 
supplied to the three defendants for this hotel is covered by the 
words “The Ponteix Hotel Company” in the guarantee. Although 
there was no such incorporated company in existence at the time, 
there is evidence that these three defendants were treated as a 
partnership under that name in the building of the hotel, or 
perhaps to put it more correctly the account of the lumber and 
building material which they obtained for the hotel was kept 
under the name of The Ponteix Hotel Company.

Mr. Kimball, on being cross-examined as to the account prior 
to incorporation of the. company, says:

This was not signed then? (meaning the guarantee). A. It was 
charged to the Ponteix Hotel Co. Q. They had not been incorporated at 
that time? A. We were supplying it to the partnership.

(And again at p. 41 of the Appeal Book, this witness says): A. There 
was no such institution as the Ponteix Hotel Co. Q. Then to whom was the 
lumber supplied? A. It was supplied to the ineor|K>rated Company and be-

D$D
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fure that to the three in partnership. Dupuis. Anderson and Lorenzi no. (j. 
Those are the only two parties you supplied lumber to in connection with this 
action? A. Yes.

I do not hold, nor do I think it is necessary to do so, that then1 
actually was a partnership; hut there is evidence that they were 
so treated, and the lumber and other building material these 
three parties obtained from the respondent for the hotel in question 
was charged to r the name of “The Ponteix Hotel Co.”
and, in my opinion, it was to cover this lumber and other material 
furnished to them prior to incorporation that “The Ponteix 
Hotel Co.” was inserted in the guarantee, as distinguished from 
“The Ponteix Hotel Co. Ltd.”

Clearly, the intention was that the guarantee was to cover all 
lumber and material supplied to this hotel, and 1 think the words 
used are sufficient to carry out the intention. And the appellant 
must have known that the guarantee given was to guarantee the 
account prior to incorporation, because his evidence tries to re
strict the guarantee to that, or rather, that it was to be null and 
void after incorporation, but was to guarantee the account at 
any rate until then.

After the incorporation of the company, as above stated, it 
gave the lien agreements sued on for the balance of lumber and 
building material not paid for, that was furnished by respondent 
to the Ponteix Hotel Co., and the Ponteix Hotel Co. Ltd. for the
hotel. This is shewn by the e\ * " ...............and the appellant.
Part of the latter’s evidence on this point, in his examination for 
discovery, is as follows:

(j. Do you know why these notes were signed? A. Signed because Kim
ball Lumber Co., Ltd., were asking for security for lumber that was bought 
and other material from the ill Lumber Co., Limited. (And at the 
trial): (j. These documents here, these notes here were signed by the proper 
officials of the company? (Indicates mortgages and notes B.. ('.. I).) A. Yes. 
Q. These notes were given for lumber supplied to that hotel at Ponteix? 
A. Yes.

The guarantee covers commercial paper due to the respondent 
for lumber and building material sold to the Ponteix Hotel Com
pany and the Ponteix Hotel Co. Ltd., for the hotel at Ponteix, 
and, as these notes sued on were given for such lumber * " ling
material, the appellant is liable therefor under the guarantee.

I am, therefore, of the opinion the trial Judge was right in 
giving judgment for the plaintiff, and I would dismiss the appeal 
with costs. A ppcal dismissed.
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ALTA SHEPPARD v. BULLETIN.
^ Alberta Supreme Court, Scott, Stuart, Heck and McCarthy, .1.1. May 11,
-----  1. Libel and blander (§ II L—580)—Newspaper chargin'*;

l\ PI BLK OFFICE APOLOtil F AIR ( OMMENI 1
Question for jury.

Statements in n newspaper charging an alderman with being a n.embi" 
of the "Administration party,” whose policy was to protect and encourut, 
vie* and crime.are not libelous per se, except by innuendo that the plaii.- 
tiff knowingly and consciously supoorted that policy; where the public > 
tion is based on an inference as the result of a judicial investigation, it 
amounts merely to an expression of a result and may be pleaded as fait 
comment, and it is for the jury to say whether the words used are merci> 
those of inference and conclusion; but asserting that the plaintiff was a 
member of a "Tammany organization." thereby insinuating his e irrupt 
and dishonest practices in dealing with municipal paving contracts, it. 
putes personal knowledge and participation, and if the defendant dm - 
not prove the truth of the insinuation and continues to repeat it in the 
statutory apology (Libel and Slander Act, 19Id. 2nd sass. eh. 12. sec. 7 
he will be liable in substantial damages, regardless whether the words 
related to the plaintiff’s conduct as a public man or as a private citizen.

[O'Hrien v. Salisbury, (l Times L.K. 137, applied.)

Statement Appeal by the plaintiff from a judgment of Ives, J., dismissing 
an action for libel. Reversed.

The facts of the ease are as follows:
The plaintiff was an alderman of the city of Edmonton and 

the defendant company is the owner and publisher of a newspaper 
called “The Edmonton Bulletin.” The alleged libel complained 
of arose out of certain questions connected with the municipal 
affairs of the city. The position taken by the Bulletin was in 
effect thus:

(1) There were in the city council two parties—a majority, 
called the administration, sup|>orting the mayor; and a minority 
opposed to the administration.

(2) The plaintiff was a member of the administration.
(3) The policy of the administration was: (A) The toleration 

of vice resulting in encouraging and protecting “white slavers" 
and “red light conditions" and in making the city the rendezvous 
of the vicious and criminal, and (B) the building up of a “Tam
many organisation,” meaning thereby that the plaintiff conspired 
with other members of the council to conduct the business of the 
city so as to secure private ends instead of the public good and to 
introduce* and carry out in the city of Edmonton corrupt and 
unlawful practices usually associated with the name of “Tam
many.”

E. B. Edwards, K.C., for plaintiff, appellant.
0. M. Biggar, K.C., for defendant, respondent.
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Stuart, J.:—The defendant company in its defence admits 
the publication of the articles complained of. It denies that the 
words were capable of the alleged or any other defamatory mean
ing and asks that reference be made to the whole of the articles. It 
alleged that in so far as the words might be construed as a reflec
tion upon the plaintiff's character,apart from his record as a public 
man and in a public office, it had published an apology. It further 
alleged that in so far as the words relate to the plaintiff’s conduct 
as a public man in a public office and consist of statements of fact 
they are true in substance and in fact and in so far as they consist 
of expressions of opinion they are fair comments made in good 
faith and without malice upon certain matters of public interest 
which were set forth and consisted of an account of a number of 
occurrences in municipal affairs during the previous months, 
including the appointment of committees and of commissioners, 
the investigation by Scott, J., the proposal for changing the 
method of choosing commissioners and other matters. Tin- 
defendant also alleged that the plaintiff had not complied with tin- 
provisions of the Libel and Slander Act, 1913, ch. 1*2.

At the trial a groat deal of time* was devoted to the question 
whether or not there was what was termed an “administration 
party” in the council supporting the policies advocated by Mayor 
McNamara and whether the plaintiff was a member of that party.

I find a great deal of difficulty in discerning tin- materiality of 
this question. I can see nothing improper per se in the existence 
of such a party or in the plaintiff being a member of it. I cannot 
therefore see how it could be perse libellous to allege even untruth* 
fully that the plaintiff was a member of such a party. An assertion 
that the policy of the party was contrary to the true public in
terest as distinguished from a policy of corruption and dishonesty, 
and that the plaintiff being a member thereof was promoting a 
policy contrary to public interest could also not be libellous. I 
think one can go a step farther and also say that an assertion that 
there was such a party, that the plaintiff was a member of it, that 
the policy of the party was one of corruption anti dishonesty 
would also not be a libel upon the plaintiff except by an innuendo 
that the plaintiff knowingly and consciously assisted and supported 
such a policy. Assuming personal innocence of any corrupt or 
dishonest motive on the part of the plaintiff, that is, personal 
ignorance of the real aims and purposes of his party, there could
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be nothing but legitimate and fair criticism and comment upon 
his action as a public man in charging him with supporting a party 
having such corrupt and dishonest purposes because, ex hypothesi, 
he would not be personally corrupt or dishonest, but only inno
cently mistaken in his course of action. The presence of an 
innuendo of personal knowledge and participation would in my 
opinion clearly be necessary before a charge against him of being 
a member of such a party could be considered libellous. The 
result obviously is that the question of the existence or non
existence of a party and of the adherence or non-adherence of the 
plaintiff to it is largely immaterial in so far as the form of the 
alleged libel is concerned, because in any case what is said must, 
before there can be a libel, amount to a charge that he knowingly 
and consciously aided in corrupt and dishonest schemes and actions. 
No doubt the fact of the existence of a party with such aims clearly 
proven, and the fact that the plaintiff was a member of it, would 
be relevant evidence upon a plea of justification as tending to 
shew that he personally and knowingly assisted in the prosecution 
of those aims, and also relevant as a possible basis for a plea of 
fair comment upon his actions. Rut in so far as the nature of the 
libel charged is concerned, 1 cannot see that there can be anything 
to complain of in stating, either truthfully or untruthfully, that 
the plaintiff belonged to a certain party in the council unless the 
statement can be said to contain the innuendo of which I have 
spoken.

It seems to me, therefore, that if we first decide just what the 
words used and complained of should be taken to mean it will go 
far to decide the whole case. Because, if the defendant’s news
paper did use words whose proper meaning was that the plaintiff 
was consciously, knowingly and purposely encouraging and pro
tecting vice and crime there can be no doubt that those words 
were libellous, while, if the words used can only be properly inter
preted as expressing a result, not necessarily intended by the 
plaintiff, of his course of action in the council, then it is plain that 
we have the ground laid for a plea of fair comment.

It seems to me, moreover, that it must have been something
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man." This latter distinction is of course a fallacious one lieeause 
it is just as libellous to say that a man in his capacity of alderman 
knowingly and intentionally encouraged and protected vice and 
crime as it is to say it of any private person. It is fallacious to 
say that any man leaves behind his personal character when he
enters .........  by accepting an office of honour, or that he can be
safely though untruthfully accused of dishonesty and corruption 
merely because it can be pleaded that he was being referred to in 
his capacity as a public man. A man's moral character is the same 
whether in private or public life and is in either case equally 
entitled to the protection of the law from libellous attacks.

The real gist of the case, therefore, lies in the question: Did 
the words used, fairly interpreted according to the proper canons 
of interpretation, attribute corrupt and dishonest motives to the 
plaintiff, or did they merely amount to a statement of the results 
of his action or inaction in the council assuming them to be en
tirely innocent so far as any dishonest or corrupt motive or in
tention was concerned?

The trial Judge evidently took the latter view of the words 
complair , ecause he concludes his judgment by saying that 
he found “that the comment on affairs of public interest as found 
in these articles was fair, in which case there can be no libel." I 
do not think the Judge would have used that language if he had 
interpreted the words complained of as attributing dishonest and 
corrupt motives to the plaintiff.

In considering the meaning of the words used it is necessary to 
bear in mind the distinction In-tween an allegation of a fact and 
an expression of opinion. In general, comment can only lx* an 
expression of opinion, though there is an exception to this which I 
shall presently mention. And it is very often difficult, as < Mgers 
on Libel and Slander, 4th. ed. p. 19*2, points out, to distinguish 
between an allegation of fact and an expression of opinion. In 
this connection I would refer to the words of Field. J.. in the case 
of O'Brien v. Marquis of Salisbury, 0 Times L.R. 133 at 137 :

It seems to me that comment may sometimes consist in the statement of 
a fact, and may lie held to be comment, if the fact so stated appears to be a 
deduction or conclusion come to by the sjieaker from other facts stated or 
referred to by him, or in the common knowledge >f the person speaking, 
and those to whom the words are addressed and from which his conclusion 
may reasonably be inferred. If a statement in words of a fact stands by itself, 
naked, without reference either expressed or understood to other antecedent
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ALTA. or Hurrounriing circumstances notorious to the speaker and to those to 
whom the words were addressed, there would be little, if any, room for the

J_inference that it was understood otherwise than as a bare statement of fact:
Khepvard but if, although stated as a fact, it is preceded or accompanied by such other

<'• facts and it can reasonably be based U|kjii them, the words may reasonably
Hvi.i.etin. |w r(,glirijv,i comment and comment only, and, if honest and fair, exeus-

stuart. J. able; and whether it is to be regarded as fact or comment, is a question for tin
jury to be determined upon all the circumstances of the case.

Look, then, first, at the surrounding and antecedent circum
stances. The plaintiff had been a member of the city council 
for the current year and also a member of the Safety and Health 
Committee of the council, which had special charge of matters 
of police. There* had earlier in the year been great agitation by 
public meetings and otherwise upon the question of houses of 
prostitution in the city, which agitation led to a judicial inves
tigation asked for by the majority of the council, the plaintiff 
among them. The Judge had made a very exhaustive report 
upon conditions and that report had been published in full in the 
newspapers. In that report, which would therefore lie matter of 
common knowledge to the electors of Edmonton, the Judge had 
found as facts that there had been grave laxity and misconduct 
on the part of police officers, and that the Commissioner of Safety 
and Health, who was the appointee of, removable by, and there
fore subject to the control of, a majority of the council, had let 
it be known to the police officers that houses of prostitution were 
not to be vigorously prosecuted, but were to be tolerated, that is, 
not interfered with, so long as there was no complaint from the 
neighbours, and as long as too many prostitutes did not gather 
in one house. The Judge found that it was difficult to believe 
that the mayor was not aware of the attitude of the police, and 
also that the chairman of the Safety and Health Committee of 
which plaintiff was a member approved of that attitude. No 
reference was made in tin* report to the responsibility of individual 
members of the Safety and Health Committee other than the 
chairman. The report was published on July 18. Then when in 
November the question of an elective commission was being 
publicly broached the defendant published the first article com
plained of. I think it must be taken as a fact in the defendant’s 
favour that all the occurrences in municipal politics during the 
current year, and particularly those just referred to, would lx* 
present to the minds of the readers of the Bulletin. The plaintiff
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being in a public office cannot plead that the article might lie read 
by persons who knew nothing about the municipal politics of 
Edmonton, because that would be limiting the possibility of 
comment upon public affairs on the part of newspapers to an 
extent which would practically destroy it.

Now the question is, would any resident of Edmonton, ac
quainted with all the antecedent circumstances to which I refer, 
interpret these words as a statement of fact or as an inference of 
fact being made by the writer? Would a reader acquainted with 
the antecedent and surrounding circumstances understand the 
words as imputing a course of conduct consciously intended to 
encourage and protect vice and crime?

It seems to me that it is clear that any ordinary intelligent 
reader would see at once that an inference of fact was being made 
by the writer. To such a reader it must have been obvious that 
to encourage and protect vice and crime could not he in itself an 
act, but rather a consequence of some act or omission, or series of 
acts or omissions. Surely when it is said of certain persons that 
they encourage and protect vice and crime it must be meant that 
some acts or omissions of theirs had that result?

It is quite noteworthy that even tin* plaintiff in his innuendo 
did not venture to assert that the words meant, that he had con
sciously and purposely encouraged and protected vice and crime. 
Of course he is not bound by his innuendo but may rely upon any 
meaning that the jury consider may in the circumstances be fairly 
attributed to the words used, taken in their ordinary sense. The 
trial Judge evidently took the view that the true meaning to be 
attributed to the words, in view of all the antecedent and sur
rounding circumstances, was that the course of conduct of the 
members of the council named, the plaintiff among them, had 
resulted in the encouragement and protection of vice and crime 
and not that there had been a conscious intention on their part 
to do so.

The case of O'Brien v. Marquis of Salisbury, supra, is in some 
ways very similar to this. O’Brien had addressed a large meeting 
in Tipperary upon the subject of evicted tenants and the treat
ment which should lx? accorded to those who took their places. 
The Marquis of Salisbury in a speech following shortly after said:

Mr. O’Brien, in language not so crude as I have used Imt perfectly distinct, 
urged upon all those who heard him. that men who took unlet farms should be
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treated as they have been treated during the last ten years in the locality in 
which he s|H»kv—-that is to sav, that they should be murdered, robbed, their 
cuttle shot and ill-treated, their farms devastated.

O’Brien brought an action for slander, alleging these words to have 
been used and adding the innuendo that the defendant meant 
that the plaintiff had solicited and incited those who heard him 
to murder, rob, and commit other agrarian outrages upon men 
who took unlet farms. The presiding Judge at the trial, Stephen, 
J., had left it to the jury to say whether the defendant had used 
the concluding words of the above quotation as a direct state
ment of what the plaintiff had said in his speech or had been 
merely making an inference or conclusion as to the plaintiff's 
meaning, and also the Judge left it to the jury to say whether, in 
all the circumstances, evidence having been admitted to shew the 
history of eviction and boycotting in Tipperary during the past 
ten years, the inference as to O'Brien's meaning was a reasonable 
one or not. And, in concluding his judgment in appeal, Field, J., 
said :—

It was for the jury to give due weight to and consider the language and 
evidence on both sides, and to consider all the facts which they reasonably 
thought upon the evidence were in the common knowledge of the speaker 
and those to whom his words were addressed; and if the jury came to the con
clusion that the defendant’s language reasonably conveyed no injurious mean
ing bul was only one of inference and conclusion, that the effect of the com
mendation of boycotting, couched in the language used, led to the adoption of 
practices which ultimately resolved themselves into crime and that this was a 
fair and honest inference reasonably arrived at by the defendant, I cannot say 
that the verdict is unreasonable so that it ought to be set aside.

So in the present case, it was for the trial Judge, and there 
having been no jury I suppose it is equally for us, to say whether 
the words used were words of inference and conclusion and whether 
in all the circumstances to which I have referred that inference 
and conclusion was not absolutely the correct and proper one, 
but one which might reasonably and with fairness and honesty 
be made by the editor of a newspaper in the discussion of muni
cipal affairs and of the conduct and public actions of municipal 
officers.

I have after a careful consideration of the words come to the 
conclusion that the words were words of inference and conclusion, 
and that they therefore amounted to comment and not to state
ment of fact and that this would be the sense which an ordinary 
intelligent elector, reading them, would attribute to them.
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I am also of opinion, not that the inference and conclusion was 
the logically accurate and truthful inference to draw, because 
that is not material, but that the inference was one which a reason
able man could with perfect honesty and fairness draw from all 
the circumstances to which I have referred.

The Court, I think, is entitled to take judicial notice of the 
fact that in large municipalities like the city of Edmonton the 
administration of the criminal law, at least in its initial stages, is 
in the hands of the municipal council through its appointment and 
control either directly or indirectly of the police force of the city. 
That control is more immediate and direct than is the control by 
the provincial legislature of the administration of the criminal 
law throughout the province. The legislature cannot dismiss 
the Attorney^leneral directly as the council here could dismiss 
the Commissioner of Safety and Health. Yet what would be 
thought of a member of the legislature bringing an action for libel, 
if a newspaper attacked the Attorney^leneral for laxity in the 
administration of the law and charged all who supported h m in 
the legislature with encouraging crime and even untruthfully 
stated that the member bringing the action was a supporter of 
the Attorney-General? Of course, the analogy is not complete, 
but the difference is as it appears to me against the plaintiff on 
this point because of the more direct control by the council.

For these reasons, and particularly because 1 do not think 
that the articles complained of fairly and fully read in the light 
of all the circumstances could be taken as imputing a personal and 
corrupt intention to encourage vice and crime, I am of opinion 
that the Trial Judge was right so far as this aspect of the alleged 
libel is concerned.

With regard, however, to the charges alleging the existence 
of a so calk'd Tammany organisation, the case, as it appears to 
me, stands in a different position. Throughout all the articles 
complained of, including even the apology, so called, there is in 
my opinion a plain assertion that the plaintiff was associated with 
such an organisation. The meaning of the expression used in 
the first article “A Tammany organisation on strictly New York 
lines” is not one which is obvious upon the face of it. The ex
pression falls within the class of expressions as to which evidence 
may be directly given as to their meaning, i.e., slang expressons, 
or words used in some special local, provincial or customary sense.
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The innuendo alleged in regard to the first publication is, I think, 
rather futile. It is stated that the writer insinuated that the 
plaintiff had used the taxpayers’ money for unlawful and improper 
purposes. 1 should be surprised if such an allegation, if that wen- 
all that could be inferred as to its meaning, could be considered 
libellous. A municipal council may quite innocently, and, indeed, 
1 am sure often does, use the ratepayers’ money for unlawful 
purposes. A mistake as to the meaning of a statute or a by-law 
may easily have that result; and any use of the money which 
sound policy would condemn may be said to be improper. And 
the plaintiff is in this ease confined to his innuendo because it ir
on I y by an innuendo that the meaning can be revealed. Unless 
the words are such as to be libellous on their face without an 
innuendo, the plaintiff is confined to the innuendo which he alleges. 
In the absence, therefore, of an innuendo that the plaintiff know
ingly and pun wisely used the ratepayers’ money for unlawful 
purposes I think the plaintiff cannot succeed.

The article asserts that the plaintiff was a member of “Tam
many,” and the meaning is clearly explained in the article itself. 
After referring to the “Majority of Administration” to which it 
alleged the plaintiff belonged and which it described as “Tam
many,” and after referring to the question of the votes upon the 
paving contract, the article said : “The members of the council 
(clearly referring to the plaintiff among others) who were so care
ful not to let a printing contract of $10,000 or $12,000 to their 
friends will have to do a lot of explanation to satisfy the men who 
had to stint their families in order to get their taxes paid by last 
Monday afternoon that their split on the paving contracts running 
into the hundreds of thousands was for the protection of the city’s 
interest and not because of a split as to a possible rake-off . . .
We have had one year of Tammany. We can’t stand another.” 
The insinuation made there seems beyond doubt, and it is this, 
that the plaintiff was one of a number of aldermen who were 
acting corruptly and dishonestly in their dealing with the paving 
contracts. The interpretation given of the word Tammany in 
the article of December 1st, may, I think, also be taken as an 
admission by the defendant of the real meaning of the term and 
applying that interpretation to the article of the 2nd, I think it 
clearly supports the innuendo alleged in paragraph 5 of the claim
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that the plaintiff conspired with other members of the council 
“to introduce and carry on in the city of Edmonton corrupt and 
unlawful practices.” There can in this matter be no way open 
for an interpretation which would not impute personal knowledge 
and participation. And when personal corruption is charged 
there is no distinction between the plaintiff as an alderman and as 
a private citizen.

In the so called apology the assertion complained of is.............
repeated by the recurrence of the insinuation at the end that the 
plaintiff was part of a Tammany organisation. There was no 
attempt to prove the truth of this insinuation so far as the paving 
contracts were concerned, and 1 think therefore the defendant 
is liable.

If there had l>een anything in the evidence to suggest the 
protection and encouragement of vice and crime in connection 
with prostitution as implied in the meaning of a “Tammany 
organisation,” it would in my opinion have given a much different 
aspect to the alleged libellous character of the passages dealing 
with that subject. But there does not seem to have been any
thing proven suggesting such a meaning in the phrase.

With regard to the remaining passages alnuit terrorism, libel 
suits and “unwritten law,” I do not think it necessary to examine 
them in detail; because even if libellous, which may be doubtful, 
I should not l>e inclined to add much if anything to the amount 
of damages on account of them. After all, they do not c 
the real substantial ground of complaint.

The freedom of the press is of course to be carefully guarded 
by the Courts, ami vigorous criticism of public men should not 
in the public interest be unduly restrained, but there is another 
side to lie remembered which is that the willingness of good citi
zens to serve in municipal affairs is often repressed by fear of 
unjust and unfair attacks upon them.

I think therefore the appeal should be allowed with costs, 
the judgment below set aside, ami judgment entered for tin* 
plaintiff for damages and costs of the action. As no special 
damages was suggested, only general damages can be given, and 
there would appear to be no reason why we should not ourselves 
fix the amount. The sum of $450 would appear to me in all the 
circumstances to lx- fair, and there should be judgment accor
dingly.
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Scott and McCarthy, JJ., concurred.
Beck, J.:—In effect the only grounds of defence relied upon 

are (1) apology, (2) fair comment. Libel and Slander Act, 1913 
(2nd seas.), eh. 12, sec. 7.

The three propositions: (1) that there was an administration 
party; (2) that the plaintiff was a member of it, and (3) that it- 
policy was toleration of vice and Tammany organisation are 
propositions of fact. If the defendant has proved these facts to 
be true I think all the rest comes in under the head of fair comment 
because though many things are stated with regard to the con
ditions existing in the city as facts, they are not attributed to the 
plaintiff except as being the natural and, in the mind of the writer, 
the inevitable result of the policy attributed to the plaintiff.

Whether or not greater evils How from a “toleration of vice,’’ 
for instance, in the form of a supervised segregation of house - of 
ill-fame than from what those who favour toleration contend are 
utterly ineffective and everlasting attempts to eradicate the evil 
is a question upon which people's minds are, with perfect sincerity, 
widely divided, and the arguments pro and contra must be ex
pected to be expressed with great vigor and illustrated with 
telling examples and accompanied by some vituperation of person- 
of contrary opinions; and all this if it is no more than “fair, 
honest, independent, bold, even exaggerated ” comment is covered 
by the plea of fair comment. Merivale v. ('arson, 20 Q.B.D. 275.

Some opinions, though honestly held by some individuals or 
by certain classes of the community, being held by others in 
reprobation or detestation, are a cause of disagreement and ill- 
feeling between the holders of such opposing opinions resulting 
in the building up of prejudice between them in the avoidance of 
one another and the refusal of support in social, municipal and 
political affairs by one or the other. It is therefore, I think, 
libellous falsely to attribute to one opinions of this character. 
Some instances occur in the books ; for instance, imputing to a 
Presbyterian gross intolerance in refusing the use of his hears»- 
for the funeral of his deceased servant because his body was to hi- 
interred in a Catholic burial ground ; Teaey v. M'Kenna, Ir. H. 
4 C.L. 374 ; charging a French Catholic candidate for parliamen
tary election in the Province of Quebec with being a “ Freemason." 
Lareau v. La Compagnie d'imprimerie de la Minerve (1883) 27 
L.C.J. 336, 337; 6 L.N. 156.
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So iq the present case if the plaintiff was opposed in opinion 
to the “toleration of vice,” it would, I think, be defamation to 
say of him that he held an opinion favourable to it because it 
would disparage him in the eyes of those of the community whose 
good opinion he was most desirous of securing.

The evidence completely satisfies me that the plaintiff was 
personally not in favour of the “toleration of vice.”

He persistently and consistently urged the police investigation 
—a thing which was thought by many of the public, ns indicated 
by several petitions and addresses before the council, to be the 
necessary first step towards the remedy of the evil conditions, and 
the result of which furnished the Bulletin with the foundation for 
its criticism of the administration party.

It was suggested that the plaintiff might have made, what 
he claimed was his attitude, clear, by resigning, but first it is not 
shewn to what extent if any he was, or in so short a time in office 
could have become aware, of the evil conditions; and secondly, it 
might, I think, be equally well suggested that being in office he 
could work more effectively for the eradication of the evils.

I cannot find that the defendant has established its defence of 
fair comment.

As to the defence of apology I think that had the so-called 
apology stopped at the point at which its quotation ends in the 
statement of defence it would have been sufficient. But the* 
apology then- set out was part of a lengthy article which proceeded 
to reiterate the assertion that the plaintiff" was a menilht of the city 
administration—and the Bulletin must accept its own interpre
tation of “Administration”—and that the plaintiff was conse
quently responsible directly or indirectly for the evil results of 
the policy of the administration.

In my opinion therefore the verdict for the defendant ought to 
be set aside with costs and judgment entered for the plaintiff; if 
the plaintiff is satisfied with the nominal damages—which tin- 
statute fixes as $.">—a judgment may be entered for that amount 
with costs, but if the plaintiff is not .satisfied with the nominal 
damages, there should be an assessment of damages, the plaintiff 
to have the costs so far and the costs of the assessment to be in 
tin- discretion of the trial Judge on the assessment.

Appeal allowed.
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Statement

Re RISPIN.
Ontario Supreme Court, Appellate Division, Mulock, C.J. Ex., and date, Ridde' 

and Sutherland, JJ. December 24, 1914.
1. Wills (| III L—196)— Legacy in lieu of debt—Abatement upon

INSUFFICIENCY OF ASSETS.
The principle that a legacy given in satisfaction of dower does not abat 

upon a deficiency of assets is inapplicable to the case of a legacy given t 
a creditor in satisfaction of an ascertained debt, as to a physician in fu 
settlement for his services; nor is the physician entitled in such event t 
claim the full amount of his bill and to share pro rata for the balance of 
the legacy.

[Re Wed more, 119071 2 Ch. 277, followed.)

Appeal from the judgment of Middleton, reversing tie 
Judge of the Surrogate Court of the County of Middlesex, mad- 
upon the passing of the accounts of executors allowing a payment 
of $1,500 made by the executors to a physician, a legatee.

The judgment of Middleton, J., is as follows:
This motion is an appeal from the determination of tie 

Surrogate Court Judge with reference to a payment of a legae.x 
of $1,500, made by the executors to I)r. Tisdall. Some question 
was raised as to the jurisdiction of the Surrogate Court Judge to 
deal with this question upon an audit. To avoid doubt, it was 
agreed by all parties that this motion should be treated, not merely 
as an appeal from the order of the learned Surrogate Court Judge, 
but also as a motion, as upon originating notice, to determine 
the question now arising.

By his will the testator gave a number of pecuniary legacies, 
including among others a legacy of $1,500 to Dr. Tisdall, who had 
been attending him during his last illness. This legacy was to 
be taken in satisfaction of the doctor’s bill against the testator 
This bill at the time of the decease would amount to about $300. 
The question is, whether the fact that Dr. Tisdall was a creditor, 
and that the legacy was to be accepted by him in satisfaction of 
his claim, gives him priority over the other legatees. The estate 
has not turned out as wpll as contemplated by the deceased, aud 
the general pecuniary legatees will not receive more than 50 cents 
on the dollar.

The precise point is determined in favour of the abatement 
by the decision in In re Wedmore, [1907] 2 Ch. 277, where it was 
determined that the principle by which a legacy given in satis
faction of dower was entitled to priority, and did not abate, was 
inapplicable to the case of a legacy given in satisfaction of an
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ascertained debt. The learned Surrogate Court Judge has de
clined to follow this decision, deeming it to be in conflict with the 
principles enunciated in a number of earlier cases.

No doubt, there are dicta looking the other way; but this is 
the only decision upon the precise question; and I think the safer 
course is to follow this decision, so long as it is not overruled bv 
some Court of higher authority. In the last edition of Theo
bald, the case is accepted without question, and the statement, 
appearing in the earlier editions of that work, which favours the 
view entertained by the learned Surrogate Court Judge, has been 
modified so as to accord with the decision.

With all respect to those who entertain the contrary view, the 
decision in question commends itself to me. The laxv by which a 
legacy to a widow in lieu of dower is entitled to priority is now’ too 
well settled to admit of question. It is in truth based upon the 
doctrine of election. The testator, desiring to dispose of property 
which is not his, namely, his wife's dower interest, in effect offers 
her a price w'hich he is willing to pay for it. Before those claim
ing under the testator can take a benefit under his will which 
deals with this property sought to be purchased from the widow, 
they must pay the price.

This has no application whatever to the case of a creditor. 
The testator is not purchasing anything from him; and, although 
his failure to rank as a creditor may benefit the legatees, it cannot 
be said that any assets pass from him to the testator or his estate. 
He takes the legacy by the bounty of the testator. The testator 
has chosen to limit his bounty by directing that it is conditional 
upon the creditor waiving his claim as creditor. The bounty is 
so much the less, because part of the money received in truth 
represents a debt. The creditor should have the right, and no 
doubt has the right, to decline to receive the legacy upon these 
terms. He could then assert his claim, but I can conceive no 
foundation for the statement that because a debt, w'hich may be 
trivial in amount, has to be forgiven as a condition of the receipt 
of the legacy, the legatee, therefore, acquires priority.

The testator’s bounty is limited by the inadequacy of his 
estate, so all the beneficiaries should abate.

If the intention of the testator is to be sought, it is inconceiv
able that this would justify the contention of the legatee. If

rRf.
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ONT. the testator had realised that his estate might not Ik* sufficient
K.C. to pay all, is it likely that he would intend his doctor, whose bill

R. was only .$300, to receive the $1,500 in full, at the expense of the 
near relatives, whose legacies would have to abate?

Statement. For these reasons, I think the appeal should be allowed, and 
that an order should now be made, on the originating notice, 
declaring that the legacy to Dr. Tisdall abates pari passu with 
the other legacies.

The costs will come out of the estate.

Riddell, J

Buchner, for the appellant.
T. G. Meredith, K.C., for Charles Roe, the respondent.
J. Macpherson, for the executors.
The judgment of the Court was delivered by
Riddell, J.:—The late Luke Rispin by his will bequeathed 

his property to a number of beneficiaries. One clause of 
his will reads: “To my physician W. J. Tisdall the sum of fifteen 
hundred dollars in full settlement for his services during the past 
five years.”

There is a deficiency of assets to pay all the legacies ; Dr. 
Tisdall’s bill is only $300: His Honour Judge Macbeth held 
that this legacy did not abate; Mr. Justice Middleton held the 
reverse ; and this is an appeal from the decision of Mr. Justice 
Middleton.

A careful perusal of all the cases cited in the judgments and 
the arguments convinces me that the only case of authority in 
our Courts, which is a decision on the point, is In re Wedmore, 
[1907] 2 Ch. 277. There are many dicta and text-writers’ state
ments, but no other decision; and 1 think it should be followed.

It was suggested that possibly the right decision would be to 
allow the appellant the amount of his bill in full and let him share 
pro rata for the balance; but that course is negatived in the case 
cited.

The appeal should be dismissed ; but, in view' of the difference 
of judicial opinion, of the long line of dicta, and of the difficulty 
having been occasioned by the testator himself, I would give costs 
of all parties out of the estate.

Appeal dismissed.
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FORNELL v. NELSON.
Manitoba Court of A/nn al, Homll, C.J.M., ami II ic liar ils, Perdue, Cameron 

ami Haggart, .1,1.A. A/,ril 2ô, 1910.

1. Master xxu servant (§ II (’ 1 1 s.'ii ('oxtrihvtory ni:m h;ex<e:
KNOWLEDGE OF DAMIER N'ox-ASSEMPTloN OF RISK.

A workman who, in pursuance of orders, operates a machine which 
he knows to he dangerous and unguarded, is not necessarily guilty of 
such contributory negligence as should absolve his employer from lia
bility. unless the workman has in fact agreed to assume the risk involved.

1 Williams v. Hirminghnm, |lx'.i'.'i J (J.li. MS. Smith v. linker, 11 S'.» 11 
A.C. 32">, Montreal Park ami I. II. Co. v. McDougall. 3(1 (’an. S.C.H. I. 
referred to.)

Appeal by the defendant from a judgment in an action for 
injuries.

II../. Symington, for appellant.
T../. Murray, for respondent.
Howell, C.J.M. and C ameron, J.A. concur with Perove, J.A. 
Perdue, J.A.:—This is an action by a workman against his 

employers to recover damages for injury to his hand caused by a 
machine while he was engaged in his work. The action is brought 
both under the Employers' Liability Act and at common law. 
The facts of importance are as follows: The defendants' shop was 
a small one in which "> men, including the working foreman, were 
employed. The shop contained certain machinery used in doing 
carpenters’ and joiners’ work. One of these machines was a 
jointer. It consisted of a table fitted with revolving knives and 
was used in shaping pieces of lumber. The machine was known 
to be dangerous and the defendants designed and provided a 
guard which was adjustable to the machine, but could be removed. 
This guard seems to have been approved by the inspector under 
the Manitoba Factories Act.

On the day the accident took place the plaintiff was ordered 
by the foreman to do some work which involved the use of the 
jointer. It was then within a few minutes of closing time and the 
work was to be done that evening. Just before this, the foreman 
himself had been working on the jointer with a man named Haas, 
who acted as helper. The foreman had removed the guard from 
the machine so as to operate it more easily. The foreman had 
been called away, leaving Haas at the machine. Plaintiff proposed 
to the latter that he would help him (Haas), do the rest of the 
work, which was almost finished, and that Haas would then assist 
him with his, the plaintiff's work. This was agreed to and while

37—27 d.l.r.
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they wore both engaged on the work which the foreman ami Ha;i* 
had been performing, the plaintiff’s hand was caught by the kniv. - 
and the injury was caused. The guard had not been replaced 
on the machine after the foreman had removed it. The trial 
Judge submitted a number of questions to the jury and tin 
with the answers returned, are as follows:—

1. W;ts the jointer in use a reasonably safe machine (having regard > 
all the circumstances) for the plaintiff to use in levelling the hoards? A. \
2. If not, would it have been reasonably safe (having regard to all the m 
cumstances) hail the guard been attached? A. Yes. 3. Did the plaint : 
know there was a guard? Not answered. 4. Was the plaintiff engage! 
in his master’s business in working with Haas in the bevelling of the hoard' 
A. Yes. 5. Were the defendants guilty of negligence? A. Yes. ii. If 
“yes” to the last queston, s|>ecify fully and in detuil the acts of negligence 
A. By not guarding the machine properly. 7. Was any employee, oth- 
than the plaintiff, guilty of negligence? A. Yes, the foreman. 8. If so, wir 
and s|M‘cify the acts of negligence? A. The foreman by not following instrm 
tions as to guard. 9. Was the plaintiff guilty of negligence? A. To 
certain extent. 10. If “yes” to the last question, s|>ecify fully and in detail 
the acts of negligence? A. By working the machine without being pro|x-rl\ 
guarded. 11. Whose negligence really caused the accident? A. Foreman * 
12. If the plaintiff is entitled to recover, what is a fair amount to allow liin. 
by way of compensation? (a) Under the Common Law? A. $800. Ii 
Under the Employers’ Liability Act? A. $800. 13. What is the amount
your verdict? A. $800. Four months' wages, $300; doctor's fees. $.‘>n 
10 per cent, on his wages for five years, $400.”

The answers to questions 5 and 6 find the defendants guilty 
of negligence in not guarding the machine properly. Answers 7 
and 8 shew that this negligence was that of their foreman, who had 
failed to comply with the defendants’ instructions ns to the guard.

It is objected on the part of the defendants that no answer 
was given to question 3, and that the answers to questions 9 and 
10 shew that the plaintiff himself was guilty of negligence. In 
so far as question 3 is concerned, I fail to see its importance. Even 
if the plaintiff knew there was a guard, the fact remained that In 
was told by the foreman to do work which involved the use of 
tin- machine from which the foreman had himself removed tin- 
guard. The answers to 0 and 10 shew that the plaintiff was guilty 
of negligence to the extent that he worked the machine while it 
was not properly guarded.

Now, a workman who, in pursuance of his orders, operates 
a dangerous machine which is unguarded and who knows that in 
so doing he is incurring a risk is not necessarily guilty of such
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negligence us would absolve his employer from liability. It 
must also be found as a fact that the workman had agreed to under
take the risk involved in the use dangerous machine: It 77- 
hams v. Birmingham, [ 1899] 2 Q.B. 338; see also Smith v. Baker, 
[1891] A.C. 325; Montreal Park <V I. I{. Co. v. McDougall, 30 
Can. S.C.H. 1. There is no finding in the present case that the 
plaintiff had so agreed. A finding similar to that made by the 
jury in this case, as to qualified negligence on the part of a work
man in operating a machine which he knew to be dangerous and 
was unguarded, might be made in almost every case nature,
but that would not be enough to absolve the master unless the 
workman had in fact agreed that lie, and not the master, should 
assume the risk and responsibility.

The jury finds by answer 11, that the negligence which really 
caused the injury was that of the foreman. I think the objection 
that the plaintiff, in assisting Haas at the work the latter was 
engaged in, was acting on his own initiative and without orders, 
cannot be sustained. The answer to question 4 establishes that 
the plaintiff while assisting Haas was engaged in his masters’ 
business and the evidence shews that in giving this assistance 
he was getting work, then occupying the machine, completed and 
out of the way, so that he could finish the work put in his hands 
by the foreman, work which had to be finished within the short 
time remaining before the shop closed.

Although not without doubts, 1 think the answers are suffi
cient to support the verdict. The appeal should, therefore, be 
dismissed with costs.

Haggart, J.A.:—I have read the judgment of Perdue, J., and 
I agree with the conclusion at which he has arrived and concur 
in his disposition of the case.

The answers of the jury to questions 5 and 0 are an express 
finding that the defendants were guilty of negligence which con
sisted in not guarding the machine properly, and the answer to 
question 11 finds that the negligence which really caused the 
accident was the foreman's.

The answers to questions 9 and 10 at first appeared to me to be 
a little inconsistent with other findings. To these questions they 
reply that the plaintiff was guilty of negligence to a certain extent 
by working the machine without being properly guarded. There 
is no finding in express terms that this contributed to the accident.

MAN.

C. A.

Perdue. J. A.

Haggart, J.A.
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MAN. Reading all the questions and answers together and giving
C. A. full effect to every word and sentence I would conclude that the

Fokxell jury thought that the defendants' negligence was the causa
efficiens.

Hnggart, J.A.
The jury have drawn their inferences and have made their 

findings. There was evidence to support their findings and the 
trial Judge was on those findings justified in entering a verdict 
for the plaintiff.

As to disturbing the verdict, I think the observations in the 
judgment of Lortl Atkinson in Toronto R. Co. v. King, [1908] A.C. 
260, are applicable.

That was a case where the tram car ran against the van and 
killed the driver. He says:

Their Lordships are therefore of opinion that the defendants were not 
entitled to a nonsuit and that there was evidence to go to the jury on the 
two issues. (1) whether the driver of the train ear was guilty of neglige nee 
and (2) whether deceased was guilty of contributory negligence. The jury 
have practically found these issues in favour of the plaintiffs. They are the 
tribunal intrusted by law with the determination of issues of fact and their 
conclusions in such matters ought not to be disturbed because they are not 
such as Judges sitting in Courts of Appeal might themselves have arrived at.

See Bridges v. North London R., L.R. 7 H.L. 213; Pickering 
v. G.T.P.R. Co., 24 Man. L.R. 544, and Schwartz v. Winnipeg, 
12 D.L.R. 56, 23 Man. L.R. 483, and City of Winnipeg v. 
Schwartz, 16 D.L.R. 681, 49 Can. S.C.R. 80.

Richarde, J.A. 
(dissenting)

I would dismiss the appeal.
Richards, J.A., dissented. Appeal dismissed.

B. C. Re DOMINION TRUST; CRITCHLEY’S CASE.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin. (lallihcr• 
and McPhmips, JJ.A., April 17, 1916.

1. Corporations and companies (§ VI F—344)—Duties of liquidator— 
Claims- -Power of Court.

The Court has no jurisdiction to interfere with the statutory duties 
of a liquidator under see. 73 of the Winding-up Act. U.S.C., lROfl, 
ch. 144 (which requires him to give notice to all creditors to prove their 
claims), by making an order staying all proceedings taken by him until 
the final adjudication of certain selected claims, even if the intention 
of the order is merely to minimize costs and expedite proceedings.

The liquidator is not an officer of the Court in the same full sense 
as a registrar, etc. Certain things he may do with the approval of 
the Court, others he is authorized to do without the control of the Court.

Statement Appeal from an order of Murphy, J., under the Winding-up 
Act,, R.S.C. 1906, eh. 144.

Joseph Martin, K.C., for appellant.
Douglas firmour, for respondent.
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Macdonald, C.J.A.:—Sop. 33 of tin* Wiruling-ui) Act (R.S.C. 
eh. 144) declares that the liquidator
shall perform such duties in reference to winding-up the business of* the 
company as are ini|>osed by tin* Court or by this Act.

Sec. 72 authorises the Court to fix a date on or before which 
creditors shall send in their claims to the liquidator. When 
claims have lx*en sent in. it is the duty of the liquidator to decide 
which claims, if any. he will require the claimant to prove before 
the Court. R. 21 of the Winding Vp Rules directs him to leave 
at the registrar’s office a list of the claims shewing those of which 
he does and those of which lie does not require proof. Sec. 73 
provides that the liquidator may give notice to creditors to prove 
their claims before the Court on a day to In* specified in the notice.

The respondents are four creditors of the company in liquida
tion who appear to have foreseen that proof of their claims would 
he required by the liquidator. They, therefore, moved and ob
tained an order of the Court directing the liquidator to leave the 
list above mentioned wit!i the registrar, but the order went further 
and also directed the liquidator to co-operate with the respondents' 
solicitors in selecting a limited number of disputed claims to be 
brought before the Court for adjudication. The liquidator filed 
the list as directed, but neglected to participate in such selection. 
The respondents thereupon again moved the Court and obtained 
an order that the claims of tin* respondents be* entered for adju
dication on a day to be thereafter fixed. The claims of two other 
creditors were apparently without prejudice, as leave to the 
liquidator to appeal was included in the same order. It was fur
ther ordered that until final disposition of these claims all pro
ceedings in respect of the other claims on the list should In* stayed.

I can find no warrant for such an order in the Act or rules, 
nor have we been referred to any other authority for it. There 
art* certain things which may be done by the liquidator only with 
the approval of the Court. They are specifically set out in the 
Act. There are others which the liquidator is authorised to do, 
and it is manifest to me that in respect to these the Court cannot 
control him so long as lu* keeps within the authority given him. 
It is idle to speak of the inherent jurisdiction of the Court over 
its officer where the officer acts in pursuance of authority given to 
him by statute. The statute says the* liquidator may give notice 
to claimants requiring them to prove their claims in Court. The

581
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order complained of in effect says that the liquidator shall not 
give such notice. Under the statute what the liquidator has to 
do*is plain enough. He has to decide the questions left to his 
discretion If he should decide that a claim ought to be
proved before the Court he must bring the claimants before the 
Court in the manner provided by sec. 73. This section has to do 
with judicial proceedings in which a liquidator brings the question 
of the right of the creditor to rank on the estate into Court for 
adjudication.

The respondents, and as intimated by counsel, a large body 
of others in the same situation, think that a saving in costs to all 
parties concerned would be effected if certain questions of law 
affecting all creditors of that class should be decided without 
bringing more than a limited * 1er of them before the Court. 
I have every sympathy with that desire, but the responsibility in 
this instance rests with the liquidator. The statute has placed it 
there. He ought not to incur unnecessary expense, and while 
his counsel intimated in his argument before us that he intended 
to give notice to all the creditors concerned requiring them to 
attend and prove their claims yet, it may be that after what has 
been said he will adopt the course which the Judge in the Court 
below apparently thought a very proper one.

Mr. Martin seemed to think that it was in the interest of the 
estate to bar every creditor who was either unwilling or unable 
through lack of means to verify his claim. I do not agree with 
that notion of the liquidator’s duty. I think his duty is more 
correctly stated by the Lords Justices in Cooch's Case (1872), 7 
Ch. App. 207 at 211. They said :—

In truth it is of the utmost importance that the liquidator should as the 
officer of the Court maintain an even and impartial hand between all tin 
individuals whose interests are involved in the winding-up; he should have 
no leanings for or against any individual whatever.
It is not the liquidator’s duty to get rid of a single creditor whose 
claim is just, and if the justice of his claim depends upon the 
decision of legal questions ei pertinent to the claims of a 
large body of creditors and can be decided in an adjudication 
upon six of such claims at a saving of expense it is the liquidator's 
duty to assist and not to retard the accomplishment of this end. 
If the Court below had power to make the order appealed from 
I should unhesitatingly sustain it, but in my opinion it had not the 
authority to make it.

3

4
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may he noted that the English Winding-up rule No. 102 
differs from sec. 73 by providing that the liquidator “unless 
otherwise ordered by the Court’' may from time to time fix the 
date for proof of claim. The appeal should, therefore, be allowed.

Martin, J.A.:—Sec. 73 ini]Mises the duty upon the liquidator 
of giving a notice to all the creditors, or those so claiming to be, 
of the company

day to bo numoil 
of the ( 'oiirt.

in default of which their claims “shall be disallowed.”
The order complained of assumes the power to arrest the hand 

of tin- liquidator in the performance of this clear statutory duty 
by directing that all proceedings taken by him to obtain that end 
shall be stayed till the final adjudication of the claims of certain 
creditors selected out of several thousand claims against the com
pany. In my opinion it is clear that there is no power to make such 
an order; nowhere in the statute is any authority given to a .bulge 
to over-ride the directions of the statute by the exercise of his 
discretion or otherwise, nor is there any inherent power to do so, 
so that of itself ends the matter.

Hut apart from this, what is done by the order is to seek to 
make test cases in certain classes of creditors, but this has none 
of the advantages, such as finality, of a test decision, and there 
can be no consolidation of the claims, because thousands of these 
creditors are unrepresented and no one is aut horised to speak for 
or bind them, yet they may, in effect, ultimately claim the benefit 
of any favourable decision on these selected cases while escaping 
any responsibility for the costs thereof if unfavourable or being 
bound thereby. And in the meantime the mueh-to-bc-desircd 
object of the liquidator to carry out the provisions of the statute 
by clearing up the list of claimants as quickly as possible, and weed
ing out bogus creditors, or those who have no desire to litigate 
is frustrated.

The further suggestion is made, however, that the action of 
the liquidator amounts to an abuse of the process of the Court 
which ought to be restrained by the exercise of the inherent 
jurisdiction. Though the liquidator, like a trustee in bank
ruptcy, may in general terms he said to be an officer of the Court 
li< Silver Valley Mines (1882), 21 Cli.l). 381; and lie Canine, E.r 
parte Simmonrls (1885), lti Q.B.D. 308, yet Sir ( leorge Jessel, M.R.,

requiring such creditors to attend before the Court on ; 
in such notice and prove their claims to the satisfaction <

ÔS3
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in the first mentioned ease, p. 380, more precisely described hilt, 
as a “paid agent of the Court “ and Cotton, L.J., says, p. 302. 
that “he is a person appointed by the Court to do a certain class 
of tilings." It is obvious that at best lie is not an officer of tin 
Court in the same full sense as its regular officers are—such as tin 
registrar, etc. For this reason any question of an abuse of tin 
process of the Court by the liquidator could only arise to a very 
limited extent and 1 am unable to see how the inherent juris
diction of the Court to prevent such an abuse can be invoked in a 
case like this where he is merely doing what the statute direct - 
that he alone shall do. On the contrary, to prevent him from 
discharging this definite statutory duty by staying his hand would, 
in my opinion, be an abuse by the Court itself of its inherent 
jurisdiction. No case has been cited to us, nor, I think, can I». 
found, approaching the great length thus contended for.

Ah Phillips, J.A.: 1 am of the opinion that the order mad*
-with great respect to the Judge—was made without juris

diction. 1 have no doubt it was made, as the facts shew, with 
the desire to minimise costs and expedite the proceedings, had 
there been the jurisdiction to make the order, and it was tlie 
exercise of a discretion capable of being exercised, I would have 
been in entire agreement with the order made. The appeal in 
my opinion should be allowed.

Galliher, J.A., dissented. Appeal allowed.

SALTER v. CITY OF CALGARY.

AUnrla Supreme Court, Scott, Stuart, Heck, McCarthy, J.I. March 
24. HI 10.

1. Juhy (§ I A— h- Discrétion as to «ranting jury trials—Person ai
INJURY ACTIONS.

Rules 172. 173 and 17(i (Judicature Ordinance, Alta.; are not intended 
to leave the questions of jury or no jury to the arbitrary discretion or 
prejudice of the trial Judge or Master, but each ease must be considered 
on its own merits, as to the character of the action, the amount involved, 
with special regard as to whether the case is of a class which would tra
ditionally he tried without a jury; but such discretion is exercised on ,. 
wrong principle, when the Judge or Master, while considering an applica
tion for a jury trial of an action for damages for personal injuries, is 
influenced by an opinion, that it is more for the interests of the adminis
tration of justice that all cases should be tried by a Judge alone, and thus 
refusing a jury trial in an action where one should be granted.

[halter v. City of Calgary, 9 W.W.R. 1201, reversed.)

Appeal from the judgment of Ives, J., refusing an appli
cation for a jury in an action for damages for personal injuries
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A. A. McGillivray, for (plaintiff) appellant. ALTA.
Geo. II. Ross, K.C., and C. ./. Ford, for respondent. S. C.
Scott, J., concurred with Beck, J. Salter
Stuart, J.:—I regret that I cannot with a good conscience 

concur in the judgment of Beck, J. Il I felt free to act as a legis- 
lator I should heartily concur in the general principles he has 
laid down. But when it is suggested that it is possible to deduce 
his results from the bare wording of r. 173 I cannot bring myself 
«) follow.

Rule 173 has been presented to the nine Judges, nine local 
Judges and two Masters of this Court for their guidance and 
each of them is liable at any time to be asked to interpret its 
meaning. I venture* to say that the interpretation presented in 
my brother Beck’s judgment is one which very few of them would 
ever have dreamt was concealed within the cryptic words of 
the rule.

Prior to the adoption of the new rules, for over twenty-five 
years we had a law with regard to the right to trial by jury which 
was contained in the old rule 170. Then in the Supreme Court 
Act of 1907 the Legislature gave the Lieutenant-(iovernor-in- 
( ouncil power to alter or amend or annul the old rules. I have no 
doubt that this statute gave the Lieutvnant-Governor-in-Couneil 
power to pass the present rules 172 and 173.

But difficulties have arisen. An appeal came before the 
Appellate Division some months ago upon this very question, 
and although an order was made no reasons for judgment were 
ever given because the members of the Court were unable to 
agree upon any satisfactory interpretation of the rule. But for 
my part I am unable to depart from the views 1 entertained 
upon the former application, which were that the words of the 
rule are incapable of any interpretation which will furnish a 
definite guide1.

It may be that it was intended that as a result of a number of 
decisions extending over a period of years laying down the prin
ciples upon which a Judge in chambers should exercise his dis
cretion litigants and the profession may eventually after a long 
period of uncertainty be able to form a more or less accurate guess 
as to whether they will be able to get a jury or not. That is a 
situation, however, against which 1 think it my duty to enter an
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ALTA.*lta. earnest protest. If the Lieutenant-Ciovernor-in-Council really 
8. C. intended to throw the whole matter open to a search for a rule

Salter of guidance based upon traditional practice, whether in England
or in Territories or in other ( 'anadian provinces, I know not which,
then 1 do not think this contributes much to the certainty of 
litigation, or rather in another sense it will have contributedC

a great deal. By its very name a “rule” is supposed to be a means
of guidance. Under the old rule litigants knew fairly well where
they stood. At present even under the judgment of Beck, J., 
they will still be largely at sea. Formerly there was some preci
sion and definiteness. Now there is none.

All this may be a criticism of the rule which is out of place
here rather than an interpretation of it. But on one occasion 
in Chambers, following an opinion given me upon the meaning 
of the rule which I was bound to treat with great respect, I held 
that it places upon the party applying for a jury the burden of 
showing that the case could be, not as well, but better tried by a 
jury and I refused a jury. Ives, J., took the same view in the 
judgment appealed from. I still think there is strong reason 
for this interpretation, although it is not entirely satisfactory. 
But it would certainly leave the matter in a more definite position, 
even though the result may have been to abolish trials by jury 
altogether.

I should really prefer this interpretation to one which in effect 
drives us to rules in force in distant jurisdictions, or a rule plainly 
repealed, in search for guidance.

McCarthy, J., will be unable to take part in the judgment to 
be delivered in this case. In order to settle the matter I therefore 
exercise my whim in favour of a jury, but it is simply ipse dixi. 
This is contrary to the decision I formerly gave in Chambers, but 
the rule being such as it is and the divergence of opinion such 
as it is, no one can complain of that.

Beck, J.:—It involves the construction and the principles 
involved in the construction and application of one or two rules
of Court about which it must be confessed there is much difference 
of opinion among the members of the Court.

The rules requiring consideration are the following:
172. In actions of slander, libel, false imprisonment, malicious prosecution, 

seduction, or breach of promise of marriage, if either party signify his desire 
that the action be tried with a jury the action shall be directed to be tried 
with a jury.
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173. In any other caw upon the application of either party, the Judge may, 
in his discretion, direct that the action or that any particular issue in the 
action he tried with a jury or that the amount of damages only ho ascertained 
by a jury.

17(i. Unless the trial is directed to he with a jury the mode of trial shall be 
by a Judge without a jury: provided that, in any case, the Court or a Judge 
may at any time order any cause, matter, or issue, to be tried by a Judge with 
a jury or by a Judge sitting with assessors or by a special referee with or with
out assessors.

As some help in understanding these rules, it must be 
remembered that rules 225-232 deal with orders for directions and 
amongst other things provide that ordinarily the first step in the 
action after defence is a motion for directions, and (rule 228) 
that upon such a motion the Judge—the Master usually exer
cising these powers—is as far as practicable to make such order 
i^s may be just and necessary in respect to all proceedings to be 
taken in the action and as to the costs ther<N>f and more par
ticularly with reference to the following matters: Security for the 
claim in part thereof for the costs, pleadings, particulars, admis
sions, discovery, or inspection of documents, inspection of real 
and personal property, examinations for discovery, commissions, 
examination of witnesses, time, place and mode of trial, issues to 
which the evidence at the trial is to be directed.

This latter rule is similar in its term to English Order 30. 
rule 2.

Briefly, the English rules (O. 36, rr. 2-7) as to mode of trial 
are as follows:—1. A rule corresponding with our rule 172 (r. 2). 
2. Causes or matters assigned by the Judicature Act to the Chan
cery Division shall be tried without a jury unless otherwise or
dered (r. 3). 3. Questions or issues of fact or law which before 
the Judicature Act could without the consent of parties be tried 
without a jury may be directed to be tried without a jury (r. 4).

(This rule seems to cover in addition to Chancery proceedings 
only actions with which this Court cannot deal, e.g., Admiralty 
actions, patents actions.)

4. Issues requiring prolonged examination of documents, 
accounts, or any scientific or local investigation not convenientlv 
triable with a jury, may be directed to be tried without a jury 
(r. 5). 5. In any other cause or matter, if either party demand 
a jury it shall be tried with a jury (r. 6). 6. In every other
cause or matter, unless under the provisions of r. 6, a trial with

ALTA.

S.



Dominion Law Reports. [27 D.L.R.588 Dominion Law Reports. [27 D.L.R.

ALTA. a jury is ordered, or under r. 2 either party has signified a desire
8.C. to have a trial without a jury, the mode of trial shall be by a

Salter Judge without a jury; provided, etc., as in our rule 17(i (r. 7) (a .
The effect still more briefly of the English Rules, so far as tie y 

are applicable to actions with which this Court deals, it would
appear is this:—Actions or proceedings in the nature of Chancery 
actions shall be tried without a jury unless otherwise ordered; 
those involving prolonged examinations, etc., may be tried with
out a jury, in both cases without regard to the desire of either 
party. All other actions shall be tried with a jury if either party 
so request.

The first part of rule 7, it seems to me, quite unnecessarily 
says that if one or other of the parties has not insisted upon liis 
right to have the case tried with a jury the mode of trial shall be 
by a Judge without a jury—a consequence which follows as a 
matter of course; subject to the proviso that the Court or Judge 
may intervene at any time and direct any cause, matter or issue 
to be tried either by: (a) a ’ without a jury; (b) a Judge
sitting with assessors; (c) a referee with assessors; or (d) a referee 
without assessors.

Leaving out of consideration these special modes of trial, the 
English practice recognizes that there art1 certain classes of actions 
which by reason of their character have traditionally been and 
should still be tried by a Judge without a jury; that similarly 
there an* others which have been and, if either party requests 
it, should still be tried by a Judge with a jury; in the latter case 
in the absence of a request by one of the parties or the inter
vention of the Court the trial must by the necessity of the con
stitution of the Court be tried by a Judge without a jury.

The distinction between the two classes of cases is, as 1 have 
pointed out, based upon the difference in their character and 
the difference in the modes of trial which historically have been 
applied to them.

Our own rules, like the present English Rules, were obviously 
enacted not in a vacuum, but in a certain traditional atmosphere, 
and what that was must be a considerable aid to their inter
pretation.

The North-West Territories Act, 1875 (38 Viet ch. 4V1. 
provided (sec. 71), that where the claim was for tort, wrong, or

16
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grievance in which the amount did not exceed $500 or délit or 
contract in which tin* claim did not exceed SI,000 the trial should 
be without a jury; and that in all other cases than those just 
mentioned or in cases for tin* recovery of the possession of real 
estate the case should lx* tried by a jury if either party demanded 
it. The same provision was contained in tin* North-West Terri
tories Act 1880 (43 Viet. ch. 25) and in tin* Consolidation of 1880 
(R.8.C. 1880, ch. 50).

The Judicature Ordinance of 1888 (ch. 58, sec. 127) enacted 
this provision:

On application to set a cause down for trial, if the action In* for slander, 
libel, false imprisonment, malicious prosecution, seduction, breach of promise 
of marriage, or if the action arises out of tort, wrong, or grievance in which 
the damage claimed exceed $500, or if the action lx* for a debt, or founded on 
contract wherein the amount claimed or the damages sought to he recovered 
exceed $1,000. or if the action be for the recovery of real pro|x*rtv and either 
party signify his desire to have the issues of fact therein tried by a judge with 
a jury or the Judge so directs that same shall be tried by a jury.

This provision was carried into the Judicature Ordinance of 1893 
(ch. 6, sec. 155), and doubts of its validity having been raised, it 
was confirmed by Dominion Act (60-61 Viet. (1896-97), ch. 32, 
sec. 1), and this remained standing as tint law relating to trials 
by jury (Judicature Ordinance, C.O. 1898, ch. 21, r. 170) until 
the passing of the present rules which we are now called upon to 
interpret.

The foregoing provision gave either party a right to a jury in 
six designated actions of tort irrespective of the amount involved, 
in all actions for tort where the damage claimed exceeded $500, 
in all actions of contract where the amount claimed exceeded 
$1.000, and in all actions for the recovery of real property irre
spective of tin* value; and obviously there were left a large number 
of cases of the nature of chancery actions which, neither being 
tort nor contract nor for the recovery of land nor being for the 
recovery of money, did not fall within the rule, and therefore must 
be tried by a Judge without a jury unless a Judge should other
wise order.

ALTA.

8. C.

C Al.U ARY.

Our present rules give a right to either party to a trial by 
jury in the six designated cases, five of tort, and one of contract. 
All other cases are left to the discretion of the Judge (or the Mas
ter), on the motion for directions. I would interpret the words 
of rule 176, “unless the trial is directed to be with a jury, the mode
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8. C.

Calgary.

Beck. J.

of trinl shall In* by a Judge without a jury,” as I have interpret vd 
the corresponding English rule, that is, as stating what, by 
reason of the constitution of the Court, is a thing of course, ate I 
therefore as not indicating that the Judge or Master, when con
sidering on the motion for direction the question of the mode of 
trial, is to be governed by a presumption that all actions except 
the six designated ones are to be tried without a jury. In dealing, 
on a motion for directions, with the question of the mode of 
trial. I think he should deal with it in the same way in which 
he deals with the various other questions which arise on such 
a motion, such as particulars, discovery or insjx'ction of docu
ments, examinations for discovery, etc., that is, consider each 
case as it arises on its merits. And just as in dealing with these 
latter matters his decision will be grounded upon the character of 
the action and. to some extent at least, upon the traditional prac
tice; so in dealing with the question of the mode of trial his deci
sion should be similarly grounded.

Now, it seems to me that the rules themselves indicate an in
clination to adhere to the traditional practice permitting actions 
for damages in tort or contract—paying some regard to the amount 
involved—to be tried by a jury; while obviously there must 
always be a large class of eases corresponding to suits in Chancery 
which, by reason of their character and tin* traditional practice, 
ought, almost in every case, to be tried without a jury.

It cannot be supposed that the rules intended to leave the 
question of jury or no jury to the arbitrary discretion or the predi
lection or prejudice of a particular Judge or Master before whom 
the question happens to come. Some principle must be taken to 
have bmi involved in the rules; and it seems to me that the only 
one which can be found is that which I have indicated and which 
I may express more precisely, thus: Each case must be considered 
in its own merits; tin* things for consideration are the character of 
the action, the amount involved, what would have been the right 
of the party applying for a jury under the traditional practice of 
the Court, or in other words: does the case fall rather to the 
side of that class of cases of which the six designated eases are 
instances or to the side of that class which traditionally would 
have been tried without a jury'? If the former, presumptively 
trial with a jury should be directed ; if the latter, presumptively 
trial by a Judge without a jury should be directed.
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If I am right in this view, thvn it must lx* wrong for a Judge or 
Master to come to the consideration of the question whether a 
particular case ought or might not to be tried with a jury under 
the influence of an opinion that it is more in the interests of the 
administration of justice that all cases should Is» tried by a Judge 
alone; and it seems to me that the Judge of first instance was 
influenced by such an opinion and consequently exercised his 
discretion in refusing a jury ujmn a wrong principle, and that 
then-fore the question is at large Is-fon- us.

It seems to me that many of the objections that an- made to 
trials by jury, in contrast with the trials by a Judge alone, can be 
met by the trial judge putting questions to the jury.

In Toll v. Can. Pac. li. Co., 1 A.L.R. 318, I said in the 
course of a judgment concurred in by the n-st of the Court:—

It is clear, however, that then- in no obligation on the part of the Judge 
to put questions to the jury; that is wholly in his disen-tion, hut that some 
eminent Judges deem it ex|M-dient to do so in an action of negligenee It is 
clear, too, that in this jurisdiction, a jury is not ImmiihI to answer questions; 
the submitting to them of questions is. in effect, asking them to give a special 
verdict. They an- undoubtedly at liberty nevertheless to give a general

This statement, though quite correct, calls foran addendum. 
In most cases which go to trial whether with or without a jury 
there may be several issues. For instance in an action for a debt 
(l)a denial (2) Statute of Limitations; in an action of libel (1) 
a denial of publication (2) justification; in an action of negligence 
(l)a denial (2) contributory negligence.

A general verdict is usually in effect, we find for the plaintiff 
with so much dumages; or we find for the defendant ; but a verdict 
is still a general and not a special verdict where then- is a finding 
for the plaintiff on one or mon- issues and for the defendant on 
another or other issues. Chittys’ Q.B. Practice 9th ed 233,14th 
ed., p. 055; Co. Lit. 226: Darns v. Lowndes, 1 Sc. X.R. 328; 
Holmested and Langton, 4th ed.. p. 221; Tidd's Prac. 9th ed., p. 
809, 38 Cyc. tit. Trial 1808. And a jury in a proper case, though 
not bound to give a special verdict, or in effect to do so by ans
wering questions, may lx- required to give a general verdict 
upon every material issue raised by the pleadings—to use the 
expression current in the United States, they may be required to 
make their verdict “responsive to the issues.” Set- authorities

ALTA.

K C.
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ALTA. already cited and Abbott Trial Brief, 2nd ed., p. 508; 38 Cyc. tit.
S. C. Trial, p. 1884.

8.^rô* Included in this rule, too, would be the obligation for a jun

C ALUART
to state a separate sum for damages found in respect of more 
than one cause of action.

It is seldom that juries refuse to answer questions submitted 
to them; should they do so and bring in a general verdict the trial 
Judge may insist, if there was more than one material issue raised 
by the pleadings or the evidence, if he directs that the pleadings 
shall be taken to be amended so as to raise another issue intro
duced by the evidence, that the jury shall find a verdict upon 
each of the issues and in the case of their finding a sum of money 
payable by either party to the other to state the amount found 
in respect of each cause of action, if there is more than one.

As I have said, keeping in mind this control of the trial Judge 
over the conduct of juries and remeirfbering that there is much 
to he said in favor of the likelihood of six men of the world, of 
probably much the same condition in life as the parties, arriving 
at as correct a decision as a single Judge, though more learned in 
law and more accustomed to the weighing of evidence, I think 
much of the prejudice against trials by jury will disappear.

Applying the principles which I have laid down, 1 think the 
Judge of first instance ought to have acceded to the request of 
the plaintiff for a trial with a jury, and, therefore, in my opinion 
his order and the order of the Master which he affirmed ought 
both to be set aside with the costs and this appeal be allowed 
with costs.

McCarthy, J. McCarthy, J., took no part in the judgment.

ONT.
A ppeal allowed.

CRANE v. HOFFMAN.

8. C. Ontario Supreme Court, Ap/wllate Dirixion, (Sorrow, Magee, and Hodgins, JJ. A 
and Kelly, ./. January 1916.

1. Sale (§ I C—19)—Conditional kale—Repossession of ooods—Rioiits
OF (iVARANTOR- 1 NDORSER.

A provision in a conditional sale contract entitling a vendor, upon 
default in payment, to repossess machinery, and apply the proceeds to 
payment of the purchase notes, does not entitle the vendor to use the 
property as his own after repossession, and after such use he cannot 
recover against an indorser of the unpaid notes.

[See also Wade v. Crane, 27 D.L.R. 179, dû O.L.R. 402.1

Statement Appeal by plaintiff from the judgment of Middleton, .1., dis
missing an action to recover upon two promissory notes indorsed 
by the defendant. Appeal dismissed, Court equally divided.
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The judgment appealed from is as follows: This action arises 
out of the transactions giving rise to the action of Wade v. ( ram, 
27 D.L.R. 179. The material facts, so far as this case is concerned, 
an* that Crane, the owner of a brick-yard, agreed to sell it. the 
deed to be held in escrow until the payment of the purchase-price. 
The assignee of the purchaser, the Excelsior Brick Company, in 
carrying on its business, desired to replace a broken-down machine 
by one which was new and up-to-date. Crane purchased the* 
machine desired, and agreed to sell it to the company, under the 
terms of a conditional sale* contract, by which the property was 
not to pass until the price was paid. This stipulation is added to 
each of the notes sued upon. The defendant is an indorser of 
the notes. The machine was annexed to and became part 'of the 
realty ; and, default having been made in carrying out the pur
chase of the land, Crane took possession of the land, and, with the 
land, possession of this machine. He operated the yard, and in 
the course of the operations has used the machine as an integral 
part of the plant, treating it as his own property. He now sues the 
surety. The defence is rested upon the theory that, the property 
not having passed, and the vendor having retaken possession and 
treated the machine as his own, he cannot recover for the price. 
The contract contains a provision that upon default of payment of 
the notes the vendor shall be at liberty to take possession of and 
sell the property and apply the proceeds upon the notes, after 
deducting costs of repossessing and selling.

I do not think that the vendor can recover that which is in 
truth the price of the chattel sold, because his conduct has been 
inconsistent with his obligations as vendor. Although tin* pro
perty in the machine was not to pass until the price was paid, 
and although the vendor was within his rights in taking possession 
upon default, he was, I think, bound to keep the machine in the 
same plight and condition as when he repossessed it, and to hold 
it ready at all times for delivery, unless the contract gave him some 
other and wider right.

The contract here has given a wider right, but not tin- right to 
do what he has done. He was at liberty under the contract, on 
resuming possession, to sell the property and apply the proceeds 
upon the note. He has not sold the machine, but he has used it 
as part of his own brick plant ; and he cannot, I think, now call

38—27 d.l.r.
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Hoffman

Statement

5i>- pi?
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8. C.

Hoff max. 

Statement

Garrow, J.A.

upon the purchaser to accept a machine which he has applied to 
his own purposes. It is no answer to say that the machine has 
not been much depreciated by this use, and that compensation ran 
be made. It is sufficient that the use which lit1 has made (if tin 
machine was not contemplated by the contract, and is inconsis
tent with his obligation to hold it ready for delivery.

There may be other difficulties in the plaintiff's way, but tin \ 
need not Ik1 investigated or discussed. The action fails, and must 
be dismissed with costs.

IV. .1/. McClemont, for appellant.
«S. II. Bradford, K.C., for defendant, respondent.
G arrow, J.A.:—The action was brought to recover the sum 

of $1,625 and interest due upon two promissory notes for $6(12.50 
each, made by the Excelsior Brick Company, an incorporated 
company, both in the form following: “Toronto, August 28tli. 
1913. ( )n the 28th day of ( )ctober, 1613, I promise to pay (ieorgi 
Crane or order, at the Vnion Bank of Canada, Grimsby, Ont., 
nine hundred and sixty-two dollars and fifty cents with interest 
at the rate of eight per cent, per annum both Indore and after 
maturity until actually paid. This note is given in payment of 
Four Mould Boyd Brick Press, being number The tit
of the above property for which this note is given is not to pass, 
but to remain in the payee of this note until the note is paid, and 
in case of default in payment the payee shall be at liberty without 
process of law to take* possession of and sell the said property and 
apply the proceeds upon this note, after deducting all costs of 
taking possession and sale. Excelsior Brick Company Limited."

The defendant and one Vane were directors of the brick 
company, and gave upon the back of each of the notes the follow
ing written guaranty: “We hereby guarantee the payment of 
the within note and interest upon maturity in accordance with tin
terais thereof. C. Vane. ,1. H. Hoffman."

The making of the notes and the giving of the guaranty arc 
not in dispute. The substantial defence is, that tin* dealings of 
the plaintiff with the machine for the price of which the notes 
were given, after they fell due, had the legal effect of cancelling 
the notes, or at all events of discharging the surety.

It appears that in the month of March, 1613, the plaintiff, 
who had theretofore carried on the business of brick-making, cun-
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traded to sell his brick-vard and ]m-iniscs to the guarantor Vane, ONT. 
who subsequently, with the plaintiff’s consent, transferred the S. C. 
contract to the then recently organised Excelsior Brick Company. crane 
Vnder tlie contract, immediate possession was to be given, but the v

... . . I l"l 1 U \ Vconveyance's were not to pass until the purchase-money was paid. ___
and upon default the vendor was to be at liberty to resume posses- ,,arrow'J A 
sion, and all money theretofore paid on account of purchase- 
money was to be forfeited. And the purchaser, while in possession, 
agreed to operate the plant so as not to impair its value or that of 
the lands connected therewith.

The Excelsior Brick Company, after making certain payments 
on the purchase-money and carrying on business for almost a 
year, made default, and on the 2Gth March, 1914, the plaintiff 
took possession under the terms of the contract of salt-, and ex
cluded the brick company.

Before that, namely, in the previous month of August, the 
plaintiff sold to the brick company the machine for which the 
notes now sued on were given.

The brick company displaced an older machine used by the 
plaintiff for many years, and in its place affixed the new machine 
for which the notes were given, and thereafter used it as part of 
the brick-making plant until the plaintiff resumed possession.
After the plaintiff resumed jxjssession, he also resumed the business 
of brick-making, and in so doing continued to use the new machine 
as part of the plant.

In consequence of such action on the part of the plaintiff,
Middleton, J., was of the opinion that the plaintiff had lost his 
right to maintain this action. [(i arrow, J.A., then quoted from 
the judgment of Middleton, J., the paragraph beginning “I do 
not think that the vendor can recover” and the paragraph next 
following, and continued:]

The judgment, it will be seen, proceeds entirely upon the 
theory that the plaintiff had taken possession of the machine 
under the lien contained in the notes, and that his retention and 
use of it were inconsistent with his duty. The duty referred to is,
1 assume, that prescribed by sec. 8 of the Conditional Sales Act,
R.S.O. 1914, ch. 130, not to sell within twenty days, nor, if a 
balance is intended to be claimed, without notice in writing of 
the intended sale.
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pronouncement seems c 
ignore the important circumstance that the machine had, before 
the notes liecame due, been affixed to the freehold, thereby losing 
its character of a personal chattel, and, prima facie at least, 
becoming subject to the title to the land.

The general law of fixtures, a very wide subject, is not, 1 
think, involved, but merely an elementary rule or two. And the 
first is that of the intention of the party who affixes. There can 
be no doubt that the brick company, then the equitable owner of 
the land under the agreement to purchase, intended the new 
machine to take the place of the old one and to become a necessary 
part of the permanent plant. The next is the mode and extent of 
the affixing, which in this case was by placing the new machine 
upon a cement foundation specially prepared for it, twlting it 
down to prevent vibration, and connecting it up with the other 
steam-driven machinery of the plant. These circumstances seem 
ample to determine, for the purposes of th's action, the character 
of the machine thereafter as that of a fixture. See Hobson v. 
Gorringe, [1897] 1 Ch. 182; Reynolds v. William Ashby and Son 
Limited (1904), 20 Times LR. 766, [1904] A.C. 4($6.

The effect upon the title to chattels affixed, and the modern 
application of the ancient maxim quicquid plantatur solo, solo 
cedit, is also discussed in Gough v. Wood & Co., [1894] 1 Q.B. 713, 
at pp. 718, 719, and in Wake v. Hall (1883), 8 App. Cas. 195.

The affixing, it must be assumed, was done with the full know
ledge and consent of the defendant, a director of the company.

At that time no default had occurred in payment of the pur
chase-money by the brick company. Had that default not sub
sequently occurred, the situation would, of course, have been 
very different. But nothing is more distinct upon the evidence 
than that when, in March, 1914, the plaintiff took possession, he 
did so, not under the lien-notes, but entirely as owner of the free
hold and by virtue of the forfeiture provided for in the agreement 
of sale to the brick company. He now stands upon that title, 
and I am not able to see a good reason why he may not, and may 
not also claim payment of the lien-notes, which have not been 
paid, from the brick company, and this defendant as guarantor.

The machine, as before pointed out, was purchased, or at all 
events was used, the plaintiff thinks unnecessarily, to replace an
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old machine of the same kind which had belonged to the plaintiff, 
forming part of the plant agreed to be sold to the brick company, 
but which the brick company discarded as worn out. The fact 
that the machine itself, after several months’ use and wear by the 
brick company, came back to the plaintiff by virtue of his original 
and superior title as owner of the land, is clearly not in itself an 
answer to the claim; and tin1 Conditional Sales Act seems to have 
little or no application. The law of fixtures has, of course, been 
altered by the provisions of sec. 9, but only to the extent therein 
described, which clearly is confined to giving the seller a right, 
which otherwise he would not have, to follow the goods, with a 
corresponding right on the part of the owner of the land to keep 
them on paying what is unpaid upon them. Hut the seller here 
is also the owner of the land—a case not contemplated, or at least 
not provided for, by the statute.

The plaintiff did nothing to bring about the position of which 
the defendant complains. He has been guilty of no negligence or 
bad faith. He may have known that annexation of the machine 
to the freehold was intended, but lie had nothing to do with making 
it. At that time he expected to lie paid both for his land and for 
the machine.

The defendant was familiar with all the material facts from 
the beginning. As a director of the brick company, he knew of the 
agreement to purchase the brick-yard premises, and he knew of 
its terms, which, among other things, provided for the mainten
ance by the company of the premises until the conveyance was 
obtained, and for a forfeiture of its rights by the company upon 
default in payment of the purchase-money, lie knew, when the 
machine was purchased, that it was intended to affix it as a per
manent part of the plant in the place of the older discarded ma
chine, and with such knowledge he consented to become and be
came a guarantor. He, as surety, is, of course, entitled for his 
indemnity to the benefit of all the securities for the debt held by 
the creditor, the plaintiff. But the plaintiff no longer holds the 
machine as security for the debt. The title to it as a chattel 
merged, by the annexation with the defendant’s consent, in the 
freehold. If it had even been paid for in cash, the defendant 
company would have had no right, under the circumstances, to 
remove it after the forfeiture. It stands, I think, very much upon 
the same footing as if it had been lost or destroyed without fault
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on the plaintiff’s part : see Goldie and McCulloch Co. v. Harper 
(1899), 31 O.R. 284, in which a Divisional Court held that the 
destruction by fire of machinery (part of which had become fix
tures) was no answer to a claim for unpaid purchase-money.

Rut, in any event, the defendant, by his conduct, lias in ad
vance waived any right to complain. In IIoilier v. Eyre (1842), 
9 ('1. <fc Fin. 1, at p. 52, Lord Cottenham says: “The surety 
cannot be discharged by any arrangement with the principal, of 
which he is informed and approves, or which he permitted the 
opposite party to conclude upon the supposition that the surety 
approved.” See also to the same effect Woodcock v. Oxford and 
Worcester AMI". Co. (1853), 1 Drew. 521.

For these reasons, I think the appeal should be allowed and 
the plaintiff should have judgment for the amount of the notes 
with interest and his costs throughout.

Magee, J.A.:—1 agree.
Hodgins, J.A.:—The Excelsior Brick Company obtained the 

machine in question upon giving the agreement which permitted 
the appellant to retake possession on default, and to sell. The 
company placed it upon its land and attached it so as to make it a 
fixture, so far as it could do so. I am, however, unable to agree with 
the view that this annexation, if of such a character as to make 
the machine in law a fixture, determines the case. The appellant 
and the Excelsior Brick Company and the respondent are the 
parties to the contract under which the machine was acquired. 
The brick company obtained it, and, if the company annexed it 
to the soil, it did so subject to sec. 9 of R.S.O. 1914, ch. 136, which 
is as follows: “Where the goods have been affixed to realty they 
shall remain subject to the rights of the seller or lender as fully as 
they were before being so affixed, but the owner of such realty or 
any purchaser or any mortgagee or other incumbrancer thereof 
shall have the right as against the seller or lender or other person 
claiming through or under him to retain the goods upon payment 
of the amount owing on them.”

At that time the land was in equity the land of the company; 
and, while the statute operated, neither it as owner nor a purchaser 
from it nor a mortgagee or other incumbrancer, even without 
notice, could claim the machine as against the seller without 
paying the price. This seems to have been the law in this Province
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even before the statute. See Joseph Hall Manufacturing Co. v. 
Hazlitt (1885), 11 A.R. 740. Burton, J.A., in that case, which 
involved the right of a landlord, to whom the tenant, after annex
ing a chattel, the property in which remained in the plaintiffs, to 
the soil, had surrendered his term, thus deals with a case as be
tween the immediate parties to such a contract as exists in this 
case (p. 750): “The owner of the property would not cease to be 
owner, but there might be a difficulty in asserting his rights: if, 
for instance, a man should convert a quantity of bricks and erect 
them into a house they would have lost their legal identity as 
chattels so as to be incapable of recaption by the original owner; 
but if the purchasers in this case had placed these wheels on their 
own property could they have successfully resisted a claim by 
their vendor on the ground that they had converted them into 
freehold, although the vendor must be held to have known that 
it was intended so to use the property that it would be annexed 
to the freehold? He would he entitled to rely on the agreement 
between him and his vendee that, as between them, it should 
undvr all circumstances be regarded as personal property.”

It may be that subsequent English cases have rendered some 
expressions in the judgment of doubtful authority, but this 
quotation I have given is not one of them.

In Hobson v. Corringc, [18071 1 Ch. 182, a case between 
the owner of a gas-machine, Hobson, and a mortgagee, 
( iorringc, whose mortgage was taken after annexation but 
without notice of the agreement between King and Hobson, 
the Court says (p. 102): “It seems to us that the true view 
of the hiring and purchase agreement, coupled with the 
annexation of the engine to the soil which took place in this 
case, is that the engine became a fixture—i.e., part of the soil— 
when it was annexed to the soil by screws and bolts, subject as 
between Hobson and King to this, that Hobson had the right by 
contract to unfix it and take possession of it if King failed to pay 
him the stipulated monthly instalments. In our opinion, the 
engine became a fixture—i.e., part of the soil—subject to this 
right of Hobson which was given him by contract. But this right 
was not an easement created by deed, nor was it conferred by a 
covenant running with the land. The right, therefore, to remove
the fixture imposed no leg............... on any grantee from King
of the land. Neither could the right be enforced in equity against
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Crane remove the chattel if not paid for cannot be enforced against tin

Hoffman.
defendant, who is not hound either at law or in equity by King's 
contract. The plaintiff’s remedy for the price or for damages for

Modgin», J.A. the loss of the chattel is by action against King. or. he being bank
rupt, by proof against his estate.” And again (p. 195): “That 
a person can agree to affix a chattel to the soil of another so that 
it becomes part of that other’s freehold upon the terms that the 
one shall be at liberty in certain events to retake possession we do 
not doubt, but how a de facto fixture becomes not a fixture or is 
not a fixture as regards a purchaser of land for value without 
notice by reason of some bargain between the affixers we do not 
understand, nor has any authority to support this contention 
been adduced.”

That case must now be read, so far as a mortgagee is concerned, 
as subject to our statute. But it is clear authority for the position 
that, prior to the forfeiture of the company’s title, at all events, 
the annexation did not deprive the appellant of this right to enter 
and remove the machine, to sell it, and to recover the balance of 
the contract price.

The real question, therefore, is, whether the forfeiture of the 
company's title and the entry of the appellant changed the rights 
of the parties. I am unable to see how the appellant can both 
claim the machine and yet seek to recover from the respondent, 
as guarantor, the price of it. The fact that the guarantor, as 
president of the insolvent company, had knowledge of an ante
cedent agreement which gave the appellant the right to take 
possession of substituted machines, does not impair his right 
to contend that the contract of suretyship was based upon 
a modification or even a contradiction of that right. The appellant 
must be willing, if he recovers judgment on the footing of the con
tract, the performance of which the respondent has guaranteed, 
to perform it on his part. The principle applied in the case of a 
mortgagee who has foreclosed and yet sues the mortgagor is one 
which is applicable here, as it is founded on justice and common 
sense. He opens up the foreclosure and becomes again a mort
gagee, and must restore the land if he proceeds to collect the 
mortgage moneys: Stark v. Reid (1895), 26 O.R. 257.



If the respondent is liable upon the notes and pays them, then 
he is entitled to have assigned to him all the securities of the 
appellant, of which the contract is one.

He would also be entitled to the* possession of the machine, 
which the appellant must give him, and he could detach it from 
the realty and remove it. The operation and use of the machine 
by the appellant would not impair that legal right, i, . the question 
is, whether it has? disabled the appellant from effectively giving 
the respondent that to which, upon payment, he would be en
titled. To my mind, the fact of user by the appellant of the 
machine of which he was owner is not, under some circumstances, 
inconsistent with his contract rights. If the property in a chattel 
has passed, its sale and its user would tie tortious acts for which the 
purchaser would have an action. Where the property has not 
passed, the owner must, if he take possession, retain the chattel 
so as to enable him to fulfil the contract.

If the user was a necessary one, and if it was temporary only 
until the vendor exercised the rights given to him by the contract, 
it could hardly be said that it was improper and a breach of duty, 
especially if it was accompanied with notice of intention to put 
into operation the remedies provided by the contract.

In the case in hand the rights given on default are “to take 
possession of and sell the said property and to apply the proceeds 
upon the note after deducting all costs of taking possession and 
sale.”

Construing this power literally and grammatically, “to take 
possession of and sell'’ means, I think, that the vendor, if he takes 
possession, must sell. His remedy is not to do one and not the 
other, but to do both. This is helped by the provision that the 
proceeds are to be applied in reduction of the liability on the note, 
something of great importance to the surety, who may have no 
knowledge of the vendor's proceedings.

The appellant here was not bound to use the machine. He 
could have detached it or let it lie idle. If he found it commercially 
necessary to utilise it, he could have notified the parties liable 
that he did so only wrhile his hands were tied by the Conditional 
Sales Act, and without prejudice to his right and intention to sell.

But he cannot, I think, retain it and make it part of his manu
facturing plant and continue its employment as such without
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seriously prejudicing those who became sureties upon the condi
tion that if default occurred his remedy was repossession, sale, 
and application of the proceeds upon the notes.

The only other possible view is that, if the user affects the 
value and merely reduces it, the purchaser may have to pay the 
price subject to the remedy which, in an ordinary case of sale, he 
would have, if the vendor delivered, in pursuance of his contract, 
the article sold, but inferior in character.

1 think the answer to this view is, that the vendor, owning tin 
goods, but parting with their possession, has reserved to himself 
only the remedies stipulated for, and not those which, under other 
circumstances, the law would imply.

Upon the whole, I think the actions of the appellant indicated 
an intention not to realise his security, according to its terms, but 
to treat the contract in a way not authorised. His continued use 
of the machine for his own profit and as part of his own possessions, 
and his failure to sell or take any steps to that end, are inconsistent 
with the position he now desires to take. The basis of the sureties' 
liability has been changed by him, it is said, to their detriment. 
But, whether that is so or not, the alteration of their rights dis
charges them from liability, because they can insist on literal 
compliance with the contract, the performance of which they 
guaranteed. And this is so, notwithstanding that it may work 
out in a way not contemplated by the vendor when he took their 
obligation. The cases of A. Harris Son & Co. v. Dustin (1892), 1 
Terr. L.R. 404, Moore v. Johnston (1909), 9 W.L.R. 042, and 
North-West Thresher Co. v. Hates (1910), 13 W.L.R. 057, proceed 
upon views similar to those I have expressed.

The appeal should be dismissed with costs.
Kelly, J.:—The learned trial Judge has found that the appell

ant, when he repossessed the machine for the price of which the 
notes sued upon’were given, exceeded what the contract author
ised, and, instead of complying with the terms which required him 
to sell, he treated the machine as his own and made use of it a> 
part of his brick-making plant. His right under that contract 
was, upon default in payment of the notes, to take possession and 
sell and apply the proceeds upon the notes after deducting tin- 
cost of taking possession and sale. Had he pursued that course 
he would have been entitled to claim against the guarantors lor 
any deficiency resulting from the sale.



27 D.L.R.I Dominion Law Reports. LUS

The position which he takes, as it appears from his evidence, 
and it was so urged on the argument, is, that he did not retake 
possession on the lien reserved in the notes, hut in pursuance of 
the terms of the earlier sale by him of the brick-making plant, one 
of which terms is, that “on default in payment of any instalment 
of principal, or failure to carry out any of the conditions imposed 
by the agreement, the vendor” (the appellant) “shall be at liberty 
to cancel and rescind this agreement and to enter into possession 
and resell the said lands”—any payments theretofore made by the 
purchaser to be retained by the vendor.

Standing alone, this would undoubtedly be authority for 
possession of the machine as part of the lands to which it was, 
after the agreement, affixed, and to deal with it as part of the lands 
so taken. But, on the sale of the machine in question by the 
appellant to the brick company, special terms were introduced 
into the notes guaranteed by the respondent, giving to the appell
ant anew and different right, namely, in ease of default in payment 
to take possession without process of law and sell the property 
(the machine) and apply the proceeds upon the notes after de
ducting all costs of taking possession and sale. What the respon
dent guaranteed was payment of the notes and interest “in 
accordance with the terms thereof.” It is to such a contract that, 
under ordinary circumstances, sec. V of the Conditional Sales 
Act, R.S.O. 1914, ch. 136, " s, that section being: “Where
the goods have been affixed to realty they shall remain subject to 
the rights of the seller or lender as fully as they were before being 
so affixed, but the owner of such realty or any purchaser or any 
mortgagee or other incumbrancer thereof shall have the right as 
against the seller or lender or other person claiming through or 
under him to retain the goods upon payment of the amount 
owing on them.”

The question, therefore, that presents itself is, whether the 
appellant had the right to take possession of the machine by 
virtue of the earlier agreement, ignoring the terms of the later one, 
or was the latter to be treated as independent of the other and so 
binding upon him to deal with the machine, upon default in pay
ment, strictly upon the terms of sale as expressed in the notes? 
If the latter, then, to the extent of the amount that might have 
been realised, the notes would have been satisfied and the liability 
of the guarantors extinguished. That, in my opinion, is the
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position in which the appellant is placed ; and the fact that th* 
respondent was associated with the brick company does not alter 
that position. Assuming that he was aware of the conditions 
imposed by the earlier agreement and the appellant's right to 
possession thereunder in the event of default, there is nothing 
opposed to the position that the later contract was to be taken as 
a modification of the terms of the earlier agreement. The language 
of the contract contained in the notes, and of the respondent’s 
guaranty, is quite consistent with that view, and the interpretation 
may readily be put upon it that the guarantor assumed liability 
having in mind the degree of protection against that liability 
which realisation by sale of the machine afforded in the event of 
the purchaser's default in payment. If the appellant had in 
mind that the agreement for sale of the machine was to be subject 
to his rights under the earlier agreement, he should have so ex
pressed himself ; and he cannot now complain if he is held strictly 
to compliance with the express terms of the later agreement. 
To hold otherwise would be to ignore the element of protection 
which the guarantor would have if the property were repossessed 
and resold in the event of default.

Viewing the transaction in the manner I have indicated, and 
apart from other reasons, I am of opinion that the appeal should 
be dismissed with costs.

Appeal dismissed, The Court being equally divided.
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SASK. ELEVATOR CO. v. CAN. CREDIT MEN'S TRUST ASSOC.
Saskatchewan Supreme Court, Sir Fredirick Haultain, C.J., Xewlands, Lan 

and Brown, JJ. March 18, 1916.

1. Partnership (8 III—13)—Assn ament for creditors—Claims f>>r
FI NDS COLLECTED AS AGENTS—PlRM OR INDIVIDUAL LIABILITY

The estate of a partnership, in an assignment for the benefit of credi
tors, is not liable for amounts collected by the active partner of th 
firm acting in his individual capacity as the local agent of an elevsinr 
company, though the partnership benefited by such agency.

[Sask. Elevator Co. v. Can. Credit, 21 D.L.R. (158, reversed.]

Statement Appeal from the judgment of Elwood, J., 21 D.L.R. 058.
allow! .g the plaintiff to rank as a creditor against the estate of 
a partnership in liquidation.

//. Y. MacDonald, K.C., for defendant, appellant.
J. .4. Allan, K.C., for plaintiff, respondent.
The judgment of the Court was delivered by 
Brown, J.:—The facts in.this case are briefly as follows:
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John R. Black and H. A. McHugh carried on a co-partnership 
business as general merchants at Thackeray and (Moan, in the 
Province of Saskatchewan, for some time previous to and until 
the end of March, 1014, when they made an assignment to the 
defendants for the benefit of creditors.

The business at Ixith places was carried on under the firm 
name of “Black «V McHugh.” Black resided in Ontario and 
apparently only visited the places of business once. McHugh, 
on the other hand, was the active member of the firm and had 
the management and control of same at both points. The plain
tiff company own and operate an elevator at each of the points 
in question.

It appears to la* a practice mon- or less common with elevator 
companies such as the plaint iffs at points when* there are no char
tered banks to arrange with some local merchant to act as the 
elevator company’s paying agent at such points. In accordance 
with this practice, McHugh, on his own behalf or that of his firm, 
arranged to act as such paying agent for the plaintiffs at l>oth 
points in question and received from the plaintiffs from time to 
time large sums of money to disburse on their behalf.

At the time of the assignment referred to McHugh had on 
hand, or at least had unaccounted for, some $8,002.14 of such 
funds.

Tht* plaintiffs seek to rank as a creditor of the estate of Black 
& McHugh in the hands of the defendants for this amount.

The defendants contend, firstly, that McHugh and not the 
firm was the plaintiff's agent, and, secondly, that if McHugh 
arranged that the firm should act as the plaintiff's agent he 
exceeded his authority in that respect.

An issue was directed to settle the matter in * and 
came on for hearing More my brother Elwood, who held the 
estate liable and from that judgment this appeal is taken.

Sometime* before the plaintiffs erected their elevators at the 
points in question it appears that McHugh had a conversation 
with the manager of the* plaintiff company at Winnipeg in which 
he requested that his firm be made the paying agents of the 
plaintiffs at Thackeray when the elevator was operating—no 
mention seems to have been made at that time of tin* business 
at CMoan—McHugh received the assurance that as soon as the
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elevator was completed the plaintiffs would take up with him the 
question of the firm being made such agents; all subsequent nego
tiations were apparently carried on by correspondence.

All the correspondence produced, with the exception of one 
unimportant letter, together with all the other documentary 
evidence bearing on the matter, indicates that the plaintiffs 
dealt with McHugh personally and not with the firm. TV 
plaintiff's letters were addressed to McHugh and McHugh's 
letters to the plaintiffs were signed in his own name and not that 
of the firm. The drafts for the money were made out to McHugh; 
the reports were all signed by McHugh; but what is more sig
nificant and what, in my opinion, puts the matter beyond ques
tion, is the application for the fidelity bond. The plaintiffs 
required such a bond by way of security : McHugh filled out the 
form which they sent. In it McHugh is described as the paying 
agent of the plaintiff company; McHugh signs the application in 
person, and the questions asked and answers given in the appli
cation clearly contemplate McHugh and McHugh alone as the 
paying agent. The obligations assumed by McHugh in the 

at ion for the bond, to quote from same, are in part as follows:
I hereby declare that all the above answers are true; and in consideration 

of the issue of the indemnity bond or security hereby applied for, and of any 
further or other bond or security hereafter issued by the said the U.8. Fidelity 
and Guaranty Co. in my behalf, in my present or any other position inthisscrr«<. 
I hereby agree to protect and immediately indemnify the company again-t 
any loss, damage or exjM*nse it may sustain, or become liable for in conse
quence of this or any such other bond or security granted in my behalf. It 
is understood by me that the scope of said bond or security hereby applied 
for i.-. to make good all loss sustained by the employer by reason of short':ycs 
in my cash, grain or other accounts.

The above obligations seem to me t<r be quite inconsistent with 
the idea that the firm and not McHugh the applicant are the parties 
against whom the bond is to be a protection. This application 
form when completed was sent to the plaintiffs by McHugh and, 
while the bond itself was not put in evidence, it was not questioned 
that the bond as issued was issued in harmony with this appli
cation.

In view of all this documentary evidence, which goes to shew 
that McHugh and not the firm are the paying agents, I am of 
opinion that the conversation which took place at Winnipeg 
between McHugh and the plaintiffs' manager cannot affect tlie 
question at all.

49
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The trial Judge seems to have been largely need by the 
view that the firm and not McHugh alone profited by the agency.
In this connection he says (21 D.L.R. 059):

Black and McHugh were the only ones who could receive any benefit 
from handling this money, and the evidence shews that it is a benefit to mer
chants to handle money for grain companies, because it attracts custom and 
assists the merchant in the collection of his debts. There was no jstssible 
benefit that I can see that would accrue to McHugh alone, and I therefore 
find from the evidence that—as I said above—this work was undertaken 
by McHugh for and on behalf of his firm, and that it was never intended 
that McHugh alone should be the person responsible.
The mere fact that the firm and not McHugh profited by the 
agency cannot alter the effect of the documentary evidence.
Moreover, McHugh as a partner in the firm profited by the agency 
and a finding that he and not the firm was the agent does not 
involve the idea that his acceptance of the responsibility of agency 
was altogether altruistic.

In my view, therefore, McHugh and not the firm was the paying 
agent of the plaintiffs; and the estate is, therefore, in no way 
responsible for the claim that has been made against it; and in 
view of the conclusion which I have reached on this branch of 
the case it is not necessary to consider the other question raised 
by the appellants.

I would, therefore, allow the appeal with costs.
Appeal allowed.

REX v. JOHNSON.
Ontario Supreme Court, lio>pl, ('. December 24, 1915.

1. Gamino ( § I—6)—Bettinô-hovse offences—Search oimr.it -Fixdi.no
OF BETTING SLIPS.

That the place was kept as a common hetting-house may be inferred 
from the finding, as the result of a search order under Cr. Code, see. «141, 
of numerous betting slips on defendant’s |>erson when arrested and of 
bank books found on search of his personal belongings where he lived, 
which disclosed continuous de|M>sits of large amounts from month to 
month, cpiite out of proportion to his cigar store business, and as to which 
the defendant offered no explanatory evidence, particularly where he 
had said, after his arrest, that he had been “too long in the game."

I Sec Annotation on “Betting-house Offences" at end of this ease.]

Motion to quash a conviction of the defendant, by the Police Statement 
Magistrate for the City of Hamilton, for keeping a common 
gaming-house or common betting-house.

C. IF. Bell, for the defendant.
J. R. Cartwright, K.C., for the Attorney-General.
Boyd, C.:—The usual methods by law permitted and pre- Boyd.c. 

scribed were followed in this case. The police had an eye
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on this house, 120 James street north, in Hamilton, used 
and occupied by the defendant as a cigar-store and barber-shop 
combined, until the Chief Constable was able to swear that la- 
had good grounds for believing and did believe that the house 
was kept or used as a “common betting-house.” Thereon a 
search-warrant was obtained and the premises “raided” on the 
27th November by the police; and the officers found on the person 
of the defendant 92 slips of paper, with words, names, and figures 
written on them, and $232 in bills. In his vest-pocket were next 
found 3 more slips and $3 in money; and from another pocket was 
taken a parcel of “dead” slips. There were also found in his 
trunk five savings bank books in different banks. At the gaol 
was found concealed on the person of the defendant a further sum 
in bills of $090.

The bank books shew moneys on hand to the credit of the 
depositor up to date as follows: $3.189 (Hamilton) ; $1,500 (Union); 
$3,487 (Molsons); $9.119 (Nova Scotia); and $8,256 (Montreal)

After the first haul was made downstairs, the Deputy Chief 
spoke of going up to the bed-room, and Johnson (the defendant) 
said: “You have enough there, you have all you want there in 
that pile;” or, as related by another witness: “No; you have got 
all the evidence you want.” Nothing was found upstairs except 
some little slips. On his way to the station, the prisoner said, 
“I have lx»en too long in the game.” The earliest date in the 
bank books is October, 1912, in the Molsons Bank. The slips 
were “betting-slips,” as proved by the police.

Upon this evidence and these productions, the magistrate 
convicted the defendant of unlawfully keeping a common betting- 
house in the building aforesaid.

The application is now made to quash the conviction for want 
of evidence. The prisoner himself gives no testimony under 
oath, and so there is no manner of explanation, from any one who 
knows, as to the two salient facts of the case: the multitude of 
betting-slips and the thousands of dollars deposited month after 
month, and frequently week after week, for these years, besides 
the large sum of money in his hands when arrested, amounting in 
all to over $900. It is an easy inference to connect the two as 
shewing one outcome of his betting transactions.

Two main purposes are specified in the Criminal Code, sec~
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227 and 228,* as to be prohibited : first, keeping a house for the 
purpose of betting with persons resorting thereto; and, next, keep
ing it for the purpose of receiving deposits on bets as consideration 
for a promise to pay on the event of the race. There is evidence 
on both heads, which, had the prosecution proceeded by indict
ment, could have formed the basis of accusation by the* grand jury, 
and which, if left unexplained by the defence, could have been 
submitted as prima facie evidence of the character of the house 
as kept by the accused, upon which a verdict of “guilty” might 
pass. As put by Darling, J., in a like case, though there was no 
actual evidence of people attending to bet or to make deposits, 
yet the Justice might properly conclude that they did so: Reynolds 
v. Agar (1906), 70 J.P. 568 (journal part).

The examination of the betting-slips, coming from the de
fendant’s possession, affords the most cogent evidence of bett.ng 
transactions on a large scale, though some of the amounts may be 
small. The statute not only forbids bets l>eing made by the 
keeper or occupier of the house, but also bets made through him 
with others who resort there for that purpose. As pieces of evi
dence, these slips shew bets taken in which the defendant is an 
actor, and it is immaterial whether the defendant should be re
sponsible for the payment of the bet or whether it was to be made 
through him as acting for another not named or known. Pre
sumably he was the principal in the different transactions dis
closed in the slips. These betting-slips are of various contents in 
details, but all shew the names of the horses and how much is 
bet on the race and the name or initials of the person making the 
bet. In many cases, the amount paid or deposited appears, and 
some shew how much has been paid on the bet by the defendant, 
and again a note of how much is owing.

For instance, one slip reads thus on its face:—
Humiliation....................... 50 0 0

Any Come.
Borgo......................................... 50 50 50
Belamaire................................. 50 50 50

Irene & Billy Limited.
And on the back is written : “Will pay you 2 bucks and owe 

you next week. Irene X.”
*227 as amended 9-10 Edw. VII. Can. eh. 10; and 228 ns amended 8-9 

Edw. VII. Can. eh. 9, and by 3-4 Geo. V. Can. eh. 13. sec. 10.
39—27 d.l.r.
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The large moneys deposited by the defendant could not have 
been derived from the smokes and shaves, but represent larg< 
betting transactions carried on at his place in James Street 
That, at all events, is a fair and reasonable inference which a jury 
might make. The importance and significance of these slips L 
shewn by many cases, among which I may note: Regina v. Worton, 
[18951 1 Q.B. 227; Wyton’t Case (1910), 5 Cr. App. Cas. 287; 
Mortimer's Case (1910), ib. 199, at p. 200; and Lester v. Quested 
(1901), 20 Cox C.C. 60.

Most of the slips give three sets of figures after the name of 
the horse, indicating what is put up in case the horse comes in 
first or second or third in the race. Another is set down thus: 
“Black Sheep $1.00 to win;” and so as to 12 other horses named, 
and signed “Lane.” Others have noted on the face or endorsed 
the money naid or deposited at the time. This is called in the 
cases “Ready-money betting.” One slip in yellow, signed “A. 
I.,” puts 1. O. O. on T. McTaggart's mount, 2nd race, and sanu 
on his mount, 5th race, and same on his mount, 1st race, and at 
the end 4.95 is marked as deposit.

On one slip (initialled “A. M.,” betting on 4 horses) is en
dorsed, “$1.00 received wrapped in this paper.” This is pre
cisely the modus operandi described in Regina v. Worton, ubi 
supra. Many of the slips used are of the same shape, size, colour, 
and material as this one.

These various indications have a cumulative effect, and carry 
the charge beyond one of suspicion into something properly evi
dential; and, though to some the evidence may appear slight, it 
is more than a mere scintilla, and cannot be withdrawn from 
judicial consideration. In this it differs from the case cited. 
Regina v. Bassett (1884), 10 P.R. 386, and is more in line with tin 
case cited by Mr. Cartwright, where some slight evidence was 
given pointing towards guilt: Rex v. Corrie (1904), 68 J.P. 291. 
The Court thought that it lay upon the defendant, if he could, 
to make some explanation, if he wished to escape the conse
quences of what had been proved. It is analogous to the case 
of stolen goods being found in the premises of one who, to extri
cate himself, should shew how he came honestly by them. See 
also Lee v. Taylor (1912), 107 L.T.R. 682.

Upon the whole circumstances and evidence the Police Magis-
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trate has passed, and has found the defendant guilty. I am not 
disposed to interfere with this result, and the conviction stands 
affirmed, as well as the forfeiture of the money seized (i.e., ex
cluding what was discovered in the gaol.) Conviction affirmed.

Annotation—Gaming t,§ 1—6 Betting-house offences.
The term "common betting-house" is construed for the 

purposes of the Criminal Code in accordance with the extended 
definition enacted by see. 227 (amendment of 1910); and its 
application relates socially to the offence of keeping a disorderly 
house under Cr. Code see. 228. as amended 1909 and 1913. This 
latter section makes it an indictable offence and punishable on 
indictment by one year's imprisonment to "keep" any disorderly 
house, and it proceeds to define what is meant by a "disorderly 
house" by reference to four prior statutory definitions of other 
terms, all of which are to be covered by the generic term "dis
orderly house." These four are as follows: Section 225, "com
mon bawdy-house"; sec. 226, "common gaming-house": see. 227, 
"common betting-house"; and see. 227A. “opium joint." Any 
of these constitute a disorderly house.

Keeping a betting-house.—By sub-sec. (2) of see. 228 the 
penalty is not restricted to the real owner or keeper of the place, 
but includes

"(a) Any one who appears, acts, or behaves as master.
"(6) The )H*rson having its care, government or management.
“(c) The person assisting in the care, government or man

agement."
The sub-section as to acting or appearing as the master of the 

house originated in the English " Disorderly Houses Act, 1751." 
25 Geo. II., ch. 36. By sec. 8 of that statute it was enacted that 
any person who shall appear, act or behave himself or herself 
as master or mistress, or as the person having the care, govern
ment-. or management of any bawdy-house, gaming-house, or 
other disorderly house, shall be deemed and taken to be the keeper 
thereof, and shall be liable to be prosecuted and punished as such, 
notwithstanding he or she shall not be in fact the real owner or 
kee]XT thereof.

In R. v. Spooner (1900), 4 (’an. Cr. Cas. 209. a plea of guilty 
to the charge of "appearing the keejier of a house of ill-fame" 
was held equivalent to an admission that the accused kept a house 
of ill-fame. It is submitted, however, that those words used in 
a charge do not charge an offence known to the law, and while 
one who appears to have the management of the house is dt*emed 
to be the keejier, the offence is the keeping and not ap))earing to 
keep.

A “banker" in a faro game who has “bought the bank” is

Rex

Johnson.

Annotation
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guilty of assisting: Derby v. Bloomfield, 20 Cox 674, 20 Times 
L.R. 549.

Keeping a common gaming-house and keeping a common 
betting-house, either of which are declared to constitute the in
dictable offence of keeping a disorderly house by the same section 
of the Criminal Code (sec. 228), are distinct offences: R. v. Mali 
Sam (1010), 19 Can. Cr. (’as. 1.

Subject of summary trial without consent.—The offence of 
keeping a disorderly house may be the subject of a “summary 
trial" under Part XVI., sec. 773 (/), of the Code by any “magis
trate” having power of summary trial under sec. 771, and for this 
offence the consent of the accused is not essential to that mode of 
trial, nor is he to be asked if he consents to be so tried: Code 
sec. 774. These provisions apply alike to the keeping of a “com
mon betting-house" and to the other specified classes of disorderly 
houses. In some provinces of Canada the “magistrate” em
powered by sec. 771 is necessarily one individual, but in other 
provinces it may be either the one person having statutory power 
to do what ordinarily would require two justices of the peace to 
do, or it may be the two justices acting together. If the one 
individual exercises the power of summary trial there is no appeal 
as such, although there may be a review on the question of juris
diction by certiorari or habeas corpus process. But if the sum
mary trial for this offence should take place “before two justices 
of the peace sitting together,” then sec. 707 as amended in 1913 
(Can. Statutes 1913, ch. 13) applies to enable the* accused to 
appeal from the conviction in the same manner as from a sum
mary conviction under Part XV. of the Code: see Code secs. 749, 
750.

Where a police magistrate proceeds with a charge of keeping 
a disorderly house or common betting-house (Code sec. 228 us 
amended 1909 and 1913), without taking the defendant’s election, 
it is to be assumed that the magistrate is proceeding under Code 
secs. 773 (/), 774 and 781, under which the defendant’s election is 
not required on a summary trial for keeping disorderly house, 
but the amount of the fine must not exceed, v . the costs of the 
case, S200, by virtue of C’ode sec. 781 as amended 1913: Hex v. 
Booth, 28 Can. Cr. Cae. 224. (R. v. Honan, o D.L.R. 276,20 Can. 
Cr. Cas. 10, 26 O.L.R. 484, and R. v. Helliwell, 18 D.L.R. 550, 
30 O.L.R. 594, considered.)

Being found in a betting-house.—Every one who, without lawful 
excuse, is found in any disorderly house shall be liable on sum
mary conviction to a penalty not exceeding one hundred dollars 
and costs, and in default of payment to two months' imprison
ment: Cr. Code sec. 229, as amended 1913.
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Landlord's liability.—Any one who, as landlord, lessor, tenant, 

occupier, agent or otherwise, has charge or control of any premises 
and knowingly iwrmits such premises or any part t hens if to he let 
or used for the purposes of a disorderly house, shall he liable upon 
summary conviction to a fine of two hundred dollars and costs, 
or to imprisonment not exceeding two months, or to both fine and 
imprisonment : Cr. Code see. 228A (added 1913).

Where a lessee, though acting in good faith and without 
knowing of tin* objectionable character of the proposed sub
tenant, sub-lets to a person who intends to keep a disorderly 
house, the original lessor is entitled to ask in an action of ejectment 
under Quebec law that the lease be rescinded, in order to avoid the 
responsibility enacted by sec. 228 (2) of the Cr. Code; but where 
the objectionable sub-tenant abandons the premises pending such 
action the Court has a discretion to maintain the original lessee's 
rights and not resiliate the lease, but he will be required to pay 
costs, although entitled to sub-let without the land owner’s con
sent • Alliance v. Picard ( 1914), 10 1 XL.lt. 82, 20 Rev. de Jur. 182.

“ Place," other than a building, used for betting.—What is a 
“common betting-house”? It is a house, office, room or place, 
opened, kept or used for any of the betting purposes described in 
sec. 227 as amended in 1910 by 9-10 Kdw. N IL. Can., eh. 10. 
As to gaming-houses, the definition of sec. 220 uses the phrase 
“house, room or place.” And where the offence did not take 
place in a house or in an office or room, there was difficulty in 
determining whether the facts disclosed that localization necessary 
to such a continuing offence as “keeping” a place opened, kept 
or used for betting or gaming purposes.

In construing the words “other place,” the doctrine of “ejus- 
dem generis” is applicable, and the meaning of the word “place” 
must be controlled by tin* specific words, “house, office or room": 
Powell v. KempUm Park, [1807] 2 Q.B. 242, 1899 \< If::.
R. v. Moylett (1907), 13 Can. Cr. Cas. 279, 10 O.W.R. 803, 75 
O.L.R. 348.

In The Queen v. Humphrey, [1898| 1 Q.IL 875, an archway 
which was a private thoroughfare leading from a public street 
into a yard containing dwelling houses, stables and workshops, 
which the prisoner was accustomed to resort to for the purpose 
of betting with persons who came to him there, was held to be a 
“place” within the meaning of the Betting Act, 1853, 10 tV 17 
Viet. (Imp.), ch. 119, sees. 1, 3. And see Hr own v. Patch, [1899]
1 Q.B. 892; Helton v. Busby, [1899] 2 Q.B. 380.

In It. v. Fisher (1913), 9 Cr. App. R. 164, decided under the 
Betting House Act, 1853 (Kng.), it was held that the localization 
of the betting was a question of fact for the jury. Lord Chief 
Justice Isaacs referred with approval to the following statement

ONT.
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of the law by Lord A1 verst one in H. v. DeaviUe, 11003] 1 K.B. 468, 
72 L.J.K.B. 272, 20 Cox <*.(’. 389, as follows:—

“If you get sufficient localization of the betting business, a> 
is the case where the betting man is in possession of the particular 
plot of ground or structure on which he carries on his business, 
the question of the permission or license of the owner of that plot 
or structure to use it for betting purposes is immaterial. That i- 
what was pointed out in Brown v. Patch, [1899] 1 Q.B. 892, (is 
L.J.Q.B. ‘>88, 19 Cox C.C. 330.”

Moylett's case, cited above upon another point, was decided 
in 1907 before the addition of sub-sec. (2) to sec. 227. It had 
held that in order to constitute a “place” within the meaning of 
sec. 227 of the Criminal Code there must be a measure of fixity, 
localization and exclusive right of user. The defendants wer« 
two of a number of bookmakers who, on payment of the usual 
entrance fee, were admitted, along with the general public, to a 
fenced enclosure owned and controlled by the Ontario Jockey 
Club, an incorporated racing association. These bookmakers laid 
bets from day to day, through their assistants, with members of 
the general public attending the races. They did not use any 
desk, stool, umbrella, tent or booth, or erection of any kind to 
mark any place where bets were made, and no part of the general 
enclosure was especially allocated to them, nor did they occupy 
a fixed position, but during each race stood as much as possible 
about the same spot within a radius of from five to ten feet. The 
betting operations were carried on in the same method as in the 
case of Hex v. Saunders, except that in that case the bookmakers 
used a wooden box or booth, moved about on castors from one 
part of the grounds to another during the progress of the race 
meeting:—Held, that the defendants did not occupy a “house, 
office, room or other place” within the meaning of sec. 227 of tIn- 
Code, and were, therefore, not guilty of the offence of keeping a 
“common betting house” under sec. 228. Hex v. Saunders ( 19071, 
12 ( au. Cr. Cas. 174, 38 S.C.R. 382, was distinguished.

The amendment made in 1910 to Code sec. 227 declares that 
the word “place” in secs. 226 and 227 includes any place “whether 
inclosed or not, and whether it is used permanently or tempor
arily, and whether there is or is not exclusive right of user.”

The ruling in Moylett's case is in consequence superseded by 
the statute, at least so far as it had held an exclusive right of user 
essential to the keeping of a “place,” and had applied the decision 
of the House of Lords to the like effect rej>orted in Powell v 
Kempton Park Hacecourse Co., [1899] A.C. 143.

A person with a fixed place of business at which other person- 
find him when desirous of making bets on foreign horse races, b 
criminally liable in respect of betting arrangements there institut
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vd, although the actual bargain of betting was made in each ease 
on the public street adjacent to such place of business, the par
ticipants purposely going to the street with the intention of making 
tin* bet elsewhere than in a common betting house as detined by 
sec. 227: The King v. Johnston, 1G Van. Cr. Vas. 37V (Ont.).

Iiook-making and hitting on race-tracks.—By sub-sec. (2) of 
sec. 235, as amended in 1912, the provisions of secs. 227 and 22S 
as well ns those of sec. 235 (1) are not to extend to bets made or 
records of bets made upon certain race-courses during the progress 
of a race-meeting, conducted by an incorporated association 
under the limits of time and place which sec. 235 imfxises. The 
same sub-section declares a like exception or immunity in respect 
of (a) the sale by an incorporated association of information or 
privileges to assist in or enable the conducting of book-making, 
pool-selling, betting or wagering Ufxm the race-course of such 
association during the actual progress of a race meeting conducted 
by such association upon races being run thereon, and (b) book
making, pool-selling, betting or wagering upon such racecourse 
during the actual progress of a race-meeting conducted by such 
association upon races being run thereon. For prior cases 
reference may be made to li. v. Ilcndric, 10 Van. Vr. (’as. 208, 
11 O.L.R. 202; R. v. Hanrahan (1002), 5 Van. Vr. (’as. 430, 3 
O.L.R. G50; Walsh v. Trebilcock, 23 Van. S.V.R. 005; R. v. (Hies, 
2(i Ont. R. 58G, and R. v. Osborne, 27 Ont. R. 185.

The custodian or depository of a stake to be paid to the 
winner of any lawful race, sport, game, or exercise, or to be paid 
to the owner of any horse engaged in any lawful race, is 
exempt, and by sec. 235(2), as amended 1012, the provisions of 
secs. 227, 228, and 235 are not to apply to a private bet between 
individuals not engaged in any way in a business of betting.

Other betting restrictions.—Subject to the above-mentioned 
exceptions, sec. 235 deals with various collateral offences con
nected wtih betting, pool-selling and book-making. It enacts 
(as amended in 1010, 1012 and 1913) as follows:—

“235 (sub-section 1). Every’ one is guilty of an indictable 
offence, and liable to one year's imprisonment, and to a fine not 
exceeding one thousand dollars, who—

“(a) Uses or knowingly allows any part of any premises 
under his control to be used for the purpose of recording or regis
tering any bet or wager, or selling any pool; or

“(fc) Imports, makes, buys, sells, rents, leases, hires, or 
keeps, exhibits, employs or knowingly allows to be kept, ex
hibited or employed, in any part of any premises under his control, 
any device or apparatus for the purpose of recording any bet or 
wager or selling any pool, or any gambling, wagering or betting
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“(c) Becomes the custodian or depository of any monex 

property or valuable thing staked, wagered or pledged in am 
vase or transaction in which such staking, wagering or pledging 
is itself contrary to the provisions of this Act; or,

“(d) Records or registers any bet or wager, or sells any pool 
upon the results,—

“(i) Of any political or municipal election;
“(ii) Of any race;
“(iii) Of any contest or trial of skill or endurance of man or 

beast ;
“(e) Engage's in pool-selling or book-making, or in tin 

business or occupation of betting or wagering, or makes any agree
ment for the purchase or sale of betting or gaming privileges, or 
for the purchase1 or sale1 of information inteneled to assist in book
making, pool-selling, betting or wagering; or,

“(/) Advertise*, prints, publishe‘8, exhibits, posts up, sells or 
supplies, or offers to sell or supply, any information intended to 
assist in, or intended for use in connection with, book-making 
pool-selling, lotting, or wage-ring, upon any horse-race or other 
race, fight, game or sport, whether at the time of advertising 
printing, publishing, exhibiting, posting up or supplying such new- 
or information, such horse‘-racei or othe-r race, fight, game or sport 
has or has not taken place; or,

“((/) Aelvertises, prints, publishes, exhibits or posts up am 
offer, invitation or inducement to bet; or,

“(A) Wilfully and knoxvingly se-nds, transmits, delivers or 
receives any mes-- go by telegraph, telephone, mail or express 
conveying any inh ...ation relating to book-making, pool-selling 
betting or wagering, or intended to assist in book-making, pool
selling, betting or wagering; or,

“(t) Aids or assists in any manner in any of the said acts 
which are by this section forbidden.”

The second sub-section of 235 deals xvith the* exemption of 
certain stakeholders and of book-making on the authorized race
tracks, as summarized above from the amending statute, 2 (leo 
V. (Van.), eh. 19.

The publication in a newspaper of an advertisement soliciting 
bets to be placed upon horse races and also of the results from 
day to day of said races, is illegal; and the newspaper proprietor 
is liable for the indictable offence of using the newspaper office for 
tin- purpose of facilitating tin- making of bets upon a horse race, 
and keeping a common betting-house within the statutory defini
tion of that offence: R. v. Smallpiece (1904), 7 Van. C’r. Vas. 55li.

The mere taking of personal bets with individuals on horse
races is not “gaming,” and the admission of the accused that lu- 
made his living principally by making such bets in the streets
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is not sufficient on which to convict him of vagrancy under sub- 
scc. (/) of Code sec. 238: li. v. Ellis, 15 Can. Cr. ( as. 379, 20 
O.L.H. 218.

The unrepealed Lord's Day Act, C.S.L.C., ch. 104, sec. 3, 
in force in Ontario, makes it a criminal offence to he engaged in 
playing cards for money in a private place, on a Sunday : Rex v. 
Quick, (Ont.) 17 Can. Cr. Cas. 61, 17 O.W.U. 250.

C.S.V.C., ch. 104, sec. 3, reads as follows:—
“It is not lawful for any person on that day to play at skittles, 

hall, football, racket, or any other noisy game, or to gamble with 
dice or otherwise, or to run races on foot, or on horseback, or in 
carriages, or in vehicles of any sort."

Where two parties enter into a voidable betting or gaming 
contract, each putting up his own cheque post-dated the day on 
which the result of the bet would he ascertained, the fact that the 
loser’s cheque was dishonoured because he had no account at the 
bank will not support a charge that lie obtained the execution 
of the winner's cheque delivered to the stakeholder for a like 
amount by false pretences with intent to defraud. The giving 
of a post-dated cheque implies no more than a promise to have 
sufficient funds in the bank on the date thereof, and is not, in 
itself, a false representation of a fact past or present. Intent to 
defraud could not be found because the complainant was legally 
entitled to withdraw from the voidable contract even after the 
event upon which the bet was placed: The King v. Richard, 11 
Can. ( >. ( as. 279.

Recent cases under the English hefting laws.—The appellant, a 
police inspector, preferred an information against T. for that lie, 
T.. on certain specified dates, used a certain public-house for the 
purpose of betting with persons resorting thereto, and also a 
further information against G., the licensee of the said public- 
house. for that he, (»., suffered the house to be used for the purpose 
of betting with persons resorting thereto, contrary to the Retting 
Act, 1853, and the Licensing (Consolidation) Act, 1910. The 
metropolitan magistrate by whom the case was heard found as a 
fact that T. had used the public bar of the public-house for the 
purpose of betting with persons resorting thereto on each of tla- 
dates alleged, and that G. and his servants had ample opportunity 
of seeing and ought to have seen the passing of the betting slips 
and other things being done which should have made them aware 
that betting was taking place, but that the prosecution had failed 
to give any evidence that anybody about the house had, as a fact, 
seen that betting was actually taking place:—Held, that the case 
must go back to the magistrate with a direction to consider 
whether the respondent G. had connived at betting being carried 
on. Where the facts constitute a prima facie case not amounting
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to positive proof of knowledge, there is evidence upon which , 
magistrate can find knowledge : Lee v. Taylor, 23 Cox 2211. 
107 L.T. 082, 77 J.P. 00, 20 T.L.R. 52.

A firm of printers and publishers was convicted upon a charge 
of contravening the Betting Act, 1853, secs. 1 and 3, as extended 
to Scotland by the Betting Act, 1874, in that they, being the 
occupiers of certain premises, did keep or use these premises “for 
the purpose of money or other valuable thing being received” by 
them or on their behalf “as the consideration for an undertaking, 
promise, or agreement, to pay money thereafter, on events or 
contingencies of or relating to football.” The accused were pro
prietors of a weekly newspaper, in certain issues of which they had 
inserted a notice offering a money prize, varying in amount 
according to the success of the competitor, to the persons who 
should most accurately forecast the result of certain football 
matches, specified in a coupon attached to the paper. These 
newspapers, with the coupons attached, were bought by news
agents at the price of ninepence per dozen, and retailed by them 
to the public at one penny per copy. The coupons, \\ 
up, were posted to the * rs. In several instances more 
than one paper was purchased by the same individual for the sake 
of the coupons. No papers were proved to have been sold by 
the accused directly to members of the public ; but successful 
competitors were paid by the accused by cheques or postal orders : 
—Held, on appeal, that no offence had been committed against 
the statute: Leng {John) <V Co., Ld.f v. Mackintosh, Just. Ct. 
(Sc.) 7 Adam, 35(i.

The respondent was the tenant of a house on the ground floor 
of which was a shop with a room at the back. Outside the house 
there was an entry from which a side door opened into the house. 
The respondent's father occupied the house. Betting was carried 
on by the respondent in this way : A person wishing to bet wrote 
on a paper the name of the horse and the amount of the bet; he 
wrapped up in the paper the coin representing the bet and handed 
the same to the resjxmdent in the entry or street. Several 
packets were so received by the rvt but none were re
ceived in the house. Papers and coins which had been so handed 
to the respondent outside were found in the back room of the 
house, and the rooms of the house were used merely for paying 
out the money won on bets previously made outside. Upon an 
information under sec. 4 of the Betting Act, 1853, against the re
spondent as the occupier of the house for receiving moneys as a 
“deposit” upon bets, the justices dismissed the information on 
the ground that the betting having been completed outside tin- 
house, the mere taking of the papers and money to the back room 
without the knowledge of the persons making the bets was not a
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"receiving” of the moneys within the meaning of the statute:— 
Held, that the justices were wrong in holding that the mere taking 
of the papers and money to the hack room without the knowledge 
or connivance of the persons making the Lets did not constitute a 
"receiving” within the meaning of the statute, hut that sufficient 
facts had not been found to bring the case within sec. 4. 
that ground the case ought not to be remitted to them. Held, 
further (Avory, J., dissenting), that ‘‘deposit” in see. 4 includes 
the payment or handing .over of the whole sum staked as well as 
uf a part only of that sum: Boulton v. Hunt, I'd Cox C.C. 526, 
109 L.T. 245. 77 J.P. 337.

The appellant was convicted of using his premises for the pur- 
jxise of “ unlawful gaming” being carried on thereon. Proof was 
given of the user on the appellant’s premises of an automatic 
machine. On the insertion of a halfpenny in the machine, a 
marble was released, which by the operation of a trigger manipu
lated by the player was shot up to the top of the machine, whence 
it descended through a series of pins which deflected its course. 
The player, while the marble was falling, tried to bring beneath 
it a cup in the machine. The cup was fixed to a movable lever 
which could be moved laterally right or left at the option of the 
player. The object of the player was to catch the marble in the 
cup. If he succeeded, by an automatic action, a disc was released 
which entitled him to a pennyworth of the appellant’s goods; if 
he failed, the half{>enny inserted became the property of the 
appellant without any return to the player. Proof was given of 
the user of the machine on the appellant’s premises, and he was 
convicted under 17 18 Viet. ch. 38, sec. 4. The justices found
that the game played with the machine was predominantly one of 
chance; that skill did not enter substantially into the game; that, 
having regard to the players contemplated by the appellant as 
using the machine, the chances were not alike equal to all the 
players, including the appellant ; that the chances were in the 
appellant's favour; and that the game could not be converted 
from one of chance to one of skill. Vpon a case stated by the 
justices:—Held, that the findings of the justices as to the character 
of the game played with the machine wen- questions of fact, and 
consequently not reviewable by the Court, and that the finding 
bv the justices that the game was one of chance, and one in which 
the chances were not equal alike to all the players, including the 
appellant, brought the game within the provisions of 8 tV 9 Viet, 
ch. 109, sec. 2, and consequently that the game played with the 
machine was unlawful gaming within the provisions of 17 A: 18 
Viet. ch. 38, sec. 4, and the appellant was rightly convicted: 
Donaghy v. WaUh, Div. Ct. (Ir.), [1914] 2 I.R. 201. (Fielding 
v. Turner, [1903] 1 K.B. 807, applied and followed.)
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In Taylor v. Monk [1914], 2 K.B. 817, 83 L.J.K.B. 1125, t!< 

prosecution was for keeping a betting house contrary to the statute, 
Betting Act, 1853. The defendant used a house in the following 
way: He employed two servants to stand respectively close to 
the doorway, one inside and the other outside. Persons passing 
along the street handed betting slips to the man outside, who 
handed them on to the man inside without moving from his posi
tion, who subsequently sent them to the defendant at another 
address. The slips related to bets on horse races. The defendant 
was convicted and on a cast* stated by the justices, the Divisional 
Court affirmed the conviction.

Police raids and statutory presumption from finding bettimj 
equipment.—A statutory presumption may arise under Code 
sec. 986 if an officer having an order or warrant to search under 
sec. 641 is wilfully prevented, obstructed or delayed in carrying 
out the same and the place is found fitted with contrivances for 
unlawful betting or devices for concealing, removing or destroying 
such contrivances. Those circumstances are declared by sec. UMi 
to be prima facie evidence that the place is a common betting 
house.

But the fact that an officer on seeking admittance to a plan 
suspected, finds the door locked, does not constitute a wilful pre
vention, obstruction or delay of his entrance sufficient to raise tin 
prima facie presumption created by sec. 986 of the Criminal Code 
that the place was used as a common betting house; the pre
sumption is created only when something active is done amounting 
to a wilful obstruction or prevention: Hex x. Jung Lee, 13 D.L.lt.

■ 896, 22 Can. Cr. Cas. 03, 5 O.W.N. 80.
In the absence of evidence that a constable was armed with a 

warrant when he was prevented from, obstructed or delayed in 
entering a place supposed to be used as a common gaming house, 
or that the person obstructing him knew that he was a constable, 
no presumption arises under secs. 985 and 980 of the Criminal 
Code, 1900, that such place was used as a common gaming house: 
Rex v. Hung Get (No. 1), 13 D.L.R. 14, 21 Can. Cr. Cas. 404.

Cpon a trial for keeping a common betting house in violation 
of secs. 227 and 228 of the Code, articles for recording bets which 
were seized upon the premises by police officers were held in an 
Ontario case to be admissible in.evidence against the prisoner, 
irrespective of a claim by the accused that the. alleged search 
warrant was illegal and that the police officers had obtained 
possession of the articles by means of their own trespass: l{. v. 
Honan, 6 D.L.R. 276, 20 Can. Cr. Cas. 10, 26 O.L.R. 484.

And in the later case of H. v. O'Meara, where the charge was 
for keeping a common gaming house (Cr. (.'ode sec. 226), it seems 
to have been assumed that sec. 986 would raise the statutory prv-
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sumption although there was no search order under sec. 041, and 
the constable merely deposed to what he found on calling at shop 
premises to investigate an alleged gaming machine publicly in 
operation there : R. v. O'Meara, 25 D.L.R. 503, 25 (’an. ( >. 
('as. 16.

The two classes of cases are quite distinct, the one relating to 
actual evidence which it was sought to exclude because of alleged 
irregularity in the manner of obtaining it ; and the other the appli
cation of a statutory presumption which should be strictly con
strued so as to limit it to the conditions which the statute declares. 
The difficulty arises in interpreting the word “found” in sec. 980. 
When is a place “found fitted” with any means for unlawful 
betting? Why is use made of the word “found” if the meaning 
is to be the same as if the word were omitted? Is it sufficient 
that the place is fitted, etc., and that such circumstance is proved, 
or must it have been “found” fitted, etc., when an entry and 
search was made under provision of law appropriate to that 
enquiry? Code sec. 641, as amended 3 & 4 Geo. V., eh. 13, 
makes provision for a search order being issued by a magistrate 
on a written report from a constable that he has good grounds for 
believing and does believe that the place is kept or used as a dis
orderly house* as defined by sec. 228, or for betting, wagering or 
pool selling contrary to sec. 235. The person issuing the search 
order may judicially determine that the equipment seized on the 
police raid which it is the purpose of the search order to authorize, 
shall be confiscated on its being determined that the articles seized 
are instruments of “gaming, wagering or betting.” See O'Neil 
v. Attorney-General, 1 Can. Cr. Cas. 303, 20 Can. S.C.K. 122. It 
is at least arguable that the word “found” in sec. 980 is to read 
in conjunction with the words “constable or officer” authorized 
“to enter any house, room or place” which are used in the first 
section. Section 641 provides for the authorization. With that 
authorization, if he is unlawfully obstructed the statutory pre
sumption arises, no matter what class of disorderly house it may 
be alleged to be, but if the ground of the raid is that it is a common 
betting house, and if the place is “found fitted or provided with 
any means or contrivance for . . . unlawful betting,” it
shall be prima facie evidence that the place is a common gaming 
house.

The interpretation which scorns preferable is that which limits 
the latter part of sec. 980 to the finding of the fittings and con
trivances for unlawful betting, etc., upon a lawful search by a 
constable or officer empowered by law to enter as of right, and 
where the obstruction of the officer would in itself be an indictable 
offence (Code sec. 230).

The context seems to distinguish the application here of the

ONT.
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word “found” from that given to it under the English Licensing 
Act, 1872. sec. 25, imposing a penalty on a person “found" on 
licensed premises during closed hours and not being an employ« <
etc., or bona fuie traveller, as to which reference may be made to 
Thomas v. Powell (1893), 57 J.P. 329.

N. S. SUTHERLAND v. VICTORIA STEAMSHIP CO Ltd
A’ora Scotia Supreme Court, Graham, C.J., and Russell, Langley , 

Drysdale, JJ. April 22, 1916.
1. Accor nth (§ I—2)—Opening up—Fraud—Parties—Corporate nm-

ln an equitable action by an executrix to o|mmi up, on the grounds of 
fraud and misrepresentation, a settled account of dealings by tin- 
testator with the credit of a company of which he was manager, paid In 
her, judgment should not be given for the amount claimed, but pro|Hi 
accounts should be ordered taken upon a reference as between the com
pany and the estate of the testator. The pleadings were ordered !.. 
be amended by adding the treasurer of the company as a defendant 
where he ap|>carcd to be involved with the testator in manipulations 
of the company's credit for their |x*rsonal advantage.

(Judicature Rules. X.S.. 0.10. r. 10 referred to.)
Ed. note.—See also Tol>in v. Commercial Investment Co., 27 D.L.R. 3^7.

2. Corporations and companies ($ IV F—100)—Fraudulent acts nr
officers—Fai.se accounts—Liability.

Fraud by the treasurer of a company, in his own interest, in making 
up accounts rendered to an executrix, purimrting to be between tli- 
company and the deceased, is not attributable to the company.

3. Pleading t§ I X—110)—Amendment- When effective.
Under the Judicature Rules (N.8.), O. 2S. rr. 7-10, merely making an 

entry of an order granting an amendment is sufficient even though n.. 
order is taken out ; but the amendment must he made to give the defend
ant an opportunity to plead to it. and failure to do so within the pre
scribed |H‘riod renders the order itself ipso facto void.

Statement Appeal by defendant from the judgment of Harris, J., in
favour of plaintiff, an executrix, in an action to recover moneys 
paid under undue influence and false representations.

T. .S'. Payers, K.C., and J. McG. Stewart, in support of appeal. 
//. Mellish, K.C., and //. Pass, K.C., contra.

Graham.c.j. Graham, C.J.:—The plaintiff is the executrix of the late A.
H. Sutherland, who died in November, 1911. He was the manager
of the defendant company from 1904 until his death. One A. 
S. McDonald was the secretary-treasurer of the company during 
all times in question. The defendant company owned the steam
ship “Blue Hill,” a passenger boat plying between Iona, the 
government railway station, and Baddeek. It received, besides
its freight and passage money, an annual subsidy from the Govern
ment of Canada. There are other officials whose names appear 
in the record, M. G. McLeod, a director, and Capt. Moffat, 
president, and there are other shareholders.

>
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The late A. H. Sutherland carried on a coal business at Bad- 
deck, and coal was brought there to him in small schooners and 
he sold that coal no doubt in the usual way. Now it happens 
that the coal company (The Dominion Coal Co. in this case) 
gives a reduction in price, called in the invoices a commission, of 
10c. per ton to steamship companies for the coal sold to them. 
And the late A. H. Sutherland bought not only the coal to be used 
in the “Blue Hill” but the coal for his own trade at the reduced 
rate. It was all invoiced to this defendant company; but the 
coal for the “Blue Hill” and used by the company was shipped 
by rail from the mine to Iona and the coal t hat was for Sutherland’s 
use went, as I said, by small schooners to Baddeck—all purporting 
to be for the defendant company. There is no particular blame 
for doing that perhaps, but Sutherland used the company’s credit 
and funds in payment for this coal. Much of this was arranged 
for during the period of his lifetime but part was not. Of course 
this could not be carried on openly to the knowledge of the officers 
and shareholders of the company, and it could not be done by 
himself ; but it was carried on by the assistance of the treasurer, 
McDonald. None of the coal for sale by Sutherland at Baddeck 
could appear in the expense account of the “ Blue Hill ” but only 
the coal used by her, nor in the yearly balance sheets for the share
holders. But Sutherland as manager kept in his possession the 
invoices of coal. And in order that the amounts used by the 
“Blue Hill” might go into the expense account these amounts 
from time to time were furnished by him. The payments for the 
coal, or rather the return to the company of moneys paid for the 
coal, so far as they were returned, were to some extent financed by 
A. S. McDonald. Some one, 1 think the plaintiff’s counsel, said 
at the hearing that he was receiving a commission for this assis
tance but I have found no evidence of it in the record. But the 
bank at Baddeck had given the company the right to overdraw 
to the limit of $2,000, and it was used for this purpose. McDon
ald had to see that the account was not overdrawn.

There were auditors, but the auditors were Sutherland himself 
and also Mr. McLeod. The bank accounts, for there were 
more than one which were made use of to pay for Sutherland's 
coal, were, in auditing the accounts, not resorted to.

Mr. McLeod swears to that and there is no reason to doubt 
his word.
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After the death of Sutherland an account was made up m 
respect to those matters and it was handl'd to the executrix, h 
includes the items in respect to the different coal cargoes which 
went to him and includes in its totals a freight account, which 
is entirely disputed; also a small balance on a cash account, sonic 
of the items being disputed.

It is not to be wondered at that the attempt to keep tin 
coal that went to Sutherland out of the books of the company 
and the balance sheets and from the knowledge of the other 
members of the company landed the accounts in some confusion. 
The invoices of the Sutherland coal were as I said kept in his 
custody, and apparently, in order to keep the “Blue Hill’s” ex
pense account straight, he handed to McDonald the items of the 
amounts actually consumed by her.

The executrix gave1 a cheque for the balance claimed against 
her husband, $5,030.20. I call attention here to the receipt given 
by McLeod to the executrix at the end of the account: “Received 
payment for A. S. McDonald and Victoria S. S. Co. Ltd., April 4, 
1912.” The company apparently, if proper books had been kept, 
were crediting A. S. McDonald with the payments he made in 
Sutherland’s interest, and in this receipt Mr. McLeod is plainly 
saying part of this money goes to McDonald on that account, 
and the part McDonald had failed to cover or meet, that goes to 
the credit of the company. The plaintiff, after the payment, 
with the assistance of a relative, made further investigation and 
apparently discovered items which were paid out erroneously 
by the executrix.

Thereupon, on August 19,1915, she brought this present action 
against the Victoria S. S. Co. It is an equitable action to open 
up the settled accounts and to surcharge and falsify. She not only 
charged mistake, but fraudulent representation and undue in
fluence.

She also claimed, among other things, “an accounting of the 
dealings between the defendant company and the late A. II. 
Sutherland and a judgment for such amount as shall be found due 
from defendant company on such accounting: Also a return <•!' 
the moneys, namely, $4,037.36.”

Now, the practice is well settled in respect to such a suit. Lord 
West bury said in Parkinson v. Hanbury, 2 Eng. & Ir. App. 1 at 19:
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Nothing is mort* requisite than to abide by the old rule clearly enunciated 
by Lord Hardwieke and constantly followed that if you desire to set aside 
or to open a stated and settled account so as to have liberty to surcharge 
and falsify you must in your bill specially charge some, at least one, definite 
and important error and support that charge with evidence confirming it 
as it is laid. Having regard to the manner in which evidence is taken in 
Courts of equity, there would be no protection to a defendant if he had not, 
by proper averment in the bill, distinct notice of the allegation that he had 
to meet, more «‘specially when the whole of the relief turns entirely on tin* 
power of the plaintiff to aver, and to prove satisfactorily, some particular 
error in his account.

At the opening of the trial there was indeed very little to he 
tried to entitle the plaintiff to have the account taken in such a 
ease, and (). 32, sec. 2, enabled the Judge to order it at once. The 
plaintiff made an application to amend, and this is the note in 
respect to it:

Mr. Ross moves for amendment to statement of claim, adding a claim 
for the return of total amount «if cheques for 15,631).23. .Said motion granted 
by the Court.

No order was ever taken out. Under the rules a note of it 
is sufficient but the amendment must be made and a defendant 
given an opportunity to plead to it. I refer to the Judicature 
Rules, (). 28, rr. 7-10. If the amendment is not made within 
the time order, or within 14 days if no time is limited,
then the order to amend becomes ipso facto void. I do not wish 
to Ih* technical, but I rely upon those rules because the defendant 
later applied for an amendment, and it was refused, and they 
would have been entitled to get one as of right if they only had 
been served with the plaintiff’s amendment and could have 
pleaded to it. I sav that that note in the minutes does not in
dicate what relief the plaintiff was really asking for or had ob
tained. 1 think it has re) " in a miscarriage. I will refer to 
this later—but surely if every item was then made open to attack 
the accounts should still have been taken.

In this ‘ action a reference would Ih* ordered as a
matter of course to take the accounts. The case cannot even 
now by the Court he convenientIv dealt with in any other way. 
The plaintiff had submitted to the taking of the accounts. The 
defendant had a right to claim not only in respect to the counter
claim for the coal, freight and cash, and so on, but the right to 
claim that as the plaintiff was endeavouring to set aside or open 
up a settled account and recover back money obtained by fraud-
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s' ulent misrepresentation ami undue influence that the burden 01 

8 (' proof was on tlu* plaintiff, and tin- reference, tin* only fcasibh 
8„thkhi.and wa> taking tin* accounts, would dispose of the whole matter. 

. '• Instead there is a judgment for the whole account without taking
Stkamshic the account. Surely the company is not to forfeit its whole 
Co:’ *'1l>‘ account because its officer in mistake or fraud in his interest a> 
Oral,*m.(Vi. 8()nu. items of the account, charged the executrix too much?

To that extent but no further she was entitled to relief. To have 
the accounts taken and the excess repaid that is what sic 
prayed for in her action. The plaintiff is not entitled to recover 
from the company that which the company could recover from 
Sutherland. The fact of the parties being reversed seems to tend 
to confusion. The defendant would naturally rely upon the ac
counts being taken. No harm could come to it if that cours, 
were pursued. We must look at the rights of this defendant 
as if it had brought the action, as it turns out it should have done, 
instead of trying to settle quietly with a woman for the sake of 
her husband's reputation.

The plaintiff made at least three contentions in support of 
the judgment. I. That the Ixxiks of tin* company which were 
put in by him shewed that nothing was due by Sutherland to tie 
company when the money was paid by the executrix. That i- 
very flimsy. The whole theory is that the account books wi n 
kept by the two officials, McDonald at the instance of Sutherland, 
in such a way that these irregular transactions outside of til* 
"Blue Mill'' would not appear in the company's accounts. TIi- 
reverse is proved. 2. That there was really no coal purchased 
in the name of the defendant company by Sutherland and paid 
for out of the company's funds, putting the burden on the de
fendant.

I make a preliminary observation that a party calls a wit lies- 

for better or for worse. There are well known ways for discredit
ing an unfavourable witness but the party must have other 
affirmative testimony. The counsel after calling a witness cannot 
say in respect to the testimony favourable to him “that is a 
clear admission” but in respect to the unfavourable parts, “oh 
he is a bad man." “ He is untruthful there, the opjxisite to what 
he says must lx* true.”

It is quite clear that cargoes of coal wen* brought to Baddeck 
for Sutherland, shipped by the Dominion Coal Co. I have gun
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over invoices in evidence covering parts of 1909, all of 1910, part 
of 1011. How easy to prove all these invoices for the whole 
IH'riod on a reference, all in the Dominion Coal Co.'s Istoks. All 
the shipments are contained in the account ex. II. II. It was 
entered in one of the hooks by McDonald, which McDonald 
states contains the total shipments of coal from the Dominion 
Coal Co., giving the vessels’ names, shipped really to Sutherland 
in the name of the defendant company. This exhibit the ex
ecutrix received and had the op|x»rtunity of investigating and 
falsifying. That was not the point of attack.

It was rather that Sutherland had paid for the coal that came 
to him. Two cheques were produced, as I have already mentioned. 
Where are the other cheques if they shewed payment for any of 
this coal? That is a matter for a referee to go carefully into. 
McDonald says that this coal was paid for out of the company's 
funds or upon money raised by him for Sutherland on the com
pany's credit. How readily, if he is telling an untruth, can the 
refens* confound him with the bank officials and the I looks of 
account in their jHissession!

This brings me to the third contention. 8. There is a con
tention like this: Mrs. Sutherland, the executrix, was induced to 
believe when she paid the money that the whole $utu was due to 
the Victoria S. S. Co. Part of it was due to McDonald. There
fore the whole should be paid back to the executrix, and the 
parties start over again. I cannot understand this intcr|>osition 
of McDonald. The defendants had hinted at it in their pleadings, 
and the plaintiff by his amendment at the o|>ening of the trial 
(so we were told at the hearing, for it is guesswork), made it. a 
Imsis for recovering the whole sum back from the company— 
that was the alleged misrepresentation that it was due to Mc
Donald and they represented that it was due to the company. I 
think it is perfectly clear that the company was entitled to look to 
Ih»iI» Sutherland and McDonald for every dollar of this money of 
which it had been defrauded. It was money used by its own officials 
and not paid back, and a profit made by using its credit and its 
funds by the said officials. Those two officials, trustees of the 
company, in collusion had defrauded the company and the com
pany was entitled to have accounts taken with Isit.li of them 
jointly or with Sutherland alone, for he had got the coal and the 
profits derived from using the defendants’ funds to pay for it.

<‘.27
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__ All persons concerned in the commission of a fraud arc1 to be 
8. C. treated as principals.

Sutherland In Cullen A* Thomson's Trustees v. Kerr, 4 MaeQueen 424.
.. '• at 433 Lord Westburv said:VICTOB1 \ ... 1 . , ....Steamship All persons concerned in the commission of n fraud arc to he treated
Co., Ltd. as principals. . If an agent in the course of his employment commits
Graham-c J a ^r:UM* 0,1 another party whereby damage ensues to the party injured he will 

‘ be liable to the party injured though his principal would l>e so likewise
Kerr on Fraud, 4th ed. 442, Weir v. Kell, 3 Ex. D. 238, at 248.
And here, where both occupied a fiduciary relationship to this 

company, there can be no doubt that the company would be en
titled to go directly against both Sutherland and McDonald to 
have the accounts taken, and to pay over the balance. The 
amount to be contributed one way or the other could be adjusted 
in the case. I do think it is a misfortune that since the Judicature 
Act has given to this Court comprehensive powers and it is re
quired as an equity Court to complete the matter, and when the 
action already brought had gone so far and had produced so much 
useful material, that all this should be wasted, and that we should 
have to go back to a common law procedure, and a common law 
notion of parties. And this is the result of the suggestion: a. 
That the executrix should recover back from the company every 
dollar of the money she paid to it and with interest, b. Then that 
the company sue McDonald to recover the whole amount from 
him. c. That McDonald in turn should sue the executrix of 
Sutherland for the amount of his account as it stood in 1911.

I copy from the judgment :
It is I think clear that McDonald can be compelled to repay the mom \ 

to the company and that McDonald is also free to sue the estate and he will 
recover if he has a just claim.
And all this when (except for the overpayment made by the ex
ecutrix), the bulk of the money has reached its proper destination. 
The money received from the executrix was paid out by tin 
company as follows:—the sum of 81,943.29 to the Koval Hank, 
which sum the company was liable for on the overdraft. Mc
Donald had not covered it. And the sum of 83,692.94 was paid 
to McDonald because he had to that extent (of course subject 
to the excess paid by the executrix), covered Sutherland's lia
bilities to the company for the amounts used to purchase this 
coal, with interest and freights.

Now, suppose th(i company had brought a proper action in
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respect to the amount of which it had been defrau<l<‘tl and asked ^s* 
to have the accounts taken, surely Sutherland or the executrix of 8. C. 
Sutherland could not answer, “You are not to have the accounts .svtiikhi.and 
taken in respect to $3,092.04, hccause inv agent McDonald, mv «. '

iii n • ICTOBl xas istant in the fraud, has actually covered or met or paid back Steamship 
a portion, namely, that sum." 1 think the whole accounts must ( 
he taken. Preferably hut not necessarily with McDonald as a <}rah*m' c.j. 
party. Preferably because his rights could he adjusted at the 
same time, and the contribution by Sutherland to him
ascertained. There is no doubt now in law that contribution may 
be ordered where two persons participate in although only one 
profited by the fraud, committed by them on someone else.

If that is so, I do not, with deference, see why any distinction 
should be made as was made in this case between what McDonald 
has covered or met and what was still due. If these were accounts 
which the company had nothing to do with, that was a matter 
between Sutherland and McDonald alone and these could not In- 
taken. And we find this ruling at p. 48 of the case:

Mr. ltuss at the request of the Court does not go into the state of the 
accounts between Mr. McDonald and Mr. Sutherland, the understanding 
being that he shall go into that branch of the rase after finishing the first 
question that arises if the trial Judge thinks it is necessary to do that.

I infer, for I can only guess, that that means the question 
which the amendment opened up, namely, the right to recoverall 
because it had been represented as due to the compnay instead 
of part being due to McDonald. And the Judge in his judgment 
says :

As McDonald was not a party to the suit I eventually #to|i|>ed the taking 
of further evidence as to the condition of the accounts between Sutherland’s 
estate and McDonald, u|xm the understanding that this evidence I be 
taken later if found to Ik> necessary. In ray opinion it is not necessary.

That is adopting the same theory on which the amendment was 
granted.

With deference, I think it was very necessary to have all the 
accounts taken and I have endeavoured to shew’ that the company 
was entitled to it. Sut lu in his lifetime, and his executrix
stands in no better position, could not surely interpose McDonald, 
because McDonald had paid something (in dispute and suspicion 
as to amount), between the company and himself. It was for the 
executrix of Sutherland to exonerate him by shewing exactly what 
his agent had covered or discharged for him, and as to parties,

54
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__ as 1 liavc suggested, I think it was not necessary to have McDonald 
on the record to take that account, but supposing it was—why 

Sutherland not join him then or at any time before going to the referee? He 
v *’• was in the witness box for da vs; his evidence covers 35 pages of
VICTORIA * ...

Steamship the printed lx>ok. 1 do not know how many provisions in the 
re Rules exist for dealing with the want of such a party. 

orai.MD. c.j. ],'urt|lvrf there is an express provision, (>. lti, r. 10, and even if the 
parties do not suggest it for remedying any such defect, namely :

No cause or matter shall he defeated by reason of the nun-joinder of 
parties, and the Court may in every cause or matter deal with the matter in 
controversy so far as regards the rights and interests of the parties actually 
before it. The Court or a Judge may. at any stage of the proceedings, either 
u|H»n or without the application of either party, order . . . that the names 
of any parties whether plaintiffs or defendants who ought to have been 
joined, or whose presence before the Court may 1h- necessary in order to enable 
the Court effectually and completely to a ate upon and settle all tin 
questions involved in the cause or matter, be added.

And the subsequent orders of that rule provide the subsequent 
procedure. At this very sitting such an amendment is being 
made in taking accounts in the case of Hoop v. Pickets. Indeed, 
it was the plaintiff’s place to make McDonald a defendant if 
he had any separate answer as to or in the taking of the accounts. 
The plaintiff took a receipt shewing that part of it as claimed b\ 
McDonald. I refer to Walsham v. Stainton, 33 L.J. Ch. 08. If 
it was the want of McDonald as a party to the suit that induced 
the trial Judge to stop taking further evidence as to the condition 
of the accounts, as appears in the judgment, 11 hink when that ruling 
was made, p. 48, if it had only been intimated to both counsel 
that it was for want of McDonald as a party that it was stopped, 
the defendant would at least have had the opportunity of apply
ing to make him a party and not meet it for the first time in the 
reserved judgment. And when it came out there, and an appli
cation was made on the part of the defendant, it was refused on 
the grounds mentioned in the second decision. As a fact there 
was nothing further to try to justify an order that the account» 
lie taken.

I think that nothing turns on the fact that Mr. McLeod was, 
when he was asked about it in the witness box, hazy as to whether 
the company ought to look to Sutherland or to McDonald who 
was the assistant of Sutherland and in his interest had covered or 
met a part of the amount which should really have been repaid

5
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to the company by Sutherland. Instead of claiming that the N- s* 
company was looking to both as any lawyer would have advised s. C. 
him—and naturally lie claimed the right of the company to retain srnïiciu ksd

what McDonald had repaid to the company, as they looked to 
, . , .... , ,* Victoriahim .is the treasurer. I he receipt lie gave to the executrix Stkxmhhip

shewed that hi- was taking the money for both. There was ah- ( " l'TD* 
solutely no election of which either Sutherland or McDonald ,,re,iem. 
could avail himself. The company's riglits were not prejudiced 
by any election to look to one more than the other. 1 have gone 
carefully through the evidence of Mr. McLeod on that subject.
He insisted, at first any way, that the company was entitled to 
look to Sutherland's estate, but any layman might well be puzzled 
to know which he was to look to without considering the question 
that both might be liable to account, conspicuously the estate of 
Sutherland who had all the profits and owed the money, but 1 do 
think it could not be put as strongly by the trial Judge as an 
admission. Even if McLeod had done so he could not bind the 
company by any such admission made in the witness box. His 
legal opinion is not useful or binding. I suppose the defendant's 
counsel always being entitled to make inconsistent contentions 
had made that untenable contention, and the Court might have 
said “If that contention is correct you must fail in the case." It 
is usual, 1 think, in deciding the case eventually to decide the |M>int 
and say whether it is untenable or not, and if it is so to determine 
the whole case without that element. But 1 apprehend that it is 
not usual to adopt an untenable contention of counsel (if there is 
anything besides to decide), and apply that contention as an ad
mission and decide the case upon it alone when there is a real 
question to decide irrespective of that. And this reasoning seems 
to have prevailed in respect to the counterclaim. If the action 
should have been brought against McDonald then the defendant 
is admittedly not to have the benefit, of the counterclaim because 
that is the defendant company’s counterclaim.

1 do not see how or why it lost the Ix-netit of its counterclaim.
1 hen as to the part that McDonald had not paid, surely Suther
land's estate remained liable for that. I think it remained liable 
to account for that to the company and particularly as the com
pany would clearly have to meet it at the bank. In the result the 
plaintiff, instead of having the accounts taken and the amounts 
recovered back which exceeded what was erroneously paid by her,
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N-s* lias recovered a judgment for the whole amount paid, leav-
S. (’. ing the various parties by a multiplicity of actions and in the teeth

Sutherland the Statute of Limitations and notwithstanding the loss of

Steamship done and should have been done so simply in this action and with
Co.. Ltd. a|| the parties before it. Nothing could be simpler. The plaintiff 

(iraiiBin. e.j. |in<i l)Ut to prove a primd facie ease. I say the matter cannot
be worked out in the way suggested. Suppose the money is paid 
back and all start over again. The Royal Rank can never l>. 
made to pay back the sum of $1,943.29 drawn out of the credit 
account in favour of this company by McDonald in collusion with 
Sutherland to pay Sutherland's indebtedness to the Dominion 
Coal Co. for coal. The accounts cannot be taken or the true 
account ascertained until again the company and the executrix 
are brought face to face in an action. That involves going into 
the whole accounts. And why. if McDonald paid for Sutherland 
the other amount. $3,992.94, in the way suggested, why not settle 
his right to contribution against Sutherland’s estate in this case.’ 
This evidence having been stopped the whole transaction between 
McDonald and Sutherland does not appear. But I fail to sec 
why the company is barred from going into these accounts and 
having the benefit of anything it has saved by way of McDonald.

A new ground was put forth before us to sustain the judgment 
namely: extreme cases of fraud as to part where the person had 
not been permitted to recover even what was due, but there \v:t- 
no such fraud of the company itself here. The acts of official* 
of the defendant company, such as McDonald, in making up tic 
accounts to render to this executrix at the worst in the interest 
of himself are not to be attributed to this company. The trial 
Judge did not decide tin- case on any such ground. I apprehend 
that, even in a fraudulent account, the accounts are to be taken 
Clarke v. Tipping, 9 Beav. 2S4 at 293.

I think the appeal should be allowed and the judgment set 

aside. There will be a reference of the accounts to a referee and 
an amendment to the statement, of claim making McDonald 
defendant. The costs reserved, except the costs of the appeal 
which should go to the defendant.

Drywlulv. J.

Russell. J. Russell, J., concurred with Graham, C.J.
Drysdale, J. (after reciting the facts):—In the light of tic
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wiilvnev as to the pureliase of coal for Sutherland’s private affairs 
it seems that justice cannot reasonably be done herein by an 
order without the accounts being taken at least between Sutherland 
and the company. Kvery argument advanced by counsel for 
plaintiff alleging the right to recover this money is so evidently 
based on this view of the accounts that it is not reasonable to 
say justice can be done without an accounting. The treasurer 
McDonald seems to have been very much mixed up in the mani
pulation of the buying of coal in the name of the defendant com
pany for Sutherland’s business, and it is said was entitled to a large 
portion of the moneys collected from the plaintiff anil actually 
received for himself out of the payment made by plaintiff a large 
(Killion of her cheque of $5,(136.23. However, this may be. it is 
perfectly obvious that no adjustment of Sutherland's position 
ought to be attempted without a proper taking of the accounts 
as between Sutherland and the company, and if this involves 
McDonald he ought to be made a party and the various questions 
arising out of the admittedly irregular use of the defendant com
pany’s posit'm for the private coal business manipulated by both 
McDonald and Sutherland properly adjusted. 1 have no doubt 
this could he accomplished by a taking of the accounts between 
Sutherland and the defendant company, but inasmuch as allega
tions are made against McDonald, I think the projrcr order would 
he to direct McDonald to be made a party and thereafter have the 
accounting proceeded with. 1 am of opinion that the appeal 
ought to be allowed, the judgment vacated and an order made 
directing all proper accounts between the parties.

Longley, J., dissented. • Appeal allowed.

N. S.

H I

Sutheki.axd

Victoria 
Stka Msiiir

llrvidiilt. .1.

Longley, J. 
(dissentlngl

The KING v. DALKE. MAN.
Manitoba Pourl of Appeal, Howell, Hit-hard«. Perdue. Cameron and (.'. \

llayyarl, JJ.A. Xowinlier 29, 1915.
I. Homicide i I I—2a )—Ma.nhi.ai miter by xeui.evt—Son’s crsmixai. neii- 

I.IIIEXCE OK IN KIM" F VII I K I IVINl, WITH HIM—< II. ( 'ME SEC. 241.
A son who lias rmdved his aged lather into his household and 

undertaken hi# cere and support may !*• convicted of manslaughter if 
the father dies from exposure while under tin- son’s charge and from 
iiisiillicient care and food where the ~ »n had the mean* to supply the 
f mmI and the means to prevent the father from sulVeriug from exposure, 
lint was reckless whether the father died or not and was wickedly 
negligent with lespect to the duty owed to the father who was in
capacitated by old age. intimity and Mines# from looking after him 
•«elf or from withdrawing himself from the son’s charge; the charge is 
one imposed upon the son "by law" within the meaning of t'r. Code 
sec. *241. under such circumstances.
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Case stated by Macdonald, J.
The prisoner was tried on a charge of manslaughter at the 

Assizes holden at Portage la Prairie, in the Province of Mani
toba, before Mr. Justice Macdonald with a jury, on the lôtli, 
10th and 17th days of November, 1915, and found guilty, but 
during the progress of the trial a motion was made by counsel 
for the accused, to take the ease from the jury on the ground 
that, under the circumstances disclosed in the evidence, there 
was no duty imposed upon the accused by law who was the eon 
to provide for the deceased who was the father. The application 
was refused, but the following case was stated.

“At the present Fall Assizes for the Central Judicial Dis
trict of the Province of Manitoba, the grand jury returned a 
true hill against Henry Dalke on the following indictment 
(omitting formal parts) :—

"The jurors for our Lord the King present:
"1. That Henry Dalke, on the fourth day of April, in the 

year of our Lord, one thousand nine hundred and fifteen, at tin 
Rural Municipality of West bourne, in the Central Judicial Dis
trict. in the Province of Manitoba, unlawfully killed and slew 
Samuel Dalke.

"2. The jurors aforesaid do further present :
That Henry Dalke. on or about the fifteenth day of March, 

in the year of our Lord, one thousand nine hundred and fifteen, 
at the Rural Municipality of West bourne, in the Central J ml i 
cial District, in the Province of Manitoba, being then and there 
the son of Samuel Dalke and in charge of him, the said Samm l 
Dalke, who was a member of Henry Dalke’s household and un
able. by reason of age and sickness, to withdraw himself from 
sueh charge or to provide himself with the necessaries of life, 
and the said Henry Dalke being as such, under a legal duty, 
and bound by law to provide sufficient food, clothing and lodging 
and all other necessaries for the said Samuel Dalke, did omit, 
without lawful excuse, to provide necessaries for the said Samuel 
Dalke. by means whereof, the life of the said Samuel Dalke was 
then and there endangered.

(Signed) S. M. Macdonald,
Deputy Clerk of the Peace.**
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“The prisoner wus tried before me, with a jury, on the 15th, 
Ulth and 17th days of November, 1915, and found guilty on 
the flint count of said indictment.

"The evidence adduced at the trial shewed that Henry Dalke 
the accused,) lived at the municipality of Westboume, in 

Manitoba with Mrs. Newman, a woman who was not his wife, 
and her three children. The said Henry Dalke undertook the 
«•are and keep of his father. Samuel Dalke, who was a member 
of Henry Dalke‘s household. Samuel Dalke was an old, infirm 
man. and unable, by reason of old age. sickness and general in
firmity, to look after himself and to supply himself with 
the necessaries of life, and was thereby further unable to with
draw himself from the charge of bis son, llenry Dalke. The 
evidence adduced at the trial further shewed that the said Henry 
Dalke executed the charge of his said father in a wickedly, 
negligent manner, that is, the said Henry Dalke was reckless 
and careless whether Samuel Dalke died or not, and that as a 
result of the manner in which the said Henry Dalke executed 
his said charge, the said Samuel Dalke died. The evidence 
clearly shewed that the death was due to exposure while under 
the charge of Henry Dalke, and from insufficient care, attention, 
nourishment and food being 'to the said Samuel Dalke
by the said Henry Dalke. The evidence shewed that Henry 
Dalke had the means to supply the said Samuel Dalke with food 
and nourishment and had the means of preventing the said 
Samuel Dalke from suffering from exposure.

“Counsel for the accused, both before and after verdict, 
submitted that, under the Criminal Code, the accused could not 
be found guilty of manslaughter unless there was duty imposed 
on him by contract or by law to supply the father with the neces
saries of life. Counsel for the accused further submitted that 
there was, in this ease, no evidence of a contract by the son to 
supply the father with the necessaries of life, and that neither 
by statute or by the common law did the son owe any obligation 
tn supply the father with the necessaries of life, and hence, 
there was no duty imposed on the accused by law.

"I held that section 241 of the Criminal Code applied, and

MAN.

c. A.

Dalke.

Statement

9405
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that as the huh had undertaken the care of his father, he was 
bound to execute his charge without wicked negligence, and. as 
he had not done so, he could, as a matter of law , be convicted of 
manslaughter when the death of the father was due to such 
negligence. 1 further held that there was an implied con
tract on the part of Henry Da Ike to care for the said Samuel 
Da Ike. 1 further ruled that ‘necessaries’ included care and 
attention as well us food and nourishment.

“Upon application of counsel for the said Henry Dalkc. I 
postponed sentence after verdict and remitted the said Henry 
Dalkc to gaol to await sentence, and reserved for the opinion 
of the Uourt of Appeal the following question :—

“ Was 1 light in holding that the said Henry Da Ike could, as 
v matter of law . be convicted of manslaughter, under the cireum 
stances indicated herein?”

“If the answer to the above question be in the affirmative, 
the said Henry Da Ike to appear before me for sentence for man
slaughter, as aforesaid.

“If the answer to the above question be in the negative, the 
said Henry Dalkc to be discharged from custody or to be other
wise dealt with, as the Court of Appeal may order.

“Dated at Winnipeg, in Manitoba, this 25th day of Novem
ber, 1915.”

IV. If. 8ejrsmith, for the prisoner: Section 241 of the Crim
inal Code must be read in its entirety, and to come within the 
section the charge of another must be either (a) undertaken 
under contract (b), imposed by law, or (c) by reason of an 
unlawful act, and there was no unlawful act in this case, neither 
was the duty imposed by lawr, or by any contract, or anything 
that would make an implied contract. On the question of duty, 
see Eversley on Domestic relations, 3rd ed. 575; If. v. Inst an 
(1893), 17 Cox Criminal Cases G02. which is distinguishable as 
the evidence there supported the finding of an implied contract. 
So also in If. v. Brooks, 5 Can. Cr. Cas. 372, 9 B.C.R. 13, there 
was a clear common law duty.

John Alien (Deputy Attorney-General), and IV. D. Card. 
for the Crown : There is a duty imposed on a son by the com
mon law to provide necessaries for his father where he has

J]
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undertaken to do so or where he has commenced to provide the MAN.
name; and such duty extends not only to persons between whom <\ ,\.
there is relationship, but to all peinons who undertake or com- thiTkino 
menee to provide for others. See Hex v. Nichols, 13 Cox C.C. '•
76: Hex v. Handley, 13 Cox C.C. 79; Hex v. Elliott, 16 Cox 
C.C. 710; Hex v. Smith, 10 Cox C.C. 94; Hex v. I nut an, 17 Cox 
C.C. 602. and 1 Russell on < 'rimes. 800 and 802.

Thf. Court of Appeal answered the question in the affirma
tive. Conviction affirmed.

B. C.FLETCHER v. PENDRAY.
British Columbia Court of .1 Mnrdonald, C.J.A.. unit Irriny, Martin, C. A.Oallihtr ami McChilH/m, JJ.A. A fir il 3, 1911».
1. Levy and sezivhe (§ II— 32)— Sheriff's haijc or exempt property —

A sheriff's sale under execution of properly claimed exempt under 
seen. 17 and is of the Homestead Act. R.S.B.C 1911, eh. 100. is not 
merely an irregular exercise of legal (lowers hut an unlawful net in defiance 
of statute and void, and can confer no title thereto U|>on the purchaser.

Appeal from the judgment of Lampman, Co.Ct.J., on a Statement 
claim for property exempt under the Homestead Act. R.S.B.C.
1911, eh. 100.

IV. ,/. Taylor, K.C., for appellant (defendant).
D. S. Tait, for respondent.
Macdonald, C.J.A.:—I am of the opinion that the sheriff Macdonald, 

had no right to sell the oats in question. They were clearly of 
a value of less than $500, and when rightly claimed, as 1 think 
they were, by the plaintiff, the execution debtor, as an exemption 
under the Homestead Act, the sheriff was bound to release them.
There is to my mind a clear distinction between this ease and such 
cases as Emmett v. Thorn (1813), 1 M. & S. 425. Where there is 
legal authority to sell, the fact that the judgment upon which 
the fi.fo. issued is afterwards set aside will not, it appears, affect 
the purchaser's title. And the same is true where the sheriff, 
having lawful authority to sell disregards some legal formality.

On the other hand, it appears to be equally clear that where 
the sheriff sells the goods of a stranger, the sale is void and the 
owner can treat the purchaser who has taken possession of them 
as a trespasser, and either recover the goods, or damages for their 
conversion.

In Tumor v. Felgate (1656), Raym. T. 73, damages for the 
conversion were awarded against the purchaser.
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In Fanant v. Thompson, 5 B. & Aid. 820. the Court held that 
no property in the goods passed to the vendee, and that an 
action of trover would lie for their recovery, Abbott, C.J., saying : 
The sheriff wrongfully took the goods of the plaintiff instead of those of tli> 
tenant ; lie could acquire no title by his wrongful act, and muld, therefon 
conivy no title to the defendant.

The principles to be applied to the case at Bar are the sane 
as those applied in that case. The Ji. fa. gave the sheriff no right 
to take the goods in question. His selling of them was unlawful, 
not merely irregular, and the sheriff not having sold in market 
covert could confer no title upon the purchaser. I would dismiss 

the appeal.
Irving, J.A., agreed.
Martin, J.A. :—The neat question before us is what, if 

any, right or interest does, a purchaser at a sheriff’s sale 
acquire to or in goods which are exempt from sale under the 
Homestead Act, and which have been claimed as exempt, pur
suant to the statutory option given to the judgment debtor by 
sec. 17. No question of selection under sec. 18 arises here because 
the goods (a crop of grain) seized were of less value than $500. 
It is submitted that in such case the immediate duty of the 
sheriff after notice of the exercise of said option and claim is to 
withdraw from possession, and that if hi nevertheless thereafter 
proceeds to sell the exempted goods it is an illegal and void act 
and no interest of any kind passes to the purchaser. In my 
opinion this is the correct view of the matter. A sale in such 
circumstances is not an irregular exercise of lawful powers, but 
an unlawful act in defiance of a statutory prohibition not to sell 
at all in such circumstances. It is just as though the statute 
in terms forbade the selling of the debtor’s bed and yet it was put 
up for sale. That is the distinction between this and such cases 
as Hoes Case, 5 Co. Rep. 89 b; Manning's Case, 8 Co. Rep. 94 b, 
and Doed. Emmett v. Thorn (1813) 1 M. & S. 425, in which last it 
was said “the term (of a lease) was legally sold, for the sheriff 
had authority to levy the money and the property passed by the 
sale.” Here the sheriff did not have authority to levy upon 
these goods after exemption claimed, nor had he “lawful author
ity to sell” them, as in Manning's Case, supra. The present 
is a very strong case because it is not one where the “precise 
interest” whatever it may be, of the debtor in the goods passes
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las to which see 14 Hals. 57 and cases cited) to the purchaser 
by the sale (which is not in market overt), but one wherein the 
statute says no interest of the debtor in the goods shall be sold 
or pass at all. The purchaser in this case was, we are told, 
unaware of the fact of the exemption, but even though he was 
thus unwittingly participating in an unlawful proceeding he does 
not for that reason acquire any better title to the goods. Here 
there was no interest that could bo sold or bought, and so the 
purchaser acquired nothing. The reasoning in the case of Mc
Cracken v. Adler (1887) 4 S.K.R. 138, relating to exemption of 
lands, which I referred to during the argument, and Mobley v. 
Griffin (1889), 10 S.K.R. 142. wherein it is approved, supports 
this view.

The purchaser was referred to as an “innocent” one, but from 
my point of view that does not affect the situation, and I do 
not think the term is appropriate to these proceedings, because 
the statute is notice to all of the right to exemption and it puts 
a purchaser upon his inquiry as to the exercise of that right. The 
observations in the cases above cited on this aspect of the matter 
apply in principle to goods as much as to lands.

Then it was urged that the plaintiff had waived or lost his 
right to object to the sale, but I am unable to accept this view 
of the facts before us. It follows that the appeal should be dismissed.

Galliher, J.A.:—I agree with the Chief Justice.
McPhillips, J.A.:—This is a hopeless appeal. There was a 

flagrant denial of the right of exemption, and the conduct of 
the sheriff cannot be approved. It may be that the sheriff was 
acting upon legal advice—I trust he had that excuse. The 
sheriff in my opinion must discharge his duty. In the way of the 
absolute recognition of the right of exemption under the Home
stead Act (K.S.B.C. eh. 100, secs. 17 and 18). when the exemption 
is claimed thereunder—and here it admittedly was—it is further 
the duty of the sheriff to acquaint the judgment debtor with the 
right of exemption and admit of it being claimed. An officer 
exercising the high office of sheriff should proceed regularly, not 
illegally, and obey the statute law and directions of the Court 
implicitly. It is matter for regret that the purchaser at the 
sheriff’s sale should be the sufferer in this case ; but it is impos
sible to hold that any title was obtained, through void proceed
ings—void ab initio. The appeal in my opinion should be dis
missed. Appeal dismissed.

B. C.
C. A. 

Fletcher 

Pendra r.

Martin, J.A.

Galliher. J.A. 

McPhillips, J.A.
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REX v. HATT.
Nova Scotia County Court, District No. 2, Forbes, J. December 4, 1915.

1. Appeal (§ III E—91)—Notice of appeal from summary conviction
—“Party aggrieved."

A notice of appeal given under Cr. Code, sec. 750, by the person con
victed and which shows on its face that he appeals ils such from the sum
mary conviction max le against him, need not specifically state that he i- 
the "person aggrieved” (Cr. Code, sec. 749).

[See Annotation to this case.]
2. Highways (§ II C—68)—Removing obstruction—Fence placed by

MUNICIPAL AUTHORITY—Cr. CoDE, 8EC. 530.
The defendant charged under Cr. Code, sec. 530, with breaking down 

a fence erected across a road which had been a public highway, may si t 
up in answer that the proceedings by which the Municipal Council pur
ported to order the diversion of the highway and the closing of that por
tion thereof were irregular and invalid, and on its so appearing is entitled 
to have the charge dismissed by reason of his lawful right to remove the 
obstruction.

[AtcQuarrie v. St, Mary's, 17 N.S.R. 497, referred to.]

Appeal from a summary conviction made by a justice of the 
peace under Cr. Code sec. 530.

The notice of appeal, the regularity of which was contested, 
was as follows:—
“Canada, Province of Nova Scotia, County of Lunenburg, S.S.

“To Abram Rafuse of Beech Hill in the county of Lunenburg, 
farmer, and the informant and prosecutor in the proceedings 
mentioned below, and to Francis Holloway, Esquire, of Mahonc 
Bay in the said county of Lunenburg, a Justice of the Peace in and 
for the said county of Lunenburg.

“Take notice that I, the undersigned, Moran Hatt of Beech Hill 
in the county of Lunenburg, farmer, and the defendant in the 
proceedings mentioned below, do hereby appeal and intend to 
enter and prosecute an appeal to and at the next sittings of the 
County Court for the District No. 2 to be holden at Lunenburg 
in the said county of Lunenburg on Tuesday, the 2nd day of 
November, 1915, against a certain conviction made and bearing 
date on or about the 13th day of July, 1915, and made before and 
by the said Francis Holloway, a Justice of the Peace in and for the 
said county of Lunenburg, whereby I, the said Moran Hatt, was 
convicted for that he the said Moran Hatt on the 2nd day of 
July, 1915, at Beech Hill in the county of Lunenburg did unlawfully 
and wilfully and without legal justification or excuse and without 
colour of right, damage two gates set up on certain land which 
land was then the property of Louisa Rafuse, wife of Abram 
Rafuse, and situated at Beech Hill in the county of Lunenburg;
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and whereby tin- -aid Moran Halt was adjudged to forfeit and N- s-
pay the sum of five dollars penalty and the sum of seventy cents < ' <
damage and the sum of twenty-two dollars and forty-five vents 
costs, and in default of payment forthwith to he imprisoned in 
the common gaol of the said county of Lunenburg at Lunenburg — 
for the space of 30 days, and there kept at hard labour unless the >lall'""|, 
said sums and costs and charges of conveying the said Moran Hatt 
to the said common gaol were sooner paid.

“Dated at Mahone Bay. N.S., this 17th day of July, 1010.
" Moran Hatt."

Arthur Hubert*, for defendant, appellant.
I). Frank Matheson, for the prosecutor, respondent.
Judge Forbes:—The defendant was convicted under the Ju.Ik.o-iu*. 

provisions of see. 530 of the Criminal Code for breaking ami wil
fully destroying two gates or parts of a fence set up as a boundary 
on certain land in Lunenburg county, and was fined $5 and 
damages (70c.) and costs ($22.45), in all $28.15, or in the alter
native given 30 days in gaol.

The defendant appealed under the provisions of Part XV.,
Criminal Code (or Summary Convictions Act), secs. 741) and 750.

On opening the case the informant’s counsel arose and objected 
that there was no appeal, as no sufficient notice had been given 
inasmuch as the notice did not state that the appellant “thinks 
himself aggrieved” by the conviction, in the words of see. 740.
The notice of appeal reads as follows: “Take notice that 1. the 
undersigned, Moran Hatt of Arc., Are., farmer and the defendant 
in the proceedings mentioned below, do hereby appeal,” Arc., Arc., 
ami goes on fully to describe the Court appealed to and the par
ticulars of the conviction appealed from.

This notice complies in form with see. 750, sub-sec. (6). Does 
it comply with sec. 741), which says: “ Vnless it is otherwise 
provided for in any special Act under which a conviction takes 
place,” Arc., Arc., “any person icho thinks himself aggrieved by any 
such conviction or order or dismissal, the prosecutor or com
plainant as well as the defendant, may appeal.”

Then the Act names the various Courts to which the appeal 
can be carried, and sec. 750 gives the procedure on appeal.

I am inclined to the view expressed by counsel for defendant 
that the legislation meant to afford the widest scope for an appeal,

41—27 D.I..H.
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__ and limited it only to any person who might he interested, meaning
C. C. thereby that any person aggrieved as well as the prosecutor or
Rkx defendant might appeal. It is presumed that no one not aggrieved

II\tt cou^ aPPea^ therefore it is limited to three classes: (1) any one
----  aggrieved ; (2) if a dismissal, the prosecutor or complainant, and

U*iorta. ^ the defendant. And in that view I am constrained to follow
the line of reasoning adopted by Abbott, C.J., in Rex v. Justin 
of Essex, 5 B. <k C. 431, cited by plaintiff's counsel.

In that case the learned Chief Justice said : “The matter in 
question, the stopping up or diverting of a public highway 
affects in a certain degree all His Majesty’s subjects, and therefore 
as the statute has not given a right of appeal to all persons, but 
merely to the party aggrieved, we must suppose that the Legis
lature intended to confer that privilege upon those persons alone 
who have sustained some special and peculiar injury, and not to 
extend the power of appealing to any captious person whomso
ever,” etc. And as the appellant was a rated inhabitant of the 
parish and not the defendant, therefore he should have described 
himself in his appeal notice as a person who “thinks himself 
aggrieved by the conviction or order.”

But if I am correct in my interpretation of sec. 749, then the 
defendant, being an independent appellant, does not require to 
describe himself as a person who “thinks himself aggrieved.”

The same view is taken by Lord Halsbury in his celebrated 
work, “The Laws of England,” vol. 19, p. 047, when he says:— 
“Where the right of appeal is given to an aggrieved party the 
notice of appeal must shew that the appellant is an aggrieved 
party, but it is otherwise where the appellant is appealing against 
an order or conviction made against himself.”

In The King v. Bryson (1905), 10 Can. Cr. Cas. 398, Judge 
Carleton of N.B. held, in a very carefully prepared judgment, 
that a notice of appeal, otherwise perfect but not signed, was 
good, and Mr. Justice G Wynne, afterwards of the Supreme Court 
of Canada, held, in Reg. v. Nichol, 40 U.C.Q.B. 40, that a notice 
of appeal was good although not signed, and he used this language

“We must, I think, read these notices, not with a critical eye, 
but liberally ut res magis voleat, and so as to uphold, not to defeat. 
the rights of appeal given to parties summarily convicted.”

I must therefore hold the notice of appeal in the case before me 
as good and sufficient, and dismiss the objection.
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I have examined a number of other eases on the point, but N- s
they are not in point, as the ease of The King v. Justices of York- ( <
shire, 7 B. & C. G78, which was similar to the ease of Hex v. The |>, x
Justices of Essex, 5 B. (’. 431, where the appeal was asserted by '
a ratepayer, but not a party to the action, neither prosecutor nor 
defendant, and he did not describe himself as aggrieved.

In The King v. Jordan, 5 Can. Cr. Cas. 438, the appeal was 
under a B.C. Act, not very different in language from the Sum
mary Conviction Act of Canada, hence, although the notice was 
held good, it does afford a fair precedent.

As to the merits of the appeal: The defendant on the new 
trial before me urged two points in his defence. The first was 
that the gates were put across a public highway or road and he 
had a right to remove them, and secondly that the road had never 
been legally closed to the public; and lastly he claimed under the 
provisions of sec. 541 that he had a ‘‘colour of right " to force his 
entry.

The evidence shews that a road lias been used by the public 
for the last 50 or 00 years leading from Chester through Beach Hill 
district to New Ross, and one Abram Rafuse induced the muni
cipal council to close it up to the public, and he gave a deed of 
another roadway over another part of his property. The de
fendant objected, and later on passed over the old road with his 
team as he had often done before, and broke down two gates to 
enable him to do so; and for this he was convicted and fined as 
aforesaid. The proceedings of the municipal council in closing 
one road and opening another one is in evidence before me.

The municipal council of Chester township have made a 
mistake. They wrongfully assumed power to close up a great 
road under the provisions of eh. 70, see. 122, sub-sec. (a), known 
as the Municipal Act.

Chapter 70, R.S.N.8., of Public Highways, and known as the 
Act for laying out and closing of roads, by sec. 31 vests the legal 
title to all public roads of the province in the Crown.

Section 32: “ Every public road now opened or used as such 
shall be deemed to have been laid out under the Prov. Statutes.”

The roads of Nova Scotia are of two kinds only, according to 
the provisions of the Road Act, ch. 70, viz., “public roads,” and 
“private roads.” A public right-of-way cannot be lost by aban-
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donineiit or non-user, as, “once a highway always a liighwax 
and the evidence establishes positively that this road was a coin 
mon highway used by the public for passengers and teams in 
winter and summer and in passing from the village of (’hestei 1 

New Ross village or settlement, and was so used for from 4"> to of I 
years. 1 must find this road to be a “great road" or pub 
highway. Chapter 70, see. 122, gives the council power to 
ui),” &c., &c., any road, “not being a great road.”

In Mcijuarrie v. Municipality of St. Mary's, 17 N.K.R. l'.«7 
Mr. Justice Thompson held as follows:

“The great roads are not excepted from the provisions of tin 
County Incorporation Act, but only from those provisions whi« h 
enable the council to stop up, alter, etc.”

I also cite Iiideout v. Howldt, 13 D. L. R. 2113 (affirmed 1 .*» 
D.L.R. 034), a New Brunswick case, in which Judge Barry found 
the public had acquired right in passing over the plaintiffs land 
and that the right became a public highway.

There is no “ body ” or “person ” who can grant away the prop
erty of the public except the Legislature, and then only by specili 
legislation.

The history of the “great roads,” as re-enacted by the statutes 
and decisions of England, is very complex and very interesting: 
see the Encye. of Laws of England. Our provincial evolution- 
have been along the same line, but not so definite, for want >\ 
intelligent legislation.

All the English “highroads” were of two kinds, “main roads 
and “ordinary highroads,” and “main roads” were the gre.it 
arteries, and known as the “King’s highways.”

Then came the “turnpike” or “toll roads.” Then in 1S7S 
Parliament said all “due turnpiked roads” should become “main 
roads,” and the “county councils” could declare any important 
“highway” between great towns or leading to a railway station 
to be a “main road.” I can see no difference between the English 
“main road”*and our “great roads”; nor under our ch. 7(> can 
I see any difference between a “great road” and a “public high
way.”

Under ch. 7G, R.S.N.S., secs. 2 to 23 inclusive deal with 
opening up a new road or altering an old road. Sections 24 to 2fi 
inclusive deal with laying out a private way either “open" or 
“pent,” and sec. 27 deals with “closing up” a “public road."
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The municipality has not followed the statute. There is no 
petition as called for in sec. '27. sub-see. ( /1. The notice required 
in sec. 27, suh-see. 3, was not given.

I must hold that the municipal council of Chester township 
have not proceeded regularly and the road has not been closed up, 
and the defendant cannot he convicted for breaking down an 
obstruction illegally put across a highway.

I need not discuss the other point of “colour of right,” as it 
depended on the regularity of the council's proceedings, and under 
i lie findings 1 have made the defendant has not only some “colour” 
but he had “good right,” “full power and lawful authority,” to 
go along the road and remove obstructions.

The conviction will be set aside and vacated. Costs, I sup
pose, must follow this decision, and Ik* for defendant, and if 1 can 
save the informant and make the municipality pay them 1 will 
do so. Appeal allowed and conviction net anidi.

N. S.

Hi x 

IIV I i

Annotation Appeal i § III E 91 Who may appeal as a “party aggrieved’1 Annotation
under the Summary Convictions Act.
The sections of the Criminal Code specially dealing with 

notices of appeal in summary conviction matters are secs. 74V 
and 750.

Section 74V states who may appeal, in the following words:—
Any person who thinks himself aggrieved by any such con

viction or order or dismissal, the prosecutor or complainant, as 
well as the defendant, may appeal.”

The phrase, “any person who thinks himself aggrieved," 
appeared also in the corresponding sections in Canadian statutes, 
from which sec. 74V is derived, ciz.:-~

a) 32-33 Viet. Canada Statutes, 180V, eh. 31. sec. (».">; 40 
Vi«'t. Canada Statutes, 1877, eh. 27, amending said sec. 05.

b) Revised Statutes of Canada, 1880, the Summary Con
victions Act, sec. 70.

[c) The Criminal Code, 18V2, sec. 879, and continued in the 
various amendments to the Code, down to the present time, as 
it is now in said sec. 74V.

The statutory enactment dealing with the notice of appeal is 
see. 750. A glance at the history of this section is interesting and 
instructive.

If the words are really and fairly doubtful, then, according to 
well-known legal principles, and principles of common sense, his
torical investigation may be used for the purpose of clearing away 
the doubt which the phraseology of the statute creates: The 
(Men v. Mont (1881), 7 (J.B.D. at p. 251. per Lord Coleridge, C.J.
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Annotation imntinunl )- Appeal ( § III E 91)- Who may appeal as a “parry
aggrieved” under the Summary Convictions Act.
(a) 32-33 Viet. Canada Statutes, 1869, see. 65, the roatvri 1 

part reads:—
‘‘Provided that such person (i.e., the aggrieved person) shrill 

give to the prosecutor or complainant a notice in writing of kid h 
appeal, and the cause and matter thereof.” In the scheduli 
thereto a “General Form of Notice of Appeal against a Com - 
tion” is given, hut there is no statement or reference in such form 
requiring a recital that the appellant is a person aggrieved.

(b) lie vised Statutes of Canada, 1886, the Summary Con
victions Act, sec. 77 “b,” reads:—

“The person aggrieved shall give to the prosecutor or com
plainant, or to the convicting justice, for him, a notice in writing 
(R) of such appeal.” Form (R) is the form in the schedule of 
“Notice of Appeal against a Conviction,” but there is no state
ment or reference therein requiring a recital that the appellant 
is the person aggrieved.

(c) The Criminal Cotie, 1892, sec. 880 “b,” reads:—
“The appellant shall give to the respondent, or to the juste-

who tried the cast» for him, a notice in writing, in the form N.X.N. 
in schedule 1 to this Act, of such appeal.”

The form referred to contains no statement or reference that 
the appellant is the person aggrieved.

This section has been amended, and no form is now prescrit < «1 
by the amended section.

The Nova Scotia Summary Convictions Act also says (sec. 551. 
“any person who thinks himself aggrieved” may appeal, and see. 
56 (b) says that the appellant shall give a notice of appeal in tIn
form D I) in the schedule, but the form contains no statement or 
reference that the appellant is the person aggrieved.

Code sec. 750 reads:—
“ (6) The appellant shall give notice of his intention to app< :il 

by filing in the office of the clerk of the Court appealed to a notin' 
in writing setting forth with reasonable certainty the conviction 
or order appealed against, and the Court appealed to, within ten 
days after the conviction or order complained of, and by serving 
the respondent and the justice who tried the case each with a copy 
of such notice.”

Halsbury’s Laws of England, in vol. 19, under the title “Mag
istrates,” at p. 647, note, says with respect to summary convic
tions:—

“Where the right of appeal is given to an ‘aggrieved party.' 
the grounds of appeal must shew that the appellant is aggrieved 
. . . but it is otherwise where the appellant is appealing 
against a conviction or order made against himself.”

R. v. The Justices of the West Riding of Yorkshire, 7 B. &
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Annotation (continual)- Appeal < $ III E 91) - Who may appeal as a “party
aggrieved” under the Summary Convictions Act.

p. (178, and R. v. The Justice* of Essex, 5 H. <V ('. 131. were cases 
under the Highway Act, where the justices, as our municipal 
councils under certain conditions now have, had the power to 
stop up or divert a highway. There were no parties to the pro
ceedings, but any "person aggrieved,” Z.c., a ratepayer or resident 
in the district, could appeal. Those cases are authority for the 
proposition that anyone appealing under such a statute and who 
is not a party to the record, must shew by his notice of appeal 
that he is appealing as a “person aggrieved,” and when the appeal 
is heard lie must qualify accordingly.

Further, in R. v. Essex Justices, the judgment expressly states 
that it was the construction the Court put upon the particular 
statute there in question, “without giving any rule for the con
struction of others.”

And see R. v. Somersetshire, decided the same year, and re
ported in the note to R. v. Yorkshire, supra.

The opinion delivered in R. v. Jordan, 5 Can. Cr. Cas. 438, an 
appeal under the British Columbia Summary Convictions Act 
states:—

“Another point taken before me was, that the notice did not 
state that Jordan was the person aggrieved ; the Act does not, 
nor does the form in the schedule require that to be alleged. It 
would be quite superfluous to state that fact, as the man does say 
that he was convicted and fined $50. The inference that lie is the 
person aggrieved is plain.”

In R. v. McKay (1013), 10 D.L.H. 820, 21 Can. Cr. Cas. 211, 
it was held ou an appeal from a summary conviction on a charge 
of assault that it is not essential that the notice of appeal given 
by defendant shall state explicitly in the language of Crim. Code 
sec. 740 that the defendant is a “person aggrieved.”

In the judgment in that case Judge McLorg of the Saskatoon 
District Court said:—

“ I know that for the past fifteen years notices of appeal without 
this allegation have continually been held sufficient, and I think 
it is too late now to entertain this objection, which is of the most 
technical character.”

In R. v. Xichol, 40 U.C.Q.B. 40, cited in The King v. liryson 
10 Can. Cr. Cas. 308, the notice of appeal was held good although 
not signed by anyone. Mr. Justice Gwynne (afterwards of the 
Supreme Court of Canada) said:—

"We must, I think, read these notices, not with a critical eye 
but literally ut res magis valeat, and so as to uphold not to defeat 
the rights of appeal given to parties summarily convicted.”

The expression, “party aggrieved,” has been held not to be a 
technical expression, but one to be construed according to the

047
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N. S. Annotation Appeal - ÿ III E 01 Who may appeal as a “pa:
aggrieved” under the Summary Convictions Act.

Annotation ()r,|jlliiry lr.,ailing of tin- won!*: lîohtnxnt v. Curny, L.R. 7 (J.l 
405.

\\ here a statute gi\« > a right of appeal “to any prison w! 
in ay think himself aggrieved *' it is necessary that the appellaif 
should have legal grounds for thinking himself aggrieved by \vh:r 
he a) peals against : Homtp v. linf/litf ( 1856). 0 Ellis <V HI. 21s 
(Lord ('ampin II. ( Erie. .L. and Crompton, J.).

In that ease Lord Campbell said: “The Act . . . giv
an a) peal to any person who * may think himself aggrieved’; I i, 
tl at does not mean to any person who says or fancies he is ••g- 
gri< vt(1. ( living it a reasonahle construction, the enactmei 
n < ai.s to give an appeal to any one who has legal ground for mix n._ 
L< is aggrieved. Now. how can such a provision apply to a |>ers< : 
who wishes to complain of the act which lie himself authoriz- 
and expressly required to he done?’’

Crompton, J., in the same case, said : “The parties all thought 
that the application of the (town )funds would not Le legal thoug 
it would be beneficial . . . Now, though others not parti 
to that resolution may be entitled to complain that it was act
on, I think the appellant is precluded from saying that lie i 
aggrieved by what was his own act.’’

Where a prosecution under a special Act may be brought on I 
by “a person aggrieved," a summary conviction will be quashed 
unless the informant be a person who has sustained a loss or liabii 
it y recognized by law by reason of the alleged offence: A’. \ 
Frankfurt!) (1004), 8 Can. Cr. Cas. 57.

Section 749 is by its terms limited to the following adjudication- 
made by a justice:—

(a) Convictions;
(b) Orders made by the justice for the payment of money
(c) Orders dismissing informations or complaints.
The party who may appeal from any of the above is describ. 

in sec. 749 in- the following terms : “Any person who think 
himself aggrieved by any such conviction or order or dismisst! 
the prosecutor or complainant as well as the defendant.”

Pari XV. of the Code outlines a general scheme of procédai- 
applicable to summary conviction matters, and its provisions an 
not limited to such matters arising under other provisions of tin 
Criminal Code. Part XV. applies, subject to any social pro
vision to the contrary, wherever any person commits an often- 
for which lie is liable under Federal law on summary conviction 
to punishment, and it also applies to cases where a justice can 
under Federal authority make any order “for payment of mow . 
or otherwise." See Code sec. 706.

It will he noted that the words “or otherwise” are not carri'-l
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Annotation i"inioaieil Appeal i III E 91 Who may appeal as a “party 
aggrieved” under the Summary Convictions Act.

into sec. 749 which gives the right of appeal. Section Till applies 
to an order made l»y the justice “for the payment of money." 
Tl.'-re are various enactments where justices may make orders of 
forfeiture or orders for the destruction of properly and which .are 
not orders for the payment of money, and could not Le made the 
subject of appeal either under that heading or under the heading 
of convictions. See ( ode see. (>23 as to seizure and forfeiture of 
copper coin unlawfully imported; sec. 022. as to orders for im
pounding and destroying weapons carried by persons convicted 
under secs. 122 to 121 inclusive; and see the t 'anada Temperance 
Act as to orders for destruction of intoxicating liquors - i/.ed under 
process of search under that Act. and similar provi ions under 
( ode secs. Old and til I as to liquors found in proclaimed d’Mricts 
in the vicinity of pul die works.

The words “persons aggrieved,” as applied to appeals from 
justices’ orders seem to have come down through the various 
statutes of Canada above referred to from Knglish statutes un 1er 
which the right of appeal was not >o limited as that given tin h r 
< ode see. 749. The phrase, “any person who thinks himself 
aggrieved,” was an apt one to include not only the | irty to the 
proceedings against whom the decision of the justice had been 
given, but a person who had some direct and spec al property 
interest which was adversely affected by the justices order. It 
was in fact applied to various orders which justices were empowered 
to. make in furtherance of local government regulations. This is 
« xemplified by the case of Draper's Co. v. Haddon, 57 J.P. 200.

- Drapers Company, who were freeholders of the roadways 
lootwnt's of London Wall Avenue, considered themselves 

- grieved” by a conviction of a carrier for allowing a wooden ease 
remain on the footway longer than was necessary. The carrier 
itended the place was not a highway, as it was a eul-de-sne, and 

1 only to houses belonging to the company, who paid the 
expense of repairing the roads, and claimed the right to put up 
:i gate, but the carrier did not appeal, and the (j.lh Division held 
that persons whose legal rights were directly affected by the dé
fi-ion were the only persons “aggrieved" within sec. 33 of the 
> •1. Act, 1879, and entitled to apply for a ease to question the 
1 "iivietion: Drapers' Co. v. IIaddon, 57 J.l*. 21)1), 9 T.L.R. 31».

It has been held by Judge Ouseley, of the Moose Jaw (Sask.) 
District Court, in dates v. lit oner, 21 Can. Cr. Cas. 122, that the 
• fleet of the words, “the prosecutor or complainant as well as the 
defendant,” which are used in Cr. Code, sec. 749, in reference 
t<> the appeal given to “any person who thinks himself aggrieved” 
L to limit the right of appeal from the dismissal of an information 
in a summary conviction proceeding to the prosecutor or coin-

til!)

N. S.
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Annotation (continued)—Appeal < § III E— 91)- Who may appeal as a “party
aggrieved” under the Summary Convictions Act.

plainant. And in the same case it was held that it is ground for 
quashing an appeal under Cr. Code, sec. 749, from the dismissal 
of a summary conviction proceeding that tint appellant has not 
shewn upon the appeal that he is the complainant and so within 
the limitation of Code sec. 749 as a party aggrieved by the order 
of dismissal; the Court to which the appeal is taken under a not in 
of appeal which does not state the appellant to be the complain
ant in the proceedings below is not bound to look at the information 
transmitted under Cr. Code, sec. 757, to ascertain whether tin 
appellant was such complainant if the information was not put 
in evidence on the appeal.

Where an information is laid in the name of an individual de
scribing himself as the agent of a society named, the society doe- 
not thereby become a party to the proceedings and it has no turn 
standi to appeal from the justices' order dismissing the charge 
The notice of appeal must in such case be taken in the name of tin 
agent personally, otherwise it may he quashed : Canadian Socii hj 
v. Lauzon (1899), 4 Can. Cr. Cas. 354 (Que.), 5 Rev. de Jur. 259

Mr. Crankshaw, at p. 876 of his Annotated Criminal Code 
4th ed., says that a notice of appeal from a summary conviction 
“should state that the appellant is aggrieved by the conviction 
order appealed from.” In support of this statement he cited tin 
cases above referred to: R. v. WeA Riding, 7 B. & C. 678; R. v 
Essex, 5 B. & C. 431. It will be seen, from the summary of these 
cases given above and the extract from Halsbury, that this state
ment is too wide and does not apply where the defendant himself 
is appealing from the conviction made against him. If anyone 
but the complainant or the defendant can have a status to appeal 
from a summary conviction, those cases would shew that such other 
party must state in his notice of appeal that lie is a person ag
grieved. Furthermore, Mr. Crankshaw cites at p. 877 the case 
of R. v. McKay, 21 Can. Cr. Cas. 211, in support of the conflicting 
proposition that upon an appeal from a summary conviction for 
common assault it is not essential that the notice of appeal shall 
state explicitly in the language of sec. 749 that the defendant is a 
“person aggrieved.”

The Licensing Act, 1872, 35-36 Viet. (Imp.), ch. 94, sec. 52. 
had provided that if “any person feels aggrieved” by any order 
or conviction made thereunder by a Court of summary jurisdic
tion, he might appeal. It was held that the “person aggrieved’ 
is the person who has been convicted, or against whom an order 
has been made. Where a license-holder was convicted, it was 
held that the landlord has no right to appeal to quarter sessions, 
though his interest may be indirectly affected by the conviction : 
R. v. Andover JJ. (1886), 16 Q.B.D. 711, 50J.P. 549, 55 L.J.M <
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Annotation (continued)—Appeal (§ III E—91)—Who may appeal as a “party
aggrieved” under the Summary Convictions Act.

143, 55 L.T. 23, 34 W.R. 456. Mathew, J., said: “I am of 
opinion that sec*. 52 applies to a person directly aggrieved by the 
order, and that a jx*rson who, like this owner, feels himself 
indirectly aggrieved by the order cannot appeal against it."

By a “person aggrieved” is meant prima facie the person 
against whom the proceedings were originally instituted (ibid., 
A. L. Smith, J.).

But a mortgagee has been held under the Licensing Act to be 
sufficiently aggrieved by the refusal of the renewal of the tenant’s 
license to be able to appeal to quarter sessions, if the mortgage 
made the mortgagee the attorney in fact for the license-holder in 
that respect: Garrett v. Middlesex JJ., or If. v. Garrett (1884), 
12 Q.B.D. 620, .53 L.J.M.C. 81, 48 .LI*. 357, 32 W.R. 640. In 
general, the landlord, as such, is a stranger to the license (except 
in those cases where notice of a conviction is to he sent to him), and 
cannot insist on appealing in his own right to quarter sessions 
against a conviction of the license-holder : It. v. A adorer JJ.
( 1886), 16 Q.B.D. 711, 50J.P. 540, 55 L.J.M.C. 23, 34 W.R. 456, 
2 T.L.R. 546. Where, however, the renewal or transfer of a 
license is refused to his tenant, the landlord may join with the 
applicant in an appeal to quarter sessions as he is an aggrieved 
party under 0 Geo. IV. (Imp.), ch. 61, sec. 27. ( 'ompare Ex parte 
Stott, [1915] W.N. 362, 32 Times L.R. 84; lie Imperial Tobacco 
Co.'s Trade-mark, [1915] 2 Ch. 27.

And in a later case it was held that a prosecutor is not “ag
grieved” by the defendant being acquitted: It. v. Keepers of 
Eeace, etc., of London (1890), 25 Q.B.D. 357, 50 L.J.M.C. 146. 63 
L.T. 243, 39 W.R. 11; J?. v. London JJ., He Fulham Vestry (1890), 
55 J.P. 56.

These English cast's shew the necessity for the present form 
of Code sec. 749 as regards the words “the prosecutor or complain
ant as well as the defendant.” The complainant might be ex
cluded as a “party aggrieved,” were it not for those words in 
sec. 749.

In R. v. Law (1915), 25 Can. Grim. Cas. 251, it was held 
that a complainant was a “person aggrieved” so as to entitle him 
to proceed by certiorari to quash the defendant’s summary con
viction made* by a justice in excess of his jurisdiction where the 
latter should have held a preliminary enquiry only.

FIDELITY OIL & GAS CO. v. JANSE DRILLING CO.
.1 Iberia Supreme Court, Harvey, C.Jand Scott, Stuart and Beck, JJ.

March 24. 1916.
1 Contracts (§ IV E—366)—Breach—Insufficient dhii-unq apparatus 

—Onus.
In an action for damages for breach of contract, alleging failure to

provide good and sufficient drilling apparatus of a kind H|H?cified in
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the eontraet, the burden of proof is upon the plaintiff to shew that th 
system used, which was different from that specified, was insutlien-i : 
for the pur|>ose required.

2. Contkacth (j? \ (’o —407)—Cancellation fob non-vaymeni This:
M sn 1 >« how -Effect.

Where under the terms of a contract a fund has been deposited it 
a bank, in escrow, to be paid by the bank to the defendant from n . 
to time, upon receipt of a letter signed by the parties to the contni ' 
the bank becomes a trustee for both parties, and after the plaintiff In
direct ed payment out of the fund, but it has not been accepted b\ iff. 
defendant. I lie latter cannot cancel the contract under a provi-iou tlien ia 
for cancellation in case of non-payment.

3. Evidence (§ X J 74(0—Telephone vonvkhsations—Jvdimai. Noun
of svs i km--Admihsiihi.itY AH notice.

A telephonic eommunication by the accountant of a bank, that tie 
bank has funds to pay to a defendant, made in the usual way. at. 
replied to by persons apparently in the office of the defendant i> <} 
finit notice to the defendant that the money is available, and if it \ 
not been stipulated that notice shall be given to a particular person, iff 
identity of the recipient need hot lie proven, in the absence of deu 
by the defendant; where the automatic system of signalling is used, tie 
Court will take judicial notice that no call to "central" is ncce—an

{W'lirnn v. Font, s I). Lit. 640, 46 Can. S.C.K. 64J. affirming _l 
11 L I! -V-, referred to; Review of American decision-. 6 Lit A. i X S 
11SJJ.

4. Damaoi s ( ÿ III A — 4'.Vii Mkasviu: Bhf..\< h of dhiu.inc, conth v
—Clll N I KH< I.A1M.

The proper measure of damages, in case of an abandonment of drilling 
operations in breach of a contract, is the* cost of completing the eontr.u : 
over and above the contract price; but where the plaintiff fails to com
plete the contract as required by the terms thereof, and adduces no .•>,. 
deuce as to the probable cost of completion, and of his intention to com 
pletc. no damage is proven, to form any proper basis to reckon comptm 
nation for the breach.

Appeal from the judgment of McCarthy, J., dismissing an 
action for breach of contract, and giving judgment on the coun
terclaim.

./. ./. McDonald, for plaintiff.

./. M. ('arson, for defendant.
narviT.<m. Harvey, C. J.:—I agree in the conclusions reached by my 

brother Stuart and in the main for the reasons stated by him.
I do not. however, think that the judgment entered at the trial 

for the defendants in the counterclaim in respect of their claim 
for hauling should be interfered with, both, because in my opinion, 
it was not intended to lie questioned in the appeal, and becaus 
it appears to me to be correct, inasmuch as it is founded on pro
visions of the contract quite independent of the general contract 
for drilling.

I would, however, allow the plaintiff damages equal to tin 
amount of that judgment. It may Ik- that this seems to partalo 
of the nature of a compromise, but in my opinion, though there h
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no evidence upon which the plaintiffs damages can he accurately 
measured, it is clear, from the character of the contract, the loca
tion of the operations, and the other circumstances, that the dam
ages are substantial and it seems to me that it would he quite 
reasonable to conclude that they would amount to that sum.

Likewise, as neither party obtains anything by the action, both 
losing in respect to their claims about which there was any contract, 
there appears no reason why either should have any costs of the 
action.

Stvart, .1. (after reciting the facts):—The plaintiff company, 
in its statement of claim after setting forth tin* terms of the eon- 
tract, alleged that the defendant commenced drilling operations 
under the contract on or about August IS, 1014, and continued 
until November 11,1014; that during this whole period the defen
dant was in default and in breach of the contract “in failing to 
provide a good and sufficient drilling apparatus under the terms 
of the said contract,” and in continuing to use this imperfect 
apparatus, knowing all the time that it was impossible by the use 
thereof to perform the contract ; that on October 21, 1014, the 
plaintiff notified the defendant of this breach; that the defendant 
company in further breach of the contract on Xo\ ember 10, 
1014, instructed its workmen to cease work and, on Nov< mber 11, 
did, in fact, cease all operations under the contract ; that the plain
tiff had performed all its obligations; and that the plaintiff had 
suffered special damages to the extent of $10,007.48 which in
cluded two payments on the contract price and also actual cost 
and expenses. It claimed to recover this amount and also 800,000 
general damages and the cancellation of the contract.

The defendant, after general denials and setting forth some of 
the terms of the contract, alleged that a certain amount of drilling 
had been done, that 810,000 had been paid, but that on November 
4. 1014, the defendant made demand on the plaintiff for payment 
"1 amounts then due under the contract for drilling and hauling, 
and gave notice that, unless payment was made in compliance 
with the terms of the contract on November 10, 1914, the defend
ants would declare all money then due or accruing due from the 
plaintiff due and payable and tlx* contract at an end, and that, 
in such case, payment would be demanded for the minimum of 
1.800 ft.; that payment not having been made as demanded by No
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verni >er 10, the defendant then gave formal notice that the inonex > 
were due, the contract terminated and that operations ceased. 
The defendant then counterclaimed for the sum of $12,454.8">

The action was tried by McCarthy, J., who dismissed the plain
tiff’s claim and gave the defendant judgment on the counter
claim for $11,000 and costs.

From this judgment the plaintiff appeals.
The appellant contends that, when once it appeared that tin 

defendant had not used the kind of rig first particularly specific 
in the contract, namely, “A California Standard Rig in propi 
working order,” but had used a rig of a different character, the: 
the burden of proof was thrown upon the defendant to shew 
affirmatively that the substituted rig was a good and sufficient 
one and that the plaintiff was not bound to prove the negativ. 
that is, that the substituted rig was not good and sufficient. Th 
trial Judge having apparently taken the latter view, it was con
tended that he was wrong.

It seems to me very clear upon the evidence that the defendant 
had adopted a well-known system, and that the burden lay upm 
the plaintiff to prove that it was insufficient. That burden, I 
do not think, the plaint iff met. It is also clear from the evidenci
that at least good average progress had been made in the drilling. 
There was, it is to be observed, no limit of time fixed by the con
tract for the completion of the well to the required depth except 
that it was to be completed as quickly as conditions would reason
ably permit. It may be that it would have been more advisabl. 
to change from the use of the rotary to the so-called percussioi 
or standard method, but that was a matter left by the terms < 
the contract largely to the discretion of the defendant. It seem- 
to me quite evident that the plaintiff preferred on October 21 not 
to open reasonable discussion on the subject but to take a rigid 
attitude which the terms of the contract and the plaintiffs’ pri
vions acquiescence did not justify.

I cannot see, therefore, that it was possible for the trial Judg* 
to do otherwise than dismiss the plaintiff’s claim as far as this 
ground of complaint is concerned.

The other branch of the cast1 presents greater difficulty. On 
May 28, the date of the contract, the plaintiff addressed and de
livered a letter to the manager of the bank, which, so far as material, 
was as follows:
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Wo hand you herewith cheque $20,000 which amount is to he held !»y the 
hank in escrow to he paid to the (defendant) by yourselves subject to tin 
following conditions:

$5,000 upon delivery to yourselves of drilling contract duly signed by 
the (defendant) duplicate of which is enclosed herewith for surrender to the 
(defendant) with payment of $5,000. . . .

The balance of the sum of $20,000 is to be paid to the (defendant) in 
accordance with the terms of the contract, which terms, however, will be 
set forth from time to time as occasion shall arise by letter signed by ourselves 
and the (defendant) stating the amounts due which letter will be your author
ity for the payment of such amount.

The letter of November 4 from defendant's solicitors to the 
plaintiff’s contained also the defendant’s account for drilling dur
ing August, September and October, aggregating $11,808 but, 
after deducting the two payments of $5,000 each, the sum really 
due was $1,808, and it was this sum which was in fact demanded. 
The letter contained a notice:—

That unless payment be made in compliance with the terms of your con
tract by the 10th November next the (defendant) will declare all moneys 
then due or accruing due from your company due and payable and the con
tract entered into at an end, in which case you will be held responsible for 
a depth of 1.801) feet as provided therein.
A meeting of the directors of the plaintiff company was held on 
the evening of November 9, at which it was decided to dispute the 
accounts for hauling and to instruct the bank to pay the defendants 
the sum of $1,808 under protest. Although there was an attempt 
on the part of the defendant to dispute the fact, it is well estab
lished by the evidence that on the 10th, shortly before three o’clock 
in the afternoon, the plaintiff sent a messenger to the bank with 
the following letter:—

This is to authorize you to pay under protest to the (defendant) the 
sum of $1,808, being the amount due November 1. 11*14. for drilling well of 
the (plaintiff), etc.
The letter did not in fact reach the hands of the manager until 
ft few minutes after three, owing to his being engaged with a cus
tomer. It was then read by him and sent by a clerk to the ac
countant with instructions to attend to it as it was especially 
important. The accountant, as I think the evidence clearly 
establishes, called up the defendant’s office by telephone. A 
woman’s voice answered and the accountant asked for the man
ager. Then a man’s voice answered and the accountant stated 
that it was the Rank of British North America speaking, and 
that the bank had a certain amount of money to pay over for the 
Fidelity Oil Co. under protest, and the man at the other end of
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tlir wirv said. “All right." Tin* defendant made no attempt 
dispute the fact that such a telephone message had been receive 
at its office. No person who was in the office on November i 
was asked in regard to the matter at all. The evidence given 
the accountant was not objected to. The question is whether 
this constituted a notice to the defendant that the money 
availab e at the bank.

In (> L.R.A. (N.S.), 1182, there is a review of American d< 
sions upon the question of telephonic communications. I 
annotator sums up the result as follows, 1185:—

The foregoing review of the authorities shews at least a tendency on 
part of the Courts to hold that a sufficient /.rimd fuck identification of 
office or place of business with which the telephonic communication 
had is made by evidence that such office or place of business was coma ■ 
with the telephone system used by the witness; that the witness i 
“central" for connection with such office or place of business and that 
person who responded said, or apparently assumed, that such connection 1 
been made. It also reveals a tendency to hold that if the communienti<<ii 
«itch that it might have been properly made to one found at such tiffin 
place of business who assumed to have authority to receive it. and who 
far as the contrary ap|iears, did have such authority, the telephonic con. 
nation is admissible without further evidence to identify the particular p< 
with whom it was had.

And In- govs on to point out that the position is different when- 
the ease is such that the communication can only properly • 
made to a particular individual. In that case the individu al 
must be identified in some way, and recognition of the voie ;< 
conceded to be prima facie sufficient. This was the position in 
the case of Warren (izowski A* Co. v. Ford A* Co., 8 D.L.R. 11411, 
40 ('an. S.O.R. 042; where the question involved was the tem.1' 
of a contract made by telephone. In the Ontario Court of Apj1 I. 
Maclaren, «I., does indeed impliedly say that the individual mu<t 
first be identified, but there the question involved was quite (list i: a 
from that involved here. In the present case, it is simply a ques
tion whether notice was given to the defendant company. The 
general principle of the reasoning in Warren (izowski v. /’- i. 
supra, can be applied in this way. If the notice had been '• ut 
by letter, by a messenger, and the messenger had gone to the 
defendant’s office and asked for the manager and said he ha-1 a 
letter for him and a man appeared and received the letter, couM it 
be said that the written notification had not been properly !•*- 
livered? I think not. Or to put a more closely analogous e -•.
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if the message sent was a verbal one, the notice not living by law 
or contract required to be in writing, and the messenger had gone1 
to the defendant's office, spoken to a lady clerk, asked for the 
manager, been referred then to a man then standing there, and 
stated to him that there was money in the bank ready to be paid 
to the defendant under protest, could it be said that the evidence 
did not go far enough but that it should have been proven that 
the man was in fact the manager and not the janitor? 1 think 
not in such cast* also. I think that would have been a notifica
tion to the defendant of the fact intended to be conveyed to it. 
The Courts having hoard this appeal in Calgary, where the mem- 
liers of it frequently use the telephone, may properly take judi
cial notice of the fact that then* is no necessity to call “central,” 
hut that by the automatic system there in use, the office required 
is obtained by ringing a certain number. I gather from the 
accountant’s evidence that he was informed that lie had connec
tion with the defendant’s office and that the automatic device 
had, on that occasion, worked correctly.

For these reasons, therefore, and in view of the fact that the 
defendant made no attempt by evidence to dispute the receipt 
of a notice, I think the only proper conclusion is that the defend
ants were properly notified on November 10 that the money was 
available for them at the bank on behalf of the plaintiff company.

On the next day, November 11, the solicitor for the plaintiff 
wrote a letter to the solicitors for the defendant referring to the 
letter of November 4 and informing them that the plaintiff had 
instructed the bank to pay the sum of SI,808 under protest for 
drilling account without prejudice to the plaintiff’s right to claim 
damages on the grounds set forth in the letter of October 21; 
be., the use of insufficient apparatus and also taking objection on 
various grounds to tin1 hauling bills. The letter concluded:—

As soon as the contractor will render to the company an itemized account 
of nil material hauled and present freight hills of the same my client will he 
pleased to pay for such material as they owe for under the contract, which 
amount will also be paid for under protest in pursuance of enclosed copy of 
notice.
This enclosure was apparently a copy of the letter of October 21. 
This letter of November 11 was received by the defendant’s soli
citors on the 12th, but before receiving it they had sent a letter to 
the plaintiffs on the 12th in the following terms:—
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As wo are advised that you have ignored our letter of 4th inst. nddre-- 
to your secretary and have done nothing towards complying with the ter 
of your contract with the (defendant) we are therefore instructed In ' 
(defendant ) to notify you that pursuant to the provision in that behalf > 
tained in the contract between the two companies all moneys .1
or accruing due from you to the idefendant i are immediately due and payv 
and the said contract terminated.

The letter then went on to demand the sum of SI2,454.85, being
made up as follows:—
Drilling 1,800 feet at $12 per foot $ 21.600 n
Unpaid hauling account rendered 757 Hi
Hauling account for October 1*7 4

$ 22,454 v.
Credit. 10,000 u

Balance due $ 12.454 <*,

The letter then stated that drilling operations ceased from 

this date and threatened suit if the amount demanded was not 
paid.

On the same day defendant’s solicitors replied to the letter 
from the plaintiff’s solicitor of the 11th stating that they had 
already sent the foregoing letter and then proceeding:—

Regarding the items you refer to in the account for hauling, if you will l>> 
kind enough to give us a statement of the items objected to we shall be g! : ; 
to have them taken up and endeavour to adjust them. If your clients arc un
willing to settle on the basis of our letter of even date herewith, we shall h. 
glad to join in an action, etc., etc.

On November 17, the manager of the bank, having heard noth
ing in the meantime from the defendant since the telephone mes
sage a week before, wrote the defendant stating a payment of 
SI,808 was held at the bank and would be paid over to the defen

dant under protest under application.
On November 23, the defendant’s solicitors wrote a letter 

to plaintiff’s solicitors saying:—
You have not yet furnished us with a statement of your client's oh 

lions to the hauling account. We would like to get this amount adjust el n 
|)ossible. Our clients have authorized us to commence an action, etc., d

To this, plaintiff's solicitor replied on the 25th saying that 
plaintiff’s secretary was unable to specify the items without hav
ing received the freight bills from the contractor and suggesting a 

personal meeting. Nothing more seems to have occurred betwn-u 
the parties and on December 24 the plaintiffs began their avion

The question is whether, on this state of facts, the defendant
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was legally entitled under the contract to terminate it and cease 
drilling operations. In order to lie in the |a»sition to take so strin
gent a course, it seems to me that the defendant was hound to 
bring itself strictly within the terms of the contract, as properly, 
and for such a purpose, strictly interpreted. The payments for 
hauling were to be made “on the 10th day of each calendar m mth 
for all work done during the preceding calendar month."

There is certainly nothing in that clause obliging the plain
tiff to pay for June hauling on September 10. It was, of course, 
obliged to pay on July 10, but then only provided it had been 
informed of the amount of the account. This was not done until 
October 30.

The August account as originally incorrectly made up is 
dated September 10, but there is no evidence to shew that it was 
received on that date and there is therefore nothing, even aside 
from its incorrectness, to shew that the plaintiff was in default in 
not paying it on September 10. The September account is dated 
October 9 but there is nothing to shew when it was mailed or re
ceived and, therefore, the position is the same in regard to it.

Quite aside, therefore, from other reasons I am unable to see 
how the plaintiffs can be said to have been in default in regard to 
these 3 accounts. There was no provision for shifting the time 
of payment to the 10th day of a later month or for attaching the 
penalty of cancellation to non-payment on that later date.

The account for October is dated November 5, although it 
was enclosed in a letter of November 4. It, of course, reached the 
plaintiff at least before the 9th because it was considered on that 
day by the directors of the plaintiff. This is really the only account 
for hauling in regard to which there can be any reasonable argu
ment made for a right of cancellation for non-payment. The con
tract says the accounts for hauling must be paid on the 10th of 
the month for the month preceding but it says nothing as to when 
they must be rendered. Surely it is but a fair interpretation of 
the contract that they should be rendered a reasonable time before 
the date fixed for payment, otherwise the contract would mean 
that an account could be presented on the 10th and payment 
demanded forthwith and if not forthcoming cancellation could 
ensue. What was a reasonable time, depends on the circumstances. 
The account, of course, could not be rendered before the end of
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the month. Then what part of the 10 days was the defendant 
entitled to take up in preparing its account and what part should 
it leave to the plaintiff for considering it. Inasmuch as the parti
cular knowledge was all in the hands of the defendant, it scene 
unreasonable for the defendant to take up at least one-half of tin 
10 days before conveying the information to the plaintiff. Tin 
offices were in Calgary but the goods hauled were 14 miles from 
Okotoks. The plaintiff had a man at the well. The hauling 
accounts or the items could have been handed to him from da> 
to day during October as the work was done. This course was 
not adopted. The plaintiffs were not bound to have a man then 
and I cannot accede to the argument that it was Brown’s duty to 
get this information. It was the defendant’s duty to give it to 
him in a reasonable time to allow him and his employers to enquire 
into its correctness before the 10th of the month. This, I am of 
opinion, they did not do even with respect to the October account 
More than that, it was admitted on the trial that the October 
account which was rendered at $97.45 should be reduced to $83.24. 
that is, that a greater amount was demanded than was really due. 
It may be that there was some compromise at the trial between 
the parties but the evidence does not disclose it.

It was contended that the fact that something had been in
cluded in the account which was not due did not relieve the plain
tiff from the obligation of paying what was, in fact, due. That 
could, at least, only be the case where the debtor had as much 
information on the subject as the creditor. A dealer at a store 
knows what hr has bought, as a general thing. Here the plain
tiff was not in a position to know what had been hauled until 
informed by the defendant. That information was expected 
to be given by the defendant is shewn by the provision as to pro
duction of freight bills.

I think, therefore, the defendant had no right to cancel the 
contract on the ground of non-payment of the hauling bills.

Then we come to the question whether the plaintiff was in 
default in respect of the sum of $1,808 for drilling account. Tin 
contract shews that a fund of $20,000 was specifically provided 
by the plaintiff to meet payments under it and this fund was in 
pursuance of the contract made a trust fund in the hands of a 
third party, the bank. This provision of the contract was in-
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scrted by alteration after the clause in regard to payments at the ALTA- 
defendant's office had been drawn and is inconsistent with this > < 
latter clause because tin- latter provides that the plaintiff shall Fiukuty 
pay. But when a trust fund was created out of which payment'- j. 1 l|l-(, 
were to be made, it became impossible for the plaintiff to pay.
Payments could only be made by the trustee, the holder of tin DhhVino 
fund. The fund was held in trust for both parties because there <‘,>- 
would be no sense in the trust being only for the plaintiff. That smart, j 
would have furnished no guarantee or security to the defendant.
It was obviously arranged as it was in order to give such a security 
and, therefore, the bank must have been intended to be, and 1 
think was in fact, trustee as well for the defendant as for the plain
tiff.

The question, therefore, is whether the defendant was not 
bound to go to the bank for the SI,808 when it was notified that 
money was available for it. In my opinion, the defendant was 
bound in the circumstances to go to the bank. The bank was 
trustee for both. Cheques were drawn on the trust or escrow 
account not by the plaintiff but by the bank officials. The plain
tiff had not control of the money. The hunk could not properly 
pay money out of the fund until it had the assent of both parties 
that the amount paid was the proper amount to pay. It had no 
such information from the defendant.

I think, therefore, the defendant had no right to cancel the 
contract for non-payment of the sum in question. It is worthy 
of observation that the defendant did not betray any anxiety 
whatever to get the money. No officer of the defendant, so far 
as the evidence shews, went near the bank thereafter or made any 
enquiries although some official had said “all right” when in
formed that then* was money there.

I cannot avoid the conclusion, from all the evidence, that the 
trial Judge1 was right in his view that both parties wen* anxious 
to get out of tin* contract. That alone can account for the course 
pursued by them.

The plaintiff would, therefore, be* entitled to damages for 
breach of the contract by the defendant in abandoning the drilling 
operations. But the proper measure of damages in such a case is 
the extra cost of completing the contract over ami above the 
contract price. The plaintiff neither attempted to complete the
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contract, as was provided in clause 4 (d), by entering into posse
sion of the site and all materials and machinery, and i tying 
other persons to do the work, nor did it attempt at the trial to 
shew what it would cost, to do this or that it had any intention ni 
proceeding to do it. The cost and expenses claimed for had no 
connection with the contract. They could not have been charged 
up against the contract price and I do not think they can be re
covered for a breach of it.

In the circumstances, therefore, I think the plaintiff's action 
should be dismissed simply on the ground that it has proven no 
damages upon afiy proper basis for the breach of the contract

The defendant's counterclaim for hauling and for drilling 
should also be dismissed because, having wrongfully broken iu 
contract, it has no right to recover under it. These payments 
only fell due on the condition that the defendants were ready and 
willing to go on and complete. If the plaintiff had gone on and 
completed and proven the extra cost as damages the defendant 
would then, of course, get the benefit of the extra 2.V , and tin 
October drilling and of the hauling because all these would have 
decreased tin* cost of completion, but as the matter stands, tin 
defendants, for the reason given, cannot recover.

The appeal should he allowed with costs, the judgment below 
set aside, the plaintiff's claim dismissed and the defendant’s 
counterclaim dismissed, and there should be no costs of the action 
to either party.

Scott, J., concurred.
Beck, .1., who was absent through illness, took no part in tin 

judgment. Appeal allowed.

0NT STONEHOUSE v. WALTON.
“—‘ Ontario Suprevu Court. A p lu ll ate Division. Meredith, C.J.C.P., and Ridd<
I"*- C. Lennox and Manten, JJ. February 4, 1916.

I. Contracts (§ V C 3—406)—Cancellation—Voli ntary release of in
tekest in land—Undi e influence—Laches.

A voluntary deed whereby a woman purports to release to the remain
derman her contingent life interest in a farm "in the event of her marry mu 
or leaving the property." procured under undue influence and execuivl 
hy lier without independent advice, will be set aside by the Court: 
delay for twelve years in commencing the action will not disentitle L

[Stone ho use v. Walton, 35 O.L.R. 17, reversed.)

Appeal by the plaintiff from the judgment of Sutherland,
J. , 35 O.L.R. 17. dismissing an action to set aside a deed. 
Reversed.
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II*. Laidlaw, K.C., for appellant.
J. E. Jones, for defendant, ret
Meredith, C.J.C.P.:—This action was commenced by the 

plaintiff in April, 1014, for the purpose of having a deed 
executed by her, which purports to release a part of her right to the 
land in question in the action, under the last will of Elizabeth 
Walton, deceased, set aside, on the ground of fraud.

The action was tried by Sutherland, J., without the interven
tion of a jury, and was dismissed, without costs. At the close 
of the trial, the learned Judge took time to consider the case, and 
eventually expressed his opinion in writing, setting out the facts 
very fully and coming to the conclusion that, if the action had 
been brought in due time, the plaintiff would have been entitled 
to the relief which she seeks, but that, by reason of the long delay, 
she had lost her right to any relief in this Court.

Upon this appeal the judgment is sought to be supported, 
upon the ground that the transaction was a valid one, and tin* 
Judge's finding in that respect erroneous, as well as upon the 
ground upon which he based his decision; therefore, it is neces
sary for us to consider both questions.

In order that the first of them may be dealt with intelligently, 
it is needful that the main facts of the case be first stated. There 
was really no very serious conflict of testimony at the trial, and 
there is little, if any, difficulty in understanding now, pretty ac
curately, all the circumstances under which the execution of the 
deed by the plaintiff was obtained.

The plaintiff was an adopted daughter of Thomas Forfar and 
Elizabeth Forfar, his wife. She was adopted by them when 
about three years of age, and continued to live with them, as if 
their daughter, and as their servant, until she married in the year 
1008. She seems to have performed her duties, as daughter and 
servant, very satisfactorily, and to have been well-content with 
her place in the Forfar family.

Elizabeth Walton was the wife of George Walton, who is a 
brother of Mrs. Forfar, and the father of the defendant.

Forfar owned a farm, not far from Toronto, which was, and 
always had been, his home, and is the land in question in this ac
tion. Through some unfortunate transaction he was about to 
lose that farm when George Walton stepped in and purchased it,

(jfi3
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in order to save his sister, and lier husband, from being turned 
out of possession. For some purpose, and in some way not di>- 
elosed in the evidence, the land was conveyed to Elizabeth Wal
ton, and it was lier property at the time of her death.

The right which the Forfars had to it, after Walton had at 
quired the farm, was as tenants at a nominal rent, but in fact 
they remained in possession of it precisely in the same manner 
as they had done when it was owned by them.

Elizabeth Walton died in June, 1902, having first made her 
last will and testament, under which she disposed of the lands in 
question in this action, in these words: “My Scarborough farm 
to be leased at five dollars a year to Thomas and Elizabeth Forfar, 
now occupying same, during their lives, respectively, and after 
their death their adopted daughter Edith is to have the same 
privilege of renting at five dollars per year during her lifetime, 
after which it is to go to my son William Ralph or his heirs;" and 
she appointed her son William Ralph, the defendant, and Georg' 
Hogarth, and her husband, executors of the will, and the will was 
duly proved in this Province and probate of it granted to them.

On the 4th July, 1902, the deed in question was drawn up, 
and was executed by the plaintiff, her foster-mother being present 
and being the attesting witness of the daughter's signature. It 
was also executed by the defendant, and, some time afterwards 
apparently, by the other two executors. The purpose of this 
deed was to obtain a release from the plaintiff of the gift to her 
under the will of Elizabeth Walton to this extent, that upon her 
marriage and upon her leaving the property so that she should 
no longer have the direct personal use and enjoyment of it, she 
should lose all her rights in the land.

The execution of the deed appears to have been procured by 
Joseph Walton, and his son, the defendant, through the sister 
and aunt, Mrs. Forfar. There seems to have been some communi
cation by letter between the elder Walton and his sister, and some 
request from the younger Walton that the plaintiff should come 
to his office.

The plaintiff asserts, and there is no reason to doubt that as
sertion, that she did not know the purpose of her being brought 
to the defendant’s office until she got there and was asked to sign 
the document.



27 D.L.R.I Dominion Law Rkpokts.

It was said that some mistake had been made in the will of 
Elizabeth Walton; that it was not her intention that the plaintiff 
should have any interest in the land if she married.

The plaintiff asserts, and there is no reason to doubt the truth 
of that assertion, that the defendant stated to her foster-mother, 
during the time they were in his office and before the document 
was signed, that the plaintiff could be compelled to sign it if she 
were not willing.

She also asserts, and there is no reason to doubt the truth of 
that assertion, that she really did not know the meaning and ef
fect of the deed which site signed until she read a copy of it. 
which had been given to her by the defendant, on her way home, 
some time after she had executed the original.

Although the plaintiff was, at the time, about twenty-four 
years of age, she had had no business experience; her whole life, 
generally speaking, had been that of daughter and servant of the 
Forfars, living upon their farm with them and serving them faith
fully, and she seems to have recognised that she was to a con
siderable extent beholden to them and to have been willing and 
anxious to do their bidding.

This, of course, is not the whole story;the defendant gives a 
reason for taking from the plaintiff so largely her rights to the 
land in question without giving her a farthing for them. The 
story is: that Mrs. Walton, some time before her death, stated 
to her husband that she had made a mistake in her will; that she 
had not intended the plaintiff to have the land in question if she 
married; and that it was her intention to alter the will to that 
extent at some convenient time; but that she died suddenly before 
that was done.

It can hardly be that there was any mistake in the making of 
the will; the will was drawn by her husband, and is in his hand
writing. The most that reasonably can be said is, that the testa
trix did not think about the marriage of the plaintiff when the will 
was made; or that, afterwards, she changed her mind in regard 
to the will and thought that the plaintiff should not have an in
terest in the farm if she married. It is unquestionable that the 
will, as it stands after having been proved by the executors, is 
the last will and testament of Elizabeth Walton, deceased, and 
that, under it, the plaintiff takes an interest in the land in question
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unfettered to any extent in the manner provided for in the deed 
which was taken from her by the defendant. So that the most that 
can be said in the defendant’s favour is : that Elizabeth Walton 
at some time intended to change her will to the extent of depriving 
the plaintiff of any interest in the land if she married; whether 
Elizabeth Walton would have ever altered that will, no matter 
how long she lived, no one can tell. She might have changed her 
mind again and again; she did not alter it in any manner before 
her death.

How extremely dangerous a thing it is to make a will, of on. 
who is dead, out of the verbal statements made in the lifetinn 
every one knows. An example is not necessary; but, as this cas.' 
affords one, it may not be entirely a waste of time to call attention 
to the fact that, when the only witness upon the subject, George 
Walton, first stated, during the trial, in examination in chief, 
that which his wife had said upon the subject, he stated it in these 
words.—

“She says, ‘I did not intend Edith to have that all her life 
after she got married’.”

In cross-examination, the cross-examiner, not content with 
that, seems to have nagged the witness into amplifying it to this 
extent: “She said she had been reading from the will, and she 
saw there was a mistake in the will, she never intended that, she 
thought I had made* a mistake in taking down what she told me. 
I said I might have done so, but she says, ‘I never intended Edith 
to have the farm if she got married and got a home; I wanted that 
for my son.’ M

When the defendant, so much personally and directly inter
ested in the matter, came to deal with it, in the deed in question, 
he too amplified it to this extent: “upon her leaving the property 
so that she shall no longer have the direct personal control, use. 
and enjoyment of it.”

So that it is quite obvious that no rights should be given, or 
taken away, under such circumstances, except after the most 
full and careful consideration of all the evidence bearing upon 
the question—I mean of course in a moral sense, as a family ar
rangement, or in any other manner, apart from the legal rights 
of the parties.

The plaintiff had no time for consideration, she had no sort
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of advice, independent or otherwise; she was asked to sign and 
signed accordingly: a tiling not at all improbable, or what one s. c. 
would not expect, under all the circumstances; the defendant be- Stonb-
ing a man living in the city of Toronto, and carrying on business house

there, one of the executors of the will, and nephew of Mrs. Forfar. Walton.

Under these circumstances, it seems to me impossible to con- Meredith,
tend, with any hope of success, that such a transaction as this 1 J ' 1
could stand if rightly attacked.

In the case most relied upon by the plaintiff, Turner v. Collins,
L. R. 7 Ch. App. 329, it was said by the Lord Chancellor (p. 338) :
“I think that nothing can be more important to maintain than the 
jurisdiction, long asserted and upheld by the Court, in watching 
over and protecting those who are placed in a situation to require 
protection as against acts of those who have influence over them, 
by which acts the person having such influence obtains any bene
fit to himself. In such cases the Court has always regarded the 
transaction with jealousy, and, as was laid down by the Master 
of the Rolls in Hoghlon v. Hoghton, 15 Beav. 278, 302, two things 
are required to be proved by a parent setting up a deed in such a 
case: First, that the deed was the real and actual deed of the 
child, and was intended by the child to have the operation which 
it has; and secondly, that that intention was fairly produced.”

Thus the case would stand if the deed in question merely gave 
effect to the alleged intention of the testratrix to alter her will; 
and, that being so, what must be said of the case, having regard 
to the extension of that alleged intention, contained in the deed, 
an extension regarding which no explanation has been given, and 
an extension not attempted to be justified or excused at the trial?

The character of that further exaction is peculiar, and pecu
liarly unfair; the plaintiff was not to marry; and, though this 
prevented her from having some one, and the proper one, a hus
band as well as a husbandman, to work the farm for her, was not 
to be permitted to let it, but was tied down to a personal use and 
enjoyment of it.

If it were necessary, to entitle the plaintiff to relief, that actual 
fraud should be found in the procuring of the deed, this exaction 
would afford sufficient proof of it. It was something taken, by 
the defendant, from the plaintiff, without any sort of moral justi
fication, or excuse, and without any pretence of a legal right to it
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or to anything else the deed took from the plaintiff, and gave to the 
defendant: the defendant could not but have consciously wronged 
the plaintiff to that extent. And, before parting from this branch 
of the case, I should point out that the impeached agreement, 
literally read, provides for forfeiture only after coming into pos
session, though doubtless it was intended to apply at all times 
and this action is brought to get free from it altogether.

Then is the plaintiff precluded from having relief in this Court 
by reason of her delay in bringing this action? Within a few 
hours after the deed was executed she knew its meaning and effect 
and was, quite naturally, much dissatisfied with it; yet this action 
was not commenced until about twelve years afterwards.

The main reasons for the delay are, that her foster-mother 
said she would take up the matter with her brother and nephew 
in her behalf, and her position in life, and especially in the Forfar 
family, upon which she was so largely dependent, and which, in 
turn, was so largely dependent upon the Waltons, gave her 
no opportunity for entering into litigation with the men 
upon whose benevolence they were all living, and who were city 
men of means and business affairs: but her sheet-anchor seems to 
have been, faith in her foster-mother to right every wrong.

She was not at any time quite her own mistress, quite inde
pendent; from the servitude of her foster-parents she passed into 
that of her husband, no mere formal service on the part of a farm
er's wife; though a status now so largely relieved of its one-time 
legal disabilities.

There was never an abandonment of her dissatisfaction; there 
were rumblings of discontent throughout, culminating in this 
action; rumblings which Joseph Walton heard some time before 
action taken, and, having heard, went to the plaintiff about, 
evidently to prevent litigation. She me !» her complaint of the 
unfairness of taking everything from her after her long and faith
ful service of the Forfars. Joseph Walton agreed to some extent 
in her complaint; but, instead of restoring what had been taken 
from her, directed her attention to Forfar's son, who had property 
and was a bachelor; and spoke of his intention to speak to him 
in her behalf, but there is not a word, in all the testimony, indi
cating that he did. He made no complaint then of the staleness 
of her claim.
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The plaintiff's right to the property under the will has not vet 
arisen—it may never arise; and no kind of substantial prejudice S-C.
has been caused to the Waltons by the delay. The utmost that Stone-
can be said against the plaintiff is that in the meantime Mrs. house 
Forfar has died, and so any testimony she could have given is lost; Walton. 
and that all memories get more or less rusty in twelve long years. M„edlti>> 
But there is no reason for thinking that Mrs. Forfar's testimony CJCF 
would have been unfavourable to the plaintiff; there is reason 
for thinking the contrary, in the fact of her concurrence in the 
plaintiff's dissatisfaction and her promise to speak to her brother 
in the plaintiff's behalf. And eliminate all the evidence, except 
the defendant’s own testimony, and yet the plaintiff’s right to 
relief would be proved.

Whilst stale claims are always, and rightly, in disfavour, and 
generally, rightly, looked upon with suspicion, when once they are 
clearly established, and when the delay has caused no substantial 
prejudice to any one, there is no reason why they should not be 
enforced.

So that, if the plaintiff had only an equitable right, that right 
would not be counterbalanced by anything that would make it 
inequitable to give effect to it now; the defendant will not be 
obliged to give up anything, but the mere piece of paper; he has 
enjoyed nothing under it, nor done anything on his faith in it; 
and the mere lapse of twelve years is not in itself enough ; and if 
Equity were to act upon this question in conformity to statutes 
of limitations, I know of none that would preclude the plaintiff.

The case relied upon by the trial Judge—Allcard v. Skinner,
36 Ch. D. 145—was one very different from this case. The money 
there sought to be recovered had been paid to the defendant by 
the plaintiffs for religious purposes and had been expended ac
cordingly. The claim was substantially one for money “had and 
received,” to which the statutory bar of six years would apply, 
and the Court by analogy applied it. And in the case upon which,
I have said, the defendant most relies, Turner v. Collins, the 
Lord Chancellor gave these reasons, among other reasons, for 
giving effect to the defence of laches (p. 341) : “It is not reasonable 
for the Court to allow the child to hang, as it were, a sword 
over the parent’s head, and to keep him in suspense for an in
definite length of time; ” and “that the father should not be al-
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out that he has been mistaken, and that there is a very much 
smaller provision for his wife and his daughter.” But the Damu- 
clesian danger in this case being not over the defendant, but over

Meredith,
C J C l*

the plaintiff, and a two-edged sword at that: if she married, one 
edge cut off all her rights; if she lived and died an old maid, the 
other edge cut off her right to let the farm: it seems to me to be 
time for the removal of the sword, rather than giving effect to 

its worse edge because the defendant has so long held it over tin- 
woman’s head. It may also be said that in the case of Turner 
v. Collins the trial Judge had held the transaction there in ques
tion to have been not an unreasonable one : see In re Shari». 
[1892] I Ch. 154.

Besides all this, if there were, as if necessary I would find there 
was, actual fraud, the lapse of time would plainly be no hindrance 
to the plaintiff: see Hatch v. Hatch (1804), 9 Ves. 292, and Mc
Donald v. McDonald, 21 S. C. R. 201.

At law the plaintiff’s action would be brought for possession 
and could only be brought after the death of the first two life- 
tenants; the defence would be the release contained in the deed; 
and the replication, fraud—which avoids all things—in procuring 
it: and in such an action the plaintiff would recover, the fraud be
ing proved.

In my opinion, the trial Judge was right in his ruling upon tie- 

first branch of the case, and wrong upon the second; and so I 
would allow this appeal with costs; and set aside the direction of 

the trial Judge, for the entry of judgment dismissing the action, 
and would direct that judgment be entered, instead, setting asi-li
the deed in question, with costs.

Lennox, J. Lennox, J.:—I agree in the result.

Riddell. J.
Masten, J.:—I agree.
Riddell, J.:—This is an appeal from the judgment of Mr. 

Justice Sutherland dismissing an action to set aside a conveyance, 
the ground of the dismissal being laches.

The facts are set out in sufficient detail in the judgment com
plained of, and I agree with the finding that the plaintiff had an 
equity to set aside the conveyance: I am unable to agree that she 
has disentitled herself to this relief by delay.
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There is nothing here of change of position of the defendant, 0NT
expenditure of money or time by him, or the like; nothing of un- s. (
settling family settlements; nothing of estoppel—there is mere stonc-
delay and nothing more. In such a case it is said, “twenty years uouse

may be taken as the period which in practice will bar a claim on Walton. 

the ground of delay: ” Halsbury’s Laws of England, vol. 13, uiddJu 
p. 172, para. 207—but no number of years can be fixed.

Sir Pepper Arden, M.R., sitting for the Lord Chancellor in 
Hercy v. Dinwoody (1793), 2 Ves. Jr. 87, at p. 93, asks himself the 
question, “whether I am bound by any rule that has been laid 
down,” and answers emphatically: “certainly not. Every case 
must depend upon its particular circumstances.” There a delay 
of seven years, followed by another of thirty-three years, was held 
fatal. In St. John v. Turner (1700), 2 Vern. 418, Lord Keeper 
Wright thought a claim “within one year of its grand climacteric" 
should rest in peace.

The Irish Lord Chancellor Hart in Byrne v. Frere (1828), 2 
Molloy 157, at p. 176, says that ‘ length of time of more than 
twenty years” will bar such a claim : twelve years we find suggested 
in Williams v. Thomas, [1909] 1 Ch. 713, at p. 722, per Cozeus- 
Hardy, M. R.: but more than forty did not prevent relief in 
McDonald v McDonald, 17 A. R. 192,21 S. C. It. 201. We should 
not attempt to put the law more definitely than it is put in 
Lindsay Petroleum Co. v. Hurd, L. It. 5 P. C. 221, at p. 240: “In 
every case, if an argument against relief, which otherwise would 
be just, is founded on mere delay, that delay of course not 
amounting to a bar by any statute of limitations, the validity 
of that defence must be tried upon principles substantially 
equitable; ” and the claimant is barred (p. 239) “where it would 
be practically unjust to give a remedy.”

On no principle of equity would there arise any injustice in 
compelling this defendant to abandon his unrighteous advantage.

I would allow the appeal with costs in this Court and below.
In so deciding we are giving the judgment the learned trial 

Judge would have given, had he not thought that the cases 
forbade that course.

Appeal allowed.
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YUKON GOLD v. BOYLE CONCESSION.
Hr it in h ('oliwihia Court of .1 />/>< ol. Macdonald, C.J.A., ami Irving, Mar! 

CuIIUur ami JJ.A. .l/,r,Z 3, 1010.
1. Minks and minerals (§ I C—15)—Creek and river claims—Sum ■ n

Minimi rights.
A river claim may be staked only on one side of the river; a creek 

claim is of the same nature, except that it may include the bed .ml 
both banks of the creek; the ground between a creek or slough and .i 
river may be located either as a creek or river claim, but if located i- 
a creek claim it cannot be carried across and include the bed of tli
mer, as mining rights in a river bed cannot be acquired by grant of 
either a creek or river claim.

2. Waters ( § 11 B—76)—Accretion and erosion—Mining rights—This

Title under a dredging lease of the bed of a river extends only to low 
water mark. A lessee's rights to a river claim do not change in case of i 
sudden erosion. There is nothing in the Yukon Placer Mining Act i H.S < 
1906. ch. 64. as amended by 6-7 Edw. VII. eh. 54). to shew that sudden 
erosions from land under lease, caused by the overflow of a river, revert 
to and become the property of the Crown as against the person whose 
lands have been eroded or submerged. The lessee may maintain an 
action for trespass on such eroded or submerged land.

[Yukon Cold Co. v. Hoyle, 19 D.L.R. 336. affirmed.]

Appeal from the judgment of Macaulay, Yukon Terri
torial Court, 19 D.L.R. 336, in favour of the plaintiff in an action 
for trespass in mining operations.

E. I1. Davis, K.C., for appellant, defendant.
F. T. Congdon, K.C., for respondent, plaintiff.
Macdonald, C.J.A.:—The argument before us was confined

to much narrower limits than that before the Judge of the Yukon 
Territory. Apart from some minor considerations which I shall 
refer to presently, two substantial questions are involved in thi< 
appeal, referred to in argument as the south trespass and tin 
north trespass, respectively. The south trespass has to do with 
the taking of gold from plaintiffs’ river claim No. 12 under colour 
of right claimed by defendants as owners of the lower half of 
creek claim No. 105 below Discovery on Bonanza Creek. Accept
ing as I do the finding of fact of the Judge, that what is called tin 
slough is an arm of the Klondyke River, the next question of 
law is whether or not a cri-ek claim may extend across a river. 
The said creek claim, if given its full width of 1,000 ft. north from 
its base line, would be carried across the slough and would come 
in contact with plaintiffs’ said claim No. 12, which was granted 
to them subsequently to the grant of the creek claim to the 
defendants. If therefore the creek claim could be carried across 
the river the placer ground in dispute belongs to the defendants 
and not to the plaintiffs. Defendants’ counsel argued that
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admission No. 2 of the defendants’ admissions of fact 'ex. B.) C- 
concluded th<* question of the ownership of the ground in dis- < ' A.
pute, but I think this cannot he so. The said claim No. 12 was y, Kux
granted subject to the existing rights of others, and if the creek (",I-R
claim was lawfully located to the full distance of 1.000 feet from Hovi.k
its base line, notwithstanding that this would carry it across ( "N< Ks'lllN 
the river, then the disputed ground was not within the plaintiffs' 
claim No. 12 because of the exception just mentioned.

The policy of the mining laws in force at that time in the 
Yukon Territory would, it seems to me, exclude the acquisition 
of mining rights in the river bed except under dredging leases. A 
river claim might be staked only on one side of the river. A creek 
claim is of the same nature as a river claim except that it may 
include the bed and both banks of the creek. 1 think the ground 
between the eiwk and the river might have been located either as 
creek claim or river claim, but I think that if located as a creek 
claim it could not be carried across and include the bed of the river, 
any more than could a river claim. The river was the obstacle 
lieyond which the creek claim could not extend because mining 
rights in the river bed could not be acquired by grant of either 
a creek or a river claim.

In view of this conclusion, it becomes unnecessary to consider 
other grounds of appeal relating to the south trespass as the 
appellants arc not concerned with the validity of the creek claim 
in respect of ground south of the slough.

The Judge applied the severer rule to the measure of damages 
in respect of this branch of the case, and I am unable to say that 
he was clearly wrong in doing so.

The question involved in the other branch of the appeal, the 
northern trespass, arises out of the encroachment of the Klondike 
Hiver upon the northern end of the plaintiffs’ said claim No. 12.
The defendants' predecessor in title obtained from the Crown in 
1898, under dredging lease No. 2d. a grant of mining rights in the 
bed of the Klondyke River from the mouth thereof to a point 
five miles upstream. Under the regulations then in force the side 
boundaries were declared to be low water mark as it was on 
August 1 of the year in which the lease1 was granted. In the- year 
1907 new regulations were made and river bed was therein de
clared to mean “the bed and bars of the river to the* foot of
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B. C. thv natural boundaries.” It was further declared that “even
i \ lessee under these regulations or under the regulations herein

........
rescinded shall have the exclusive right to dredge the river bed 
within the length of the river leased to him.” In 1910 plaintiff*.

CoNCKKSlIlN.
obtained their grant of said claim No. 12 situated on the south 
bank of the main arm of the river about two miles from its mouth.

Mardoimlil. By the action of the river ami of surface water, part of the river 
bank included within the boundaries of said claim No. 12 have 
become eroded and submerged. This erosion was not gradual or 
imperceptible, but occurred in the spring of each year: the en
croachments in the three years in question here approximate one 
hundred feet. The trespass complained of is that the defendants 
dredged this accretion to the river bed which plaintiffs claim 
to be still part of their claim No. 12.

The authorities to which we were referred she>v that as between 
land owners on opposite sides of a river ownership does not chang* 
in case of sudden erosion or accretion, such as took place yearly 
in this case. This is a rule of common law, and unless it be inap
plicable to conditions under which placer mining is carried on in 
tin1 Yukon Territory, which was not suggested by counsel in argu
ment, or was abrogated by statute, it must be given effect to here. 
Mr. Davis, defendants’ counsel, did contend that the regulations 
above mentioned enlarged the defendants’ rights. He contended 
that on the true construction of the regulations, the dreding 
lessee was entitled to dredge to the natural banks as they existed 
from day to day during the period of the lease.

The Yukon Placer Mining Act as enacted in 1900 (eh. 04 
R.S.C.), declared that no placer mining rights should be acquired 
except under that Act, but in the following year an amendment 
was passed (0-7 Edw. YIL, eh. 54, sec. 1), declaring that:

Nothing in this Act shall prevent the enactment by the Governor-iti 
Council of regulations under which dredging leases may he issued of tie 
whole bed of any river in the Territory.
This would authorise the making of the regulations of 1907, so 
far as they relate1 to leases thereafter to be granted, but in my 
opinion would not authorise the enlargement by regulations 
alone of the rights of the holder of then existing leases. To 
do this it would be necessary to grant new leases.

The defendants therefore have title1 under their lease only 
in the bed of the river to low water mark as it was on August 1. 
1898, and have no title to the ground inC-D
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But as it was contonelv<l that plaintiffs had no title1 to an<l 
coulel not be* in actual jxissession e»f the* elisputed ami, 1 must 
go a ste*p farther ami e xamine1 the* plaintiffs' title*. The* Gove*rne>r 
in Council had authority te> ele*tine* for the* purpose e>f all le*ase*s 
to he* gr re*afte*r, “Hiver bed,” and he* eletine*el it in the*
regulations of 1007. Plaintiffs’ claim Ne>. 12 was grante d afte*r 
the passing e>f the regulations ami their rights would he* govem<*d 
by the* law’ as it ste>e>el at the* elate* e>f the*ir grant. They coulel take* 
only down te» the* fe>ot of the* natural hank, anel if their bemmlary 
is fixe*el for all time* e*xe*e*pt as re*garels im|H*rce*ptihle* e*re>sie)ii or 
accretion, then the* northe*rn boundary is the* feiot of the* natural 
bank as it was at that elate*. Under the* provisions of the* Yukon 
Placer Mining Act ami aise» uneler the* Dmlging Regulations, the* 
granted* may be re*epiire*el to survey his eiaini, which ge»e*s to shew 
that fixe*el boundaries were* contemplated. In my opinion, there*- 
fore, the*re* is nothing in the* statutory law governing this e*ase* 
to supjxirt the* claim e>f the* appellants that suelden accretions te» 
the* rive*r he*el re*ve*rt te> anel lx*come* the* prope*rty e»f the* Crown as 
against the person whose* lands have been submerges 1, ami hence* 
their contention that, oven if the* ground in dispute were* not within 
the* area le*ase*el to them, the* respondents were* neither the* owners 
ne»r were the*y in possessiem of the* same, cannot in my eipinion 
be sup|x)rtcel.

An attack was nine le upon plaintiffs’ saiel claim Ne». 12 e»n the* 
greniml that it was le»e*ate*el on a townsite without due* authority. 
1 think this is met by defendants’ admission of fae*ts.

B. C.

C. A.

( - i MON. 

Macdonald,

Another point raise*el by the* ele*fe*ndants’ counsel liuel to elo with 
the* measure* of damages, hut 1 se*e* no reason fe»r disturbing the 
fineling of the* Judge* with respect the*re*te>. The* appe-al shemlel he 
dismissed.

Gallihbr, J.A.:—This is an action fe»r trespass fe»r e*nte*ring Oami.or. j.a. 
upon ami elre-elging upem lands claimed by the* plaintiffs ami fer 
the value of the* geilel recovered there*from by the* elefendants.

The* greniml in question is what is known as Le*e* Pate* Island 
in the* Klomlyke* River, and ln*ing le»t 8, group 1, Yukon Territory.

On December 5, 1901, Le*e Pate obtained a Crown patent for 
those* lane Is from which was re*se*rve*el a strip e>f lane l 100 ft. wide* 
around the shores of the* islaml from the* river banks, and alse> 
the* precious metals under the* island. On January 28, 1903, a

0^42
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B. C. new Crown patent was issued to Lee Pate in which the 100 ft.
C \ reserved in the original grant was granted, hut the minerals

Concession.

reserved as in the former patent. The present plaintiffs haw 
acquired these lands through Lee Pate and his successors in 1 ith 

On July 31, 1906, by order-in-council the Yukon Consolidâted 
Gold Fields Co. Ltd., the holders of the surface rights, were

r, J.A. granted the right to stake- out and acquire the ground included 
in said lot 8 for placer mining purposes upon their :
with the placer mining regulations subject to all and any existing 
rights and that such right should not lx- transferable.

It is objected that it is not proved that the Yukon Consolidated 
Gold Fields Co. and the plaintiffs are- one and the same, but 1 
think that is covered by the admissions in this case.

The plaintiffs did not stake out the said lands as placer claims 
until 1910, since which time they have been kept fully in force as 
existing claims as River Claims Nos. 12 and 13.

Two trespasses are charged—one on the northern side of tin- 
island and one on the southern side. The defendants deny 
trespass and claim that they are working on their own ground 
on the north under dredging least* prior in time to the plaintiffs' 
rights acquired under the order-in-council above referred to of 
July 31, 1906, and to the staking in 1910—and on the south under 
rights acquired also prior in date to plaintiffs' rights, and being 
under a creek claim staked on Bonanza Creek and extending over 
and upon the plaintiffs’ claim 12 on the island.

Dealing with the southerly trespass first. The first matter 
to decide is whether the slough which separated Lee Pate Island 
from the mainland on the south is a part of the Klondike Rive r. 
The trial Judge has found as a fact that it is, and I do not see 
any reason to differ from his conclusion. Having so fourni, 
the next question is, can the creek claim under which the defend
ants justify be staked so as to cross the slough and take in any 
portion of the island? If so, the defendants have committed no 
trespass—if not, they have—provided claims 12 and 13 are valid 
claims.

Two classes of claims mentioned in the regulations only ......
be considered—“River claims" and “Creek claims.” These are 
described in the regulations of 1901 as follows:—

A river claim shall he situated only on one aide of the river 
exceed 250 ft. in length, measured in the general direction of the river. Hie

454

7623
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rear boundary of the claim which runs in the general direction of the river 
shall be defined by measuring 1.000 ft. from low water mark of the river.
A creek or gulch claim shall not exceed J.r>0 ft. in length, measured along 
the base line of the creek or gulch, established or to be established by 
Government survey. The rear boundaries of the claim shall be parallel to
1 III. Ivi»il' limv illlll ~ 11:111 III' ilvCmi'i 1 1 iv Iiii"i<m'iliir 1 III II 1 I’t mi ........1,

B. C.

< A.

iin* uunii hiiv, .mu ,'ii.in in hi iiiii-ii in mviifimmji i.ouu ii. mi racu Mill' hi ^ .

such base line. In the event of the luise line not being established, the Concession 
free miner may stake out the claim along the general line of the creek or
gulch, but it will he necessary for him to conform to the boundaries which 
the base line, when established, shall define.
In spite of the ambiguous nature of t lie language used in describ
ing a creek claim, I do not think that a creek claim can be staked 
so as to cross and occupy land on both sides of a river.

The class of claims to be staked on a river are designated
“river claims” and can only be staked on one side of a river, so 
that, supposing there had been no Bonanza Creek at this point, 
anyone desiring to occupy ground on the Klondike Hiver would 
have had to stake as a river claim and on one side only of the river: 
then does the fact that Bonanza Creek happens to be at this point 
close to Klondvke River enable the defendant to stake as a creek 
claim and acquire lands that he could not possibly have acquired 
even under the class of claims applicable to lands situate on a 
river?

I think that cannot have been the intention of the Act or the 
regulations, if so, it might be that large areas of lands lying on 
both sides of a river could not be staked as river claims at all 
if some one came in and occupied these lands under creek claims.

Of course, it may he said that if the Act and regulations are 
defective, that is a matter for legislation and not for the Courts, 
but looking at it broadly I cannot think that such was the spirit 
or intent of the Act.

As to plaintiffs’ claims 12 and 13. it is objected that these 
are wrongly staked as river claims, the defendants claiming that 
if the slough is a part of the Klondyke River then the southerly 
bank of the slough is the bank of the river and not the northerly 
bank of the slough from which plaintiffs staked. In my judg
ment the waters which wash the south shore of the island and are 
the northern boundary of the slough are as respects the island 
the southern boundary of the Klondyke River. This as to location 
then would make them valid and they have been kept alive ever 
since, and as I have held that, the defendants’ claim cannot cross 
the river or a part of it to the island, the defendants had no
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B. C. rights in the ground trespassed upon in the south which were, so
« K far as damages were awarded, all comprised in the plaintiffs' lands

.......
a cross the slough on the island.

The trial Judge below in awarding damages for this trespass

( ,\C | H8IOX.
applied the severer rule allowing nothing for cost of working. 
This finding is of course based on the evidence, and should not
be lightly interfered with. In that view, and further in view of 
the decision in Lamb v. Kincaid, 38 Can. S.C.R. 510, which n<
1 view it is at all events no stronger than the present case, I would 
refuse to interfere. 1 think this disposes of tin* main feature' 
urged in respect of the southern encroachment.

As to the northern trespass, a somewhat different condition 
arises. In 1808 the defendants obtained a dredging lease for 
dredging certain areas of the bed of the Klonelyke River, tin 
boundary to be fixed as of August 1 of the year the lease was issued, 
but subsequently, in 1007, and before the plaintiffs had exercised 
their right to stake the minerals in question, new dredging regu
lations for the Yukon were by order-in-council put in force and 
the old regulations rescinded.

In these regulations “River bed” is defined to mean the bed 
and bars of the river to the foot of the natural banks and by sec. 
(4) Every lessee under these regulations or under the regulations 
hereby rescinded shall have the exclusive right to dredge the river 
bed within the length of river leased to him subject (sec. 0) to 
the rights of persons who received entries for claims under the 
Placer Mining Act or former regulations prior to the issue of the 
dredging lease.

When Morrison staked placer claims 12 and 13 for the plaintiffs 
in 1910, he did so to a bank shewn on plan 1.2 as line of Morrison 
river bank.

This bank is some distance south of the river bank established 
by Gibbon in 1897, due to the fact that the original bank had 
eroded by action of water and melted snow—see plan 1.2.

The trial Judge has given judgment only for such areas as 
have been dredged by the defendants to tin* south of the Morrison 
river bank line established when the plaintiffs' placer claims were 
staked; as the plaintiffs’ right to the minerals did not extend 
beyond the river bank as it then was.

The defendants could not under their dredging lease or the
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dmlging regulations of 1007 work lieyond that river hank in 
1010. hut since 1010 the river hank has further eroded and was 
in 10111 (when the alleged trespass complained of was committed), 
as shewn on plan 1.2.

It is as to the area (or so much of it as the defendants have 
dredged) lying between the hank of the river as it was in 1010 
and the hank as it existed in 1013 that the dispute arises.

The mineral rights in this area were undoubtedly granted to 
the plaintiffs in 1010. hut the defendants say that as the river 
has encroached and washed away the surface of this area and 
was covered by the waters of the Klondyke Hiver, we have the 
right to follow the hank from time to time as it recedes and 
recover any minerals we find lietween hank and hank under our 
lease and the regulations.

That depends u|xm whether the plaintiffs have lost their 
rights hv reason of the advance of the river and erosion of its 
hanks.

In regard to this two things have to he decided—one a ques
tion of fact—the other a question of law.

The trial Judge has decided as a fact that the erosion does 
not lielong to the class which is referred to in the authorities as 
gradual or imperceptible, nor yet to the class where it is caused 
by sudden changes that occur by a violent effort of nature, hut 
rather to an intermediate class, being due to the nature of the soil 
forming the surface of the land being principally composai of 
muck and the action of the waters caused by the melting of the 
snow in or about the month of June in each year.

I have scaled the distance on map 1.2 and roughly 1 should 
say that the hank has erod<*d at the average rate of 25 f<*et |x*r 
year lietween the years 1910 and 1913. 1 do not think this 
could by any stretch of imagination he deemed to lie gradual or 
imjiercoptible, hut occurs at certain jieriods of the year and 
in very considerable quantities, so that the trial Judge in my 
opinion put the case rather favourably to the defendant in term
ing t an intermediate change.

I should say it partakes rather of the nature of sudden change 
and in that view the authorities an* clear that the plaintiffs do 
not lose their right.

Mr. Davis objected that in the area marked on map Q where

B. C.
« \

Onllihrr. J.A.
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B. C. the value of G3v. is notvd, that 03c. should not he included ;
<’. A. striking an average of the gold values recovered and that tl

vr damages should ht* reduced by some $2,000—hut beyond statin- 
that generally, failed to ]M>int to anything which would warrat

Boyi.i:
( "iiXt 'KSSluN.

me in excluding it.
I can ascertain nothing from map Q to guide me as to wh\ it

" should be excluded, and I would infer from the examinai i n

McPUillllw, J. A.

of Boyle for discovery that this map was prepared by him it 
the plaintiffs’ request to shew the yardage and values respective 
in the areas dredged upon the ground in dispute. It follow» 
in my view that the appeal should be dismissed.

McPhillipb, J.A.:—I agree with the Chief Justice and concur

Martin, J. A.
in dismissing the appeal.

Martin, J.A.:—This case has been a lengthy one but th« 
important points are few and short, in view of the finding nt' 

fact that Lot 8 is an island in the Yukon River and that tie 
slough in question is part of the same. I see no reason whatever 
for disturbing this finding, quite apart from the fact that the 
Judge had the great advantage of having taken a view of tIn 

locus, which I have found in my experience as a trial Judge in 

cases in connection with watercourses, may be, as here, of much 
importance. It has been said that a Judge cannot “put a view 
n the placet of evidence,” London General Omnibus Co. Ltd. v. 

Lavell, [1901] 1 Ch. 135, 139, per Lord Alverstone, C.J., ainl* 
applied in Hex v. De Grey, 77 J.P. 403, yet Vaughan William- 
L.J., said in the first case, p. 141, that ‘‘it may very well be that 
in some cases no proof is required beyond that of the1 mere resemb
lance” observable upon a view, and in Blue v. Bed Mountain 
li. Co., 12 B.C.li. 400, 407, 0 Can. Ry. Cas. 219, I pointed out 
the restricted application of Lord Alverstonc’s said expressions 
and cited authorities in support of a much more extended appli
cation of the benefits of a view which I now refer to merely, adding 
thereto Holdsworth v. M'Crea, L.R. 2 E. & I.App. 380, a patent 
case, wherein Lord Westbury said, p. 388:—

Now, in the case of those things as to which the merit of the invention ln> 
in the drawing, or in forms that can be copied, the ap|)enl is to the eye, and tin* 
eye alone is the judge of the identity of the two things. Whether therefore, 
there be piracy or not is referred at once to an unerring judge, namely, the 
eye, which takes the one figure and the other figure and ascertains whether 
they are or are not the same.
This language- was adopted by Lord Watson in Hecla Foui"!nj
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Co. v. Walker, 14 App. ('as. 550, 557, respecting a registered 
design, and Lord Hersehell said, p. 555: “theeye must he the judge 
in such a ease as this"; and in Payton v. Snelting, [1901] A.( 
308, a ease respecting two similar epffee labels, Lord Maenaghten 
said, p. 311, after referring to the evidence of certain witnesses 
on the likelihood of deception :

Hut that is not a matter for the witness: it is for the Judge. The Judge 
looking at the exhibits before him and also paying due attention to the evi
dence adduced must not surrender his own inde|>endent judgment to any 
witness.
Which, as Fry, J. says in Bourne v. Swan <V Ldga r Ltd., 1903]
1 Ch. 211, 22(3:—

I take to mean that the Judge is not to take the answers of any witness 
on the very question that lie is to try. to the surrender of his own judgment. 
A striking recent illustration of the value of a view wherein it 
was the turning point of the case and “the appeal to the ‘eye’ " 
established the obvious truth at a glance is to be found in the 
City of Xcw Westminster v. The "Maagen,” 21 D.L.R. 73, 21 
B.C.R. 97, an action before me in the Admiralty Court.

I pause here to note for correction that there is an incompre
hensibly careless and inaccurate footnote of the editor of the B.C. 
Law Reports in Blue v. Bed Mountain, supra, p. 4(37, wherein he 
wrongly says that tin* decision I referred to in Star v. White as 
“not yet reported" was “not yet decided”on November If), 190(3, 
as I correctly stated it was, as appears by the report thereof in
2 M.M.C. 401, at 407 8.

To resume: I think the Judge rightly decided that the northerly 
(side) boundary of the defendant's creek claim on Bonanza 
Creek (the lower half of 105) of which the side lines have never 
been defined, does not in any event extend beyond the bank of 
the slough, i.e., the southerly bank of the Yukon River. This 
view of the application of the regulations is in accordance with 
the principle more or less involved in previous decisions of the 
Yukon ( 'ourt, both of single Judges and on appeal, extending over 
a period of 15 years, and much weight should be attached to the 
working application of the regulations as construed by the Courts 
of the country in which they are in operation, which Courts are 
in a much better position than we are, from their local experience 
and knowledge, to grasp and give effect to the true intent of the 
regulations as enacted for, and to facilitate practical mining 
operations in, that district which has peculiarities of its own.

B. C.

C. A.

( 'OWKSSION. 

Martin, ,1.A.

«
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B. C. < )f course,if the construction were one not in our opinion consistent
C. A. with any reasonable view it would be our duty to give what

\™;N we think is the true one, but nothing of that kind presents itself 
in this case which is one where the constructions put forward by

Bov le both sides will lead to difficulty in their ultimate application in
( <i\u-.ssio\. ^|ifi varjOUH circumstances which have* been postulated. For

Martin, J.A. example, tin1 argument advanced by the defendant involves the 
construction that a creek claim might be so located that one of 
its side lines would extend beyond the bank of an adjacent river 
across the water to a narrow island in the stream 200 ft. from tin 
bank and again extend across that narrow island and across tIn- 
intervening water to the further bank and up into that bank a 
considerable distance, so long as the whole extension did not 
exceed one thousand feet. But these difficulties will have to In- 
met when they arise and do not now prevent the present adoption 
of the Judge’s construction.

I am also in accord with his view that, entirely apart from 
original lot. 8, the mining rights and areas secured by the dis
location of river claims 12 and 13 are fixed by said location on< <- 
and for all, and are not subject to diminution by erosion any more 
than they are entitled to augmentation by accretion and there
fore the plaintiff is entitled to the damages caused by the defend
ant's operations on the Yukon River under its dredging lease 
whereby said claim 12 was trespassed upon at both its northerly 
and southerly ends.

This is quite apart from the admissions which go to the unusual 
length of admitting that the plaintiff is “the owner and in pos
session of” said river claims, all the Ixmndaries of which have 
always been defined, and that they “are now in good standing," 
which really establishes the plaintiff’s case, because a free miner 
who “owns” and “possesses” a mining claim “in good standing." 
which in mining parlance means original valid location and sub
sequent compliance with the regulations, can hold his ground 
against all comers.

As regards the defendants’ right to dredge the bed of the river,
I share the view that the statutory amendment of 1907 did not 
authorize that to be done in the case of existing leaseholders who 
did not apply for and obtain a new lease; the mere general declara
tion of the right by the 4th Regulation of 1907 is not a sufficient
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compliance with tin- statute. In other respects I am of the opinion 
that no good ground has been shewn to justify our interfering 
with the judgment and therefore the appeal should be dismissed.

I only add by precaution that while 1 agree as aforesaid with 
what was held below respecting the side line of 105 ending at the 
Klonelyke Hiver under the Yukon Regulations, yet my views as 
to lode locations on land covered by water, frozen (glacial) or 
otherwise, under our British Columbia laws, as set out in Sandberg 
v. Ferguson, 10 B.C.R. 123, 2 M.M.C. 105. have not changed.

.1 ppeul dismissed.

REX v. DUGAS; Ex parte PAULIN.
\'iw Brunswick Suftriim Court. A/t/nnl Ifirision. Mchod, , Whitt anti 

Crimntt r. JJ. Xort mliir to. tUl\.

1. Certiorari (811 -3(0 -Summary conviction —Costs not fixed in 
STATUTORY MINUTE OK CONVICTION C.S.X.B., 1903, OH. 22, SEC. 
89—Cr. Code. sec. 1124.

A summitry conviction under the Liquor License Act, C.S.N.1L. 1903, 
ch. 22. will not he quashed on the ground that the amount of the costs of 
the prosecution and of the costs of commitment and conveying to gaol 
were first fixed in the formal conviction and that the “minute of con
viction." which the magistrate i> directed to make by see. 29. adjudged 
the fine "besides costs" and in default three months' imprisonment, with
out specifying either the amount of such costs or the costs of commit
ment and Conveying to gaol in the event of the fine and costs not being 
paid: semble, the minute of conviction was not defective, but, if it were, 
the defect was cured by see. 89 of that Act (similar to Cr. Code, see. 
1124). so far as the conviction was concerned, where the latter was in 
due form.

[Ft iiarte Van Huskirk, 13 Can. Cr. Cas. 234. 38 N.B.R. 33.5; Ft /nirte 
Bert in, 10 Can. Cr. Cas. 05, 30 N.B.R. 577, referred to.]

Motion to quash a conviction under the Liquor License Act 
on the return to a certiorari and an order nisi to quash granted 
by His Honor the Chief Justice of the King’s Bench Division. 
The grounds argued before this Court were (a) that the minute 
of conviction did not correspond with the conviction in date or 
effect; (b) that the costs were excessive.

J. ,/. F. Winslow showed cause against the order nisi.: The 
minute of conviction is sufficient to support the conviction. The 
magistrate has adjudicated as to the costs. The making up of 
the amount is a ministerial and not a judicial act and does not 
go to the jurisdiction, and if irregular is not a ground for quashing 
the conviction. It does not appear from the return that the con
viction was not made up at the time of making the minute, if 
so, there was no need of a minute and the conviction being regular 
will not be quashed: The King v. Doris, Ex parte Van Husk irk, 
(1907), 13 Can Cr. Cas. 234, 38 X. B. It., 335.

Concession.

Martin, J.A,

Statement
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___• /'. J. Hughes, in support of tlu* order nisi. : The minute nf
S. C. conviction is made under C. S. 1003, c. 123, s. 20, and must in 
Hkx a summary way be a complete judgment.

Dcgah McLeod, C. J.:—Is not this minute of conviction that?
Hughes—I submit not. It is defective in that it does not stat< 

the amount of costs and does not award the costs of commitment 
and conveying to gaol in default of payment of the penalty and 
costs. 1 rely upon Reg. v. Perley, In re White, (1885), 25 X. B. R., 
43; and Ex parte Hill, (1801) 31 N. B. R., 84. See also Pali 
on Convictions 228.

The following judgments were delivered:
Grimmer, j. Grimmer J. This was an application to set aside a conviction 

for selling intoxicating liquors, contrary to the provisions of the 
Liquor License Act, Consolidated Statutes of New Brunswick, 
Chap. 22, and amending Acts, which provides for the infliction 
of a penalty of not less than $50.00 and not more than 8100.00, 
besides costs, for a first offence, and in default of payment impri
sonment in the county gaol.

The grounds upon which the order nisi was granted are as 
follows:

(1) That the defendant was not found guilty of the charges 
laid against him.

(2) That the minute of adjudication, and the conviction, did 
not correspond in date1 or effect.

(3) That the costs of commitment and carrying defendant to 
gaol were not specified or indicated.

(4) That the costs were excessive and not according to law.
The first and third grounds were abandoned at the argument,

and will not therefore be considered.
The second ground contains the only difficulty in the case.
Section 23 of c. 123 of the Con. St at. 1903 (The Summary 

Convictions Act), provides that, “when the law imposes a penalty 
in money or a fine, and provides that in default of payment the 
defendant shall be imprisoned, the conviction shall be according 
to the form (16).”

Section 29 of the same chapter provides that, “if the justice 
convict or make an order against a defenadnt, he shall make a 
minute thereof, and afterwards draw up the conviction or order, 
etc.”
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Section 02 of c. 22, Con. St at. 1903. provides that any person N- B-
who sells or barters intoxicating liquors of any kind, without a S. C.
license, shall for the first offence on conviction, forfeit and pay a 
penalty of not less than $50.00, besides costs, and not more ^ . 
than $100.00, besides costs, and in default of payment he shall be 
imprisoned in the county gaol for a period not less than three 
months.

In this case a proper information was laid, the justice heard 
the evidence, and finding the defendant guilty made the following 
minute thereof: “Having heard the evidence I adjudge the 
defendant, Octave Paulin, guilty of having sold spirituous liquors 
on his premises at Caraquet, on or about the 28th day of Feb
ruary, 1914, and I adjudge the said Octave Paulin for his said 
act to forfeit and pay a penalty or sum of one hundred dollars 
besides costs, and, in default of payment thereof, that he be 
imprisoned in the common gaol of the county of Gloucester, for 
a period of three months.”

The conviction which was afterwards drawn up is strictly 
according to form (16) as provided by Section 23 of The Summary 
Convictions Act.

The question to be determined therefore is whether or not 
the conviction which is legal and according to the form provided 
by law in this particular case should be set aside and quashed 
because the minute of adjudication, while providing for the pay
ment of costs, did not specify the amount thereof.

The conviction is complete, and it was held in The King v.
Davis, Ex parte VanBuskirk, (1907), 13 Can. Cr. Cas. 234,
38 N. B. R., 335, that if the conviction is complete there is no 
necessity for a minute of the conviction.

This was a conviction for a violation of the Liquor License 
Act, tried under the provisions of The Summary Convictions Act, 
and it must follow, that, if a conviction good in itself, can stand 
without any minute thereof at all being made, it certainly will 
not be quashed, because a minute was made, but with a minor 
defect.

In Beg. v. Smith, (1881) 46 V. C. R., 442, it was held the Court 
could only take notice of the conviction that was returned with 
the certiorari, and when it was regular and sufficient in form it 
declined to quash the conviction for a variance between the minute 
and the formal conviction.
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If the conviction is defective there is ample authority for 
amending the same when the proceedings are before the Court 
so that the purpose of the statute may not be defeated.

It is also abundantly clear from the authorities that tin 
magistrate is not bound by the conviction first drawn up, whether 
it be merely a note of the conviction, or drawn up in a formal 
manner as the conviction itself, but that he may, when called upon 
by certiorari, or otherwise, to return the proceedings, draw up 
and return a more formal conviction, correcting errors in the first, 
provided the new conviction be according to the truth and facts 
disclosed before the justice.

I cannot find any authority which establishes (save as herein
after referred to) the power of the Court to amend the minute or 
adjudication of the magistrate, but I do not think that is neces
sary in this case, as in my opinion the minute of conviction drawn 
up fully authorizes the drawing up of the formal conviction re
turned with the amount of the costs stated therein: See Reg. \ 
Hartley, (1890) 20 O. R., 481, Rex v. Melanson, ex parte Bertin. 
(1904) 10 Can. Cr. Cas. 65, 36 N.B.R. 577, Ex parte Commit. 
(1892) 31 N. B. It., 405.

I am also of the opinion the conviction must stand in that the 
Liquor License Act restricts the power of the Court to set aside 
proceedings under the Act in cases of technical defect and when the 
merits have been tried out.

Section 89, provides as follows: (1). “No conviction or 
warrant enforcing the same, or other process or proceeding under 
this chapter, shall be held insufficient or invalid by reason of 
any variance between the information or conviction, or by reason 
of other defect in form or substance; provided it can be understood 
from such conviction, warrant, process or proceeding, that the 
same was made for an offence against some provision of this chap
ter, within the jurisdiction of the justice, justices, or police magis
trate who made or signed the same, and provided there is evidence 
to prove such offence, and no greater penalty or punishment is 
imposed than is authorized by this chapter.

“(2). Upon any application to quash such conviction, or 
warrant enforcing the same, or other process or proceeding, 
whether on appeal or upon habeas corpus, or by way of certiorari, 
or otherwise, the Court or judge to which such appeal is made,
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or to which such application has been made upon habeas corpus, 
or by way of certiorari or otherwise, shall dispose of such appeal 
or application upon the merits, notwithstanding any such variance 
or defect as aforesaid, and in all cases where it appears that the 
merits have been tried, and that the conviction, warrant, process 
or proceeding is sufficient or valid under this section, or otherwise, 
such conviction, warrant, process or proceeding shall be affirmed, 
or shall not be quashed (as the case may be), and such Court or 
judge may, in any ca|e, amend the same if necessary, and any 
conviction, warrant, process or proceeding, so affirmed anil 
amended, shall be enforced in the same manner as convictions 
affirmed on appeal, and the costs thereof shall be recoverable as 
if originally awarded.”

The Liquor License Act, 59 Vic., c. 5 (189b), repealed the 
Act of 1887, and for the first time contained the provisions that 
are found in s. 89, c. 22, Con. Stat., above referred to.

There can be no doubt the conviction in this case was made 
for a violation of the Liquor License Act, within the jurisdiction 
of the justice hearing the cause, and there is ample evidence to 
sustain the finding. There is no greater penalty or punishment 
provided or intended to In* imposed by the conviction, than is 
authorized by the Act, and the statute prevents the same from 
being declared invalid on account of a defect in form or substance.

I am of the opinion that under sub-s. (2) of s. 89, the minute 
of adjudication, which must be a proceeding in the cause within 
the meaning of the section, may be amended by the Court if 
necessary to sustain the conviction.

At the time of the decision in Reg. v. Perley and Hartt, In re 
11 liitct (1885) 25 N. B. R., 43, the section of the statute above 
herein quoted had not become law, otherwise the result therein 
would undoubtedly have been different.

In respect to the fourth ground that the costs were excessive, 
it was held in The, King v. Dan's, Ex parte Van Rush irk (supra), 
that the Court would not interfere unless it was shown (which was 
not done in this case) wherein the costs were excessive.

For the reasons above stated I am of opinion that the appli
cation must be refused.

White J. While I agree in the conclusion reached by my 
brother Grimmer in this case, I doubt the |x»wer of this Court,

N. B.
8. C.
Hex

< irimincr, J.
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under s. 89 of the Liquor License Act, to amend upon certiorari 
the minute of conviction, where, in order to make such amendment 
we would have to adjudicate upon and fix the amount of th* 
penalty or the mode or extent of the punishment.

In this case, however, the magistrate adjudged the defendant 
to pay costs and so stated in the minute of conviction. Tin 
amount of these costs were then, or later, I assume later, fixed 
by the magistrate and inserted in the conviction. That, I am 
disposed to think, makes the conviction jçood apart altogether 
from the provisions of s. 89 referred to; but in view of the provi
sions of that section 1 entertain no doubt that the conviction 
must be sustained. In Bott v. Ackroyd et al, (1859) 28 L. J.. M. ( ' 
207, 5 Jur. N. S. 1053, which is cited in Paley on Conviction!-, 
in Burn’s Justice and in (Ike’s Magisterial Synopsis, the convic
tion and warrant of commitment, as signed by the justices, con
tained blanks left therein for the amount of costs. These blank- 
were afterwards filled in by the magistrate's clerk. In an action 
against the justices for false imprisonment, brought by the 
accused, it was held that the signing in blank by the defendants 
was a mere irregularity, and not an excess of juridsiction, not
withstanding the provisions of 11 & 12 Vic., c. 44, s. 1, which 
requires the amount of costs to be specified in the conviction, 
and although the conviction had been quashed on appeal. In 
a note to that case it is stated: “Whether the magistrates on 
giving their decision specified the amount of costs was disputed. 
The Court in refusing the rule treated the fact as immaterial." 
And see Ex parte Holloway (1831) 1 Dow. P. C. 26, and 1 Burn - 
Justice p. 1142, title, “Fixing Penalty.”

McLeod C. J. (oral):- I agree with my brother Grimmer 
that the order nisi to quash the conviction in this matter should 
be discharged, but I do so on the ground that the only substantial 
objection to the conviction, viz., that the minute of conviction 
does not correspond with and is not sufficient to support tin 
conviction, fails. In my opinion the minute of conviction i- 
sufficient. I wish to expressly guard against being taken as having 
decided that a defective minute of conviction may be amended 
hv this Court on the return to a certiorari removing a conviction 
fur an offence against the Liquor License Act.

Order nisi to quash conviction discharged.
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DAVID v. DOW. ALTA.
A Hu rt a Su/tnnu Court, A piuilatc Dins uni. Scott. Stuart, Walsh amt

McCarthy. JJ. May 10. 1010. ^ '

1. Kalb (§ III A—45)—Shakes of stock—Liability of i’VRvhahbk—
Defences—Sale of ( loons Act.

Where an agreement for the sale of shares of stock is absolute and un
conditional, it is no defence to an action on a promissory note for the 
purchase price thereof, that the plaintiff agreed to obtain the shares from 
a party to whom he hypothecated them and failed to do so. or that 
the note was delivered on condition that it be subject to the approval 
of the pledgee who refused to accept it. if the plaintiff can otherwise 
be required to give title to those shares; the Sale of Cioods Ordinance 
(Alta.) does not apply to a sale of company shares, as under sec. ’2(1) 
of the Ordinance the word "goods" does not include choses in action, 
and, therefore, the liability for a refusal to pay the purchase price note 
is not to he fixed by the statutory measure of damages for breach of 
contract of sale.

| Colonial Hank v. Whin my, 11 App. Cas. 420; Ah v. Sheer. Id D.L.R.
30, 8 A.L.R. 101. referred to. 1

2. Specific performance (§ 1 I) 20) Salk of company shares By
WHOM ENFORCEABLE.

A contract for the sale and purchase of company shares is enforce
able by specific |>erformuncc not only at the suit of the company but 
at the suit of an individual holder of shares already issued.

[See also Dorchester Electric c>>. v. King. 24 D.L.R. .373. annotated.|

Appeal from the judgment of Simmons, J., in favour of plain- Statement 
tiff in an action on a promissory note for the purchase price of 
shares.

J. F. Lymburn, for defendants, appellants.
./. K. Burgess, for plaintiff, respondent.
Walsh, J.:—This action is upon a promissory note for $2.000 Wa!*h-J* 

and interest which with certain other notes not yet matured repre
sents the purchase price of 187 shares in the capital stock of the 
Strathcona Brewing A: Malting Co.. Ltd., which the plaintiff 
agreed to sell to the defendants and which they agreed to buy from 
him. The real defence to the action as disclosed by the pleadings 
and developed at the trial was. that under the^fcftement of sale 
the plaintiff undertook to obtain the certificate of these shares 
from a party to whom the plaintiff had hypothecated it and lodge 
it with the company to complete the transaction, that he failed 
to do so after proper notice and that the defendants thereupon 
cancelled the agreement and demanded the return of the notes.
Simmons, J., who tried the action, very projierly held against this 
contention and gave judgment for the plaintiff.

Vpon the hearing of this appeal from that judgment the defen
dants abandoned the defence upon which they had so relied up to 
the trial and substituted for it as a complete defence to the action 
something which though not set up in their pleadings was disclosed

44 —27 d.l.r.
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alta. aj ||1V (rial. They say that these notvs wvrv delivered to the 
S. C. plaintiff solely for submission to and the approval of the party in
David whom these shares had been so hypotheeated, that it was a eon- 
1)('dit ion of such delivery that they should be acceptable to such part
---- who refused to accept them, that the plaintiff thereupon attempt*

but unsuccessfully, to get from the defendants other notes whi-li 
would be acceptable to such party and to make a new agreement 
but the negotiations were never completed and no agreement w - 
ever entered into.

I do not think that effect can be given to this contention. 
The agreement of sale of these shares is in writing and under tin- 
hands and seals of the parties. It is an absolute and unconditional 
agm-ment for the sale and purchase of these shares. It contain- a 

provision for its determination upon the happening of an event 
which has not occurred and which is not the event upon which tin- 
defendants now rely, but otherwise there is absolutely nothing in 
it suggestive of its being of a tentative character. The note* 
given by the defendants are in strict conformity with the pro
visions of this agreement. The facts are that these notes wen- 
made and given to the plaintiff when he was to the defendants' 
knowledge not in a position to have the shares transferred to them, 
that they were so made and delivered in order that he might b\ 
means of them place himself in a position to have them transfer
red, that the party to whom they were hypothecated objected 
to the form of the notes because1 they were joint and not joint 
and several and that negotiations thereupon took place between 
the plaintiff and the1 defendants looking to the substitution of other 
notes for them which negotiations ended in nothing. There i> 
nothing in all of this to detract from the1 binding character of th« 
arrangement as evidenced by the written agreement and the notes 
themselves. In spite of the objections put forward to the form of 
the notes, the plaintiff put himself in a position to transfer the 
shares to the defendants according to his agreement, and it surely 
cannot be that simply because he tried to get the notes put in a 
form which would have been more satisfactory to the pledgee of 
the shares the defendants are thereby entirely relieved from lia
bility under their agreement and upon the notes which they did 
make, especially when they never made the new notes, but on tin- 
contrary, endeavoured to completely evade liability to the plain
tiff upon another ground.
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It is suggest (ni that the defendants' liability is not u|H>n this 
note, but in damages for breach of their contract to purchase these 
shares, the measure of their liability being the difference between 
the contract price and the market value of the shares at the date 
of the breach. This defence is not raised by the pleadings, was not 
suggest»-d at the trial and is not taken in the notice of appeal. 
It might, therefore, quite properly be disregarded now. but as it 
was argued before us without objection, we should, I suppose, 
dispose of it.

The Sale of Goods Ordinance does not apply to a contract for 
the sale of shares in the capital stock of a company and no assist
ance therefore, can be derived from its provisions in determining 
this question. Under sec. 2 (i) of the Ordinance the word “goods' 
includes all chattels personal other than things in action or 
money,” and shares are things in action. See judgment of Lord 
Blackburn in Colonial Hank v. Whinney, 11 App. Cas. 421$, at 441». 
That a contract for the sale and purchase of shares is one of which 
specific performance will be enforced not only at the suit of the 
company itself, when the contract is with it, but at the suit of an 
individual holder of shares already issued, all of the text writers 
on the subject agree. It is so stated for instance in the fitli ed. 
of Lindley on the Law of Companies at p. 680, and in the ôth ed. 
of Fry on S|>ecific Performance at p. 36. and in the chapter dealing 
with contracts for the sale of shares beginning at p. 717. Such 
cases as Shaw v. Fisher, 2 I)c (i. & Sm. 11, "> DeG. & Sm. 51*0; 
Ward's case, L.K. 2 IOq. 226; Wynne v. Price, 3 De G.&Sm. 310, 
and Walker v. Bartlett, 18 C.B. 84ô. are cited in support of this 
proposition, in each of which cases the vendor was not the company 
but an individual holding some of its shares. *

If, therefore, the plaintiff had brought his action not upon this 
promissory note, but for sjiecific |H-rformance of his contract, he 
would have been entitled to the usual judgment in such an action, 
ami what that is, is determined by the judgment of this Court in 
Lee v. Sheer, 19 D.L.K. 36, 8 A.L.R. 161.

No question is seriously raised as to the plaintiff's title to these 
shares. At any rate, the trial Judge has amply protected the 
defendants by his direction that the judgment in favour of tin- 
plaintiff is to be of no effect until the shares have been transferred 
into their names and until tin- clerk lias such control of them as 
will allow of tin- delivery of the certificate to the defendants when

4-h:
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the last note has been paid. The formal judgment is practically 
a specific ]>erformance judgment in which the rights not only of 
the parties but the pledge<- of the shares are completely taken can 
of, and I think it should stand. I would dismiss the appeal 
with costs. Appall dismissal.

REX v. COMEAU.
New Brunswick Supreme Court, Ap/ienl l)in*wn, Mr I a ml, C.J., Whih <,-.*/ 

(iritumer, J.I. November 10, 1914-

I. Theft (61—8)—Mens rea—Misdirection—Depriving person of
SPECIAL PROPERTY OR INTEREST—PURCHASER OF GOODS UNDER 
HIRE-PURCHASE CONTRACT—HE-POSSESSION WITHOUT THE DEMAND 
STIPULATED FOR—Cr. CoDE, SECS. 347, 1019.

If is a question to lx* passed upon by the jury u|ion a charge of theft in 
repossessing a sewing machine under a hire purchase contract in default 
of payment, whether the accused, acting under the instructions of tin 
conditional vendor, took possession under colour of right and in the honest 
belief t liai t he contract so authorized, where he re-|K>8scs8vd t he machine in 
the absence of the conditional vendee, and without a demand for its return 
in terms of the contract, although the contract stipulated for entry and 
re-possession without resort to legal process iu case of default of paynn-nt. 
and of failure to deliver back the machine upon demand; and it is a sub
stantial wrong entitling the accused to a reversal of the conviction or a 
new trial (Cr. Code. 1019). if the trial Judge in such case practically with
drew that question from the jurv by an instruction that if no demand had 
been made for the machine itself, as distinguished from the arrears of the 
hire-purchase price, the prisoner ought to be found guilty.

| A*, v. Lyon, 2 Can. Cr. (’as. 242; H. v. Johnson, S Can. Cr. Cas. 123, 
7 O.L.H.,r)2f> and H. v. Rip/Jingir, 14 Can. Cr. Cas. Ill, cited.]

Statement. Crown case reserved.
Thu prisoner was tried at the November sitting of the St. 

John ( 'ounty Court before Forbes, J., ami a jury on an 
containing two counts, the first charging that the prisoner un
lawfully did break and enter by day the dwelling-house of Halvor 
Hanson with the intention of committing an indictable offence 
therein, to wit, to steal one sewing machine; the second count 
charging the prisceier with breaking, entering and stealing one 
sewing machine.

The prisoner was acquitted on the first count and found guilty 
on the second, and a fine of five dollars in lieu r punish
ment was imposed. The facts as disclosed by the evidence were 
that the prisoner was in the employ of the Williams Manufac
turing Company, which had placed a sewing machine in the 
possession of Hanson under an agreement by which he was to 
pay a sum agreed upon in monthly instalments, the machine to 
remain the property of the company until it was fully paid for. 
It was also agreed that in case Hanson failed to make any of the 
monthly « lie should deliver the machine to the company

5231
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on demand and the company or its agent was authorised to enter 
the domicile of Hanson or other place where the machine might 
he and take possession of it, removing it without resorting to any 
legal process. Hanson having failed to make some of the pay
ments, the prisoner, under instructions from the company, went 
to Hanson's house in the absence of Hanson and his wife, forced 
his way into the house and took the machine. On several oc
casions Hanson had been informed that if the payments were not 
made according to contract the company would retake the machine, 
but it did not appear that any formal demand for the surrender 
or return of the machine had been made.

At the close of the case the prisoner’s counsel asked the Judge 
to direct an acquittal on the ground that no mens mi had been 
proved, and to instruct them that they must be satisfied that the 
prisoner took the machine without colour of right.

His Honor declined to so direct, and charged the jury that 
if no demand had been made for the surrender of the machine in 
compliance with the terms of the contract the prisoner was guilty 
of the offence charged in the second count ; that a demand for 
the money due was not sufficient, the demand must have been 
for the sewing machine.

At the request of the prisoner’s counsel His Honor reserved 
the following questions:

‘‘1. Whether or not the facts proven are sufficient to sustain 
a conviction.

“2. Whether the charge in the indictment could be sustained 
without proof of mens rea.

“3. Whether the person could properly be convicted unless 
it was proved that he had taken the property without colour of 
right.

“4. Whether or not the charge as set out was correct in law.
“5. Whether or not the charge to the jury unfairly expressed 

an opinion upon the evidence.
“ti. Whether or not the trial Judge directed a conviction 

instead of leaving the question to the jury.
“7. Whether or not under the circumstances the Judge should 

have imposed a penalty.”
(!. Earle Logan moved to quash the conviction. The evidence 

discloses that the prisoner took the sewing machine under a claim 
of right, under an agreement for hire and purchase. If he believed

N. B.

H '
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__ ho had a right to take it he was not guilty of theft even though
S. C. he was in error and had no legal right to take it: Reg v. Janus
Rlx (1837), 8 C. & P. 131; Reg v. Lyon (1898), 2 Can. Cr. Cas.

Come au ^42; The King v. Wade (1869), 11 Cox C.C. 549; The King v.
--1 Ford ( 1907), 12 Can. Cr. Cas. 555, 557, 13 B.C.R. 109; Reg v.

Stateim nt H€mming8 (1864), 4 F. <& F. 50; Reg v. Johnson (1857), 14
U.C.Q.B. 569; King v. Towsc (1879), 14 Cox C.C1. 327; Reg v. 
Ripplinger (1908), 14 Can. Cr. Cas. Ill note; The King v. Johnson 
(1904), 8 Can. (’rim. Cas, 123, 7 Ont. L. R. 525, per Chaneellor 
Boyd. The belief, though erroneous, of an accused of his right 
to do an act complained of excludes criminal liability.

The trial Judge refused to leave to the jury the question whether 
the prisoner took the machine believing that he had a right to 
take it. He practically directed them to convict on the second 
count.

(ieorge H. V. Bel yea, in support of the conviction: Most of tin- 
cases cited in support of the application to quash the conviction 
were indictments for larceny at common law and did not apply 
to a prosecution under section 347 of the Criminal Code: Reg v. 
Ripplinger (1908), 14 Can. Cr. Cas. Ill at 115. 

white, j. White, J.:—I do not understand Mr. Logan to argue that the
property was not a subject of theft but that it was taken under 
colour of right and therefore not stolen.

Belyea:—The evidence shews that the prisoner knew that no 
demand for the machine had been made, and he knew the terms 
of the contract. His action in going to the house, forcing an e n
trance in the known absence of Hanson and his wife, shews that 
he did not believe he was justified in taking the property.

McLeod, C.J.:—That was evidence for the jury in answer to 
the defence set up, but it was not left to them.

Belyea:—Under section 1019 of the (’ode the Court will not 
set aside a conviction or grant a new trial if no substantial wrong 
has been done.

White, J. :—The charge of the trial Judge is a very substantial 
wrong.

McLeod.c.j. McLbod, (’.J.:—This conviction cannot be sustained. If the 
jury followed the direction of the Judge they would be bound to 
convict if they came to the conclusion that no demand had been 
made for the return of the property.
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White, J.:—It appears to me that the evidence shews that the 
defendant took the property honestly believing he had a right to 
take it under the contract and without the least idea that he was 
stealing it. At all events the jury should have passed on the 
question and it was not left to them. In my opinion there is no 
evidence to justify the conviction and it should be quashed.

(iitiMMER, J.:—I agree that the conviction should Ik* quashed.
It cannot be successfully contended that under the circumstances 
of this case the accused was acting without colour of right.

Conviction quashed.

RIVET v. The KING.
Quebec King's licnch, Sir Horace Arehambeaull, C.J., T re n holme, Lanrgne, ,~T7 

Carroll anil Pelletier, JJ. Xmember 2, 1915. Iv 11

1 Evidence (§ XI K—K37)—Other crimes—Connection with act
CHARGED AND THE CLAN OF DEFENCE—EVIDENCE DROUGHT OUT BY
QUESTIONS PROPOUNDED BY THE DEFENCE.

Where, in answer to questions to u Crown witness bv counsel for the 
accused on the trial of u charge of theft, the witness divulges facts tending 
to prove another theft of about the same time from the same employer, 
and no objection is taken to the admission part of the testimony,
the admission of the same will not constitute a ground for appeal from 
the verdict against the accused, and, semble, the evidence was admissible, 
as in answer to the plan of defence which was to throw the crime u|M>n a 
fellow employee.

[Makin v. All'y-den'l. of Xew South Wales, [1891] A.C. 57, 03 L.J. P.C.
41, referred to.J

2 Appeal (§ VII J—435)—Criminal trial—Question of law Whether
THERE IS LEGAL EVIDENCE FOR THE JURY—CR. CODE, 1014.

If the trial Judge should wrongly tell the jury that there was eoiiqietent 
evidence of the offence, his direction in that respect would raise a "ques
tion of law,” which could be reserved under Cr. Code, see. 1014, for the 
opinion of the Court of Appeal, although the appreciation of the facts 
where there is competent evidence of the offence |>ortains exclusively 
to the jury. (Per Carroll, J.)

3. Trial (§ III A—200)—Judge's charge in criminal case—Taking
DOWN IN SHORTHAND.

It is not obligatory in other than capital offences that the Judge's charge 
to the jury should be taken down in shorthand.

4. Appeal (§ VII M 030)—Criminal case—Opinion expressed by
Judge in his charge to jury.
It is not a ground for appeal that the trial Judge told the jury what 

verdict he would give if he were a juror.

Motion for leave to appeal and for a direction to the trial statement
to state a case under Cr. Code, secs. 1014, et seq., following 

the conviction of the ant at the Assizes on a charge of 
theft.

The motion was dismissed.

4
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QUE. Brodeur, Bérard & Colder for applicant.
K B La fortune iV Walsh for the Crown.
Rivet The following opinion was handed down.

Tin Kin.. Carroll, J.:—Jos. Rivet was found guilty of theft at the
Carroll, J assizes in the month of June last. He complains of this verdict 

and has requested the judge presiding at the trial to reserve 
for adjudication by this Court certain questions of law which tin- 
latter refused to reserve.

These questions may be summed up as follows: (1). Tin- 
judge did not draw the attention of the jury to the contradictions 
from the evidence of witnesses Ostigny and De Bellefeuille:
The should not have told the jury what verdict he would
give if he were a juror; (3) The charge of the judge should haw 
been taken down in shorthand; (4) The judge should not have 
told the jury that the boxes containing the money had not yet 
been put in the vault ; (5) The proof of other thefts committed 
by the accused should not have been permitted.

Let us say at first that some confusion seems to exist on the 
subject of the procedure intituled “Case reserved.” When a 
trial has taken place in the Court of King's Bench with a judge 
and a jury, only questions of law can be reserved for adjudica
tion by this Court. These questions of law can arise from all tin- 
proceedings preliminary, during or subsequent to the trial, hut 
which had relation to it. These questions may also arise from tin- 
charge of the judge to the jury. Outside of these questions of 
law, that which is called “reserved case” cannot be obtained. 
When it is a case of inferior courts a “stated case” can com
prise not only questions of law but the question of jurisdiction of 
the Court which pronounced the sentence (art. 761). The pro
cedure by way of stated case can never extend to the facts of 
the case. A court of appeal is not to consider the weight of tin- 
evidence ; it cannot, so long as there is evidence, enquire whether 
the case was well or badly disposed of. The appreciation of tin- 
facts pertains exclusively to the jury if the trial was with a jury 
and to the judge when the latter tries it alone.

It is necessary, however, not to be mistaken upon this point: 
A jury cannot condemn an accused if there is no proof. It is tin- 
judge's duty to tell the jury if there is evidence and if it is legal 
evidence, and it is for the jury to appreciate this evidence. Hut

4
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if the judge should wrongly tell the jury that there is evidence 
when there is none, this direction to the jury would be erroneous 
in law. This would be no longer upon a question of fact
hilt upon a question of law which could lx- reserved for the opinion 
of this Court.

In a reserved case the evidence generally is not transmitted 
to the Court of Appeal. The judge who reserves the question 
proprio motu, or upon application, prepares a summary of the 
facts proved at the enquête and asks if these facts justify the 
conclusions in law that he draws from them

QUE.

K B

The Kino.

The Court of Appeal does not revise tin* judgment on the 
merits. The judge of the Assises may comment on the facts; his 
comments may be erroneous but a verdict cannot be set aside 
for this reason, because the jurors should definitely decide upon 
the facts and not the judge.

These remarks shew our opinion on the questions set out in 
paragraphs 1. 2 and 4. They deal only with the facts of the 
case. To deny to the judge the right to comment on the facts 
of the case would be contrary to the practice regularly followed in 
England and here. A judge, if he properly explains the facts to 
the jury, may reveal his opinion as to the guilt or innocence of 
an accused. It is not necessary that his opinion should be ex
pressed in formal terms; it results from the narration of the facts 
as he understands them.

The charge of the judge need only be taken in shorthand in 
cases of murder. The Criminal Code does not make it obligatory 
for other offences.

The only serious question in the present case is whether or 
not the evidence of other similar thefts by the accused should 
have been admitted.

This is how this evidence was placed on the record: The plan 
of the defence consisted in accusing another employee named 
Ustigny against whom the employer had had suspicions of the 
theft. The witness De (irosbois representing the employer on the 
trial, began to give explanations as to the change of attitude by 
the employer (after having suspected Ostigny, he had accused 
Rivet), when the counsel of the accused asked preliminary ques
tions on this matter and it was in giving his answer that the witness 
divulged that at the time of the arrest there had been found upon

9329
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the person of the accused seven packages of playing cards, the 
property of the Maison Beauchemin and that two days before 
the arrest he had received $2.70 that he had kept. There was no 

The Kinc objection to this evidence.
carroïTj. The witness Isidore Gagné is the one who had given this 

information to De Grolwis and seeing that certain portions of 
the evidence of De Grobois were opposed by the defence, tIn- 
Counsel for the Crown did not examine Gagné upon these facts. 
But counsel for the accused complained of this, that counsel 
for the Crown did not examine Gagné upon the point, saying that 
the accused would prefer that everything was disclosed.

In these circumstances I do not see that the accused has any 
ground of complaint. I would, however, say that in my opinion 
this evidence was legal even if the accused had objected to it 
Without doubt proof cannot be made of another crime committed 
by an accused in order to show that he is really capable, from his 
character, of committing that of which ho is charged. Such proof 
would be unjust and illegal for it does not follow that having 
committed a crime under ceHain circumstances he would also 
have committed that of which . is charged. But there are excep
tions to this rule. If by his pmn of defence (as in this case) the 
accused wishes to throw upon another person the crime of which 
he is charged, if the irregularities charged against an accused 
are of the same nature as the principal act imputed to him, if 
they have been committed very nearly at the same time in the 
same place and to the detriment of the same person, I believe 
that these irregularities are so connected to the principal charge 
that they become incorporated with it and may legally be proved.

Makin v. Attorney General of New South Wales, [1891], A. ('. 
57, 03 L.J.P.C. 41.

However, it is so difficult to establish the true line of demarca
tion between legal and illegal evidence in these cases that usually 
the judges will not permit this class of evidence. At all events 
in this case the difficulty cannot present itself seeing that it is 
the accused who has produced this evidence. I would dismiss 
the motion.

QUE.

K. B.

Leave to appeal refused.
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GREER v. CLARK.

Alberta Supreme Court, A/>/h Hate Dinsion, Scott, Stuart and McCarthy, JJ.
May 10, 1916.

1. Vendor and purchaser i§ I K—25)—Rescission—Deficiency in
QUANTITY- PROCURING T1TI.E.

Wlivre a vvmlor. bvlivving that liv is the owner, agrees to sell a house 
and lot. and partial payments have been made by the purchaser, rescission 
of the agreement. and repayment of the money, will not he ordered lie- 
cause the house encroaches on adjoining land if the vendor has obtained 
title to the land encroached upon, and tendered it to the purchaser.

{Chamberlain v. Lee, 10 Sim. 441. followed.|

Appeal by the plaintiff from the judgment of Ives, J., dis
missing an action for the rescission of an agreement for the sale 
of land with costs.

//. //. Par lee, K.C., for plaintiff, appellant 
Frank Ford, K.(\, andLamont, for defendant, respondent. 
Scott, J. :—The action is brought for the rescission of an agree

ment for the sale of land and for the return of the moneys paid 
by the plaintiff on account of the purchase money and the pay
ment of sundry expenses incurred by her in connection there
with.

In April, 1913, the defendant agreed in writing to sell to 
the plaintiff lot 71 block 9 in Edmonton, according to plan No. 
93, for $3,900, the purchase money being payable by instalments, 
the last of which became due and payable on April 14, 1915. The 
evidence clearly establishes that the subject matter of the contract 
was a lot with a dwelling house erected thereon. Before the 
agreement was entered into the plaintiff in company with the 
defendant's agent inspected the premises, including the dwelling 
house, and defendant informed her that the lot was worth 8900 
and that the dwelling house had cost him about 83,000.

A short time before t he last instalment of the purchase money 
became due the plaintiff ascertained that the dwelling house 
projected nearly 3 ft. upon lot 72, being the lot adjoining the south 
side of the lot described in the agreement, and on April 0, 1915, 
her solicitor notified the defendant that she repudiated the 
agreement upon that ground and demanded from him the return 
of the moneys paid by her thereunder and payment of the moneys 
expended by her upon the property. I'pon receipt of this notice 
the defendant purchased from the owner of lot 72 a strip of land 
3 it. wide on the north side thereof extending the whole length of 
lot 71, and on April 6, 1915, his solicitor gave plaintiff’s solicitor 
notice that he had done so and that he was ready to convey

; Î :
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it to her along with lot 71 on payment of the balance of the 
purchase money. The plaintiff appears to have been unwilling 
to accept this and she commenced this action some time during 
the following month.

There is no evidence that the defendant knew that the dwell
ing house was not entirely situated upon lot 71 before his atten
tion was called to the fact by the notice of April 0, 1915. A- 
he appears to have himself erected the house, the reasonable 
inference is that lie thought he was building it upon his own 
property.

In Chamberlain v. Lee, 10 Sim. 444, 59 E.R. 687, Shadwell 
V.C., says at 450:

It is said that this Court will not sanction a contract made by a perso i. 
to sell to another that which at the time he knows he has not. I admit, if 
the case is that “A." with reference loan estate which he knows belongs t . 
“B." contracts to sell to “C.," that it is a very wholesome rule that the Court 
ought not to aid such a contract. But general rules do certainly admit of 
variation: and, in my opinion, it would be vastly too harsh an interference 
with the common mode of the management of the business of mankind if 
such a rule were taken to be -able to a case where a party, apparentl> 
in the ownership and i>rimâ ftu-te appearing to have a title, sells land and U 
afterwards turns out that a very small portion of it is not his (although lie 
was in possession), but is the pro|ierty of another (îeraon. It would he a harsh 
application of the first principles of this Court were I to say that in such a 
case the contract was so radically bad that, even if the vendor could honestl> 
procure his title to be made good by purchasing the property for himself 
from the rightful owner, in order that he might hand it over to the purchaser, 
he should not be at liberty to do so.

This language is peculiarly " aille to the circumstances 
of the present case, and I cannot find that the principle there 
laid down has ever been questioned. I would, therefore, “ ss 
the appeal with costs.

McCarthy, J.:—This is an appeal from Ives, J., dismissing 
the plaintiff's action.

The plaintiff sought to repudiate a contract entered into by 
her with the defendant on April 14, 1913, for the purchase of :i 
house and lot. In April, 1915, the plaintiff ascertained that 
the house projected over on the adjoining lot and immediately 
sought to rescind the contract. The defendant thereupon acquired 
title to tin* small strip of land.

It would appear from the evidence that the breadth of this 
piece of ground was less than 3 ft. and what the vendor had not 
at the time of the contract was a very small portion of the prop
erty sold and which Ik* acquired title to before the last instalment

4

4
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of the purchase money was due under the agreement of purchase. 
If there is any precedent for enforcing this contract in law or in 
equity 1 think ft should be enforced. In Dart on Vendors and 
Purchasers, 7th cd., p. 1005, I find, «

In several eases sjiecific |x*rfonnanee lias been decreed at the suit of 
vendors who, contracting under the bond J'nb belief that they could make a 
good title, afterwards, on discovering that they had no title, either legal or 
equitable, procured the concurrence of the necessary parties.

While it may be the authorities do not bear out such a conclu
sion, the headnote to the ease of Chamberlain v. Lee, 10 Sim. 444, 
there referred to, would indicate that in a case somewhat similar 
to this such a course has been pursued and is as follows:—

If A. agrees to sell an estate, and it is afterwards discovered that a small 
|M»rtion of it is the property of another person: the Court will not discharge 
the purchaser from his contract without giving A. an opportunity of acquiring 
a title to that ixirtion.

1 would follow the reasoning of Sir L. Shadwoll, V.(\, in tin- 
above case and consider it a precedent to follow. The appeal, I 
think, should be dismissed with costs. I cannot find that the 
uliove authority has ever been questioned.

Stuart, J., concurred. Appeal dismissed.

O’LEARY v. THERRIEN.
Qucltcc Kind’s Hnich, ('nut*. ,/. October 19, 1915.

1. Animals (§ I B—14)—Killinu trehi-assimi dou—Criminal liability—
Defences.

On a charge under Code sec. 537 for wilfully killing a dog. reference 
may Ik- had to the rules of the common law under Code sec. lli for ascer
taining whether the «log was killed under circumstances amounting to a 
legal justification or excuse, and by Code sec. .'it 1 a conviction is not 
to lie made unless the killing of the «log was done not only without legal 
justification or excuse but without colour of right.

2. Animals (§ I B—14)—Wilfully killinu dou—Peril to defendant’s
phiii'ERTY —Cr. Code. sec. 537.

A defence to a criminal charge of wilfully killing a dog which was tres
passing on the property of the accused is made out if it be shewn that the 
dog was killed under necessity for the imr|iose of protecting the de
fendant’s hens in the stable where the (fog had gone; and where it is 
shewn that the defendant’s properly was in peril from the dog at the 
moment when the shot was fired because of the probability that the dog 
would attack the hens, it was not obligatory on the defendant to await 
the actual attack before shooting the trespassing animal.

Appeal by complainant from the dismissal of a charge in a 
summary proceeding.

The appellant charged the respondent with having wilfully 
shot and killed a dog worth $500.00 belonging to the appellant 
(Cr. Code, sec. 537).

The charge was dismissed by District Magistrate J. F. Saint

ALTA.

H. C.

McCarthy, J.

QUE.

Statement.
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Cyr and the complainant has brought up this appeal against the 
order of dismissal.

Louis Gosselin, K.C., for appellant.
Leopold Houle, for respondent.
Cross, J.:—The appellant has a place» at St. Genevieve in 

which he raises setter dogs and has them for sale. The respondent 
lives nearby and keeps hens. On the day in question, the re
spondent, being told that one of the appellant's dogs had come 
upon his premises, took a gun and went out and shot the dog. 
The dog when shot was in the building used as a poultry house 
and there were hens there at the time. The respondent had pre
viously been heard to speak altout the» appellant's dogs and to 
have said that he had a gun ready, as if he expected that the dog- 
might do harm to his poultry.

For the appellant it is said that the respondent clearly intended 
to kill the dog and that his offence was “wilful” within tin- 
meaning of sec. 537 wherein it is enacted that every one is guilt\ 
of an offence “who wilfully kills . . . any dog, bird, beast 
or other animal, not being cattle, but being either the subject of 
larceny at common law, or being ordinarily kept in a state of 
confinement, or kept for any lawful purpose.”

Reference was made to the provincial law respecting vicious 
dogs, art. 7355 R.S.Q., as indicating not only that the respondent 
had an available legal remedy and should not have taken the law 
into his own hands, but also as specifying the single ease in which 
the law justifies the killing of another person's dog. namely, when 
the dog “pursues or is known to pursue and strangle sheep. 
For the respondent, it is said that the shooting of the dog was 
not done “wilfully,” seeing that it was done on the respondent’s 
own premises and while the dog was in the act of chasing the hens

It was further contended that, inasmuch as the dog at tin 
time in question was not in charge of anybody, it eould be treated 
as a “stray dog” which anyone might kill without committing 
an offence, the reasoning, so far as I can grasp it, being in sub
stance that a living dog is not a chattel—though the skin of a 
dead dog might be—and not a subject of larceny at common law 
that the dog in question was not being kept in confinement and 
that consequently it could not be the subject of the purely statu
tory offence created by the Act now reproduced in sec. 537 as 
that section should be read as applying, as far as concerns dogs,
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only to such dogs as arc kept in confinement or in charge of some
body. In a general way, reliance was placed upon Miles v. 
Hutchings, [1903] 2 K.B. 714, 72 L.J.K.B. 775.

It may be said that, inasmuch as the enactment which creates 
this offence declares that the act which is made an offence is an 
act done wilfully, it is for the prosecutor to make out as an essen
tial part of his case that the act was done wilfully. To that intent 
the argument for the respondent is sound. I do not feel called 
upon to follow or discuss it further than that.

The appellant answers that the act of shooting the dog. par
ticularly in view of the respondents previous statement alsmt 
having a gun ready, makes it clear that the shooting was wilful.

It may be added that in the part of tin* Code which includes 
sec. 537 there is a definition of wilfulness. It is in sec. 509:— 
“Any one who causes any event by an act which he knew would 
probably cause it, being reckless whether such event happens or 
not, is deemed for the purposes of this part to have caused it 
wilfully.”

In Miles v. Hutchings (supra) the facts were that an infor
mation had been laid against a gamekeeper for unlawfully and 
maliciously killing a dog. that the dog was at the time near an 
aviary, in which pheasants, the property of the gamekeeper's 
master, were at the time confined for breeding purposes; and the 
Court held that the test of the gamekeeper’s liability was whether 
he acted under the bona fide belief that what lie was doing was 
necessary for the protection of his master’s property ami that it 
was the only way in which the property could be protected.

Counsel for the appellant here have pointed out that where 
our Code in sec. 537 uses the word “wilfully" the Imperial Ma
licious Damage Act 1801, sec. 41, uses tin* words “unlawfully 
and maliciously.” Respecting these words as employed in the 
Imperial Act just cited, it is said in Russell on Crimes, Can. Ed. 
874, “maliciously” in the enactments above set forth appears 
to mean deliberately and intentionally or recklessly as distinct 
from inadvertently or accidentally," citing //. v. Latimer, 17 
Q.B D. 359, 10 Cox C.C. 70, and R. v. Senior, [1899] 1 Q.B. 283, 
08 L.J.Q.B. 175.

I can make no distinction between this definition of “mali
ciously” and the definition of “wilfully" above quoted from the 
Code, and so far, that decision would be favourable to the re-
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spondent, but I would not feel safe in being guided by it here, 
because the Imperial Act provides, secs. 52 and 53, that there is 
no criminal liability if the damage has been done under a fair and 
reasonable supposition that the accused had a right to do the act 
complained of, the very provision on which the decision seems to 
have turned, whereas that provision in our Code sec. 540 
only to cases under sec. 539 and not to cases like the present under
aec. 587.

For the appellant it is said that no hens had been killed or 
hurt and that the respondent did not need to kill the dog, and 
should have either caught it or driven it off or laid a complaint 
before a magistrate instead of taking the law into his own hands. 
I recall that the appellant, in his testimony, said that the dog 
was only seven months old and would not have killed a hen hut 
merely sought to play with the fowls.

It appears to me that the substantial question for decision is 
whether or not the respondent, in doing the act charged against 
him. acted in justifiable defence of his property.

With the exception of the rule of sec. 50, which justifies tin 
owner or lawful jxissessor of moveable property in resisting tin 
taking of it by a trespasser, the Code contains no provision to the 
effect that a person may use force in defence of his moveable 
property. Nevertheless sec. 10 makes it clear that “all rules and 
principles of the common law which under any circumstances a 
justification or excuse for any act or a defence to any charge" 
remain in force.

This brings me to consider, in the light of decided cases, how 
the respondent’s act is to be regarded, as affected by the common 
law, at the same time bearing in mind that, by virtue of sec. 541, 
the act charged is not an offence unless it has been done without 
legal jus m or excuse and without colour of right.

In Wills v. Head, 4 (’. k P. 508, a dog having worried simp 
was shot by defendant, the owner of the sheep, “when he had h i: 
the field in which the sheep were, had crossed an adjoining close 
and was in a third.” The defendant was held liable in damages lor 
“the dog was not shot in protection of the defendant’s property."’

A somewhat similar conclusion is expressed in Prothervt v. 
Mathews, 5 C. k P. 581. In Janson v. Brown, 1 Camp. 41, tlu re 
is an observation by Lord Ellenborough, C.J., to the effect that the 
dog “should have been in the very act of killing the fowl.”

4

4
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The case of Aldrich v. Wright, 53 N.H. 398. was an action for QUE.
penalties for having killed minks in the close season, anil a defence K. B.
of justification was held good, in that the defendant honestly oLkary
Itelieved that the animals were at the time pursuing his geese. I '

, . lHERRIEX
mention that case because an act admittedly done m contra
vention of a statute was held to have been justified in defence of Crtw, J- 
property.

It was for the complainant to prove the intent in this case.
He contends that he has proved it. That being so I take the 
general rule to be as stated in Halsbury's Laws of England (Crim
inal Law and Procedure No. 505):—“When the existence of a 
particular intent or state of mind is a necessary ingredient of the 
offence, and prima facie proof of the existence of such intent or 
state of mind has been given by the prosecution, the defendant 
may excuse himself by disproving the existence in him of any 
guilty intent or state of mind, c.f/., by showing that lie was justi
fied in doing the act with which hi- is charged—note *K,' r. $/.,
‘by acting in self-defence or in the exercise of some legal duty or 
right'—or that he did it accidentally . . .”

And in No. 507:—“In cases when a particular intent or state 
of mind is of the essence of an offence, a mistaken but bona fide 
belief by a defendant that he had a right to do a particular act 
may be a complete defence in showing that he had no criminal 
intent.”

And in the same work in the treatise on animals it is said at 
No. 857:—“To kill, shoot or injure another man's dog without 
legal justification is an actionable wrong at common law. It is 
no legal justification that the «log was trespassing. In order 
legally to justify such an act it must be " it was done
under necessity for the purpose of protecting the person or saving 
property in peril at the moment of the act. ... A similar 
rule exists in criminal cases. It is no defence to a charge of 
unlawfully and maliciously killing, wounding or maiming a dog. 
that it was trespassing at the time; but if the accused proves that 
he bona fide believed that the act was necessary and that he could 
save his property in no other way, he is entitled to be acquitted.”

If a justification of the kind here ruled upon could be effective 
in defence of a civil action in damages, it might be said a fortiori 
that it ought to prevail where as here it is sought to attach penal 
consequences.

45—27 D.1..R,
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For that reason I eonsidfr it appropriate to refer to the result 
of decisions in France as summarized in Fuzicr-Herman, An 
1382 1383, at Nos. Ill and 415. It is true that the ease tlier 
figured is that of a stray dog. whereas in this ease the dog was th 
neighbour's dog and not a stray one. Nevertheless, when it i 
conceded in principle that there can lie justification of the t 
of killing by shewing it to have been done in defence of person 
or property, tho fact of the dog being a stray or otherwise can onl\ 
be a fact in the case to be considered in deciding whether tic 
justification is sufficiently made out or not.

While on the one hand the Courts will construe strictly th- 
defence of any one who has “taken the law into his own band
as the common expression is, it is nevertheless clear that circum
stances may be such as justify a defendant in destroying another 
person's property, for example where such destruction is neces
sary or reasonably believed by him to be necessary to save his 
own property.

The circumstances of the shooting in this ease go to make om 
a strong case for the respondent. It is true that he had a gun 
available and had it so because he had in view possible or probable 
trespasses by appellant's dogs. Had lie used the gun prematurely 
on the one hand or after the dog had ceased to hunt on the other 
there would probably not be justification, but the evidence is to 
the effect that the dog was actually in the stable where the hen- 
were and was killed there. I am not convinced that the dog was 
only about to play with the hens and not to kill them. Neither 
do I consider that the respondent had to wait to see what tin- 
dog would do to a hen when lie would get hold of it. Sport for 
the dog might mean death to the hen, and it would be a matter of 
a very few seconds. 1 consider that in the circumstance, the 
respondent is not penally liable for not having tried to catch or 
drive off the dog or for not having contented himself with resort 
to a magistrate. Upon the whole I conclude that the appellant 
has not shown that the magistrate erred in dismissing the com
plaint or information. 1 cannot say that the respondents act 
was done “without legal justification or excuse and without 
colour of right," to use the language of see. 541.

The appeal is dismissed with costs to be paid within fifteen 
days. Appeal dismissal.
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STANDARD BANK v. FABER ALTA
A Iberia Su/are me Court, Simmons. .1 .In <</. , s 1*111»

Contracts < $1 E 2—71 -dim runty by com puny director* 
Statute of Frauds—Promissory nob Consideration H i- of A’.r- 
chanye Act—Excessive dm rye of inbnsl by hoot—lionl Act. \ 
Action ui)ou guaranty and promissory note against directors of a 
company in liquidation.

A. li. MocKoy, for plaint ill.
//. I*. 0. Sonny, for defendants
Simmons. —The defendants were directors <>: the Albert a 

Engineering Co.. Ltd., ami in June IV13 winding up proceedings 
of the latter was instituted on account of its inability to meet 
its liabilitites.

The plaintiff claims that on March 11). 1V13. the defendants 
Faber and Hconey guaranteed to the plaintiff, payment of the 
indebtedness of the company to the plaintiff, consisting of demand 
notes given to the plaintiff by the company, which indebtedness 
amounts to S14.024.14, and that “the said defendants executed 
a promissory note payable at 2 months for the sum of $30.000 to 
the plaintiff, at the Standard Bank of < anada. ( algary. as further 
collateral security for the payment of this indebtedness."

The defendants make a general denial of the indebtedness of 
the Alberta Engineering Co. Ltd., and in addition claim that an 
excessive rate of interest has been charged the company by the 
hank contrary to sec. VI of the Bank Act (Statutes of Canada 
1913, eh. V).

The real defence of the defendants is the plea that the said 
note was given by way of guarantee and that the Statute of brands 
has not been cc: <1 with in respect of the promise contained
in the alleged contract of guarantee, based on the promissory 
note.

Sec. ">3 of the Bills of Exchange Act (R.S.C. 1V00, ch. 1IV) 
provides that —

1
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ALTA. Valuable consideration for n bill may he constituted by—
~~ (a) Any considérât ion sufficient to sup|Nirt a simple contract ;

(/>) An antecedent debt or liability;
The plaintiff has alleged in his claim that the said note was 

given in pursuance of a contract of suretyship:—Something which 
he was not under the necessity of doing as the document \\as ;! 
promissory note and primé facie for a good consideration. The 
plaintiff took upon itself by the form of pleading, the burden m 
proving the real consideration.

Eedes v. Bays, L.R. 10 Eq. 467. The evidence was clear and 
explicit on this head and it is to the effect that the bank was not 
willing to carry the account of the customer unless the defendants, 
who were directors of the company, should give the security in 
question; and as a result the security was given.

Steele v. McKinlay, 5 AX'. 754, 78(1, relied upon by the déten
dants is not an authority in favour of their contention that a 
promissory note given under a contract of suretyship is not 
enforceable on the ground that it does not comply with the Statute 
of Frauds. In that case it was a question whether a person other 
than the drawee who had signed his name on the bill could he 
treated as a guarantor of the acceptors aside from any separate 
contract of suretyship, and the House of Lords decided that he 
could not.

Lord Watson drew the distinction however in such cases 
between an acceptor of a bill and the promisor of a note in these 
terms:—

There is obviously no princ iple of the law merchant which can prevent 
any number of fiersonn becoming bound as promisors along with the original 
grantor of the note.

If they can be held as guarantors by virtue of joint promisors 
with the principal debtor there seems to be no principle prevent
ing them from being bound when the note is executed by the 
guarantors alone. I conclude that is not open to the defendants 
to raise the Statute of Frauds as the consideration of the note is 
a valid one under the law merchant and the document is a valid 
promissory note and subject to the Bills of Exchange Act.

As to the at ion of the moneys collected by the bank
and by the liquidator of the company under the assignment the 
contract of suretyship was ample authority for the application. 
In regard to the rate of interest I am of the opinion that there 
was no authority to collect more than the legal rate of interest

4
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subsequent to April 30. 1013, as on that dat<‘ the company ac
knowledged and verified tin* statement of account lietween it and 
the bank and fixed tin* overdraft of the company at $2000.19 
and the principle of Cnion Hank v. McHuyh, 10 D.L.H. 502, |1913| 
AX’. 200, would apply with the result that the bank should only 
receive interest at 5fsubsequent to that date.

The defendants object to a payment of about $250 by the 
hank to the liquidator on the ground that this account has not 
been approved by the Court under the winding-up proceedings. 
The charge is not excessive and in my opinion is not improper 
and should not be deducted from the bank's claim.

The evidence substantiates the claim that the guarantee was 
a continuing one and the plaintiff is entitled to judgment for the 
amount of its claim and costs less the excess of interest charged, 
subsequent to April 30, 1013.

As this is a matter of somewhat simple computation there 
will be a reference to the Clerk to ascertain the amount to be 
deducted if the parties cannot agree upon the same.

Judgment for idnintiff.

SPRINGER v. ANDERSON.
Alberta Supreme Court, Walsh, J. December 27, 1915.

[Springer v. Anderson, 19 D.L.R. KSti, varied.|
Vendor and purchaser (§ 1 D—20)—Deficiency in quantity 

—Specific performance — Substantia' misdescription—Compensa
tion for deficiency.]—Action for specific performance of a contract 
for the sale of land (see also 10 D.L.R. 880.)

G. H. O'Connor, K.C., for plaintiff.
John Cormack, for defendant.
Walsh, J.:—I tried this case in November, 1914, and at the 

close of the trial gave judgment against the plaintiff and decreed 
the specific performance by him of the contract in question which 
is a contract for the purchase by him of certa;n lands. The facts 
sufficiently appear from the report of the case in 10 D.L.R. 880. 
It has been established to my satisfaction that the plaintiff bought 
this land according to a plan of it then shewn to him which gave 
to t a frontage of 142 ft. of which 00 ft. was given to the corner 
lot and 50 ft. to the other and adjoining lot and that according 
to the now plan of sub-division which has since been made this 
corner lot now has a frontage of but 82 ft. so that, of course,

• Hi

,



710 Dominion Law Reports. !27 DLR.

ALTA. tlivr<‘ is a deficiency of 10 ft. from the plan of purchase. Ii has
s (' also been proved that the stake set to mark the dividing line be

tween these two lots is at the same point on each of these plans 
so that the shortage in question cannot be looked for at that -ide 
of the corner lot. At its other side a street is laid out.

The question for determination therefore is, can I derm1 
specific performance of this contract against the purchaser - will 
when by reason of an innocent misdescription of its size the vendor 
is unable to give him all of the land contracted for but is aid- mid 
willing to make ample compensation for the deficiency My 
examination of the authorities leads me to the conclusion that ibis 
cannot be clone if the misdescription is in respect of a material 
and substantial part of the property bargained for, but that u 
it is not, specific performance with compensation for the detienjuv 
may be decreed, in Hi Arnold, Arnold v. Arnold, 11 Ch. D. 27lt. _'7!*

Flight v. Hooth. 1 Bing. (N.C.j 370, 131 Ë.K. 1100.
Deptford liridge Co. v. Helen, 28 Sol. J. 327.
Brewer and Hankins's Contract, 80 L.T. 127 : Jacobs v. H< -<

11000] 2 ( ’h. 858; He PuckiIt ami Smith's Contract, [1002] 2 < It J.'iS. 
1 am not unmindful of the fact that in each of these cases enrol 
the conditions of the sale- was, that if there was any error, mi- 
statement or misdescription of the property it should not vitiate 
the sale and that there was no such condition on this sale. Ihit I 
read the judgments in these and other cases as expositions of this 
branch of the general law of vendor and purchaser and not as 
being limited to cases in which the vendor is protected by such a 
condition.

Applying then the law as I understand it to the facts of this 
case, 1 must decide whether or not these extra ten feet constituted 
a material or substantial part of the property, and whether or 
not I may reasonably conclude, that but for them, the plaintiff 
would not have bought these lots. I have no hesitation in saying 
that I cannot reasonably reach any such conclusion. 1 have not 
a particle of doubt but that if this plan and the stakes on the ground 
had shewn the frontage of this lot at 82 ft. and located it n> it 
is according to the new plan the plaintiff would have bought it 
just as readily. The first 10 ft. of the corner lot as it now stands 
take the place of the missing 10 ft., and I cannot believe that 
between these two latter strips there is any practical difference
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even for the plaintiff's purposes. In the result the side houn- ALTA, 
claries of the parcel are shifted ten feet with negligible couse- s c 
<luences. As therefore, in my opinion, this deficiency is not in a 
material and substantial part of the property. I cannot by reason 
of it allow the plaintiff to escape from his contract.

I suggested on the argument that the defendants might be 
ahle to amend their plan so as to include in the plaintiff's land the 
10 ft. in question. If they can do so. I think they should be 
allowed to and they can then make title to the identical land 
contracted for. If the defendants are unable to make title to 
this strip the plaintiff may within ten days after being notified 
thereof by the defendants elect which method of compensation 
lie will accept and if he does not do so the defendants may elect 
which it will give. My former judgment (19 D.L.R. SHti) will 
be varied accordingly but not otherwise.

As each party has succeeded in part on this new point there 
will be no costs of it to either. If there is a reference to fix the 
compensation, the costs of it will be reserved until after the referee 
has made his report. Decree accordingly

INNIS v. COSTELLO.
Alturla Su/ireim Court. Hymhaan. ./. February 17, 1916,

Vendor and pvhvhaher (§!('■—13)- Title free of incum
brances—Coal rights—Materiality—II < ssian or compensation.]—
Action for specific performance of an agreement for the sale of 
land.

O. M. Biggar, K.C., for plaintiff.
/. Hand, for defendants.
Hyndman, J.:—By instrument dated January 28, 1913. the 

plaintiff agreed to sell to the defendants 4(H) lots of land. It .vas 
agreed that on payment of all sums due or to become due there
under the plaintiff would convey to the purchasers or their assigns, 
by a transfer in fee simple free from incumbrances, uand subject 
to the com! it ions and recreations contained in the original grant 
thereof from the Crotcn," transfer to be prepared by the vendor's 
solicitors at the expense of the vendor. It was further agreed 
between the parties that, in consideration of the vendor agreeing 
to sell to the purchasers the said lots at the price of 8125 each, 
the purchaser undertook to erect a steel and concrete traffic bridge 
of sufficient width to accommodate a double-car line and pedes-
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trian traffic across Seven Persons Coulee on the north side o< 
“Central Place." in the most feasible position between the ea~i 
and west boundary in said Central Place, or not more than ItHi 
feet outside of the said boundary, work on the said bridge i< 
commence not later than March 15, 1913, and to be completed 
pot later than January 1. 1914. and that if the purchasers did me 
erect the said bridge that the price of the said lots should In 
$175 per lot instead of $125, and the terms on which the addition:!1 
$50 per lot should be payable was one-third cash (meaning a* 
soon as the vendor discovers that the work was not being carried 
out according to contract), the balance to be equally divided and 
added to the other two instalments under the agreement when 
due with 7 per cent, interest.

On the date of the agreement sued on the plaintiff was Un
registered owner of the lands or entitled to call for title, “urc/tf 
the coal rightsAs a matter of fact, the original grant was to tin 
C.P.R. Co., and did not reserve the coal and mineral rights which 
at the date of the agreement remained vested in said companx 
The C.P.R., on May 27, 1907, transferred the said quarter section 
to one William Houghton.
excepting and reserving unto the C.P.lt. Co., their successors and assign- 
all the coal on or under the said lands and the right to enter on and occup 
such portion of the said land as may hi- necessary or convenient for tlie parte - 
to work. mine, remove or otherwise obtain the benefit of the said coal 
Plaintiff's certificate of title, after describing the lands, reads.
excepting tin rend nil coal and subject to tin incumbrances, liens, and inter» ■- 
notiju d by memorandum underwritten or endorsed hereon or irhieh may In r 
after be made in the register.

No mention is made in the certificate of title of the rights of 
the C.P.R. to enter on and occupy the land as set out in their 
transfer to Houghton, so I take it, in the absence of a caveat or 
other means to preserve these rights to the company, the pro
visions in the transfer allowing them to enter ujx>n and occupy 
the lands, etc., are of no effect, and the company are in no better 
position than if the transfer had read merely “excepting all coal 
on or under the said land."

The defendants not having proceeded with the construction 
of the bridge referred to, on July 29, 1913, the plaintiff called upon 
them to pay the increased price, namely, $175 per lot, agreed upon 
in case of such failure to build, and threatened action in case they 
should not make payment of $ti,()tifi.(»l), being one-third of $20,000
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After considerable correspondence with regard to tl’ • non
payment of this amount between July 28, 11*13. and Deeember 
11. 1913, on December 22. 1913. the defendants having dis
covered that the plaintiff was not the owner of the mineral rights, 
notified the plaintiff in writing that they repudiated the agree
ment.

Shortly thereafter the plaintiff took steps to acquire the coal 
underlying the said lands, and subsequently purchased from the 
C'.IML “all coal within, upon or under the said quarter section.” 
The price paid was the sum of $1,000, or $10 per acre. On 
December 14. 1914, a certificate of title was duly issued to him 
by the South Alberta Land Registration District, by which he 
became the registered owner thereof in fee simple. Action was 
commenced by the plaintiff on February 10. 1915, which was con
sequently after the expiration of the time for payment of the full 
amount of purchase money provided for in said agreement. It 
was admitted at the trial that before action tender of a proper 
transfer was made by the plaintiff to the defendants. Nothing 
has been paid on account of the agreement with the exception of 
the $12,000 above mentioned, nor has the bridge been proceeded 
with. The defendants contend that, inasmuch as the plaintiff did 
not control to any extent whatsoever title to the coal rights at 
the date of their notice of repudiation, that the contract- should 
he declared rescinded, and they counterclaim for rescission and 
return of the moneys paid by them with interest. There is no 
positive evidence that any coal exists in or under the lands, as no 
tests have ever been made there, but 1 do not think it necessary 
for defendants to prove this, which would, in fact, be an attempt 
to prove a negative. Prior to or at the time of the agreement 
nothing was said by any of the parties about coal or coal rights, 
and I am satisfied that mineral rights were never thought of as 
forming a serious or important part of the property sold or pur
chased. The land was bought solely as a subdivision for re-sale 
and for speculative purposes. The property as a subdivision is a 
long distance from the recognised centre of the city of Medicine 
Hat, and at the time of the purchase apparently there was a con
siderable boom in suburban lots of this character, and the de
fendants, as real estate agents and speculators, were exploiting 
this land and other properties in its vicinity. The area of the 
subdivision included in the purchase would be about one-fifth of

m
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the whole quarter section of which it was a fraction, and working 
any possible coal that might exist in the lands was never enter
tained for a moment in the minds of the purchasers. It was, ,n 
my opinion, in no way a material or substantial part of tic 
purchase.

Unfortunately for all concerned, the value of the land ha< 
greatly depreciated, and in the earlier jxrrtion of the year IVI ■'!, 
after the contract was made, a financial stringency set in which 
prevented defendants from financing and going on with the con
struction of the proposed bridge. Property of this kind becain- 
more or less a drug on the market, and ever since property of thi- 
character has remained practically unsaleable, and it would b- 
greatly to the advantage of the defendants if they could be i<- 
lieved of their obligations thereunder. I think if the coal rights 
referred to in fact formed a material and substantial part of Re
purchase the notice of repudiation would have been effectiv« 
but it appears to me the case is analogous in principle to Spnmii 
v. Anderson, 27 D.L.R. 70V, recently decided by Walsh, J.. and 
his reasoning there is applicable to the case at bar.

The presence or absence of coal rights had nothing to do with 
the decision of defendants to purchase. If the plaintiff had brought 
action against the defendants before acquiring title to the coal 

rights perhaps tin* case for the defendants might be stronger. Inf 

having perfected his title before bringing action and immédiat- ’ 
after this defect was pointed out to him, and before defendants 
demanded title to the whole or any of the lots, it seems to me that 
this defence should not be considered effective. Under the ci:- 

cumstances 1 think it would be a proper case for compensât ion 
supposing the plaintiff had not acquired the coal. The only 
evidence of value, if any, of the coal rights, is the price which tin 
plaintiff paid for same, viz., $10 per acre. Granting that the lots 
comprise an area equivalent to one-fifth of the whole quarter 
section, then the value of the coal would be about $350, which is 

a very inconsiderable portion of the purchase as compared with 
the price of $70,000. But inasmuch as the plaintiff is now in a 
position to carry out the contract specifically, there is no necessity 
for awarding compensation. In my view the $50 per lot stipu
lated for conditionally on the bridge not being constructed should 
not be considered as damages, but as an increase of the purchase 
price, which accordingly would be $70,000.



27 D.L.R.] Dominion Law Reports. 715

There will therefore l>e judgment for the plaintiff that the de
fendants do sperifieally perform the agreement and there will he 
a reference to the clerk to ascertain the amount due hv defendants 
to the plaintiff according to the terms of the contract. < hi failure 
to pay the amount found to he due as aforesaid within three 
months from the date of formal entry of judgment, in exchange 
for which the plaintiff shall deliver a pro]ht transfer of the land, 
upon registration of which the defendants shall become the 
registered owners thereof, the plaintiff may apply for further 
direct ions.

In the meantime the plaintiff shall have a lien on the interest 
of the defendants in said lands. The defendants’ counterclaim 
is dismissed. Plaintiff to have cost of the claim and counter
claim. Judgment for plaintiff.

INTERNATIONAL HARVESTER CO. v. CAMPBELL.
Alberta Supreme Court. Walsh. ./. February 10. 1010.

Insolvency (§11 -5)—What constitutes I*references Security 
for pre-existing deht.\—Action to set aside assignment as fraudu
lent preference.

F. S. Albright, for plaintiff.
A. II. McKay, for defendant.
Walsh, .1.: -The plaintiff being a creditor of the defendants 

attacks an assignment from them to their co-defendants of a 
certain sum of money owing to them for grain sold. It is alleged 
that the assignors were at the date of this assignment in insolvent 
circumstances or unable to pay their debts in full and that the 
assignment which was admittedly given as security for a pre
existing debt owing by them to the assignee or rather to the person 
on whose account it was given had the effect of giving the assignee 
a preference over the other creditors of the assignors and of pre
judicing, delaying, <&e., such other creditors, including the plain
tiff.

I see no reason to change the opinion to which I gave effect 
in Walter v. Adolph Lumber Co., 23 D.L.H. 326; as to what it is 
that constitutes insolvency under the Assignments Act. Judged 
by that test I must hold that the plaintiff has failed to prove the 
insolvency of those debtors at the date of the impeached transac
tion. It is admitted that their liabilities at this date were $43.407.- 
80. Their partnership assets consist of a farm of 1160 acres with

ALTA.
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ALTA. chattel property thereon, in the shape of machinery, horses, 
S. c. cattle, &c. I have had the benefit of the opinions of a good many 

witnesses as to the values of these assets and I think that a fair 
value to be put on them from the evidence as a whole would be 
$53,740.

This statement shews a surplus of over $10,000 and that being 
so I cannot consistently with my opinion in Walter v. Adolph,supro, 
find insolvency.

This relieves me from the necessity of considering the other 
questions raised, namely that insolvency of the debtors has not 
been proved in any event because there is no evidence as to the 
financial standing of the individuals who comprise the firm and 
that the antecedent verbal agreement uj)on which this written 
assignment was made is sufficient to save it under Trusts and 
Guarantee v. Wliitla, 10 D.L.R. 185.

The action will be dismissed with costs. Action dismissed.

DREWRY v. DREWRY.
Alberta Supreme Court, Scott, Stuart amt Heck, J.l. March 1916.

Descent and distribvtion (§ I E—20)—Married Women’s 
Relief Act—Riijhts of widow—Defences available to executor.]— 
Appeal by the members of the estate of John C. Drewry, deceased, 
from a judgment of Walsh. .1.. given upon an application by the 
widow of the deceased under the Married Women’s Relief Act 
(Alta.) Stat. 1910, ch. 18), whereby he allowed the widow the sum 
of 812,500 out of the estate pursuant to the provisions of that 
Act.

C. T. Jones, K.C., for defendant, appellant.
./. W. McDonald, for plaintiff, respondent.
The judgment of the Court was delivered by
Stuart, J.:—The applicant and the deceased were married 

in Ontario in the year 1883, and lived together, first at Xapanee 
and afterwards in Toronto, until the year 1890, when the appli
cant left the home of her husband, and never returned. The de
ceased subsequently removed to Alberta, where he died in 1911.

Section 10 of the Married Women's Relief Act, Stat. 1910, 
chap. 18, says : —

Any answer or defence that would have Ix-en available to the husband 
of the a|)|)lieant in any suit for alimony shall equally be available to his exe
cutors or administrators in any application under this Act.

The executors did not seriously, if at all, complain of the
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amount of the allowance* made. The appeal was based upon 
the terms of sec. 10 above quoted.

It appears to me that a pro}ht interpretation of the section 
was given by the Judge whose judgment is appealed from. He 
discussed at length the cause of the separation, and although he 
concluded that the wife could not have succeeded in an action 
for alimony, yet he was the real meaning of sec.
10 was that unless the husband could have raised some sub
stantive defence such as adultery, or a regular separation agree
ment by which the wife was given an allowance, and the husband 
relieved from all further liability, the section could not be 
resorted to by the executors. 1 think In* was right in the view lie 
took, and there is really little if anything that could usefully be 
added to the reasons ho gives. Perhaps, however, this much may 
be added, that a perusal of the evidence leaves a strong impres
sion in my mind that the husband was never at all anxious that 
his wife should return, and that they simply tacitly and mutually 
acquiesced in living apart. In that situation, and in the absence 
of express misconduct on the part of the wife, or of an agreement 
which gave her a definite allowance, and released him from further 
liability for her support. I think the matter should be treated 
as if they had been living together so far as the application of 
the Act in question is concerned. I would dismiss the appeal 
with costs. Appeal dismissed.

CRISTALL v. LONEY.
Alberta Supreme Court. Iren. J. January 19. 1919.

Assignment for creditors (§ VI11 A—($5)—( hums for not 
— Unliquidated damages—Breach of covenant in lease.]—Action 
for rent.

Frank Ford, K.C\, for plaintiff.
H. H. Parlée, K.C., for defendant.
Ives, J.:—Upon a breach of covenant on the part of the 

lessee, which has taken place, because the work was to be done 
forthwith, the plaintiff could claim and * no doubt be 
awarded as damages the amount of the cost to complete what 
the lessee failed to do. Hut it appears to be pretty well settled 
that the term “creditor" in the Assignments Act does not include 
one w hose claim is for unliquidated damages, and who has not 
obtained his judgment until after the assignment. A er of

ALTA.
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ALTA. authorities are cited I>y Cassels in his work on tlie Ontario Act 
S c. and among them the case of (!rant v. 11'#.</. 2d A.It. (Ont.) 53d.

He who has a claim for damage does not become a creditor 
until judgment is rendered and entered. The Quet n \. Hopk ins <V 
Ferguson, [189ti] 1 Q.B. t>52.

The undertaking of the lessee to perform an isolated piece of 
work on the demised premises cannot be treated as rent. The 
service is not periodic, and the lessor could not recover by distraint.

The action is dismissed as against the assignee MacKinnon 
with costs and judgment against defendant honey for SI.5IV 
and Sb.tWM) or as may be found ujani reference and costs, such 
judgment. however, not to rank upon the estate in the hands of 
the assignee.

BAIT v. BATT.
Mbrrln Supreme Court, llynttmnn, ./. January lb, I&IU.

Divorce and separation ( $ X' A—45)—Alimony—Desertion 
—Sufficient cause—Duty to testify in per non— Property and in
comes.]—Action for alimony.

McCaul tV Valens, for plaintiff.
.1. /•’. Firing, K.< and (I. II. O’Connor. K.C., for defendants.
Hyndmax. •!.: -The plaintiff, although present with her coun

sel. did not go into the witness box. It may not be an absolute 
condition precedent to the right to recover that the wife should 
personally testify at the trial, but it would appear to me to la
the policy of the Courts to refuse alimony unless she does so. 
and the fact of her not doing so I think must be regarded as 
militating strongly against her. It will be noticed from tin- evi
dence that there is no proof that her husband was living separate 
from the plaintiff “against her will," nor anything which would 
disclose the fact that she was willing to cohabit with him or 
that he was living separate from her without sufficient cause. 
It seems that it is the duty of and the onus is upon the wife to 
prove not only desertion, but that the husband went away against 
the will of the wife. I do not think it is sufficient merely to shew 
that the defendant went away from home and has not been back 
since and that he knew at the time of his departure that he was 
not coming back. The domicile of the husband is the domicile 
of the wife, and if it was her desire to live with her husband 1 
think it was her duty first to have ascertained if possible where
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liv was and olTrr to go to him. On tin* contrary, then* appears 
to have Im*(*ii no communications of any kind lu-t ween the dates 
of his departure and the trial. I think when she had the oppor
tunité of doing so it was her duty to testify at the trial and prove 
clearly that the husband was living separately from her against 
her will and possibly that lie left her without sufficient cause, 
although perhaps the onus is upon the defence to shew sufficient 
cause. Smith v. Smith, 28 L..I. ( l\ «V M.) 27: Ward v. Want, 27 
L.J. ( l\ A: M.) 03; Forster v. Forster, Il O.W.1L 70b; tinieri/ v 
ttraceij 11870). 17 Or. 114.

The plaintiff's claim is under sec. lb, eh. 3. Statutes of Alberta 
1907. wherein the Supreme Court is given jurisdiction to grant 
alimony in three eases.

11 To any wife who would Ik» entitled to nlimony by the law of l .nuhnd 
i J) to :my wife who would he entitled l>\ the law of bugtand to a divorce 
and to alimony as incident thereto, tdi to any wife whose husband lives separ
ate front her without any sufficient cause and under circumstances which 
would entitle her. by the law of Kngland. to a decree for restitution of con
jugal rights.

This action is based on the third of tilt* above cases. As 
al>ove mentioned it would appear to me to be necessary for the 
plaintiff to shew clearly that the husband is living separately 
against the will of his wife. The Knglish practice requires an 
affidavit to be filed by the wife to satisfy the registrar that a 
written demand for cohabitation and restitution of conjugal 
rights has been made by the petitioner. This exact condition 
precedent does not apply in this province, but I think the principle 
is the same, namely, that there must be proof of her willingness 
to cohabit with him.

There is a further point, namely, the absence of any evidence 
as to whether or not the wife is separately seised or possessed of 
any property or income. Consequently the Court is left quite 
in the dark as to what amount of alimony, if any, should properly 
he granted. The rule, as stated in 10 Hals. 518. appears to be 
an allowance of one-fifth of the joint income of husband and wife. 
In tin* absence therefore of any evidence it: this regard it seems 
to me very difficult if not impossible to say what alimony should 
he assessed. This is only one other reason why I think the plain
tiff’s action must fail.

As to that portion of the plaintiff’s claim which seeks to set 
aside the transfer to the defendant Alhrrt Hughes, I am informed

ALTA.
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that other proceedings are being undertaken with respect to thiv 
and it will not lie necessary for me to decide the point. If. howeve: 
it becomes necessary I am willing to hear further argument, hi 
the meantime I will reserve the question of costs.

Action dismissed.

Re DOBSON.
Alht rln Supreme Court, A pfullali Ihnston. Scott. Hick amt Hyndman, ,1.1 

May 10. in in.
Solicitors ($!!(' 1 -30)—Cost»—Probate—Foreign letters - > 

administration.]—Appeal from an order for solicitor's costs.
C. H. F. Mount, for appellants.
F. I). Tighe, for respondents.
The judgment of the Court was delivered by
Scott, .1.: Where letters probate or letters of administration 

granted by the Courts of another country are sealed by the Dis
trict Court of this province under rule 945. the solicitors for tin 
applicant are, in my opinion, entitled only to costs based upon 
the value of the property devolving which is situated within thi< 
province.

The appeal should, therefore, be dismissed with costs.

QUEBEC FIRE INSURANCE CO. v. MacVICAR.
Hntmh Columbia Supreme Court, Morrison, J. January, 1V10.

Mortgage (§ IV—53)—Assignment—Foreclosure by assigna 
— Fight to proceeds of insurance policy—Mortgage clause.]—Action 
for foreclosure of a mortgage.

Cecil Killarn, for plaintiff.
M. A. Macdonald, for defendant.
Morrison, J.:—The defendant MacVicar, who owned certain 

lands and premises in Vancouver mortgaged the same on February 
Hi, 1911, to one Robertson to secure the repayment of $2100. 
the principal being Me on February 10, 1914. The defendant 
Foster joined the defendant MacVicar in the covenant to repa\ 
The premises were to the extent of 81800 insured by MacVi- u 
On February 25, 1911, MacVicar agreed to sell the said prop» rty 
subject to the mortgage to one Maurice who also insured the 
premises with another company for 828(H) without notice to anti 
without the consent of the plaintiffs. This agreement was duly 
registered. < >n or alnnit the same date MacVicar sold his equity 
of redemption to one Stevens. On March, 29, 1911, MacVicar
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B. C. and client’» bill of costs in which the registrar had held himseli
,< < bound by the scale of fees in Appendix M to tlie B. ('. Supreme

Court Rules 1912.
Matter referred Imck i<> registrar to revise his taxation as he is not hoim , 

by scale, but can allow a reasonable sum for the service# rendered, using the 
scale M only as a guide to enable him In tix what amount is reasonable.

The above direction was given following Re Hr men, [19011] 2 
Ch. 150, and ('hristin v. Lacoste, 2 Que. Q.B. 142, and interpret- 
the authority given to 1 he taxing officer under B.( Supreme ( 'ourt 
Rules 0.05 r. 27 sub-s<‘c. 29 as overriding the limitation apparent l\ 
placed on him by 0.05 r. 8 not to exceed the scale of costs set 
forth in Appendix M to the fuies.

ALBERTA NORTH WEST LUMBER CO. v. LEWIS.
Hritish ( 'ot tmth in Su/urine Court, Morrison, J. December 4, 1916.

Contract» (|VI!3—402) Sale of timber limits— Misrepn- 
sentutioii ns to quantity awl quality•—Subs antial misdescription 
Rescission.]—-Action for rescission of a contract and return of 
purchase money.

H. S. Leniiie, for plaintiff.
K. V. liodtrill, K.C., and /:'. I*. Doris, K.C., for defendants
Morrison, J.: The plaintiffs purchased from the defendant- 

certain timber liniits situate on the west side of Howe Sound, B.< 
in the neighbourhood of Boulder ( reek, a rugged, mountainous 
and somewhat inaccessible territory, for the sum of 825.000. 
The defendants represented that the limits contained approx
imately 125,000.000 feet of timber. There were representations 
also made as to the “ y. It turned out that the “quantity" 
was substantially and materially short of what was represented 
and the quality materially inferior. In short, there was a differ
ence in substance in the nature of the thing, 
k 1 find that the defendants misrepresented both the quantity, 
which is the real element involved, and the quality of the timber, 
which was not of a merchantable quality nor located so :t- to 
make it a reasonable business venture to attempt to log it. Tin- 
representations thus made were untrue and material, and went to 
the root of the transaction and induced the plaintiffs to enter into 
the agreement : Kennedy v. Panama, New Zealand and Australian 
Royal Mai! Co., L.R. 2 Q.B. 580. It was a representation dun' 
locum contractin': Pulsford v. Richards, 17 Boav. 87, 22 L..L( *h. 55'.».

9
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562. Nor does it mutter that, in an action of this kind, the mis- B. C.
representations were innocent, for contracts of this kind fall under s. c.
a sjM'cial class of cases in which innocent misrepresentations affect 
the validity of agreements: Anson on Contracts.

The repress in this case cannot lie put in the category
of cases which turn upon “dealer’s talk." on which |>ersons are 
not supposed to rely. Seeing both the plaintiff and the defend
ants, I think the plaintiff relied on them. Nor is it a ease where 
the means of knowledge were at the plaintiff's * sin the sense 
in which the plaintiff would be presumed to have had the know
ledge of the defendants, as in the ease of Bayley v. Mcrrell, Cro.
Jac. 386; but rather in the class such as Aaron's Beefs v. Twins,
|18tHi| A.C. 273; Hr y ntll v. Syr ye, 1 l)e (i.M. A (i. 660; Haul inn 
v. Wickham, 3 De(l. & ,1. 304.

As the ease of Foulyer v. Lewis, where the parties at the trial 
were the same, the judgment in which I have just written was 
tried at the same sittings as this one, I shall not rejieat my views 
of the law as there stated, which is applicable to this case as well.

In this case there was a misdescription, to put it mildly.
Even though it did not proceed from fraud, where it is a material, 
substantial )x>int so far affecting the subject matter of the contract 
that it may reasonably lie supposed that but for such misdescrip
tion the purchaser might never have entered into the contract 
at all. in such case the contract is avohhnl altogether. 1'nder such 
a state of facts, the purchaser may be considered as not having 
purchased the thing which was really the subject matter of the 
sale: Tindall, C.J., in Flight v. Booth, I Bing. (X.C.) 370. 377.

There will be judgment for the plaintiff as claimed for a re
scission of the agreement and a return of the moneys.

Jmlgnirnl for plaintiff.

SIMMONS v. ROYAL BANK OF CANADA.
Hrilish Columbia Su/treme Court. Murphy. J. Decemlur i, 1915.

HvsBANi) and wife (§ Il F 2—99)- Wife's morlgagt to hank 
—IIusband'n debt—(’onxideration—Fressure—Acknoirlcdgment by 
telephone.]—Action to set. aside mortgage.

H. J. Maitland and II. A. Heyyie, for plaintiff.
A. F. Buckingham and A. 0. Cochrane, for defendant.
Mvkphy, J.:—I fourni at the trial that the deed from Sim

mons to his wife was a voluntary conveyance. I am further of

2495
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the opinion that the transaction was not bona fide in the sense 
defined by Koop v. Smith, 25 D.L.R. 365, 61 Qui. 8.C.R. 554 
It was therefore voidable at the suit of creditors. I find that 
whilst there was no independent advice there was no undue influ
ence exercised on the wife either by her husband or the solicitor. 
I find that she was aware that she was giving a mortgage to the 
bank on the house, but that she was not aware that by its pro
visions default might occur almost immediately enabling tin- 
bank to proceed to realise the security. I find that there was no 
misrepresentation or concealment in connection with the execu
tion of tlie mortgage and that she was sufficiently intelligent ami 
informed to have gathered a sufficient knowledge of the pur]>ort 
of the mortgage by a perusal of it. to at least have led her to seek 
legal advice as to when it would become enforceable. She did 
not read it. but in my opinion that does not give her a ground for 
having it set aside when she was aware of its nature though not 
of all its provisions. I find she knew it must be signed, otherwise 
the bank would take further proceedings against her husband, 
though I think I cannot hold it proven that she knew these would 
take the form of attacking the transfer from him to her. I find she 
executed it because she desired that such further pressure be 
not exerted by the bank, and that consequently there was con
sideration for such execution, as the bank did stay its hand for 
a time and altered its position. In other words I hold she did 
not know exactly what the bank was to do. but she- did know 
execution by her of the mortgage would enure to her husband's 
benefit as a result of some action or stay of action by the bank, 
and this benefit she desired to secure for him. I find that tin- 
acknowledgment was taken by the solicitor over the téléphon
ât a time when her husband was in the house and probably within 
hearing. In my opinion such acknowledgment was not taken 
in accordance with the provisions of the Land Registry Act. 
but whatever may be the effect of this I hold it does not make 
out the cause of action set up in these proceedings. In this 
view of the facts I hold on the decision of the Bank of Montreal v. 
Stuart, [1911] AX’. 120, that her action must be dismissed.

The counterclaim is set up alternatively and counsel for 
the defence, as I understood him, desired it dismissed if he suc
ceeded in the defence. Tin- action is dismissed with costs and 
the counterclaim dismissed without costs. Action ditonixsi</.
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BRITISH COLUMBIA TRUST CORPORATION v. A1CKIN.
British Columbia Supreme Court, Murphy, J. February 7, 1916.

Evidence VI I - 508)—Parol evidence an to additional 
equitable mortgage—Admissibility.]- Action to establish mortgage.

A. I). Taylor and //. Campbell, for plaint ill.
Wood, for defendant A mane.
J. A. MacIones, for defendant Aivkin.
Muhpiiy, J.:—In my opinion Mr. Machines’ point that 

plaintiffs have no mortgage is well taken. Ex parte Hmt/nr, 
19 Yes. ,lr. 177. decides that a legal mortgagee cannot prove by 
parol evidence that he is entitled to an additional equitable 
mortgage on the property on which he holds a legal mortgage. 
Admittedly the legal mortgage here has been satisfied. 1 can 
find nothing in the I.and Registry Act doing away with tIn
decision in Ex parte Hooper, supra. Action dismissed.

SERVICE v. MILNE AND CENTRAL OKANAGAN LANDS.
British Columbia Court of Ap/sal, Macdonald, C.J.A., Irving, Martin.

(Jalliher and mcFhdtips, JJ.A. March 7. 1916.

Dismissal and discontinuance (§ 1—3)—Substitution of 
parties—Right to discontinue action—Plaintiff suing on behalf of 
himself and debenture holders.]—Appeal bv plaintiff from order 
of Murphy, J.

Joseph Martin, K.C., for appellant.
Sir Charles Hibbert Tapper, K.C., for respondent.
The judgment of the Court was delivered by
Galliher, J.A.:—I would dismiss the appeal.
On May 28, 1915, Murphy, J., made an order adding Thomas 

H. Milne as a jmrty defendant and giving the said Milne the con
duct of the action instead of the plaintiff Service. This order 
stands, and has not been appealed from.

On June 10, 1915, the plaintiff Service, filed and served a 
notice of discontinuance of the action and this notice was set 
aside by order of Murphy, J., dated June 22. 1915, ami by the 
same order the writ of summons was amended by striking out 
the name of George Service as plaintiff and substituting therefor 
Thomas H. Milne as plaintiff, ami by striking him out as an 
added defendant. It is against this order that the appeal is 
taken. While it is true that a plaintiff even when he sues on 
behalf of himself and all other debenture holders can before
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B. C. 
C A.

judgment discontinue, lie being deminus lites, such was not 
Service's position at the time he discontinued.

The order of May 28 had transferred the conduct of the 
action to Milne.

Then it was objected that Milne could not be made plaintiff 
without his written consent, but it is pointed out that Milne was 
already a party defendant by the order of May 28th, and was at 
his own request made party plaintiff in the order appealed from, 
and filed a consent in writing signed by his attorney, sworn to as 
such, and which is not contradicted. 1 think such a consent is 
sufficient : See Morton v. Copeland, Hi (ML 517; 24 L.J.C.P. Hit».

Martin, J.A., dissented. Appeal dismissed.

Re B.C. PORTLAND CEMENT CO.
British Columbia Court of Ap/teal, Macdonald, C.J.A., and Irving, Martin 

(lalliher and AtcPhiUips, JJ.A. March 7. liHO.
[Re B.C. Portland Cement Co., 22 D.L.lt. 00!», affirmed.]

. Corporations and companies ($ IV D1—74)—Power In 
issue bonds to raise loan—Securities—“Pledge”—Priorities.] 
Appeal from judgment of Macdonald, .1., 22 D.L.R. 009.

.S'. S. Taylor, K.C., for appellant.
R. M. Macdonald, for respondent.
Macdonald, C.J.A: 1 would dismiss appeal.
Mi Phillips, J.A., concurred.
Martin, J.A.:—This appeal turns on the short point that the 

power to raise money by way of a loan, (which I agree might have 
been done by pledging or selling the bonds in question) was not 
properly exercised by handing them over to creditors as security 
for existing debts. That, either in the ordinary business accept
ance of the term, or in the circumstances of this case, cannot be 
fairly said to be a “pledge" of the bonds to raise money for tlie 
purposes of the company.

It follows that the appeal should be dismissed.
Irving and Galliher, JJ.A., agreed with the trial

A ppea l dism isseil.

ROACH v. GRAY
British Columbia Court of Ap/teal, Macdonald. C.J.A.. and Irrtng, Call >« 

and McPhilli/ts. JJ.A A/ml .1. 1916
Principal and agent '(§ III—311—Secret profits—Fiduciary 

relationship—Agency vel non.J—Appeal by defendant from judg 
ment of Schultz, Co.J.

9
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Dougina Armour, for appellant, defendant.
lt\ C. llrown, for respondent, appellant.
Mai donald, C.J.A.:- I think the appeal shou! I he allowed, 

and the cross-appeal dismissed. The question involved in the 
appeal is entirely one of fact. The plaintiff's own evidence is 
conclusive in shewing that the only person recognized by him as 
his agent in the transaction was the defendant's stenographer. 
The plaintiff could not succeed in recovering a secret profit unless 
lie could show that the defendant stood in a fiduciary relationship 
towards him. He might have done so by shewing a partnership 
between the stenographer and the defendant, but he has not 
succeeded in doing so.

Irving and M< Phillips, .1.1.A., concurred.
(ÎALLIHEK, J.A.: I would allow the appeal and dismiss the 

cross-appeal. The evidence establishes that Gray was not the 
agent of Roach, and is not in my opinion sufficient to establish a 
partnership between Gray and Miss Linehart. Appeal allouai. 

CORPORATION OF NORTH VANCOUVER v. VANCOUVER POWER CO.
Brihxk Columbia Court of A/i/miiI. Mactlontiltl, < 1 , and Irvintj. Marlin

anti (lulliht r. .1.1. A. 1 /*ril 3. 1916.

Municipal corporations (| II F I —-1415) — "Adjacent" 
inunicipalitiea - Districts — Incorporation Power franchises 
“Adopted”—Bights of company.]—Appeal from judgment of 
Murphy, J.

L. (I. McPhillips, K.C., for appellant, defendant.
H. P. Davis, K.C., for respondent, plaintiff.
Macdonald, C.J.A. :—I would dismiss the appeal for the 

reasons given by Galliher. .1.
Martin, J.A.: In my opinion this appeal should be dismissed 

for the reasons given by the trial Judge. Section 23 and the 5th 
clause of schedule A should be read together and really mean the 
same thing. The word “adopted," used in said sec. 23, on which 
much stress was laid for the appellant, has several meanings which 
do not conflict with this view—see Murray's New English Dic
tionary. There are often difficulties in the practical operation 
and carrying out of powers and contracts in cases where traction, 
power, light and water properties and franchises are situate in 
different municipalities, but that is contemplated by secs. (12) 
and (15) of the Municipal Clauses Act HMMi, passed in the same 
year as schedule A, and one municipality is none the less
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B. C. “adjacent” to another hevause the latter hapi>cns to he sur-
C. A. rouiuled by the former.

Gallihkr, J.A.:—Had there been no incorporation of tin 
(*ity of North Vancouver, there could be no doubt but what tin 
District of North Vancouver could take over the defendant 
undertakings in the terms of the agreement.

We have then to examine what effect (if any) such incorpora
tion lias had upon the agreement.

The* ‘ " to the Act of Incorporation, being eh! 35 of ltMiii. 
proceeds first to grant and convey from the district municipality 
to the city municipality certain properties set out in sirs. I to 
13 inclusive, none of which sections in any way affect the matter 
in issue herein.

Clause f> at p. 300 of the statute, deals with the agreement 
between plaintiff and defendant in these words:—

The city covenants to carry out and give effect to all the undertakings 
of the district corporation so far as they relate to any part of the city area uiuti i 
the agreements entered into between the district cor|s»ration and the It < 
Electric R. Co. for tramway service, electric lighting, heating and |mixm i 
system, and street lighting service.
Of course when the area included in the city municipality was 
cut off from the district municipality, and the city incorporated, 
the district municipality could not exercise any powers within 
that area, and in order to keep faith with the company under 
the agreement, clause 5 was inserted, which, as I view it. creates 
no rights in tin* city under the agreement other than (in the area 
comprised in the city), administrative and regulating rights, and 
imposes on the city the obligation of carrying out within that 
area the agreement entered into between the plaintiff and 
defendant.

Sec. 23 of the Act ratifies and confirms the agreements between 
plaintiff and defendant.

The adoption and carrying into effect of these agreements 
by the city does not, as the trial Judge puts it, affect the rights 
of the district corporation to take over the undertakings of the 
company at the expiration of the ten-year )x>riods. What has 
taken place under the Act is as regards tin* city area to substi
tute the city for the district to carry out and give effect to tin 
district undertakings with the company. It was optional with 
the district whether they took over the undertaking or not, 
there was no obligation as between them and the company that

9895
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they should do so, and lienee no such ohligntion was imposed 
on tin* city by the Act. That option, which was a right held 
by the district, was never transferred, still exists, and, in my 
opinion, is enforceable. Appeal dix mi sued.

Re PHELAN, A SOLICITOR.
Hr il ink Col innl> in Supreme Court. Macitonaht, J.

Solicitors (§ Il (' I 30)- Taxation of solicitor's bill of costs 
Form of Summons.] Application to tax a solicitor's bill of costs 
under (). 55 2, sub-see. 15.

0. C. Hass, for J. Hoscowitz.
('. H. S. Phelan, for himself.
This was an ion by the client for an order of course

under sec. 70 of the Legal Professions Act eh. 130, (2 (îeo. V., 
R.S.B.C.) for the taxation of a solicitor's bill of costs. The 
application was made by ordinary summons intituled in the matter 
of the Act and the solicitor.

Held per Macdonald, J.. following Chitty’s Forms p. 10, and 
Daniell's Chancery Practice, 8th ed. p. 1000, the application 
should have been made by originating summons.

Application dismissed with costs and leave to restrain proceed
ings refused. Application dismissed.

Re NORTH WESTERN LIFE INSURANCE CO.
Manitoba King's Hench, Metcalfe, J. January 17, 1916.

Insurance ($ I A—9)—License to do business—Statutory 
requirements—Capital stock—Subscribed and paid— Premium 
funds—Application.]—Case submitted for interpretation of par. 
(a) of sec. 10 of the Manitoba Insurance Act, H.S.M. 1013, eh. 
98, as amended by see. 0, eh. 33, Manitoba Statutes 1915.

./. Allen, Deputy Atty-Cen'I., for the Crown.
I. Pitblado, for the company.
Metcalfe, J.j—This company is incorporated under the 

Statutes of Manitoba, 1014, eh. 151. It has applied to the 
Provincial Treasurer for a license under the Manitoba Insurance 
Act, H.S.M. ch. 08. Thereupon the Lieutenant-!îovernor-in 
< ouncil has referred to me for hearing and consideration the inter
pretation of par. (a) of sec. 10 of the Manitoba Insurance Act, 
being ch. 08, H.S.M. 1013, as amended by see. 0, ch. 33 of 1015 
Statutes of Manitoba.

It is admitted that this Act as amended “ *s to the North

B. C. 

s. C.

MAN.

K B.
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Western Life Insurance Co. It is also admitted: 1. That th« 
K. B. authorized capital is .$">00,000. 2. That S2(X).000 of the sail I

capital stock has been bona fide subst ribed for and taken up. d 
That over $50,000 in cash has l>een paid to the company and 
applied on account of premium, the stock jj been sold at a 
premium as provided in sec. 5 of the Act of Incur]Miration, 4 < leu. 
V. ch. 151. 4. That if the amount so applied lx- deducted from 
tlx- money paid, the company has in its treasury less than $50,000. 
and 5. That the company has in its treasury more than $25,000 
in compliance with sec. 5 of its said Act of Incorporation.

Sec. 5 of the Act of Incor]Miration is as follows :
The shares of capital slock subscribed for shall, after the first payment 

thereon, be paid in by such instalments, and at such times and places, as thi 
said directors shall ap|K>int. No such instalment shall exceed 10' », and not 
less than three months’ notice of any call u|kui stock shall lx- given; and 
trustees, executors, administrators ami curators paying instalments upon tin 
shares of deceased shareholders shall In- ami are hereby res|M-ctively indemni
fied for leaving the same; provided always that it shall not lx- lawful for the 
said company to commence the business of life insurance until at least $200,000 
of the said capital stock shall have been subscribed at a premium of not less 
than Slô |ht $100 share, and $20,000 shall have been actually paid in in 
cash on account of subscribed stock, but no costs, charges or expenses incurred 
in applying for and obtaining this Act, ami all other expenses, preparatory 
or relating thereto, shall lx* paid out of tlx- said $20.000.

I am not satisfied that the moneys having been applied mi 
account of premium stand in the same position as though paid in 
and applied on capital account. Neither am I satisfied that sec. 
5 of the Act of Incorporation precludes the company from spending 
its capital account on promotion expenses subst-quent to the ob
taining of the Act.

For the company it may be said that if the premium money 
cannot be paid out for any other purpose than cotild < the
application of the moneys is a matter of accounting only. 1 
think it safer for all parties that money received from stock sub
scriptions should be applied to capital account. Any other pro
ceeding may tend to a larger expenditure of the company’s funds. 
Vnless I am satisfied that these premium moneys cannot be cx-

umting
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DOUCET v. SALEM SODE & CO.
Suva Scotia Supreme Court, tirnham, C.J., amt Husgell and Drysdale. JJ.

February 20, 1010.

Fraudulent conveyantes i$ Il S) Voluntary transfer of 
merchandise by insolvent Doctrine of confusion and mixture of 
goods.] ApjK'iil from tin* judgment of Harris, in favour of 
plaintiff, in an action by plaintiff as official assignee for the general 
lienefit of creditors, to recover a large quantity of goods alleged 
to have Ihvii transferred by the insolvent to defendants volunt rily 
and by collusion with defendants with the intention of defeating, 
defrauding and hindering creditors.

I). McXeil, K.C.. for respondent.
Russell, J. : 1 am of opinion that the appeal from the decision 

of the trial Judge must lie dismissed with costs for the reasons 
fully stated in the judgment ap|M>uled from and which it is wholly 
unnecessary to repeat here. The only question that was in the 
least degree arguable was whether the doctrine as to confusion 
or mixture of goods could lie pro|ierl\ applied to goods of the 
character of those in question here, being a stock of boots and 
shoes and, generally, such goods as would be found in a country 
store. In the Massachusetts ease of Under v. Hatheway. 21 Pick. 
298, the principle on which the trial Judge has acted was applied 
to a lot of wood impro|ierly mixed with that of another party. 
That would not necessarily be applicable to such a case as this 
because there would be nothing to enable one to distinguish one 
stick of wood from another in a wood pile. Hut in the later case 
of Willard v. litre. II Met. 493, the goods were palm leaf hats 
which it should seem would be as likely to be distinguishable from 
other hats with which they were mixed as the Units and shoes in 
the present case. The decision in this ease was that of Shaw, ( '.J., 
a recognised master of the Common Law, who states the doctrine 
in the same terms as those followed in the judgment appealed from.

(î rah am, concurred.
Dkysdale, J.: I agree that the appeal should be dismissed.

I do not think it is necessary to deal with intermixing. The goods 
taken were fraudulently removed to defendants' premises and 1 
think defendants failed to establish that the goods replevined 
were ever mixed with any of the defendants' property.

A jipeal dismissed.
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N. S. DOUCET v. SIDE SODE.
y. C' A’ova Scotia Supreme Court, Craham, C.J., mid It us sel l and Drysdale, «/,/.

February 20. 1916.

Fraudulent conveyances (§ VI—30)—Transactions between 
husband and wife—Presumption of fraud—Harden of proof of 
good faith.]—Appeal from the judgment of Harris, ,)., setting 
aside as fraudulent and void as against creditors, two deeds 
mentioned in the statement of claim and ordering them to be 
struck off the records of registry.

The action was brought by plaintiff as official assignee for the 
county on behalf of creditors of the defendant Side Sode for the 
purpose of setting aside a deed dated August 14, 1914, whereby 
the defendant Side Sode conveyed to the defendant Salem Sode 
and his heirs certain lots of land described. Also a deed bearing 
the same date whereby the defendant Salem Sode conveyed the 
same lots of land to the defendant Jennie Sode. It was alleged 
that at the date of the conveyances the defendant Side Sode was 
insolvent and unable to pay his creditors and that the deeds were 
made voluntarily and collusively and with the intention of defeat
ing and delaying creditors.

The trial Judge held that the transaction was to be regarded 
in the same way as a deed direct from the husband to the wife, 
both being dated the same day, in the same handwriting, proved 
before the same solicitor on the same day and both having l>een 
recorded the same hour of the same day. That the transaction 
being one l>etween husband and wife was open to suspicion. That 
the transfer being part of a scheme to defraud creditors the burden 
was upon those seeking to support the conveyance to prove that 
the grantor was able to satisfy his creditors after taking into 
consideration his subsequent illegal and fraudulent transactions 
and that this they had failed to do. That it was a suspicious 
circumstance that the parties interested were not called to give 
evidence. That the burden was u]xm defendants to show that 
the property liore a fair and relative value to the consideration. 
That under the circumstances in evidence the burden was upon 
the parties to the transaction to shew bona fides.

D. McNeil, K.C., for respondent.
Russell, J.:—It did not occur to me that there was any 

arguable question presented on the appeal in this case. Portions 
of the reasoning and one or more of the legal propositions stated
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in the decision of the trial Judge were criticised by the appellant's 
counsel, hut it is not necessary to pronounce upon the validity 
of those criticisms. The fraudulent intent and corresponding 
effects of the transaction assailed were too obvious and palpable 
to leave any hope of its being supported.

The appeal should Ik* dismissed with costs.
Graham, C.J., and Dryhdale, J., concurred.

A ppeal dism Used.

SCHWARTZ v. WILLIAMS.
Ontario Supreme Court, Middleton, J. November 29, 1915.

Mortgage (§ VT E—90)—Short Forms Act—Additional cove
nants— Acceleration clause — Bonus — Power of Court to relieve 
against ftenal provisions—Costs)—Motion to dissolve an interim 
injunction which restrained the mortgagee from proceeding to 
exercise the power of sale contained in the mortgage.

L. Davis, for defendant.
W. J. McLarty, for plaintiffs.
Middleton, J.:—By mortgage dated the 20th February, 1915, 

the plaintiffs mortgaged to the defendant certain lands to secure 
$4,000, with interest at 7 per cent., repayable $300 in six equal 
consecutive half-yearly instalments of $50, and the balance* on 
the 20th February, 1920; the interest and instalments of principal 
being payable on the 20th February and 20th August in each year.

The mortgage is in pursuance of the Short Forms of Mort
gages Act, but contains many added covenants and provisions. 
Inter alia, there is a provision that if the mortgagors “make 
default as to any of the covenants or provisos herein contained 
the principal hereby secured shall at the option of the mortgagee 
. . . forthwith become due and payable.” There is also a 
covenant that if the principal is not paid at maturity the mort
gagors shall not be at liberty to pay the same except after three 
months’ notice in writing or upon payment of three months’ 
interest in lieu of notice; and a further covenant that if an action 
is brought or the lands are sold the mortgagee shall be entitled 
“to be paid as an indemnity three months' interest in advance on 
the principal so paid or recovered in addition to interest to the 
date of payment.” There is the ordinary covenant for payment 
of taxes.

The taxes for the year 1915 became in default, and the interest

N. S.

K. C.

ONT.
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was also in default. The mortgagors tendered the amount of the 
interest, and are ready to pay tiie taxes and the costs incurred 
in serving notice of intention to exercise the power of sale; but 
the mortgagee1 refuses to stay her hand, claiming: (1) that, de
fault having been made in payment of taxes, the Court has no 
power to relieve from the stipulated consequences of default; 
and (2) that the mortgagee is entitled, as a condition of any 
relief granted, to three months’ interest on the principal money 
as a bonus, in addition to the interest earned and to be earned.

The mortgage being subsequent to the1 4th August, 1914, the 
provisions of the Mortgagors and Purchasers Relief Act, 1915, 
cannot be invoked to aid the mortgagors.

In Todd v. Linklater (1901), 1 O.L.R. 103, it was held that 
where under clause 16 of the Short Forms of Mortgages Act the 
mortgagor is entitled to relief, all the consequences of default are 
at an end, and the mortgagee has no right to exercise the power 
of sale.

What is here contended by the mortgagee is, that this covenant 
provides solely for acceleration upon default of payment of 
interest and for relief upon payment of arrears of interest, and 
that, where the acceleration takes place not by default of pay
ment of interest, but by default of the performance of the cove
nant to pay taxes, there is no provision for relief. As 1 would 
read the mortgage, this addition to the statutory covenant is in 
effect a qualification of or addition to the covenant, and I think 
I am warranted in reading into the power to relieve, the same 
qualification and addition; and, as the mortgagee has added to 
the one clause the acceleration upon default in payment of taxes, 
I should read into the other clause, giving the Court power to 
relieve, the corresponding addition to the power.

I am by no means satisfied that the power of the Court to 
relieve against oppressive and unfair forfeiture is as narrow as 
contended for by Mr. Davis. Kilmer v. B. C. Orchard Lands. 
10 D.L.R. 172, [1913J A.C. 319, appears to recognise the existence 
of a much wider power to relieve against penal provisions than has 
sometimes been supposed; and my brother Britton found a way 
of affording relief in Empire Loan and Savings Co. v. McRae (1903), 
5 O.L.R. 710.

I am also against the contention of the mortgagee that she is 
entitled to a lwnus of three months’ interest. Interest is money
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paid for the* use of money. On the mortgagors living relieved 
from tin1 default, the interest up to date will be paid, and the 
interest for the future must also he paid. I cannot see why 
there should also he paid another sum equivalent to tin* interest 
which will he normally earned and paid. If. on default of pay
ment for one day, three months’ interest must he given, although 
the loan continues and interest is thereafter earned, this so-called 
interest is clearly in the nature of a penalty. It is quite a different 
thing to demand a bonus of interest where the mortgage is paid 
off and the money must he idle for some time in the mortgagee’s 
hands while seeking reinvestment. There, it may he a reasonable 
sum allowed for compensation for the premature or unexj>ectod 
payment and the incidental trouble imposed upon the mortgagee.

In the result, this litigation appears to have been occasioned 
by the unfounded claims of the mortgagee, and she must hear 
the costs.

I much regret to find that in these times, when the Legisla
ture has intervened to aid those unfortunately incumbered with a 
burden of debt, by means of the salutary provisions of the Mora
torium Act,* this mortgagee—whose security does not come 
under the provisions of that Act—should seek to enforce these 
harsh, I might say unconscionable, provisions of the mortgage 
security against the debtor; and I am not sorry to find my way 
clear to afford relief.

It is not inopportune that I should draw the attention of those 
in authority to the nature of the provisions sometimes found in 
mortgage securities. At one time, fire insurance policies contain
ed so many provisions which were deemed unjust and oppressive 
that the Legislature intervened, providing a statutory form; and 
now no departure from that statutory form is of any validity 
unless the variation from the? statutory provision is printed in 
conspicuous type and in red ink, nor unless it is held by the Court 
to be just and reasonable. Mortgagors now append their signa
tures at the end of a voluminous and compactly printed docu
ment, which they do not read, and which they could not under
stand or apprehend if they did read; and against many of the 
provisions embodied in this mass of printed matter the Court 
has no power to relieve. Without being unduly paternal, the

ONT.

S. C.

*The Mortgagors and Purchasers Relief Act, 1915. 5 Geo. V. eh. 22 (().)
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ONT. Legislature might well afford to mortgagors a protection analagous 
S. c. to that afforded to policy-holders.

|Tlim* who an ap|H*al by tbe «Ivfvmlant from tin* judgment of Midulk 
ton. .1.. in favour of tla- plaintill's as above: but. after the appeal had been 
in part heard by a Divisional ( ourt of the Appellate Division, on the 17tli 
Deeemlier. MM5. a settlement was effected between the parties, and the 
judgment was varied by the Court, by consent, according to the terms of 
the settlement. |

K. AND S. AUTO TIRE CO. v. RUTHERFORD.
Ontario Suftreme Court. Hotly in*. J.A. Sovember 23, 1915.

Guaranty (§ II—12)—Increase of liability an no ground for 
discharge—Limitations and terms of guaranties—Definiteness— 

Sealing—Alteration of sealed contract by unsealed instrument.]— 

Action upon two guaranties signed by the defendant.
Leighton McCarthy, K.C., for plaintiffs.
Ceorge Wilkie, for defendant.
Hodoink, J.A.:—The amendment to paragraph ô of the state

ment of claim, asked for at the trial, is granted.
The action is upon two guaranties signed by the defendant in 

favour of the plaintiffs, dated the 7th February, 1914, and the 
27th February, 1914, both set out in the pleadings. They are as 
follows:—

“ Whereas the Kelly Tire Company Limited, heretofore carry
ing on business in Montreal, is indebted to the K. and S. Company 
in the sum of four thousand dollars, and the MacDonell Tire 
Company, also carrying on business in Montreal, is indebted to 
the K. and S. Company in the sum of twenty-eight hundred 
dollars.

“And whereas a new company is about to lie incorporated, 
under the name of “Motor Tire Limited,” or such other name as 
may lie given to it (hereinafter called the new company), for tin- 
purpose of taking over the business of the Kelly Tire Company 
and the MacDonell Tire Company.

“And whereas the K. and S. Company has agreed to supply 
goods to the new company upon the guaranty of the said Ruther
ford as hereinafter mentioned.

“Now it is witnessed :—
“That tfic said Rutherford, in pursuance of the premises and 

in consideration of the K. and S. Company supplying goods to 
the new company from time to time to such extent and on such 
terms of credit as the K. and S. Company shall think fit, doth
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hereby guarantee to the K. and S. Company the payment to it ONT. 
of the said sum of four thousand dollars now owing by the Kelly s. V 
Tire Company and the sum of twenty-eight hundred dollars now 
owing by the MacDonell Tire Company, ami any interest at the 
usual bank rates on any extension of the payment of the said 
sums, and doth also guarantee to the K. and S. company pay
ment for all goods which may be sold by the K. and S. Com
pany to the new company, and the due payment of all paper, 
notes, or other collateral which may be at any time given to the 
K. and S. Company or held by it in respect of the said indebted
ness or for goods to l>e supplied as aforesaid upon which the new 
company shall or may lie liable.

“This guaranty shall be a continuing guaranty for the benefit 
of the K. and S. Company and its assigns to the extent of fifteen 
thousand dollars in addition to the sums now owing by the Kelly 
Tire Company and the MacDonell Tire Company as aforesaid, 
and shall extend to and be security for all and every sum or sums 
of money to the extent aforesaid which shall or may at any time 
be due from the new company to the K. and S. Company over 
and above any moneys which shall be received from the said new 
company or which may lie realised from any securities which the 
K. and S. Company hold or may hereafter hold in respect of any 
such indebtedness.

“The K. and S. Company shall have the right at any time to 
refuse credit to the new company, and to release any collateral 
or other securities, extend the time for payment to the new com
pany, or to any person liable upon any collateral or other security 
which the K. and S. Company may at any time hold, or com
promise or compound with the new company or with any other 
person liable as aforesaid without notice and without affecting or 
discharging the liability of the said Rutherford.

“And the said Rutherford further agrees with the K. and S. 
Company as and when required to endorse the notes and other 
paper of the Kelly company, the MacDonell company, or the new 
company, in respect of the present indebtedness, or to endorse 
the notes or paper of the new company or of its customers in 
respect of the new company’s future indebtedness to the K. and S. 
Company, and to guarantee the bankers of the K. and S. Company, 
on the usual guarantee forms of such bankers, in respect of any 

47—27 d.l.r.
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sums owing as aforesaid to the extent aforesaid as may he from 
time to time required by the K. and S. Company.

“In witness whereof the said Samuel .1. Rutherford has here
unto set his hand and seal.”

(Dated the 7th February, 1914, and signed, sealed, and 
witnessed accordingly.)

“Toronto, Ont.. Feb. 27th, 1914. 
“K. and S. Auto Tire Co. Ltd., 527 Yonge Street, Toronto.

“Gentlemen: Owing to financial reasons, I understand it i> 
not your intention to have the name of the Kelly Tire Co. Ltd., of 
Montreal, Quebec, changed, or a new company incorporated. < )ur 
agreement of the 7th February will hold good for the Kelly Tire 
Co. Ltd. just as if you had incorporated a new company.

“ Yours truly,
“S. .1. Rutherford.”

The defendant is in business in Toronto as a manufacturer of 
glass, and is a brother-in-law of James 13. McLaren, who appears 
in the transactions preceding and following the giving of these 
guaranties. The MacDoncll Tire Company and the Kelly Tire 
Company were Montreal concerns, neither very prosperous, and 
McLaren was in the former until the 10th February, 1014, when 
he became manager of the latter. While engaged in the Mac
Doncll Tire Company, he became desirous of acquiring the Kelly 
Tire Company and getting the agency for the plaintiffs’ goods, 
and, after some negotiations with Mr. Stanyon, president of the 
plaintiffs, interested the defendant in the matter.

The arrangement which led up to the signing of the first 
guaranty was discussed at the Mossop Hotel, in Toronto, in the 
latter end of December, 1913, when Stanyon, McLaren, and 
the defendant were present. The defendant was called in by his 
brother-in-law, and his assent was gained in order to help him. 
The defendant appears to have been rather easy-going in his 
methods of business; and, throughout, he has done what he was 
asked to do without much question or inquiry. He details the 
conversation in the Mossop Hotel.

Stanyon, according to him, stated that the Kelly Tire Company 
owed the plaintiffs considerable money, and was in difficulties, 
and that he, Stanyon, could get control of the stock, but the 
company itself was in bad odour, and that another name would 
be advisable. Stanyon also mentioned that he would give the
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agency to the new company, but said nothing about charging 
therefor. The defendant says that in the discussion about the 
new company he was asked to take 100 shares, but declined, and 
that McLaren, who wanted stock in it, suggested taking 100 shares 
and paying for it as he could. Further, the defendant said that, 
if he could guarantee so that they could raise* money at the bank, 
he would he pleased to do so.

It appears ultimately to have been agreed that a new company 
was to be formed to take over the MacDonell Tire Company and 
the Kelly Tire Company. The plaintiffs were creditors of both, 
and McLaren was to become manager of the new company, after 
it absorbed both the other companies. The difficulty was, as 
usual, money; and the defendant finally became the backer of 
the project as guarantor to provide this essential for carrying 
on the new venture. St aim in was to get control of the Kelly 
Tire Company, and the assets of that company were to go to the 
new company to pay up his stock therein; McLaren was to get 
stock, and was to pay for it later, as he was able.

The project was ultimately carried out in Montreal on the 
10th February, 1914, by Stanvon, O’Mara, and McLaren. Before 
St any on went to Montreal, he asked for and obtained the first 
guaranty. While there, these parties, during the negotiations, 
found out that to ineor|X)rate a new company would lie expensive 
in several ways, and decided to acquire the Kelly Tire Company 
and let it continue in business.

The plaintiffs, therefore, bought control of that company, 
which had previously taken over the assets and assumed the 
liabilities of the MacDonell Tire Company. This was effected 
by the purchase from one Smith and his associates of 290 shares 
in the Kelly Tire Company, out of a total of 500 shares. The 
price of these shares was agreed at $4,250, and the plaintiffs gave 
twelve notes in favour of Smith for varying amounts, spread 
over twelve months. These notes were handed over to Smith, 
and the stock was duly transferred. When this was done, and 
the directorate of the Kelly Tire Company consisted of Stanvon, 
O’Mara, McLaren, MacDonell, and a brother of McLaren, the 
Kelly Tire Company made an agreement with the plaintiffs by 
which the former should have the exclusive agency in the Province 
of Quebec for certain goods controlled by the plaintiffs, namely, 
the Kelly Springfield Tire Company’s products, Horsey patches,

ONT.
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Racine tires, and other articles. The amount to be paid for this 
S. ('. exclusive agency was $13,350, which was to be satisfied by the 

transfer to the plaintiffs of 91 shares of the Kelly Tire Company 
and the payment of $4,250. This was carried out, but the notes 
for this latter $4,250, which were originally intended to correspond 
with those given to Smith, were made out in the form of three 
notes for $1,400.06 each, payable in four, eight, and twelve 
months. These notes were made by the Kelly Tire Company 
in favour of the plaintiffs, and are now in their possession. The 01 
shares, when transferred, gave the plaintiffs a holding of 381 
shares, which they directed to be divided as follows: 128 shares 
to the defendant; 253 shares to the plaintiffs; providing, at the 
same time, that the shares held by the plaintiffs should, in ranking 
for dividends, be treated as being only 123 shares, so that the 
plaintiff company and the defendant would be practically on an 
even footing as to dividends. The defendant says he did not 
know of this transfer to him, but McLaren knew, and a certificate 
in favour of Rutherford was received by McLaren and put among 
the latter's papers in the safe in his office at Montreal.

On the return of the parties to Toronto, an agency contract 
was sent down to the Kelly Tire Company, which has disappeared. 
It was never signed, but a document purjxjrting to be a copy of 
it was produced, and it appears to have been, with slight differ
ences in the prices or discounts, but as an exclusive contract in the 
Province of Quebec, excepting the city of Hull, acted on by both 
parties since that date, although not formally signed.

After the return of Stanyon and O'Mara from Montreal, leav
ing McLaren in charge as managing director and treasurer, the 
second guaranty was obtained, owing to the project having been 
changed from the formation of a new company to the carrying on 
of the old Kelly Tire Company.

The substantial objection, as urged, to the method adopted of 
acquiring control of both companies and installing McLaren as 
manager, is, that the cash price1 paid for the majority stock of the 
Kelly Tire Company, i. e., $4,250, was in effect added to the 
liabilities of the Kelly Tire Company. There is little doubt that 
the arrangement by which the Kelly Tire Company purchased 
the desired agency for the Springfield tires, etc., for $4,250, was 
a device by which the plaintiff company would be recouped out
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of the profits of tin* business for the amount paid to Smith for the °NT- 
majority stock. s c.

Hut I am unable to see how that fact affects the liability of 
the defendant.

The Kelly Tire Company legally made itself liable for $1,250 
in order to arrive at an arrangement to increase its volume of 
business ; and. when that arrangement was concluded and acted 
upon, it received value therefor.

The rights of majority shareholders are far-reaching, and not 
always fair to the minority, but here no shareholder is involved.
The complaint made is, that this increase in the liabilities of the 
Kelly Tire Company was of moment to the guarantor, and that it 
changed the basis of his contract, and so released him.

This argument overlooks the fact that the basis of the contract 
was not fixed and definite as in Holme v. lirunskill (1877), 3 Q.H.D.
41)5, but was nebulous in the extreme, and contemplated the acqui
sition of two companies, and the launching of a new venture under 
the management of McLaren, with money provided on the credit 
gained by the guaranty. No stipulations were exacted, but tin- 
whole matter was left to shape itself in the way finally adopted 
by the negotiators. The defendant admits that tin* assets of the 
Kelly Tire Company were to go to the plaintiffs to pay for tin- 
acquisition of the majority stock; and the plan finally settled upon 
carried this out in effect, and indeed was more favourable to tin- 
defendant. There was no idea in what was done of prejudicing 
him. The 821),000 of stock was divided between the plaintiffs 
and McLaren, and the latter's share was, at McLaren\s request, 
put in the defendant’s name, and the plaintiffs agreed to allow 
the dividends to go equally upon both portions. The final 
arrangement put McLaren, his brother, and McDonell in as 
directors of the Kelly Tire Company; and, Stanyon says, they 
represented the defendant's interests and controlled the directo
rate.

I cannot find that there was any deliberate concealment. It 
seems reasonably clear that it was intended to make the Kelly 
Tire Company, out of its profits, provide the amount paid for the 
stock. McLaren, on whose behalf the defendant went into the 
matter, was involved in the transaction, knew it all, and hel|>ed 
to carry it out. The defendant admits that McLaren was trying, 
in the original negotiations, to arrange with Stanyon so that he
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__ could handle in Quebec the tires controlled by tin* plaintiffs.
8. C. McLaren was free to communicate with the defendant, so that 

those representing the plaintiffs had no opportunity to deceive 
the defendant, even if they had desired to do so. McLaren 
further admits that nothing was withheld from him, and that he 
did nothing but what was right to the defendant. St any on and 
O’Mara assert that they did communicate everything to the 
defendant; and I think the circumstances corroborate their evi
dence, and that the defendant, on whom I cast no reflection, must 
have forgotten or paid little attention to details which had 
McLaren’s concurrence. The statement made by St any on that 
the defendant requested them not to write letters to him, as he 
did not want his connection with them to become public, was not 
denied by the defendant. The only thing changed which had been 
at all definitely stated, viz., the formation of a new company, was 
communicated to the defendant practically at once, and the second 
guaranty was given to approve the alteration.

The subsequent actions of the defendant bear out the view I 
have taken as to his jiosition. In June of 1914, he went to Mon
treal with St any on and O’Mara, to assist McLaren to get banking 
facilities for the Kelly Tire Company. They tried but were not 
able to make any arrangements. He frequently discussed the 
finances with Stanyon and O’Mara. He was shewn statements, 
though not itemised ones, which he did not read over. He gave 
them in May, pursuant to his guaranty, a 80,(XM) note, and in 
July two notes for $5,000 each. It should not be overlooked that 
on paper the Kelly Tire Company looked prosperous, and that, 
although St a- on at the end of December said the company was 
in difficult McLaren was aware, when the company was taken 
over, that the statement which had been got from independent 
auditors shewed an apparent surplus, and Stanyon says he acted 
upon the statement and on Smith’s representations in purchasing 
the stock.

The agency might well have been considered by McLaren to 
be a profitable one and one worth paying for, because the can
cellation of a previous agency contract with the Kelly Tire Com
pany had caused their business to fall off, between August and 
December, from 83,000 or 84,000 per month to 8700 per month.

The conclusion I have reached is, that there never was any 
clear and definite basis stated on which the guaranties were based,
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but that the idea under which all parties acted was that the 
plaintiffs and McLaren were to make such arrangements as they 
could to effectuate the end in view; and that whatever those 
arrangements necessitated would he accept able to the defendant; 
his point of view being that McLaren would act in his interest in 
the matter. The case must he decided upon the principle illus
trated by such cases as Stewart v. McKean (1855), 10 Ex. 075, 
Webster v. Petre (1879), 1 Ex. D. 127, and Stewart v. Young (1894), 
38 Sol. J. 385. where the basis of the contract was indefinite and 
lacked the precision which would enable a departure from it to 
be readily ascertained. There is no universal obligation to make 
disclosure in cases of guaranty: Dories v. London and Provincial 
Marine Insurance Co. (1878), 8 Ch. I). 409.

Mr. Wilkie argued that the guaranty of the 27th February, 
1914, was an attempted alteration of a contract under seal by 
an instrument not sealed, and, that being ineffective, the original 
guaranty remained as expressed, and, owing to the changed con
ditions, did not bind the defendant.

The answer to that contention is this: if the original guaranty 
was to operate only on the formation of a new company, then it 
was competent for the parties to change that condition and to 
agree to substitute a new state of affairs, which, upon completion, 
caused it to become effective. A guaranty need not be under 
seal, and the reason for the rule asserted, if now existent, is absent 
in cases where the agreement, though under seal, is not one which 
requires a seal to make it valid.

It was further contended that the later guaranty included only 
so much of the earlier one as dealt with the indebtedness of the 
Kelly Tire Company recited therein, viz., 84,000. I do not 
think this is the correct construction of the letter of the 27th 
February, 1914. The words “just as if you had incorporated a 
new company” mean, I take it, to the full extent contemplated 
in case a new company had been incorporated.

Rut I do not think the guaranties extend to cover the three 
notes (forming exhibit 4) given for the acquisition of the exclusive 
agency. Both in the recital and in the obligation the liability is 
limited to payment for goods to be supplied, and these notes are 
not included in that description. The contract of guaranty is 
strictissimi juris, and the defendant is entitled to object to any
thing not expressly mentioned therein.
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On the whole case, I am of opinion that judgment must lie 
entered for the plaintiffs, with a reference to the Master in 
Ordinary to take the accounts. In that reference the Master is 
to have regard to the fact that the two sums of $2,800 and $4,0011 
are admitted as being due on that date, but the defendant will 
have the right to shew that since then they have been reduced 
either by payment or by set-off, or by allowances, if the allow
ances have been made ujnm a basis existing prior to or at the date 
of the guaranty. On the reference, of course, the Master must 
disregard the Smith notes, which appear to have been improperly 
charged up to the Kelly Tire Company, as well as the three other 
notes, exhibit number 4, which notes, as I have said, are not 
properly chargeable under the guaranty.

The plaintiffs should have their costs up to and including tin- 
trial. Further directions and costs of reference will be reserved.

Under the order made by me at the opening of the case, on the 
motion for directions, the third party is to be bound by tin- 
account, while its liability is to be the subject of subsequent trial.

Judgment for plaintiff.
|February 1H. 1916. An appeal by the defendant was heard bv Meredith.

C. J.C'.P.. and Riddell. Lennox and Masten, JJ. The ap|>eal was dismissed.

OSHAWA LANDS AND INVESTMENTS LTD. v. NEWSOM.
Ontario Supreme Court, Ap/n ilate Division, Meredith, C.J.O., (!arrow, Mariann.

Magee, and Hodyins, JJ.A. January 10, 1910.

Vendor and purchaser (§ 1 E—27)—Fraud and misrepre
sentation—Rescission—Third parties—Res judicata.]—Appeal by 
the plaintiff company from the judgment of Middleton, J., 21
D. L.R. 838, dismissing an action to recover the purchase price 
of land sold and ordering a rescission of the contract.

I. F. Hellmuth, K.C., and H. C. Macdonald, for appellant com
pany.

N. IF. Rowell, K.C., and E. M. Rowan, for defendant, 
respondent.

E. T. Coatsworth, for the third parties, Medcalf and Poutney.
Hoduins, J.A., delivering the judgment of the Court, said 

that so far as the evidence and exhibits enabled the Court to 
comprehend the standards recognised and the methods em
ployed in the sales which were the subject of this action, there 
was no reason to differ from the learned Judge’s conclusion. 
Necessarily, in a case involving the making and the truthfulness
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of representations, the view of the trial Judge was entitled to ONT.
great weight ; and the evidence, when analysed, did not support s. C.
the position taken by counsel for the appellant company on the 
argument, nor that put forward in the notice of appeal.

There was no satisfactory evidence that the defendant made 
independent inquiries and relied solely, or even principally, 
upon them. The remarks of Lord Halsbury, L.(in Aaron's 
Reefs Limited v. Tu'iss, [18tH>| A.C. 273, at p. 284. seemed appli
cable : “You may use language in such a way as, although in the 
form of hope and expectation, it may become a representation 
as to existing facts, and if so. and if it is brought to your know
ledge that these facts arc false, it is a fraud.”

The disposition made by the trial Judge of the action, as 
between the appellant company, the respondent, and the third 
parties before the Court, although only on a third party notice, 
was right and proper: St rath y v. Stephens, 15 D.L.H. 125, 20 
O.L.R. 383. The presence of the third parties was clearly neces
sary to enable the Court effectually and completely to adjudicate 
upon the questions involved in the action: for without them the 
lands could not be released from all claims. They ought, how
ever, to lx* formally added as defendants, and the pleadings 
amended, before the order on this appeal is issued

As to Medealf, the plea of res judicata could not be estab
lished. The former action was dismissed as against the present 
appellant, on the ground that Medealf had not bought from it, 
but from Newsom. As against him it was dismissed because his 
representations were not then proved to be untrue ; so that, as 
to both the appellant company and the respondent, there was no 
estoppel in the present action, and the principle of res judicata 
had no application.

The appeal should Ik* dismissed with costs as to the respon
dent and third parties—the latter to tax one bill only.

---------Appeal dismissed.
LLOYD v. ROBERTSON.

Ontario Supreme Court. Meredith, C.J.C.i*. January 3. 1910.

Wills (§ I D—38)—Action to set aside after probate—Want of 
testamentary capacity—Undue influence—Suspicious circumstances 

Senility—Reasonableness of disposition—Onus of proof—Stare 
decisis—Finding of facts—Adjudication—Rinding effect on bene-
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8.C.
ficiaries not parties—Costs.]—Action for a declaration that a cer
tain testamentary writing admitted to probate was not the true 
last will and testament of the deceased, and to set aside; the; grant 
of le;tte;rs probate.

J. C. Makim, K.(.\, for plaintiff.
J. J. Coughlin, for defendants.
Meredith, ('.JAM1.:—There is but one; question involved in 

this action, and that question is entirely one; of fact :—Is the; will 
in question the; last will of John Lloyd, deceased?

The plaintiff attacks it on the grounds of want of testamen
tary capacity and undue influence ; the defendants pleading that 
the testator “was of sound mind and testamentary capacity 
that the will was “not obtained by any undue influence and 
that “it is the true last will and testament” of the said “John 
Lloyd.”

Probate of the will was granted to the executors named in 
it, by the proper Surrogate Court; the proceedings there having 
been taken in common form, without notice to the plaintiff, who 
is one of the two sons of the said John Lloyd, they two being his 
only heirs at law and next of kin him surviving.

The proceedings in the Surrogate Court do not stand in the 
way of a determination here of the questions involved in this 
action; it is now so expressly provided by legislation; see the 
Judicature Act, R.S.O. 1014, eh. 50, sec. 3; and the Judicature 
Act, R.S.O. 1807, cli. 51, sec. 38.

There is no conflict of testimony as to the circumstances 
under which the will was made. In regard to all things about 
which there might be expected to be disagreement, the whole of 
the testimony comes from those who support the will, and who 
have some personal interest in supporting it, one very much, 
another little, and the third the solicitor for him who has much 
interest in supporting it.

John Lloyd was 74 years of age when the will was made. He 
had never made a will before, nor ever before expressed any 
desire or intention to make a will, as far as the evidence shews ; 
but he had. if the plaintiff’s testimony be true, expressed the op
posite intention, and his satisfaction with the will that, if he 
made none, the law made for him, giving to each of his sons an 
equal share of his property.



27 D.L.R.J Dominion Law Rworts. 747

John Lloyd died on the 23rd day of May, 1915 ; his wife had 
died on the 22ml day of March, 1902, and he had not married 
again. She had left a will, of which she appointed him. and 
their two sons, executors. Under this will the plaintiff got much 
less than his brother of their mother’s property.

John Lloyd had long owned a house and lot in Stratford, 
and there, for many years before giving it to his son Albert, had 
carried on business as a vendor of groceries and such other 
things as arc usually sold in what are commonly called “corner 
stores,” far enough removed from the central business part of 
the city or town to create a local trade of more or less extent.

The plaintiff, when an infant, had been adopted by an uncle; 
and, although they quarrelled and separated, the plaintiff had 
never lived at home with his father and mother but for short 
periods. Albert, the other son, with few and short exceptions, 
had always so lived at home, and had worked for his father, in 
carrying on the business of the store, until he married ami moved 
to a house of his own, yet however so remaining in his father’s 
service until the business was made over to him, in the year 
1910. Albert, from the time he was grown up until that time, 
was paid wages for his services by his father; not large wages, 
but enough apparently to enable him to keep himself and his 
family comfortably, and to acquire some property.

In the year 1910, Albert acquired from his father all the pro
perty that his father had except money amounting to about 
$7,000 ; the son giving to the father the right to occupy a room at 
the back of the store; and the son also agreeing to maintain his 
father “in a manner equivalent to that in which he had lived in 
the past,” and to pay to him $50 a year, during his life.

For some years before his death, the father had lived quite 
alone in “the room at the back of the store;” the son having a 
house of his own, not far away. The son’s wife sent over a ‘ ‘ hot 
dinner” every day to the father in his room at the back of the 
store, any other food that he ate he got. and, if cooked, cooked 
for himself, and his room was attended to by a charwoman once 
a week at the cost of the son, the charwoman doing the work 
in the half day she worked for the son cleaning the store. In 
these uninviting conditions—“morbid” one of the learned coun-

ONT.
s. c.
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scl described them—this old man lived, entirely alone in the 
building at night, until he was taken to the city hospital suffer 
ing from mortification in one foot, and pronounced diabetes. Tie 
foot was soon after amputated, and about six weeks afterwards 
the man died in the hospital, from, it is said, diabetic collapse.

It is quite plain to me, upon the whole evidence, including 
the demeanour of the son Albert in giving his testimony, that 
he, Albert, had long been entirely convinced that he had. and 
has, a natural right to all of his father’s property, because <>f 
having been always with or near his father and serving him for 
so many years in the business, as I have mentioned ; and that 
his brother was not really entitled to any of it.

An early manifestation of this kind of selfishness took place 
at their mother’s death; she had made a will giving to him the 
largest share of her property, as he well knew. The plaintiff 
was with his mother before she died, and 1ms testified that on her 
death-bed she was troubled about something that had been 
done, and that she expressed, in a not unnatural and rather piti- 
ful manner, a strong desire to make some change so that each 
of her sons might share equally her bounty, for, as she said- 
if his story be true—each was alike her son. The plaintiff, ac
cording to his story, went at once to his brother and told him of 
their mother’s wish, and asked if any will had been made. The 
brother’s answer was a denial of any knowledge of a will; a 
denial expressed thus; “You know as much about it as I do.” or 
words to the like effect ; and. although the brother Albert denies 
part of this story, he does not deny saying that which was untrue 
regarding any knowledge of a will. So that there is. in his own 
testimony, that which amounts to an admission that he falsely 
denied knowledge of the existence of this will, in order that lie 
and his family might have the lion’s share of the mother's 
estate. And it is plain that he is a man who is not scrupulous, 
when he can gain by being otherwise, though doubtless in the 
belief that he ought to have it anyway. And it may be added 
that in one of the plaintiff’s letters to his father, written soon 
after the mother’s death and put in as evidence against him. lie 
refers to his mother’s dying wishes, which he says he thinks his 
father and brother should have listened to, even though not in
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black and white. I am inclined to believe the plaintiff’s story 
wholly.

In the year 1910. Albert procured from his father a convey
ance to himself of all the father’s property, except ready money 
amounting to some $7,000, as I have already mentioned. The son 
really retained, and actually paid, the solicitor through whom 
the legal part of this transaction was effected. The father had 
no independent advice; and the transaction, self-evidcntlv, 
would have been a very improvident one if the father had not 
other means—that is, the $7.000—beyond that which he had had 
in the property given to the son: whether, under all the cir
cumstances, it was so improvident that it might be set aside, I 
have not to consider now.

This was the second step in the acquiring by this son of his 
parents’ property, in the comforting belief that he ought to have 
it because he had stayed at home.

Having regard to the father’s age and loneliness, and to his 
not only natural confidence, but practically necessary trust, in his 
son, this transaction ought not to have been carried out without 
competent independent advice first had by the father.

After the mortification had set in and become serious, and 
long after the diabetic condition had become also a serious ail
ment, and not long before the man was taken to the hospital, 
and about a month before his leg was amputated, at the age of 
74. the will in question was made.

There is no evidence that he had ever before made a will, el
even thought of doing so; the only testimony on the subject is 
that of the plaintiff, to which I have already referred: testimony 
which, to say the least of it, accords with his father's conduct, 
and rather unusual conduct, in not having made any will in all 
his life up to that time.

Albert admits that the will was made at his suggestion. He 
said that, in answer to his suggestion about making a will, his 
father said, “he might as well he guessed.’’ Albert employed 
the solicitor who drew the will ; that solicitor being the solicitor 
who also drew the transfers of the property in 1910. He said 
that his father assented to his suggestion that he should—or 
rather, his request whether he should—telephone for this solicitor.
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ONT. Tin* son also admits having discussed, with his father, the will.
S. C. ami that he knew what it was to he, before the solicitor came to

get his instructions.
The instructions were given by the father to the solicitor, 

but in the son’s presence. The son was in the store when the 
solicitor came, and went with him to the father's room ; the 
father being confined to his room by the condition of his foot. 
The son went out to the store again, but came in again whilst 
the solicitor was taking his instructions. The solicitor then 
asked if the father wanted the son in; and the father said 
emphatically that he did—so the solicitor testified—and the son 
did remain ; taking no part, it is said, in giving instructions, 
except in supplying his wife’s Christian name, which the father 
could not remember.

This, it need hardly be said, was all unwise. If Albert were 
not pulling the strings, if the instructions would have been tin- 
same in his absence, and after reasonable precautions taken to 
learn the truth as to this, then in his own interests it was un
wise; otherwise, in the interest of justice, it was unwise. And. 
if honest, there was no kind of need for any such methods.

There was a circumstance of some consequence in connection 
with the taking of these instructions which ought not to be 
passed over in silence. The solicitor testified that on this occa
sion John Lloyd asked him if he thought it was wise to make a 
will. The solicitor’s present interpretation of the question is 
that it had reference to a Judge’s understanding the meaning 
of the will—broadly put. was it worth while making a will when 
the Judges were not likely to understand it?—and that it was not 
asked in any fear that the Court might set it aside. But, if that 
were the man’s thought, his mind could not have been able to 
form a reasonable view of even so simple a matter as that ; his 
will was so simple and plain that even a Judge could hardly 
stumble over its meaning. If I had to find the man’s object. I 
should have littlç difficulty in concluding that the question cor
roborated that which the plaintiff testified to as having been said 
to him by his father on the same subject ; so that what was in the 
man’s mind, more or less beclouded, was whether it would not
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be better to let the will which the law makes stand ; equal divi
sion among his children of all that was left.

The instructions for the will plainly and admittedly affected 
only the ready money the man owned, which was all that he or 
his son Albert or the solicitor thought he owned. Yet the residu
ary clause disposes expressly of all lands and goods ; a thing 
absolutely unjustified in any shape or form. To contend that, 
without instructions or authority, the draftsman of a will should, 
or might, include a general residuary clause, is to contend for 
something obviously wrong, indeed obviously inexcusable. To 
do so, and call attention to it. in cases in which it may be neces
sary. or advisable, is quite another thing. If the man liad no 
other property, then there was no need of it; if he had, it was 
not his will but the will of the draftsman, to that extent. Under 
no circumstances can this residuary clause, in so far as it might 
affect any property except the $7,000, stand. That it might 
affect other property is obvious. It is not an unknown thing to 
own, unknown at the moment, property ; and in this case it would 
actually, if the will were valid, carry the property deeded to 
Albert in 1910, if that deed were invalid by reason of improvi
dence of the transaction or otherwise. And there is more than 
that in this fact ; it goes to shew that the reading over of the 
will did not convey to the man’s mind its character and effect ; 
that he did not. to this extent at all events, know and approve 
of its contents.

The will was prepared at the solicitor’s office, and, the next 
day after the instructions were given, it was signed by the 
testator in the presence of the two witnesses to it—the solicitor 
and one of the executors. Albert was also there, as usual, in 
the store; and went in with the witnesses, and attended to his 
father’s foot, so that the executor, who is the partner and father 
of the physician and surgeon of John Lloyd, might have a pro
fessional look at it. After that was done, he went back to the 
store, the door was closed, and the will executed.

Notwithstanding the man’s age and infirmities, including 
partial deafness, and all the circumstances leading up to the 
making of the will, and although the one witness directly con
nected with the transaction was a partner and the father of the 
man’s medical and surgical adviser, and was to be an executor
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ONT. of the will, not one step was taken, or one question asked, with
8. C. a view to testing the man's capaeity or whether he really knew

and approved of the contents of the will. The solicitor’s testi
mony is that he read the will over and asked Lloyd if it was as 
he wanted it, and Lloyd said that it was. That is all.

It is to be regretted that that was alT* I cannot think that 
that should be all in such a case. Witnesses should be real wit
nesses ; witnesses to a will, and especially in such a case as this— 
the man being very old and very sick and alone in the world, 
except for the presence of his son, by whom the transaction was 
set in motion, and the witnesses being one who knew all about the 
contents of the* will and the other him who was to carry it into 
effect—ought to be much more than automatons—or. as vul
garly said, “rubber stamps.”

Another circumstance, indicative of Albert’s self-righteous 
selfishness and care for the main chance, occurred just before 
his father’s leg was amputated. Until then he had said nothing 
to his brother about their father's illness; and then telegraphed 
only when it was too late for the plaintiff to reach Stratford and 
sec his father before the operation, though he lived in Hamilton : 
and refused the plaintiff’s earnest entreaty to endeavour to have 
the operation put off until the plaintiff could see his father; ami 
all this though at the man’s time of life such an operation- 
amputation of a gangrenous leg—was likely to prove fatal.

The son Albert testified that up to the time of the making 
of the will there was nothing irrational in his father to his 
knowledge; that his father’s will was stronger than his; and 
that he was always a strong, healthy man.

In truth he was a very old and lonely man, suffering from 
two fatal ailments. I prefer very much the testimony of the 
father himself, upon that point, to that of this son. On the 7th 
April, 1902. in his own hand he wrote these words; “Please 
remember that I have went through a lonely time never to he 
forgotten, not being well, having a smothering sensation part 
of the time. I have started to take the South American ner
vine tonic. Saturday evening first dose after supper. Aunt Maria 
is keeping house for me yet and are running the store yet same 
as usual, but do not know how long, do not know what is best to
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do, mind is not strong enough to do anything different ns yet. ONT. 
and not strong enough bodily for to do any work, have a good s. ('.
appetite, that is one thing that favours me.”

These words form part of a letter written by him to his son 
the plaintiff, just thirteen years before the death of the writer 
of them.

Dr. English, of much experienee in luiwiey matters, expressed 
the opinion that the man was not of sound and capable mind at 
the time when the will was made.

The young man who was assistant to Albert in the store at 
the time the will was made, railed by the defendants to prove 
the man’s mental capabilities, spoke of him as being a little 
childish.

A number of witnesses, mainly neighbours, who saw him occa
sionally, and some of whom made small purchases from him in 
the store, testified to his capability; though it is obvious that 
they had no opportunity for testing his mental capacity in 
“passing the time of day” with him, or making small purchases 
of tobacco or such things, even though some of them were in the 
habit of calling him “Daddy.” a nick-name not commonly ap
plied to a man vigorous in body and mind.

In these circumstances, as a juror, or judge of fact, I de
cline to accept the paper writing in question as and for the last 
will of John Lloyd, deceased, unless the son Albert has proved— 
that is, upon the whole evidence in the case, has satisfied the onus 
of proof—that the transaction by which he obtained the will was 
“a righteous one,” as the cases put it, or. ns I would put it, that 
the will is really the will of John Lloyd, deceased.

That the circumstances attending the making of the will shift 
the onus of proof from the plaintiff to the defendants is very 
plain. It can make no difference in this respect that this is an 
action to set aside a will of which probate has been granted in 
the Surrogate Court, as I have before mentioned. It would be an 
intolerable state of the law if it depended upon the Court in 
which the action was pending where the onus of proof rested.
The plaintiff, attacking the will as he does, admits primâ facie 
its existence, and so does away with further formal proof of its 
execution and all that flows from that proof; but the onus shifts

4S-27 D.L.R.
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again under the suspicious circumstances attending the execu
tion of it; and now, in this Court, in an action such as this 
just as it would be in the Surrogate Court or in this Court in ai 
action to establish the will, he who obtained the will under thos« 
circumstances must satisfy the conscience of the Court that tin 
paper writing in question contains and expresses really John 
Lloyd’s lust will: and throughout the trial this case1 has been s 
treated on both sides: though the Iw-tter way of raising thes< 
questions might have been in the long-established probate pra- 
tiec of calling for proof of the will in solemn form.

If John Lloyd were incapable of making a will, or, if cap 
able, the will was obtained by undue influence, or if the man 
did not know and approve of the contents of the will, it is not 
really his last will, and should be set aside.

The defendants have not satisfied the onus of proof in any 
one of these respects; and they have very far from satisfied my 
conscience or judgment that the paper writing in question con
tains and is the last will of John Lloyd, deceased.

It is not needful to go further; but, if it were, I shoul-l 
have no great difficulty in finding that, though the voice that 
gave instructions, as to the will, was the voice of John Lloyd, 
the hands that pulled the strings controlling that voice were tin- 
hands of his son Albert.

But it is contended that because Samuel Adams’ will was 
upheld in the Supreme Court of Canada in the case of Adams \. 
McBcath (1897), 27 S.C.R. 13, I am bound to uphold John 
Lloyd’s will in this ease; overlooking the facts that, however, it 
may be as to two blades of grass, no two eases of wills, such as 
these, ever can be quite alike ; that each must be determined upon 
its own facts ; and that not only is a finding of fact in one ease 
not binding in any other ease in which it does not operate as an 
estoppel, but that no Judge or juror has a right to shirk his duty, 
to find the facts in the case he has to try, because some other 
Judge or juror had made a finding in another case under whi<-h 
he might like to shelter himself. It is labour, and unpleasant 
labour, to find all the material facts in this case upon the evi
dence adduced ; but that I have to do, and that the Judges con- 
cerned in the Adams ease had not to do.
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It is all very well for Judges to lay down rules for their own 
guidance in dealing with questions of fact ; rules generally indi
cating only the course which every rational man would pursue 
in seeking the truth of the matter, and to that extent harmless, 
if also helpless ; that is, helpless as the information is that the 
sun shines by day and the moon by night—subject, so far as some 
mortals are concerned, to exceptions : it is all very well, but. 
after all. the real question in such a ease as this is: has the will 
in question been proved to be really the will of the person ap
pearing in it to be the testator?

Ever}' one of ordinary common sense will subscribe to the 
grounds upon which the Adams will case was decided : that, 
in order to set aside a will on the ground of undue influence, it 
is not sufficient to shew circumstances consistent with the exer
cise of undue influence, provided they are also consistent with 
due influence. So, too. it might lie said, with equal solemnity, 
that where the evidence is no more than consistent with a due 
execution of the will and equally consistent with undue execu
tion, due execution is not well proved.

But that decides nothing conclusive until it is determined 
upon whom the onus of proof lies. In that case a majority of 
the Court acted as if it rested on the appellant, who opposed the 
will. In this case I hold that unquestionably it rests on the de
fendants, who support the will ; and, giving full effect to Lord 
Cran worth's dictum, which the majority of the Supreme Court 
of Canada in the Adams will ease adopted and attempted to 
act upon, my finding must be against the defendants.

Sedgewick, J., in expressing his views in the Adams will case, 
said (p. 21) : “Stress was laid upon the fact that McBeath, the 
beneficiary, was the person who gave instructions to the solicitor 
who drew up the will, and it was contended that in consequence 
the full burden was placed upon the beneficiary to prove that 
that transaction was a proper one. I am rot disposed to ques
tion that propostion. It has. in my view, however, been shewn 
that the disposition that the testator made of his property w as a 
reasonable and proper one, a disposition which might have been 
made, and which I believe was made, without any improper in
fluences operating in favour of the beneficiary.”

ONT.

s.c.
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So that in that ease the course which I take in this case was 
admitted to he the proper one: it could not be thought otherwise 
by any one at all familiar with the law as expressed and acted 
upon in such cases as Fulton v. Andrew (1875). L.R. 7 II.L. 
448. Tyrrell v. Paint on, [1894] P. 151, and Wilson v. Bassil 
[1903] P. 239.

Hut the learned Judge, from whose opinion I have quoted, 
seems to have thought that the onus of proof is a much wider 
and different one from that which I hold it to be ; that it includes 
shewing that the “disposition which the testator has made of 
his property” in the will “is a reasonable and proper one.”

The disposition which a testator makes in his will may afford 
evidence for or against the validity of the will, sometimes very 
strong evidence, but always evidence that must be considered 
with great care; for no person is required to make a will such as 
others may think reasonable or proper; every one capable of 
making a will can be as unreasonable as he or she pleases. For 
any juror, Judge or Court, to act with any degree of confident 
upon the little, shallow, and narrow knowledge of all the cir
cumstances affecting the mind of any one in making his or her 
will, obtained in a short trial, circumstances sometimes extending 
over a long lifetime and sometimes secret circumstances, to form 
a confident judgment as to what dispositions of the property 
willed ought to have been, would be foolhardy, and pretty sure 
to afford additional proof of the truth of the saying that a little 
knowledge may be a very dangerous thing.

So, too, it is difficult for me to understand why, in the Adams 
will case, if the onus of proof rested on the beneficiary because 
of the manner in which the will was obtained, the dictum of 
Lord Oranworth, before mentioned, was not applied to him in
stead of to those who were opposing the will. In the case with 
which Lord Oranworth was dealing — Boysc v. Rossboromjh 
(1856), 6 H.L.C. 2—the onus of proof was upon those opposing 
the will. It had not been procured by the beneficiary—had been 
prepared by the testator’s solicitor, and was executed in the ab
sence of the beneficiary and in the presence of the testator’s 
medical adviser and legal adviser—his family physician and 
solicitor. It is a poor rule that does not work both wavs.
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The ‘‘ righteousness’’ of the disposition* made in the will in ONT.
question has been the main ground of the argument made in s. ('.
support of it; but, if that righteousness is more accurately de
scribed as only the self-righteousness of the son Albert, the argu
ment loses force. It is asked what else should the father have 
done but have given the bulk of his property to the son who was 
near him. and little to the son who roamed. Little to the son who 
complained somewhat bitterly to his father and mother when 
they did not help him and his wife in their want, though they 
had given $500 to his brother upon his marrying; and who suc
cessfully opposed his brother, ami possibly his father, in an 
attempt to pay some of the debts of the father out of the money 
coming to this son under his mother's will.

But, as I have already said, this is dangerous ground—ground 
upon which conceit alone can make one feel that he has a firm 
footing. And, besides that, we all know how prodigal sons are 
often treated ; that the ninety and nine are sometimes left when 
the lost one is sought for, even though sometimes a very black 
sheep; help given to those who need it. not to those without need : 
that even an Esau’s first-born right could be taken from him 
only by deception.

And. besides all this, the plaintifl" seems to lie a man of whom 
his father had no more reason for being ashamed than he had 
of his son Albert ; not a word was said against his moral and 
business standing in the community ; and that his mother was 
not turned against him. her letter in answer to his request for 
money, as well ns her death-bed desire to put her two sons on 
an equal footing, shews. Nor did the father remain resentful, 
if he ever were resentful, as his affectionate letter, written after 
his wife’s death, to the plaintiff, shews ; the letter from which 
1 have quoted, and a letter which contains these words also: “do 
not see my wav clear as yet to come down ; would like nothing 
latter than to come to Hamilton for a week or two, ns I think 
it would do me a great deal of good;” and “I give my love to 
all: I give my love to you and Maggie: this letter is not from 
mother, but don’t I wish it was. but from your father. John 
Lloyd.”

So too in regard to the contest over the accounts rejected in
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administering the mother’s estate ; in the hours spent by the 
plaintiff with his father after the operation, the same fatherly, 
affectionate spirit prevailed ; why should there be resentment when 
the plaintiff was seeking and got only the whole of the lesser 
share of his mother’s estate of which it was sought unjustly to 
deprive him of part; as the Surrogate Court Judge's judgment 
shews ?

That there was resentment, and more than resentment, on tin 
part of the brother Albert, the circumstances attending their 
mother’s will and death, and the circumstances attending tin 
operation, as well as the testimony of the plaintiff, all make 
plain; a resentment continuing until the present day and evi 
deneed on the day of their father’s funeral in the refusal to 
have his brother at his house on the paltry excuse that they 
were to have only a cold dinner, an excuse rebuked humanely 
and not unfilially in the spontaneous words of his daughter: 
“Rut surely, father, we shall have enough for uncle Frank too.’ 
or words to that effect.

I sec no reason why the father might not have desired very 
reasonably to put his two sons on an equal footing in regard to 
such of his property as his son Albert had not already absorbed. 
But I place no great weight upon this consideration. No two 
men are quite alike ; and every man may do as he wills with his 
own ; so. even if it were possible to know all that a testator know, 
it would vet be unwise to imagine that one knew what he would 
do in such circumstances.

The onus of proof is upon the son Albert; he has not satis 
tied it ; he has not satisfied the. conscience of this Court that the 
paper writing in question is and contains in truth the last will 
of John Lloyd, deceased ; and that is enough for the determina
tion of the case adversely to those parties to this action who 
support the will.

And, if it were necessary to go further, my finding upon the 
whole evidence would lie: that it is not the last will of John 
Lloyd ; that, although it was the voice of John Lloyd that gave 
the instructions, and spoke at the execution of the will, it was 
the hands of his son Albert that pulled the strings, as Ï have 
already said—that it is in truth his will.
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It was said, and rightly said, that the last will of one who is ONT.
dead should he inviolable. Assuredly it should, whatever juror, s. ('.
Judge or Court, might think of the wisdom or unwisdom of its 
provisions : but that makes it only the more essential that it shall 
he proved to be a last will before being accorded that inviola
bility ; and not only is that so. but every heir at law has a right 
to proof that he has been deprived rightly of the property birth
right which the law gives him. by reason of heirship, unless cut 
off from it by the freewill of him who owns it. And, when one 
of two brothers obtains from their father, a feeble man and old 
—infirm and old in mind and body and partially deaf—with no 
one but the one son to confide in, and dependent much upon— 
obtains from such a father a large share of his brother’s birth
right. by deed as well as will, the proof required should he con
vincing. and the more so because the will, if really the will of the 
father, could so easily have been proved to be his will. How
ever it may have been morally, it was not in law needful that 
the brother should have been informed of the will and given an 
opportunity to inquire as to its validity of his father, in his life
time: but. at the least, some independent person should have 
made the inquiry and have learned the truth, the truth which a 
mere reading over of the will, with the son obtaining it no 
further away than the other side of the door when read over and 
signed, might be far from revealing. Instead of that, the absent 
brother was, intentionally I find, kept in ignorance of his father’s 
dangerous illness until too late to see him before the operation— 
an operation often fatal at his age—took place. Nor was any 
kind of inquiry made, even by the solicitor, with a view to learn
ing the condition of the mind of the man or whether the will 
was really his own will.

It must be adjudged, accordingly, that the will in question, 
in so far as it confers any benefit upon any party to this action, 
is not the will of John Lloyd, deceased.

By some oversight, none of the beneficiaries, except the two 
sons, is a party to this action ; indeed, the son Albert was not 
made a party to it until the trial of it. No judgment or order 
can therefore be made affecting the rights of the other bene
ficiaries. The result is. that the will stands as to all their rights
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under it, and there is, and may be adjudged to be, an intestacy 
as to the rest of the estate.

Under ordinary circumstances, the plaintiff would have been 
awarded his costs from those who supported the will and failed ; 
but, as the son Albert was not made a party until the trial, and 
then of course only with his consent, he ought not to be ordered 
to pay any costs but those of the trial.

Executors supporting a will, and failing, should ordinarily 
pay costs personally and look to those who have indemnified 
them for reimbursement, if indemnified as they should be; but. 
whether indemnified or not, should not have costs out of tin 
estate ordinarily. Hut this case is not an ordinary one, because 
of Hie failure to bring all proper parties before the Court, with 
the result that the attack upon the whole will fails in part.

Under all the. circumstances of the case, the proper disposi
tion as to costs is that the defendant Albert Lloyd pay to tin 
plaintiff the costs of the day of the trial, fixed at $100, and that 
no other order as to costs, in any respect, be made; it may be 
ordered accordingly.

Proceedings upon my findings and order are to be stayed for 
one month, so that the parties may have time to consider the 
question of appealing against them before they are acted upon.

Will annulled.
Appeal by the defendants from the above judgment.
The appeal was heard by G arrow, Maclaren, Magee, and 

Hodgins, JJ.A.
./. J. Coughlin, for the appellants.
Glyn Oder, for the plaintiff, respondent.
The Court directed that all proper parties should be added 

and a new trial had; the order for a new trial not to issue for one 
month; in the meantime counsel may make such arrangements as 
they deem best, and, if necessary, speak to the ( ourt ; costs reserved.

Re SOVEREIGN BANK OF CANADA; NEWMAN’S CASE.
Ontario Supreme (’ourt, lioyd, C. Noie miter 9, 1915.

Discovery and inspection (§ IV’—31)—Inquisitorial prneer 
of liquidator—Winding-up bank—Right of persons charged as con
tributories to examine former bank manager.)—Appeal by persons 
whom the liquidator of the bank sought to make contributories
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in the winding-up of the lunik, from an order of J. A. Cameron. ___
Official Referee, in the winding-up, refusing to allow the appel- S. C.
lants to exam ne for discovery one formerly general manager of 
the hank.

H\ H. Smyth, K.C., for appellants.
M. L. Gordon, for liquidator, resjxmdent.
Boyd, —Section 117 of the Winding-up Act, 1LS.C. llKHi, 

ch. 144, is copied from Knglish legislation, and confers a special 
|Miwer. of inquisitorial character, intended to he used by the 
liquidator for his own guidance in tlie conduct of the liquidation.
It has been spoken of by the Knglish Judges as the means of 
conducting a preliminary inquiry for the information of the 
liquidator alone; and that it is a compulsory proceeding for the 
purpose, not of taking evidence, but of getting information. It 
is also intimated that it is not to be used for the purpose of estab
lishing a claim adverse to the liquidator, which would be con
trary to its spirit and object : In re Norwich Equitable Eire Insur
ance Co. (1884), 27 Ch. D. 515, 521. 522.

The Legislature has provided, for contestants who litigate in 
the winding-up as to their rights and claims, that the procedure 
shall lie as in ordinary civil proceedings in the Courts: sec. 108; 
and that is a clear intimation that such a litigant is not also to 
have and be allowed to exercise the special and extraordinary 
powers of sec. 117: In re Imperial Continental Water Corporation 
(1880), 33 Ch. D. 314. It is meant that the private litigant shall 
not, for the purpose of aiding his claim in the winding-up, have 
greater powers of investigation or a greater scope of discovery 
than he would have if he were proceeding in the Courts; he is 
not to be in a better position because of the winding-up.

Such cases, considered by themselves, would justify the con
clusion of the Official Referee acting for the Court. But there is 
another line of cases which shew that in given circumstances 
there may be some defined right of discovery open to a contribu
tory. They are referred to by Jessel, M.R., in Whitworth's Case 
(1881), 19 Ch. I). 118, 120. The liquidator here refuses to enter 
upon the examination proposed by the contesting contributories.
It is for the Referee then to determine whether the right to examine 
should be entrusted to the applicants, to any extent, or with 
what limitations. As said in the case cited, he knows more about 
the condition and facts of the case than the appellate Judge. I
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think, therefore, that he should consider the application in the 
view that the contributories may have a claim to invoke the aid 
of sec. 117: see Re Penysflog Mining Co. (1874), 30 L.T.R. 801.

The contributories seek to attack a transfer to the Interna
tional Assets Company ami an acquisition of a large number of 
shares in the bank by that company, as illegal, and to have the 
three shareholders who turned over their shares to the assets 
company placed on the list as contributories. It was said l>efore 
me that this Assets company is able to meet all the calls made. 
If this is established as a preliminary, it may obviate or may 
postpone further proceedings now; or it may lx* made to appear 
to the Official Referee that the line of investigation proposed is 
unnecessary and vexatious, as was suggested lx*fore me. But 
these, and it may lx* other, aspects of the application, should be 
considered and dealt with by him.

No costs of appeal. Case remitted.

EXCELSIOR MINING CO. v. LOGHEAD.
Ontario Su/rreme Court, liaijd, (’. Decern I nr IS, 1915.

Taxes (§ III F—145)—Tax sale—Return—Unoccupied land— 
Sufficiency of advertising—Adequacy of price—Notice to redeem by 
non-resident owner—Failure to state address—Statutory period for 
attacking sale.]—Action to set aside a sale of land for taxes.

.4. B. Cunningham, for plaintiffs.
J. L. Whiting, K.C., for defendant.
Boyd, C.:—The validity of the tax sale and deed is to be con

sidered as under the Assessment Act of 1904 (4 Edw. VII. ch. 23, 
Ontario). The plaintiffs purchased the surface rights in lot No. 10 
in the 9th concession of Loughborough from one McNaughton, 
in February, 1909. The mining rights were acquired (probably) 
later, in 1910, from one Maw, through the co-operation of one 
Williams, who was assessed for the land in 1909. The taxes 
were not paid, and this default occasioned the sale now im
peached.

Some mining work for mica had been done on the land, but 
these operations ceased in 1910. It is a wild, rough country, 
difficult of access, and the particular lot (200 acres) lay vacant, 
unfenced and unoccupied.

There is strange confusion in the evidence and in the papers 
of the municipal officers as to the buildings. There were build-
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ings in connection with the mining camp: boarding-house, stable, 
sheds, and store; and the assessment is $250 for land and $250 
for buildings, and this is carried on to 1912 in some of the 
papers. But 1 have no doubt that the whole resulted from a 
mistaken conception of the site of the buildings from a distant 
inspection by the Assessors and Collectors. None of these seems 
to have been on the lot. and the man most conversant with the 
premises, who has known the place for a number of years, and 
has lived all his life within two miles of it, on Kronk Lake, 
says that the buildings were not on this lot. One of the final 
documents preliminary to the sale, i.e.. the Clerk’s return under 
the corporate seal to the Treasurer, dated the 20th July, 1912, 
of lands liable to be sold, contains this lot as one “not occupied.” 
and that was based on the Assessor’s return under oath to the 
Clerk. This return is made of evidential force by the statute 
(sec. 122) ; and, if not displaced by superior evidence, forms 
a sufficient basis for the sale of the lands. And none such has 
been offered by the plaintiff.

The point is, however, taken that the officers were acting on 
obsolete forms, applicable under the superseded law in R.S.O. 
1887, ch. 193, sec. 141 : and that appears in the form of an 
official letter from the Treasurer to the Clerk, transmitting the 
list of lands liable to be sold (exhibit 19).

The one point of difference between the earlier and later 
statutes is, that the Act of 1904 requires the Assessor to ascer
tain whether any of the lots arc “built upon.” as well as “occu
pied” or “incorrectly described ;” and, according to his observa
tion, he is to enter in the proper columns, ’’occupied or built 
upon and parties notified.” or “not occupied,” or “incorrectly 
described.”

The return in this case describes the lot as “not occupied 
and the plaintiffs’ contention is. that the lot should have been 
described as “built upon,” and that notice should have been 
sent to the owners, and the item for taxes of 1909 included in 
the current tax-bill for 1912. This claim rests upon the ques
tion of fact whether the lands were “built upon.” and I think 
the weight of evidence is against that contention. The only 
thing approaching a structure was an old derrick attached to

ONT.

S.C.
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the soil, formerly used in mining; but, after the cessation of 
work, the derrick remained as a mere derelict, worth less than 
$5. It was a fixture, no doubt, but it did not amount to a build
ing.

Another objection is as to the advertising and time of sale. 
The Treasurer advertised first in the Ontario Gazette on the 
10th August, and three times after that, i.e., four weeks in all : 
and the sale was advertised in the Kingston “Standard” for 
13 weeks beginning the 8th August. The sale was on the 7th 
November, 1912. According to the statute (see. 144). the day 
of the sale “shall be more than 91 days after the first publica
tion of the list in the Ontario Gazette.” Counting from the 8th 
August, the 91 days would tie up on the 9th November, a Satur
day ; and to be strictly regular the earliest day would have been 
Monday the 11th November. Counting from the first publica
tion in the “Standard” on the 8th August, the 91 days would 
end on the 7th November, and that would have been sufficient 
under the Act of 1887. by which the 91 days are after the first 
publication of the list (sec. 166). The substantial part of the 
statute, calling for an advertisement for 13 weeks (91 days), 
was complied with, but there was an error in not allowing for 
the delay in publishing in the Gazette, which appears only on 
Saturday.

The next objection is that the sale was carried on in an un
fair and unconscionable manner, whereby lands worth at least 
$1,000 were sold for $18.62. The discrepancy is not really so 
great—as farming lands the lot would bring $200 or $300—in 
a mining aspect the price would be a guess. But, granting a 
considerable discrepancy between value and sale price, what 
follows Î In tax sales the Court does not interfere on the ground 
of inadequacy of price: Henry v. B urnes* (1860), 8 Gr. 345. 
350; Borcll v. Dann (1843), 2 Hare 440, at pp. 450, 451.

Apart from values, I do not find it proved that the sale was 
other than fairly and openly conducted. The evidence is, that 
there was an audience of 12 or 15 people, and that it was con
ducted in the usual way, and to the mind and eye of the Trea
surer there was no evidence of collusion. No doubt, the acquisi
tion of the whole lot for the taxes was what is called a “bon-
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anza” for the purchaser ; but that is what the persons who fre
quent these forced sales go for. The purchaser knew no more of 
the lot than did the Treasurer—the former bought at a venture 
—and the law does not cast any duty on the officer who sells 
before the sale to inquire into or form any opinion of the value 
of the land (see. 142). This statutory provision displaces what 
was said by Spragge. VT.-C., in Henry v. Burn***, 8 Or. at p. 357. 
See also per Lennox, J., in Errikkila v. McGovern (1912), 9 D.L.R. 
871, 27 O.L.R. 418, at |). Ml.

Earlier Canadian decisions, based on the theory that a duty 
lay upon the Treasurer to inform himself as to the value and 
condition of the land before selling, led to the expression of 
doubt as to whether the sale of a whole lot for a small amount of 
taxes could be accounted a fair sale. Hence we find Esten, V.-C., 
saying in Schofield v. Dickenson (1863), 10 Or. 226. 229: “It 
may ... be questioned whether the Sheriff would, in any 
case, be justified in allowing the whole lot or piece of land, 
charged with the taxes, to go for a very small part of the value 
in the first instance without an effort, by reserving the lot. or 
adjourning the sale, to protect the interests of the owner; or in 
allowing a sale to proceed in the face of a determination mani
fested by the audience to act in a manner inconsistent with a 
proper sale, as where they evince a fixed resolution to purchase 
none but whole lots, especially where it arises in some degree 
from uncertainty as to the value, it being the duty of the Sheriff, 
as it appears, to make himself acquainted with the value of the 
property.”

The same idea appears in the judgment of Patterson, J.A., in 
Donovan v. Hoyan (1888), 15 A.R. 432, 447. where he says: 
“It is a misnomer to speak of a fair sale when neither the man 
who sells nor the man who buys knows anything of the article 
sold.” And again (also at p. 447) : “What is aimed at is that 
these [tax] sales shall be conducted as ordinary business trans
actions arc where property is sold by auction with a view to 
obtain its fair market value.”

The test to be applied is not that of obtaining the fair market 
value as upon an ordinary business transaction, but how much
r ay be expected upon an enfcrec-1 Rale by a public <-ffi-bd. The

ONT.
8. C.
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statute does not speak of a fair sale, but of a “sale fairly and 
properly conducted.” It is so conducted when it has been pro
perly advertised, when a sufficient number of bidders attend 
to satisfy the judgment of the officer, reasonably exercised, 
when every one has an equal chance, and when, there being 
no evidence of collusion or pre-concerted action in the audience, 
the highest bid or the only bid prevails: Eagleton v. East India 
Co. (1802), 2 B. & P. 55; Metropolitan Street R. Co. v. Walsh 
(1906). 94 S.W. Repr. 860. ‘None such has been imputed in this 
case—the whole gravamen of the attack is an inadequate price. 
And I find no case in which that has been per se in a tax sale 
held to be sufficient to nullify the sale. See per Lord Eldon in 
White v. Damon (1802). 7 Ves. 30, at p. 35. Different considera
tions apply when the land sold is well known and when it is not 
easily accessible. These things arc to be regarded by the Trea
surer in selling.

The Collector's return in April, 1910, shews this lot assessed 
to A. J. Williams and classed as “vaeaht land” in annexed 
affidavit and returned as in arrear for the taxes of 1909. with 
“no property to distrain” (see. 113).

The Treasurer’s list of lands, dated the 1st February, 1912. 
shews the lot as liable to be sold in 1912.

The Clerk’s return thereto I have referred to as shewing this 
lot “not occupied.” Thereupon the Warden issued his war
rant. 5th August. 1912. directing the sale, and the lot was sold 
on the 7th November to the defendant.

On the 10th November, 1913, a notice was sent by the Trea
surer in a letter addressed to “Excelsior Mica Mining Company 
Limited. Toronto,” which was returned marked “not found— 
not asked for.” This was a notice that the land, if not redeemed 
in a month, would be conveyed to the purchaser (sec. 165). The 
Treasurer searched the register and got such address of the 
owner as he could therefrom, and sent the notice aforesaid, and 
also one to a registered incumbrancer, which was also returned. 
It is not shewn that the plaintiffs had given any notice of the 
correct address of the corporation, or that the municipal authori
ties had or knew of any other local designation beyond “Tor
onto.” The sale was completed without any notice coming home
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to the plaintiffs as to the state of the arrears and the impending 
tax-deed.

The machinery of taxation moves; and if a non-resident 
owner does not avail himself of the simple means afforded by the 
statute of lodging his proper address where all notices may be 
sent by the municipal officers, he can only blame himself if 
disaster ensues. The municipality cannot protect an owner more 
than he cares be protect himself in this regard : and indeed legis
lation has developed to validate the outcome of taxation in tax 
sales as against a dilatory or negligent land owner. And this 
brings up the defence pleaded under secs. 172 and 173.

The sale was on the 7th November. 1912; the deed was dated 
the 11th December, 1913; and the writ was issued on the 12th 
October, 1915. More than two years had elapsed after the sale, 
and less than two years after the deed, before the transaction 
was questioned in the Court.

Section 172 gives a conditional bar to any litigation to set 
aside the deed if the taxes have been three years in arrenr (as 
here), and if the land is not redeemed, and provided that the 
sale was openly and fairly conducted. Granted these conditions, 
the sale and the official deed shall be final ami binding upon the 
former owner—and this, according to the sweeping language in
troduced by the legislation of 1904 11 notwithstanding any neg
lect, omission or error of the municipality or any agent or officer 
thereof in respect of imposing or levying the said taxes or in 
any proceedings subsequent thereto.” The section. 172, repeats 
the earlier language, that the intent of the Act is that the 
owner shall be required to pay the taxes within three years 
after they are in arrear, and in default (using a new iteration 
of the result) “the right to bring an action to set aside the said 
deed or to recover the said land shall be barred.” (Cf. sec. 172 
with R.S.O. 1897, ch. 224, sec. 308.)

All the defects pointed out or proved in this case fall under 
one or the other head of neglect, error, or omission, whether it 
be in respect of imposing the tax or in any subsequent preced
ing prior to the deed. These words cure defects which prevailed 
in earlier decisions, and indicate the intention of the Legislature 
to give more stability to tax sale deeds. This has been touched

u
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ONT. upon by Meredith, C.J., in Blake y v. Smith ( 1910), 20 O.L.R. 
sTc 279. at p. 283.

Donovan v. Hogan, 15 A.R. 432 (1888), expounds the orig
inal form of sec. 173. It stands substantially thus in the R.S.O. 
1887: “Whenever lands arc sold for arrears of taxes and the 
Treasurer has given a deed for the same, such deed shall he to all 
intents and purposes valid and binding ... if the same has 
not been questioned . . . by some person interested . . . 
within two years from the time of sale:” eh. 193, see. 189. That 
decision was, that the two years counted from the giving of the 
deed, and not from the time of the sale : or, in other words, that 
sale meant conveyance or deed. Before this decision, I had held 
the contrary in several cases, thinking that such a result savoured 
more of legislation than of exposition : Dalzicl v. Mallory (1888), 
17 O R. 80, 94.

In 1904, the section was amended, and reads : “Wherever 
land is sold for taxes and a tax deed thereof has been executed. 
the sale and the tar deeds shall be valid and binding . . . 
unless questioned before some Court of competent jurisdiction 
within two years from the time of sale.” This plain language 
seems to render it impossible for a Court of construction to say 
that the final word “sale” means deed or conveyance—renders it 
impossible to say that the last use of “sale” is different from the 
first use of it in the seeti' n, where the sale is contrasted with 
and set down as distinct from the tax deed. Emphasis is thereby 
laid on the importance of the sale in measuring the lapse of 
time as against the view of the Court of Appeal that emphasis 
was to be laid on the deed. The same emphasis was laid on the 
sale in the original of see. 172 before the amendment of both 
sections in 1904.

The Privy Council regards the certificate of sale as the em
phatic point under which the purchaser becomes the effective 
owner upon failure to redeem within the statutory period, and 
as a consequence he is absolutely entitled to a conveyance of 
the land thereafter: McConnell v. Beatty, [1908] A.C. 82.

As was pointed out also by Mr. Whiting, the Privy Council, 
as to curative Acts respecting sales of lands for taxes, lays it 
down that the statute should, when the words permit, be con-
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struct! so as to effect that purpose and attain that object—which 
is not exactly the trend of prior provincial decisions: Toronto 
Corporation v. Hassell, [1908] A.C. 493. 501. The rule in the 
Russell ease on this head has been applied in Cartwright v. Citg 
of Toronto (1013), 13 D.L.1L 601, 29 O.L.R. 73, 76. affirmai 
(1914), 20 D.L.R. 189, 50 S.t'.R. 215; and see judgment of Duff, 
J., in Temple v. North Yaneoneer (1911), 6 W.W.K. 70. at p. 103.

In this ease, where the sale was openly and fairly conducted, 
with the arrearage of taxes for three years, and the land was 
not redeemed within a year from the sale, such sale was final and 
binding, as was the official deed afterwards granted. Vnder 
sec. 173 the bar is absolute against recovering, as 1 read the law, 
in regard to sale and deed, within two years from the date of the 
sale. My conclusion is that both sections apply for the protec
tion of the purchaser against the plaintiffs.

The effect of the legislative amendment of sec. 173 was 
before my brother Falconbridge in Barrows v. Campbell (No
vember, 1912), 0 D.L.R. 877, 4 O.W.N. 249, in whose opinion 
1 concur, that the effect of the change was to remove the founda
tion of Donovan v. Hogan. My brother Riddell, in Sutherland 
v. Sutherland, 4 D.L.R. 591, 3 O.W.N. 1368, declined to consider 
the effect of the amended section, and thought it should be left 
to an appellate Court to consider the case in appeal. But it 
seems to me that the change in the law leaves it open for the 
•Judge of first instance to decide for himself what it means.

The matter came before the Appellate Division in Krrikkila 
v. McGovern, 9 D.L.R. 873, 27 O.L.R. 498. upon appeal from 
Lennox, J., but only incidentally, as the decision rested on the 
interpretation of a private validating Act. Lennox, J., was of 
opinion that “sale" in the private Act should lie construed by 
the light of Donovan v. Hogan. Riddell, .!., quotes the recent 
cases I have cited, and thinks it inexpedient to say more than 
to point out the divergent opinions. Such appears to be tin 
state of judicial opinion on the statute in question. 1 do not 
regard Donovan v. Hogan as binding upon me. owing to the change 
in the statute. And the way is clear, in my opinion, to decide 
against the plaintiffs. Action dismissed with costs.

49-27 D.1..R.
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LINSTEAD v. TOWNSHIP OF WHITCHURCH.

Ontario S u/train Court, Musten, ./. Xovem^ter 25, 1915.

Highways (§ IV AI—120)—A'o/i-rr/w rr of bridge forming port 
of highway—Collapse under aright of traction engine—Liability of 
municipality for death caused to pet'•on on engine—A on-com plia net 
with Traction Engine Act—Xotice or knowledge of defects.\—Action 
by « widow, under the Fatal Accidents Act, to recover damages 
for the death of her son by reason of the defendants’ breach of 
duty in failing to keep in repair a bridge forming part of a high
way in the township of Whitchurch.

T. Herbert Lennox, K.C., for plaintiff.
IF. M. Douglas, K.C., and James McCullough, for de

fendants.
Mastkn, J. :—This is an action brought by Sarah Jane Lin- 

stead against the Corporation of the Township of Whitchurch to 
recover damages for alleged breach of duty on the part of tin- 
defendants in failing to maintain in proper repair a bridge on 
the highway known as the Bogarton road, situate in the defen
dant

The plaintiff, who is a widow, alleges that such want of repair 
resulted in the death of her son, Walter Linstead; and, no per
sonal representative having been appointed, she brings this action 
on behalf of herself as the sole beneficiary of the said Walter 
Linstead, under the statute.

The defendant corporation set up two main defences:—
(1) That the bridge in question was, shortly before the acci

dent, regularly and thoroughly inspected on behalf of the de
fendants and rejwrted sound, and that the defendants had no 
notice of any want of repair in connection with the said bridge.

(2) That the deceased Walter Linstead, when he met his 
death, was crossing the bridge in question on a traction engine, 
and that it was the duty of the deceased, before attempting so to 
cross the bridge, to lay down planks as required by the statute 
known as “The Traction Engine Act,” 2 Geo. V. ch. 53, sec. 5; 
that, as the deceased failed to lay down planks, he was illegally 
on the bridge, ami the plaintiff cannot recover.

The facts are shortly as follows:—
On the 1st August, 1913, the deceased Walter Linstead had 

been in the employ of George Drury at his farm in Whitchurch, 
where Lemuel A. Pipher had, during the same day, been operating

6547
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his steam-thresher. Threshing was eonelu<le<l late in the after- 
noon, and at about (> o'clock in the evening Pipher, with his 
traction engine and thresher attachai, left George Drury's farm on 
his way to his next assignment. It chanced that his route lay 
in the direction of the " of the deceased Walter Linstead. 
and the latter, therefore, mounted the front platform of the 
tractor, and at the time when the accident occurred was actually 
engaged as a x per in steering it, while Pipher stood beside 
him regulating the speed of the tractor. At the time1 of the acci
dent tin tractor is said to have been travelling at about the1 rate 
of one mile per hour. No criticism is made by the defendants of 
the rate of speed of the motor, nor of the method of steering.

Shortly after leaving Drury’s farm, the tractor entered the 
highway, and, travelling in a westerly direction, it attempted to 
cross the bridge where the accident occurred. It had safely 
crossed this bridge on the morning of the same day when coining 
to Drury’s farm, and at the time when the bridge collapsed it 
had, after passing wholly upon the bridge, partly crossed to the 
westerly side. The front wheels were over on the westerly bank 
about five and a half feet, and the rear wheels were still on the 
bridge, about two and a half foot from the westerly abutment. 
At this juncture the bridge . gave way. The tractor
was precipitated some 10 or 11 feet to the bottom of the shallow 
stream over which the bridge passed. The steam-couplings of 
the engine are said to have broken, and Walter Linstead was found 
dead, probably from being scalded by the (‘scaping steam.

The bridge in question was a wooden structure, which had 
been built from 17 to 20 years. The abutments consisted of 
square cedar timber, 8 by 8. The support of the floor of the 
bridge consisted of 5 cedar stringers, 0 by 8. These stringers 
rested on the abutments into which they were partly set. Across 
these stringers were laid planks 12 feet long and from 1 to 5 inches 
in thickness. The span of the bridge was about 10 feet, and the 
depth from the bridge down to the stream below, from 0 to 11 
feet. There were three or four inches of dirt on top of the planks 
forming the surface of the bridge. The top surface of the bridge 
so covered with dirt was from 2} 2 to 3 inches lower than the 
travelled surface of the highway east and west of the bridge. 
The stringers broke at the abutments at both the east and west 
side of the bridge, and the whole bridge took a drop to the bottom
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of the stream below. A eulieequent examination of the string- - 
of the bridge shewed that the stringers were more or less roll..I 
at Ijoth ends, ami that they were all in substantially the san 
condition.

In June, 1911, the bridge was examined by George Drury, w i - 
was then pathmaster over the Bogarton road, including tin» 
bridge. In that year he made certain repairs to it by putting in 
a plank on the west side. He examined the bridge at or alxmt 
that time along with his assistant, one John Williamson, an I 
through Williamson, sent a notification to Samuel Foote, t' 
then Reeve of the township, which he says made it very cl- ir 
that the bridge was unsafe, ami that it ought to have attention 
Drury says that in order to fix the bridge he would have bn n 
compelled to replace it with a new one. He is confirmed as to 
its condition by John Williamson, who recollects ins|>ecting tin- 
bridge along with Drury, ami says that he told Foote that tin - 
two bridges (which included the one in question) needed fixing: 
and Foote, the Reeve, said he would look after it. Albert FI in- 
toft, who lives near the bridge, examined it carefully in 1911, win n 
he was fishing, as he noticed that it shook when people were pa- 
sing over it. At that time he examined two or three of the 
stringers at both ends and found them rotten, and he afterwards 
told Hewlett, the pathmaster who succeeded Drury, about this 
and another bridge which were unsafe.

For the defence, Thomas J. Spalding says that in the month 
of May, 1913, prior to this accident, he and one Baker were on a 
tour of inspection of bridges of the township, and they examinai 
the bridge in question and got under it for that purpose, and 
found it, so far as their examination proceeded, to be in good 
condition.

For convenience, I make certain findings of fact supplementing 
the al»ove narrative.

The engine in question did not exceed 10 tons in weight ; its 
actual weight, according to the evidence, was 17,075 pounds. 
The engine was carefully and properly driven upon and over the 
bridge so far as it went. There was no breach by the persons in 
charge of the engine of any duty incumbent on them in regard to 
the driving of the engine over the bridge, except a breach of the 
duty imiwsed by the statute requiring the placing of planks upon 
the bridge before running the engine over it.
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I find that the bridge was in a condition of disrepair, the 
stringers having rotted to a considerable extent at l>oth ends, and 
that the bridge in consequence was inadequate and insufficient 
for the carrying of the traffic entitled to pass over it.

I find that the damages to the plaintiff arose in consequence 
of the disrepair of the bridge. The accident happened by reason 
of the stringers giving way under the weight of the engine, and 
this collapse was owing to the rotten condition of the stringers.

The obligation of the defendant municipality is created by the 
Municipal Act, 3 & 4 Geo. \ . eh. 43, assented to on the (ith May, 
1013. Section 460, sub-sec. I, of that Act, reads as follows: 
“Every highway and every bridge shall be kept in repair by the 
corporation the council of which has jurisdiction over it, or upon 
which the duty of repairing it is imposed by this Act, and in' 
case of default the corporation shall be liable for all damages sus
tained by any person by reason of such default."

Having regard to the last clause of this section, 1 am of opinion 
that a statutory obligation having been imposed on the munici
pality, together with a liability for all damages sustained by any 
person by reason of default, the question of notice to or knowledge 
of the defects by the corporation is, in the circumstances here 
shewn, immaterial. I refer to City of Vancouver v. Cummings 
2 D.L.K. 253, 40 Can. S.C.IL LIT : City of Vancouver v. MeChalen 
I HU 1), 45 S.C.IL IVI; McClcllaml v. Manchester Corporation,
110121 1 K.B. IIS.

But, if notice is necessary, 1 find that the defendants had. as 
early as in 1911, adequate notice of the disrepair into which the 
bridge had fallen. The fact that officials of the township in
spected the bridge in May, 1913, without appreciating its defec
tive condition, cannot, in my opinion, operate to relieve the 
defendants of liability.

I come now to deal with the second ground of defence above 
mentioned, namely, the failure to lay down planks on the bridge 
before attempting to run the traction engine over it. A similar 
question was considered in 1908 by Mr. Justice Anglin in the 
case of (ioodison Thresher Co. v. Township of McXab (1908-9), 19 
O.L.1L 188, and was ultimately determined by the Supreme Court, 
of Canada in December, 1910. The decision is reported in 44 
S.C.IL 187.
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The statutory provision as it then stood is set forth in tin 
Supreme Court report at p. 190. Before the present cause of 
action arose, this statute was re-enacted with certain amendments, 
and is to lie found (as it stood on the 1st August, 1913) in 2 Geo. V. 
ch. 53, sec. 5, sub-sec. 4. I have, for convenience of reference. 
Brought together in parallel columns the statute applicable to 
the Goodison ease, and the statute applicable to this case.

Section 10, sub-sec. 3 (with 
amendments as it stood in
1908).

“The two preceding sub
sections shall not apply to en
gines used for threshing pur
poses or for machinery in con
struction of roadways of less 
than eight tons in weight. 
Provided, however, that before 
crossing any such bridge or cul
vert it shall be the duty of the 
person or persons proposing to 
run any engine or machinery 
mentioned in any of the sub
sections of this section to lay 
down on such bridge or culvert 
planks of such sufficient width 
and thickness as may be neces
sary to fully protect the flooring 
or surface of such bridge or cul
vert from any injury that might 
otherwise result thereto from 
the contact of the wheels of 
such engine or machinery; and 
in default thereof the person in 
charge1 and his employer, if any, 
shall be liable to the munici
pality for all damages resulting 
to the flooring or surface of such 
bridge or culvert as aforesaid. 
3 Edw. VII. ch. 7, sec. 43; 4 
Edw. VII. ch. 10, sec. GO.”

2 Geo. V. ch. 53, sec. 5, sul>- 
sec. 4 (1912).

“Before crossing any such 
bridge or culvert the person 
proposing to run any traction 
engine shall lay down on such 
bridge or culvert planks of 
sufficient width and thickness 
to fully protect the flooring or 
surface of such bridge or culvert 
from any injury that might 
otherwise result thereto from 
the contact of the wheels of 
such engine; and in default 
thereof the person in charge and 
his employer, if any, shall be 
liable to the corporation of the 
municipality for all damage- re
sulting to the flooring or surface 
of such bridge or culvert. 3 
Edw. VII. ch. 7, sec. 43; 4 
Edw. VII. ch. 10, sec. GO. 
Amended.”
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I have anxiously compared the statutory provisions above 
quoted, with the view of determining whether they effect a K.(’. 
change in the law as it was determined in the (loodison ease.
While I think that the alterations in phraseology indicate a ten
dency or inclination on the part of the Legislature to alter the 
law as it was determined by the six Judges who pronounced the 
decision in that case, and to make it accord with the view enter
tained by the five Judges who held the opposite opinion, 1 am by 
no means clear that the Legislature have, by the words used in 
the amending statute, given such clear expression to the supposed 
desire as enables the Court to declare that any change in the law 
had I wen effectively made. It turns out, however, that a deter
mination of this question is unnecessary, because the point next 
to be mentioned seems to me decisive.

I am unable, in the present action, to justify a finding of fact 
similar to that made by Mr. Justice Anglin in the (iotulison ease.
He found (19 O.L.1L at p. 2(K); that “the use of planks by Jones 
when crossing the bridge would have added to the sustaining power 
of the stringers sufficiently to have enabled them to carry the 
weight of the engine with safety.”

From the evidence in the present case it appears that, if Pipher 
had laid across this bridge elm i s 3 inches thick and 11 feet 
long, so that the ends rested on the elevation of the highway east 
and west of the bridge, and so that the planks reached from one 
side to the other as an independent superstructure 21 ■> inches clear 
above the surface of the bridge proper, the sustaining power of the 
stringers supporting the bridge might have been supplemented 
sufficiently to have obviated the accident. But I find no statutory 
obligation to lay planks 14 feet long or of any other particular 
length. The omission in the statute of any reference to the length 
of planks appears to me to be significant.

Considering then that all the statute requires is, that there be 
laid down “planks of sufficient width and thickness to fully pro
tect the flooring or surface of such bridge or culvert from any 
injury that might otherwise result thereto from the contact of 
the wheels of such engine;” considering that nothing is said about 
the length of the planks, and that short planks, 3 or 4 feet long, 
placed end to end, would have fully protected the flooring and 
surface; considering that such planks might have been of cedar 
or hemlock or basswood; considering that planks of such length

05
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0NT< ami quality would not haw strengthened in any way the carrying
>. jMjwers of tin1 stringers that collapsed—I am unable to find that,

if such planks had been laid in compliance with the statute, the 
- would not have fallen, and I think it probable that planks 

complying with all the requirements of the statute could have 
been put down without obviating the accident. Hut, in the 
circumstances, opinion on the matter is necessarily speculative. 
How speculative may be realised when it is remembered that this 
engine had safely passed over this bridge on the morning of tin- 
accident; that, immediately before the collapse, the bridge had 
successfully carried the whole weight of the engine, and that at 
the moment (2 or 3 seconds later) when the bridge fell, it was 
carrying much less than the engine's full weight. All I can say 
is, that the evidence does not satisfy me that the absence of 
planks caused the accident, or that the breach of the statutory 
duty to lay down planks was its immediate cause. In making 
these observations, I am bearing in mind the fact that the evidence 
indicated that the surface of the bridge was somewhat rough and 
uneven, and that the use of planks would have minimised the 
jolting of the traction engine, but there is no evidence of any 
particular impact or jolt giving rise to the fall of the bridge.

To make the failure to comply with the requirements of the 
statute a defence, it must be shewn that there was a direct causal 
relation between such failure and the accident which followed: 
Walker v. Village of Ontario (1901), 80 N.W. ltepr. 500; Sutton v. 
Town of Wauwatosa (1871), 20 Wis. 21; Welch v. Town of Genera 
(1001), 85 N.W. ltepr. 070.

In my view, this finding of fact differentiates the present 
action from the principle of the (ioodiaon case as determined in 
the Supreme Court of Canada, because the Judges in that cast- 
all bast- their judgments u]>on the finding of Mr. Justice Anglin, 
which I have already cited. At p. 102, Mr. Justice Davies says : 
“The two lint lings must be read together. That which holds t la
st ringers of the bridge to have been inadequate to bear the weight 
of the engine when carried over the bridge without compliance 
with the statutory conditions is neutralised by the holding that 
compliance with the conditions would have ensured safety.” 
Mr. Justice Idington, at p. 193, says: “The finding of fact that 
if the bridge in question had had the planks laid upon it by 
appellunt as required by the statute, it would have been of suffi-

35
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cient strength to have ensured safety, seems to me to Ik» an 
impassable harrier to the appellant herein.” And Mr. Justice 
Duff, at p. 104. says : “ I think the action should Is* dismissed 
because I think the findings of tin- learned trial Judge shew that 
mishap was caused by the failure of the plaintiffs' servants to 
perform the conditions under which alone they were entitled to 
take the engine upon the bridge."

The result therefore is, that there was a breach by the de
fendants of their statutory obligation to keep the bridge in repair, 
which was the primary cause of the accident. There was recipro
cal statutory obligation imposed on the driver of the engine to 
lay down planks before running the engine over the bridge. If 
the evidence disclosed that the breach of this latter obligation 
was the immediate cause of the accident, the G'oodisan case would 
govern, unless the statute has been effectively altered; but, as 
my finding is otherwise, 1 think that the present action is not gov
erned by the (iooditon case; and. consequently, that both defences 
of the defendants fail, and that the plaintiff is entitled to judgment.

This conclusion renders it unnecessary for me to consider or 
discuss the question raised at the trial as to whether Walter 
Linstead is within the words of the Traction Engine Act, that is, 
whether he was “a person promising to run any traction engine” 
over the bridge, he being a volunteer or passenger travelling over 
the highway on the engine which was in charge of Pipher.

1 assess the <lamages at $1,400. Costs will follow the event. 
Judgment accordingly. Judgment for plaintiff.

( April a. Ill Pi. An ti|i|Kwl wtv* lii-ii'l by Men-litli. <*..!.<>.. < iirr-iw, 
Maelun-n, Magee and Hodgiiw, .1.1.A. Appi-al dismissed.!

HUNT v. BECK.
Ontario Supreme Court, I{oij<I, C. .Wont tuber 15, 191J.

Waters ($ 11 C—K7)—Meaning of “Freshet”—Dams—Inter
ference with logging operations—Preferential rights of statutory 
licensees—Improvements—Hirers ami Streams AcL]—Ap|M*al by the 
defendants from the n-jnirt of a Local Judge, to whom the action 
was referml for trial, and who found in favour of the plaintiffs 
U|x>n their claim to recover from the defendants damages for 
wrongfully depriving the plaintiffs of water sufficient to float their 
logs down the Thessalon river; and motion by the defendants 
for judgment on their counterclaim.
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George II. Watson, K.C., and T. E. Williams, K.C., for 

defendants.
T. P. Galt, K.C., and U. McFadden, for plaintiffs.
Boyd, ('.:—The right to float timber down streams is part 

of the early legislation of Canada; and after the Privy Council 
in Caldwell v. McLaren (1884), V App. Cas. 302. 406, declared 
that such a right was given free of charge as to improvements 
made upon such streams to render them floatable, there was 
further legislation pertinent to this case. An Act was passed, 
47 Viet. eh. 17 (1884), for “protecting the Public interest in 
Rivers, Streams and (’reeks," with ini]x>rtant recitals, of which 
these may be selected : “Whereas licenses have for many years 
been granted ... to cut timber on lands belonging to the 
Crown through or along which such rivers and streams run. . . . 
And whereas the said transactions have taken place on the faith 
that the licensees . . . had, and should continue to have, 
the right of floating saw-logs and other timber . . . down tlu
st reams on which their limits or lands are situate. And whereas 
. . . the licensees . . . have in many cases expended 
large sums of money on the lands so granted and placed under 
license.” Then it was, among other things, enacted that, in 
case it may be necessary to remove any obstruction from the water
course or to construct any apron, dam, slide, gate-lock, boom or 
other work therein or thereon, necessary to facilitate the floating 
and transmitting saw-logs, timber, etc., down the stream, it shall 
be, and is declared to be, lawful to remove the obstruction and 
to construct the said works of improvement. The Act further 
went on to provide means whereby toll would be exacted from 
persons using such improvements, to be paid to the persons who 
had constructed and maintained them.

That was the state of the law under which both parties were 
conducting operations in the spring of 1914, and these provisions 
are now to be found in the Rivers and Streams Act, R.8.O. 1914, 
ch. 130, sec. 3.

The plaintiffs have no particular status on the Thcssalon river, 
but during the season in question were driving logs down the 
river from Wood’s creek, a tributary of the Thessalon river, 
joining that stream below the confluence of its two branches, and 
about 15 miles south of the defendants’ operations on the western 
branch of the river. The defendants had acquired timber rights



27 D.L.R.I Dominion Law Hkvokts.

from the Government by tlie purchase of lierth No. 195 on the 
north shore of Lake Huron, in the <listrict of Algoma, an unsur
veyed and primitive territory, in which art* the western sources of 
the Thessalon.

The defendants began operations, for the first time after ac
quiring the limit, in 1913, and proceeded to construct a series of 
dams, of which three were storage dams, and seven or eight others 
used for flooding purposes in getting the logs over rocks, rapids, 
and shallows, and other impediments. These improvements 
were essential for taking away the timber, and there is no com
plaint and no reason to suspect that they were not properly placed 
and properly used in order to facilitate the transport of the logs 
to and down the river—that is. so far ns the defendants are con
cerned. The plaintiffs do plead that the dams were illegally used 
to obstruct the water, but otherwise it is to be taken that they 
were well and skilfully placed so as best to enable the defendants 
to utilise their timber limits. One other general observation is, 
that the whole region on and along the Thessalon is owned by the 
Cro>vn, and that the rights of both parties are to be measured by 
the statute law and common law, if that be required.

The more important of the dams in connection with this con
troversy are the main storage* dam at Stone Lake, having capacity 
to hold 9 feet of water and being the largest reservoir, and the 
most southerly dam at Carpenter Lake, of 3 or I feet holding ca
pacity, and used as needed either as a storage dam or a flooding 
dam.

The plaintiffs relied on the spring freshets to get the logs down 
from Wood's creek. Work was begun in breaking the dumps and 
clearing the way to water the logs on the 20th April. There was 
a notable rain-storm for two nights and a day continuously on 
the 27th and 28th April; and, apart from this, very little rain the 
whole season. The plaintiffs' logs were through the creek and 
at the river on the 0th May; they drove on the river for two or 
three days till the night of Saturday the 9th May. No work on 
Sunday, and on Monday morning the logs were high and dry on 
sand-bars two or three miles from the river, which had scarcely 
any water in it. The water is said to have dropped 0 or 8 inches 
on the 9th; but on the 11th it had dropped about 2 feet. The 
plaintiffs attribute* this loss of water to the closing of Carpenter 
creek dam by the* defendants. There is a conflict of testimony
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as to the date on was done. The Judge has found that
it was closed on the 9th May (as the plaintiffs’ witnesses say), 
and not on the lltli May, Monday (as the others say). In my 
view of the case, it is not important on which «lay it was closed.

There was also much conflicting evidence as to the duration 
of the spring freshets. Rut in truth one of the witnesses for the 
plaintiffs came nearest to the fact when he said: “You can’t tell 
the length of a freshet within a week or a month; it depends on 
rain and temperature.” The dictionary meaning of the word 
“freshet” is the saint* as the statutory and popular meaning, and 
that is, a flood or inundation by means of rains or [and] melted 
snow. Much of the evidence as to other freshets and the driving 
in other places was of small import. Each year and each season is 
different as to freshets, depending on climatic conditions—the 
amount of snow, the amount of rain, and the state of the ther
mometer. And as to drives, the time consumed depends on the 
character of the logs, the state of the water, the ier of hands 
at work, and the handling of the descc r. Generally,
on the evidence, I should consider that the season of 1914 was 
exn " dry after the great rain of April, and that the water 
was lower than usual, and that the freshet for that season at its 
height by reason of the April rain was about spent before the 10th 
May. The plaintiffs’ witness Dunbar says (p. 143) that the 
freshets that year in that place, Wood’s creek, were over about 
the 9th May: and (p. 114) he does not think that the water con
tinued to rise till the 6th May.

Amid much nebulous and speculative evidence, mixed with the 
observation of the actual localities spoken of by those who had 
been over tin* ground, it seems tolerably clear that of the whole 
watershed area drained by the Thessalon and its tributaries above 
Wood’s creek, l<*ss than one-half would be attributable to the 
west branch of the river, which drains berth 195. That is, if one 
takes the water from Wood's creek into account, which is twice 
as large as Carpenter’s creek, there would Is* at least more than 
one-third of tin* water in the natural flow of the river as a whole 
at the entrance of Wood’s creek, coming from sources other than 
down through the defendants’ works and dams. Hence if it 1m* 
that there was a fall of two feet in the river where the plaintiffs 
were on the lltli May, ami this was from the freshet then con
tinuing, why when it was stopped was there no evidence of any

4

6644

736^26

2875



27 D.L.R.] Dominion Law Reports.

flow of the freshet from the west branch and from Wood's creek? 
The volume of the freshet from these two currents would have 
been greater than from the other branch of the river coming from 
berth 105. But, on the plaintiffs' proof, the stoppage of the 
water at Carpenter Lake dam stopped all attempts at floating 
the logs. This state of affairs is consistent with only one conclu
sion, viz., that the freshet had spent its force and that the run of 
all tin- waters of tin* river was being reduced to the ordinary, 
natural flow, never sufficient for timber operations.

But. assuming that two feet of water were cut off by the de
fendants’ action in closing the dam (and this does not rest upon 
proof, but upon inference only), what was that water? In my 
opinion, it was neither current freshet water nor the ordinary 
natural flow of the stream, but water stored for the defendants’ 
own operations, which, if not so impounded, would have passed 
off down the river before the plaintiffs’ men were at the mouth of 
Wood's creek.

The defendants' modus operandi is to be considered. In the 
fall and winter of 11)13 and early spring of 1914. the three storage 
dams at Stone Lake and Lake Camp 1 and Lake Camp 2 were 
closed and had accumulations of water in before the great rain 
came on. That filled to overflowing the two smaller dams, but 
in the big controlling dam, Stone Lake, it was filled only to less 
than 8 feet, about 7} o feet. Carpenter Lake dam was li ft open 
all the time till stop-logs were put in early in May. After the 
heavy rain, Lake Camp 1 was opened and the water went down to 
4 inches. Lake Camp 2 dam had 2 or 3 stop-logs taken off to 
ease the pressure during the rain, and remaim " 4 feet
of water stored. In Stone Lake dam, next day after the rain, it 
sprang a leak, and, though partly repaired, it continued to leak 
till after the 15th May. Through the leak there was a discharge 
of 4 feet of water, which about equalised any inflow, so that it did 
not “raise” perceptibly after that. From this big leak and from 
crevices in the other dams came the water that went down the 
river in the early part of May. There was some addition also of 
water let down on the 3rd and 5th May from Stone Lake dam for 
the purpose of working logs into shape so as to be ready to go down 
with the drive anticipated. It seems reasonably clear that but 
for the storage of the earlier water there would have been no supply
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of surplus water going to the plaintiffs at all after they reached 
the river.

The stop-logs were put in ( 'arpenter Lake dam because there was 
more water needed at that point to get some of the defendants' 
logs into better position. It is not without pertinence that, while 
the plaintiffs failed to make the mouth of the river, the defendants 
were equally unfortunate in not getting their logs out into float
able water. The supply stored was insufficient for the defendants’ 
wants, and both are in like bad ease from the shortage of the water 
that season.

It may be that, owing to the changed condition of the river in 
recent years, its broadening and shortening, lumbermen below will 
find it necessary to erect dams in Wood’s creek or above the river 
near there with a double view of getting over the difficult rapids 
in Wood’s creek, which delayed the plaintiffs for too many days, 
and also to capture the surplus water which comes during the 
operations in the upper river when water let down by the de
fendants for emergencies in the day-time passes off during the 
night opposite and below Wood’s creek, and so is lost. I suspect 
that, considering the difficulties of the situation and the season, 
there was an insufficient gang of men handling the plaintiffs’ 
drive. Rut this is by the way.

Next, what is the legal position of the parties? As to the 
floatation of logs in Thessalon river, each had equal rights under 
the statute; but as to the user of the water above where the 
defendants had made improvements, they had preferential rights. 
They were the first and the only occupants of these head waters of 
the Thessalon river, and as to their various works to facilitate 
the driving of logs to the market they were statutory licensees. 
The statutory license, implemented by the erection of works, did 
by necessary implication give them superior rights in regard to 
the use and control of these improvements, as between them and 
the plaintiffs operating on the river at Wood’s creek. As a 
matter of natural justice, the timber licensee who had the right to 
further his operations by the construction of dams, etc., had also 
the right to put them to the most beneficial and profitable use for 
his own undertaking primarily, and was not calk'd on, to his own 
prejudice, to make his reserves of water subservient to the needs 
of a lower operator. If any detriment arises from the proper and 
reasonable use of the dams to facilitate the transmission of the
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defendants’ logs (and nothing to tin* eontrary of this is proved), 
then the plaintiffs have to submit to the disadvantage as a neees- 
sarv consequence of their position. This water so stored was 
essential to the defendants’ use; were they to suffer by its release 
that the plaintiffs might benefit thereby? Briefly, there has been 
no diversion or diminution of tin- water, no interference with tin- 
natural, ordinary flow of the stream; and the rightful retention of 
the water by the defendants cannot be turned into an illegal 
detention from the plaintiffs.

After carefully reading and considering the voluminous evi
dence, I am compelled to the conclusion that in all aspects of tin- 
case, whether of fact or of law. the plaintiffs have not established 
a claim for damages. The judgment given in the primary court is 
to be reversed, and tin- action stands dismissed with costs.

The amount agreed upon as to the defendants’ counterclaim 
should be paid by tin- plaintiffs—but without costs.

. 1 ct ion <I ism imed.
|March 21, IWlti. An amx-al was hoard l»y Meredith, < '..id ),. and < iarrmv, 

Maelnren and Hudgins. J.J.A. .1 />/* at ills mi.■<*,<!.]

CURRIE v. R. M. OF WREFORD.
Saskatchewan Su/ircnu Court, Elwiunl, ./, March IJ, Win.

Parties (§11 B—115)- Joinder of defendants Principal and 
agent—Leave.]—Appeal from a Master in Chambers refusing to 
dismiss an act ion for misjoinder of parties.

Sample, for plaintiff.
H. I). Hogarth, for defendant Lasher.
Elwood, J.:—By the statement of claim in this action the 

plaintiff alleges in the first place that his claim is for work done 
under a written agreement made by the defendant Lasher for 
and on behalf of the defendant municipality with the plaintiff. 
Ill the alternative he alleges that the defendant, assuming to la
the agent of the municipality, induced the plaintiff to enter into 
a contract, and that the defendant was not authorized by the 
defendant municipality to make the- contract and that the plain
tiff has suffered damages in consequence and claims his damages. 
In the further alternative, the plaintiff says that tin- contract in 
question was made between the plaintiff and defendant Lasher.

The defendant Lasher made an application to the Master in 
Chambers to dismiss the plaintiff’s action as against him. on the
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ground that lie had liven improperly added as a defendant ; in 
the alternative to have certain paragraphs struck out as embar
rassing. The Master refused the application and from this order 
the appeal is taken to me.

It was contended on the part of the plaintiff that these parties 
and these various causes of action could be joined under our r. 
54, notwithstanding our r. 37. It was admitted that no leave 
had been obtained to join these defendants, and 1 am of the 
opinion that before so joining these defendants, leave should 
have been obtained. It will be noticed that (>. 10, r. 7 of the 
English Practice is somewhat different from ours, in that it does 
not state that before joining the parties, leave must be obtained. 
Rut under that rule in the 11110 Annual Practice, at p. 230, 1 
find the following:

The typical case for at ion of the rule, which is of most frequent
occurrence in practice, is where a jierson assuming to act as agent for a dis
closed principal makes a contract with the plaintiff the breach of which gives 
rise to the action.
Bennetts v. Mcllwraith, [1800] 2 Q.B. 404; Sanderson v. Blyth, 
[1003], 2 K.R. 533, are clearly in point.

It is quite true that in ( Mgers on Pleadings, 7th ed., p. 30. 
it is stated:

A plaintiff may join in one action a claim against a principal in a contract 
made by his alleged agent, and an alternative claim against the alleged agent 
for contracting without authority.
and three of the above cases are cited as authority ; but it is not 
contended that this can be done other than under tin* above 
quoted r. 7. See also Edinger v. MacDouyall, 2 A.L.R. 345.

The order will be that the plaintiff do within 14 days after 
service of the order elect against >\ defendants he will
proceed: or he may, within that time, amend his statement of 
claim by alleging a joint cause of action against both defendants. 
On default of his either so electing or amending, the action will 
be dismissed against the defendant Lasher with costs.

This order is not to interfere with the plaintiff's right to 
make an application to a Judge under r. 37, provided that such 
application be made before the expiration of the fourteen days. 
The plaintiff will pay this defemhint's costs of the application 
and of this appeal in any event. Judgment accordingly.
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SWANSTON v. MERRETT. SASK.
Saskatchewan Supreme Court.. La mont, J. February 10. HiIH. -----

Sale (§ I A—1)—1 ahdity—Xun-cotn plia nee with Steam Hollers 
Act (It.S.S. 1909, eh. 22, see. là)—Inspection certificate.] Action 
ujmiii lien note for threshing engine.

L. H. Hituj, for plaintiff.
II. V. MacDonald, K.( for defendants.
Lamont, J.:—The plaintiff's claim against the defendants is 

for the amount due under a lien note or agreement in writing 
dated at Regina November 12. IV12, whereby the defendants 
jointly and severally covenanted and agreed in consideration of 
one North-West engine and one Filshie separator 30 bv 50 sold 
and delivered by the plaintiff to the defendants to pay to the 
plaintiff at Regina on or In-fore November 10. MILL the sum of 
$1,350, together with interest at the rate of 8r,' per annum as 
well after maturity as before.

The defence is that the sale was illegal and void by virtue of 
sec. 15 of the Steam Boilers Act.

The evidence shews that the plaintiff operated the engine 
referred to in his statement of claim during the seasons 1008,
1000 and 1010. That in September, 1011, he sold the engine 
and separator to the defendant Merrett and one Edgley. That 
in 1012 Edgley left the country for parts unknown, and that in 
November of that year both the above-named defendants went 
to the plaintiff and offered him tin- note in question herein for 
the outfit. The plaintiff agreed, and gave Merrett back tin- 
note signed by himself and Edgley, and took the note now sued 
on. The last inspection under the Steam Boilers Act, so far as 
the evidence discloses, was made on August 12. 1010.

Section 15 of the Steam Boilers Act reads as follows:
No boiler which hits Im-cii in use for two or more seasons shall hi- sold or 

exchanged for subsequent use as a boiler unless it is accompanied by an 
inflection certificate issued within one year next preceding the date of such 
sale or exchange.

The plaintiff knew the boiler was being purchased for thresh
ing operations.

When- a statute forbids the sale of a 1 toiler unless accom
panied by an inspection certificate issued within one year next 
preceding the date of the sale, any sale made without such certi
ficate is illegal and void. Ramage v. Ocyoe, 11 D.L.R. 243.

The sale which forms the consideration for the note sued on
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in this action, whether considered as a sale made in September, 
1911, or in Novemtxr, 1912, was void under the Act because it 
was not accompanied by the inspection certificate required by 
the above section. The plaintiff, therefore, cannot recover.

Judgment for defendants with coats.

JOHNSON v. CHOMYSZYN.
Saskatchewan Supreme Court. Lamont, El wood amt McKay, JJ.

March i5, 1916.
Sale (I B—9)—Sufficiency of delivery—Fraud—Remitting case 

for redrial.)—Appeal from a judgment dismissing an action for 
goods sold and delivered.

W\ ti. Scott, for appellant.
1). A. Finn, for respondent.
The judgment of the Court was delivered by
McKay, J.:—This action was brought under a certain order 

for the sale of goods, dated at Cedoux, July 28, 1913, whereby the 
appellant agreed to sell to the respondent 1,000 ft. of pure soft 
copper lightning cable at 15 cents per foot, and 24 tops complete 
at $2.15 each, 6 arrow vanes at 75 cents each, and three horse 
vanes at $2, which goods were to be delivered at the depot of the 
C.P.R. in Cartwright, Man., billed to the said respondent at 
Cedoux, Sask., and according to the terms of the said order the 
purchase price of $212 was to be paid in cash on June 1, 1914, or 
by a note due November 1, 1914, the total claim amounting to 
$227.10.

The respondent practically denies all the allegations of the 
appellant’s claim, but the defences relied on are, (1) that the 
order was obtained by fraud, particulars of which are given in the 
statement of defence; (2) that the goods were not delivered or 
shipped to him.

The learned trial Judge held that there was no delivery, and 
dismissed the appellant’s action, and, in consequence themif. 
did not consider the question of fraud raised by the defence.

With very great deference, I have come to the conclusion that 
there was delivery.

From the evidence of respondent it is clear that some of the 
goods in question did arrive at Cedoux, and apparently consignai 
to the respondent, because he says that after the sending of the first 
letter to the appellant “ he found that there was some package at 
the depot for him,” and in consequence whereof he wrote a second
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letter to the ap])ellant asking why they sent that stuff out that he 
had cancelled.

True it is that the ap|)ellant does not swear to having seen 
each article at Cedoux that was ordered, and he says he did not 
open the boxes. But he swears he saw the goods at Cedoux 
referred to in the order (ex. “A”), and, further, he swears that the 
respondent told him personally they were there at Cedoux. And 
the respondent does not deny this, although he gave his evidence 
after the appellant. Furthermore, at no place in his evidence 
does the respondent say only part of the goods arrived at C<mIoux. 
Nor did he object to accept the goods for want of delivery of any 
of them.

I do not think the case of McGowan Cigar Co. v. O'Flynn, 19 
W.L.R. 877, is applicable to the case at bar. In that case the 
cigars had not arrived at their destination, and the plaintiffs con
tended that there was a statutory delivery, having delivered them 
to the C.N.R., a common carrier. But, as the order calk*l for 
shipment by freight and the goods were sent by express, it was 
held it was not delivery on the terms of the contract, and the 
plaintiffs could not succeed. But in the case at bar, in my opinion, 
there is evidence of actual delivery at Cedoux to the respondent, 
and it is not necessary for the api>ellant to rely on statutory de
livery by shewing he shipjxHl according to the contract. Further
more, the shipment from lticeton did not entail any additional ex
pense or prejudice rescindent in any way, but, on the contrary, 
it was admitted by rescindent s counsel at the argument of the 
appeal that the freight from lticeton would be much less than from 
Cartwright ; in other words, that the goods would cost the re
spondent less than under the original terms of shipment.

With regard to the question of fraud, I think this is a matter 
that should be referred back to the trial Judge for his finding 
thereon, as, in my opinion, it is inqiortant that we should have his 
finding on this question, he having seen and heard the witnesses. 
This appeal will, therefore, stand until the next sitting of this 
Court.

The result will lie that this case will lie referred back to the 
trial Judge for the purpose of giving his judgment on the qu«*stion 
of fraud, and, after he has done so, this apjieal can again be arguai 
at the next sittings of this Court on that question, if either of the 
parties so desire, that party desiring to question the apiieal from
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such finding giving notice to the other party stating his grounds; 
and the question of the costs of appeal will stand until then, or, 
if neither party desires to again argue the question of fraud before 
us, the question of costs only may be argued. Case remitted.

McGREGOR v. PETERSON AND WILLIAMS.
Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., Newt and*, Elwood 

and McKay, JJ. March 18, 1916.
Mortgage (§ VII C—15ti)—Discretion as to extending time 

of redemption—Terms—Renew on appeal ]—Appeal from an 
order extending time of the redemption of a mortgage.

P. H. Gordon, for plaintiff, appellant.
A. Casey, for defendant, appellant.
P. M. Anderson, for defendant, respondent.
The judgment of the Court was delivered by
Newlands, J. —This is an application on the part of a mort

gagor to extend the time for redemption. The Master in Cham
bers extended the time for 9 months, the mortgagor to pay the 
costs of the application. This order was confirmed by a Judge 
in Chambers, from whose decision appeal was taken to this Court.

In Frnrest v. Shore, 32 W.R. 350, Bacon, V.C., upon a similar 
application said:—

The Court has. in many instance», enlarged the time fixed for payment, 
and a practice has grown up to give a longer time for redemption, hut it is 
a matter for judicial discretion.

When the question decided is in the discretion of the Judge, 
the general rule is that the Court of Appeal will not interfere 
unless the discretion has been exercised on a wrong principle.

The general terms upon which an extension of time is granted 
is upon payment of interest and costs. These terms are, however, 
departed from when the circumstances of the case require it. 
In the case above cited, Bacon, V.C., only required the mortgagor 
to pay half the interest and no costs. •

That this Court might have imposed other terms if we had 
heard the application in the first instance is not a question we 
can consider.

In Re Wray, 36 Ch.D. 138, Cotton, L.J., said:
I give no opinion what order I should have made if 1 had been hearing 

the application in the first instance, but I ciinnot concur in interfering with 
the discretion of the Judge below.

I think, therefore, this appeal should be dismissed with costs.
Appeal dismissed.
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WEYBURN SECURITY BANK v. KNUDSON et al.
Saskatchewan Supreme Court, Xewlands, La mont, lirown and LI wood, JJ.

March 18, 1916.

Mortgage (§ VI E—00)—Foreclosure—Final resting order— 
Executions—Priorities.]—Appeal from a final vesting order in an 
action for foreclosure.

M. A. Miller, for appellant.
No one contra.
The judgment of the Court was delivered by
Elwood, J.:—This was an action brought by the plaintiff 

for foreclosure of its mortgage upon certain lands. Tin* final 
order for foreclosure vests the property in the plaintiff free of 
all encumbrances, but subject, among other things, to an execu
tion in favor of the Rat Portage Lumber Co., Ltd.

This execution of the Rat Portage Lumber Co. was allowed 
to lapse prior to the commencement of this action. At the 
time of obtaining the order nisi for foreclosure the abstract pro
duced from the Registrar of Land Titles for the Moose Jaw Lund 
Registration District shewed an execution of the Rat Portage 
LumlM-r Co. against the defendant Knudson tinted January 20, 
1912, and registered in the Moose Jaw Land Registration District 
on January 25, 1912, as number E. 5501 ; and it was in conse
quence of this execution that the order nisi and final order were 
made subject to that execution. It now ap|>ears that at the 
time of the order nisi and final order this execution had not 
b<»en renewed and, therefore, there was no execution in the Moose 
Jaw Land Registration District affecting the lands in question.

I am of opinion, therefore, that the final order for foreclosure 
should Ik* amended by striking therefrom the following words:—

Subject to an execution for 83(>7.41 in favour of the Hat Portage Lumber 
Co., Ltd., dated January 20th. 1012, and registered January 25th, 1012 as 
number E. 5501.

But under the circumstances I would substitute for the words 
so struck out the following:—

Subject to any execution registered prior to this order in the Land 
Titles Office for the Moose Jaw Land Registration District in force and 
affecting the above lands.

As the error was apparently through no fault of the plaintiff, 
1 would make the costs of the application and of the appeal costs 
in the cause. Judgment varied.

SASK.

S. C.



790 Dominion Law Reports. (27 D.L.R.

SASK.

S.C.
SACKVILLE v. CANADA PERMANENT MORTGAGE CO.

Saskatchewan Su/trcnie Court. Sir Frederick Haultain, C.J., Lamonl, Klwood 
and McKay, JJ. March 18. 1916.

Injunction (§ II—134)—Application to continue—Wrongful 
exercise of power of sale—Xotice.]—Appeal from an order of New- 
lands, J., on an application for injunction..

H’. Lindal, for appellant.
D. J. Thom, for respondent.
The judgment of the Court was delivered by
Elwood, J.:—The material shews that some arrangement 

was made between the plaintiff and one Collins, acting on behalf 
of the defendant, whereby the plaintiff should make monthly 
payments on account of his indebtedness to the defendant com
pany. The effect of the arrangement is amply borne out by the 
letters written.by Mr. Mason, the defendant's manager, Regina. 
I do not think on this application we are called upon to definitely 
decide what that arrangement was. The plaintiff swears definitely 
that the agreement was that he was to pay two payments of $10 
each every month, and that no further steps were to Ik* taken by 
the defendant under the notice of exercising power of sale. If 
that was the arrangement, then it would seem to me that the pro
ceedings, so far as the notice of exercising power of sale is con
cerned, would Im> at an end, and that the defendant company 
could only proceed again by serving a further notice of exercising 
power of sale. What the exact arrangement was is a matter that 
will Ik* determined at the trial.

I am of opinion that the plaintiff is entitled to an order con
tinuing the injunction made herein, dated January 19, 1916. 
The costs of the application made lx*fore Newlands, J., on January 
27, 1916, should be costs in the cause to both parties. The de
fendant should pay the plaintiff the costs of this appeal in any 
event of the action. Injunction continued.

Re GOODNOUGH ESTATE.
Saskatchewan Supreme Court, Kheood, J. March 15, 1916.

Wills ($ III G 2—127)—Life estate to widow in realty and 
personalty—Use and enjoyment—Implied power to encroach upon 
corpus—Maintenance.]—Action for construction of will.

Schull, for executors.
McCausland, for children.
Dickenson, for the widow.
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El wood, J.:—The deceased ( ioodnough by his last will 
directed his just debts, funeral and testamentary expenses to lie 
paid by his executors, and then provided as follows:—

I give, devise and bequeath all my real and personal estate of which I 
may die possessed: to my wife Angie J. (ioodnough, the whole «if my real 
and |iers«inal estate for her use and lienefit during her lifetime an«l at her 
decease anything remaining to he divided share and share alike among my 
chihlren, anil I nominate and ap|»oint my friend, John litiges, and my son 
Arthur It. (ioodnough to be executors of this my last will and testament.

The executors being uncertain as to the interpretation of the 
will have submitted to me the following question, namely, 
whether or not under said clause, the said Angie J. (ioodnough is 
entitled to a l>equest of all the real and personal property of the 
estate to be enjoyed by her during her life, with liliertv to expend 
or dispose of the same as she sees fit, or whether or not the said 
Angie J. (ioodnough is only to receive the interest on the personal 
property and the rents and profits on the real estate during her 
life-time, and as incidental to the foregoing questions, whether or 
not the executors would be entitled to a discharge upon trans
ferring to the said Angie J. Cloodnough (after payment of all just 
debts of the deceased) all the real and personal property of the 
deceased.

In Re Johnson, 8 D.L.ll. 740, a great many cases were reviewed, 
and the case was distinguished from Re Holden, 57 L.J. Vh. 048, the 
Chancellor pointing out that the widow was not the executrix 
and that, therefore, the reason in the Holden cast; did not apply.

In the case at bar, it will be noticed that the widow is not the 
executrix, and it seems to me that the* proper construction of the 
will in the case at bar is; that the widow shall be entitled to a 
life interest in the real and personal property, but that then* is 
an implied power to encroach on the capital for the purposes of 
maintenance. I am also of the opinion that the executors should 
not transfer to the widow the real estate, but that she is entitled 
to occupy the real estate or receive the rents and profits therehf 
as she may elect, and that she is entitled to the use of the furniture 
and other personal property, that she is entitled to receive the 
income from money on hand or from any investments, and that, 
in the event of the income not being sufficient for her maintenance, 
the executors have the power to encroach upon capital for the
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purpose of such maintenance. See also Re McDonald, 35 N.S.R. 
500. Re Thomson's Estate, 14 Ch. D. 203.

The costs of all parties will be paid out of the estate.

Judgment accordingly.

BORYS r. CHRISTOWSKY.

Saskatchewan Su/rreme Court, Sir Frederick Haultain, C.J., Newlands and 
McKay, JJ. March 18, 1916.

Automobiles ($ III B—200)—Segligence of operator—Taking 
hands off steering wheel while running at high speed—Liability.]— 
Appeal from a judgment in favour of plaintiff in an action for 
negligent driving of an automobile.

//. X. Fish, K.C., for appellant.
W\ M. Rose, for respondent.
The judgment of the Court was delivered by
Newlands, J.:—The trial Judge in this cast1 found the de

fendant guilty of negligence (in taking his hands off the steering 
wheel of his automobile while driving at a high rate of speed with 
the plaintiff and three other women), and that this negligence on 
his part was the cause of the accident. The evidence was con
tradictory, but the weight of evidence was in favour of the plaintiff. 
We should not, therefore, interfere with this finding. As to what 
the defendant is found to have done—take his hands off the 
sharing wheel when the automobile was moving at a high rate 
of s|x*ed—it was, in my opinion, gross negligence, and renders the 
defendant liable to plaintiffs for the injuries they received while 
driving with him by his consent. Ap/teal dismissed.
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ASSAULT—
Summary conviction—Finality of findings 494

ASSIGNMENT FOR CREDITORS—
Claims—Funds collected by partner 604
Claims for rent—Unliquidated damages—Breach of covenant in

lease......................................................................................................  717
Mortgages—Executions—Priorities 83
Preferences—Security for pre-existing debt..» 715
What constitutes—Deed of trust to build and pay debts—Validity

of mortgage by trustee...................................................................  313

ASSIGN M ENTS—
Insurance imlicies—Registered marriage contract—Rights of wife 

and pledgee......................................................................................... 188

ASSOCIATIONS—
Liability prior to incorporation 555

AUTOMOBILES—
Collision with street car—Contributory negligence—Rule of road. 538 
Negligence of o|M*rator—Taking hands off steering wheel while

running at high spee«l—Liability..................................................  792

BANKS-
As holders in due course—Facts putting on inquiry 208
Collateral security—Insurance policies—Rights of widow—Marriage

settlement........................................................................................... 188
Excessive charge of interest................................................................... 707
Funds standing in another's name—Presumption as to ownership—

Burden of proof................................................................................ 156
Insolvency—Contributories—Infants................................................... 253
Mortgage hv wife for husband’s debt—Pressure................................ 723



27 D.L.R.I Index. 795

BILLS AND NOTES—
Consideration—Note of company director». ........................... 707
Considérâtion—Substituting current lien note 165
Holder in due course—Hanking transaction—Knowledge of fraud—

Facts putting on inquiry 208
Liability of director signing note of eor|K>rution—Meaning of "1"

or “We” ..................... 381
Lien note—Days of grace 166
Parol evidence to shew nature of liability 233
Ke|M>sscssinn of goods secured by note—Discharge of indorser 502 
Validity of promissory note for infant's debt .................. 478

BILLS OF LADING—
See Cahkiekh

BILLS OF HALE—
Status of creditor attacking validity 26

BONDS—
Building contract — Alterations — Non-disclosure — Discharge of

surety.................................................................................................... 518

BOUNDARIES—
Conflicting surveys—Fence line 184

BRIDGES—
See Highways.

BROKERS-
Act of principal preventing sale   400
Sufficiency of services of real estate agent —Option............................ 400

CARRIERS—
Notice of arrival—Limitation of 4ability at station having no agent. 414 

CASES—
Albert a Drilling Co. v. Dome Oil Co.. 27 D.L.R. 118, affirmed 118
Alloway v. Morris, 18 Man. L.R. 363. followed.......................... 360
Assiniboia Land v. Acres, 25 D.L.R. 430, affirmed 103
Bain v. Fothergill. L.R. 7 ILL. 158. applied........................................ 515
Bankers' Trust and Barnsley. Re. 21 D.L.R. 623. 21 B.C.R. 130,

followed................................................................................................ 63
Bell v. Wright. 24 Can. 8.C.R. 656, distinguished 453
Bergklint v. West. Can. Power C'o., 50 Can. 8.C.R. 30, applied. 473
Braithwaite v. Bayham, 4 D.L.R. 408, distinguished 71
B. C. Portland Cement Co., Re 22 D.L.R. 600, affirmed............... 726
Brooks. Re, 2 S.L.R. 504. distinguished 83
Browning v. The Masson Co., 24 (jue. K.B. 389, reversed. 360
Burchell v. Gowrie Collieries, [1010) A.C. 614, applied..................... 310
Hurgoyne v. Moffatt, 10 N.B.R. 13. distinguished........ 201
Burland v. Earle, [1902] A.C. 83, distinguished....................»........... 1
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CASKS—continued.
Button v. Thomjison, 38 L.J.C.P. 225, distinguished........................ 524
CumpMI v. Patterson, 21 Can. S.C.K. (145, distinguished 337
Canada Carriage Co. v. Lea, 37 Can. S.C.R. 072, distinguished. . 125 
Canadian General Electric Co. v. Canadian Rubber Co., 47 Que.

S.C. 24, affirmed............................................................................... 294
Canadian North. Ont. R. Co. v. Ilolditeh, 20 D.L.R. 557, 50 Can.

S.C.R. 205, affirmed......................................................................... 14
Canadian North. R. Co. v. Anderson, 45 Can. S.C.R. 355, dis

tinguished........................................................................................... 473
Canadian Westinghouse Co. v. Murray Shoe Co., 20 D.L.R. 072,

Carmichael, R. v., 7 Can. Cr. Cas. 107, dissented from 32
Chamberlain v. Lee, 10 Sim. 444, followed 099
Christie v. Clarke, 10 U.C.C.P. 544, 27 U.C.Q.B. 21, followed 9N
Clydebank Engineering Co. v. Ysquierda, [1905| A.C. 0, applied . 294 
Colonial Invest. A- Until Co. v. Foisie, 4 S.L.R. 392, distinguished. 103 
Cook v. Dis ks. 21 D.L.R. 497. 33 O.L.R. 209. reverse,I 1
Cowper Essex v. Acton, 14 App. Cas. 153, distinguished 14
Crane v. Lavoie, 4 D.L.R. 175, 22 Man. L.R. 330, followed 233
Crossen, R. v., 3 Can. Cr. Cas. 152, dissented from 32
Cunard v. Irvine, 1 James N.S.R. 31, applied 184
Davenport v. The Queen, 3 App. Cas. 115, applied 145
Davis v. Montreal, 27 Can. S.C.R. 539, followed..............................509
Day v. Singleton, [1890] 2 Ch. 320, distinguished 515
Dcegan v. Kilpatrick, 54 App. Div. X.Y. 371, distinguished 70
Dharma. It. v., [1905] 2 K.B. 335, distinguished................................ 210
Diehl v. /anger, 39 Mich. 60, applied.................................................  184
Dolan v. Baker, 10 O.L.R. 259, applied 199
Dunlop Pneumatic Tire Co. v. New Garage and Motor Co., (1915)

A.C. 79, applied................................................................................  294
Kherlc’s Hotels and Restaurant Co. v. Jonas, 18 Q.B.D. 459,

followed............................................................................................... 179
Edmonton Mortgage Co. v. Gross. 3 A.L.R. 500, followed.............. 83
Franketiburg v. Great Horseless Carriage Co., 09 L.J.Q.B. 147,

followed..............................................................................................  387
Frost v. Knight. L.R. 7 Ex. Ill, applied............................................ 190
Gibb v. The King. 15 Cun. Ex. 157, affirmed by divided Court.... 202 
Grand Trunk R. Co. v. Anderson, 28 Can. S.C.R. 541, followed 20
Grand Trunk R. Co. v. Barnett, [1911] A.C. 301, followed.............. 20
Greene Swift & Co. v. Lawrence, 7 D.L.R. 589, distinguished 502 ' 
Greenlaw v. C.N.R. Co.. 12 D.L.R. 402, 23 Man. L.R. 410, dis

tinguished........................................................................................... 115
Ilamlyn v. Talisker Distillery Co., [1894] A.C. 202, applied............ 294
Hanna v. City of Victoria, 24 D.L.R. 889, affirmed.......................... 213
Harris v. Huntbach, 1 Burr. 373, applied............................................ 478
Hellems v. St. Catharines, 25 O.R. 583, followed.............................. 509
Hickson v. Darlow, 52 L.J. Ch. 453, applied...................................... 210
Higgins v. C.P.R. Co., 9 Can. Ry. Cas. 34, followed........................ 549
Hughes v. Little, 17 Q.B.D. 204, 18Q.B.D. 32. distinguished.......... 337
“Industrie,” The, [1894] P. 58, applied............................................. 294
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CASES—continued.
International Contract Co., Re (1871). 6 Ch. App. 525, followed 112 
Jackson v. C.P.R. Co., 24 D.L.R. 380. affirmed Mi
Jacobs v. Morris, (1902) 1 Ch. 816, followed 628
Jones v. Gordon, 2 App. Cas. 616, distinguished................................20S
Jones v. Just, L.R. 3 Q.B. 197, applied 231
King, The, v. Kay, 41 N.B.R. 96, followed 196
King, The. v. Paulson. 20 D.L.R. 787, 15 Can. Ex. 252, reversed 145
King, The. v. Tweedie, 22 D.L.R. 498, 15 Can. Ex. 177, reversed 54
Kohler v. Thorold Nat. Gas. Co., 16 D.L.R. 862, reversed 319
Lyon v. Fishmongers Co. (1870), 1 A.C. 622. followed. 497
Mackay v. Dick, 0 App. Cas. 251, applied .319
Maher v. Hubley, 17 N.8.R. 295. distinguished 98
McDonald v. Morgan. 22 D.L.R. 705, 49 N.8.R. 1, reversed 125 
Menier v. Hooper’s Telegraph Co., 9 Ch. App. 350, followed 1
Meter Cabs, Re, (1911) 2 Ch. 667, distinguished .......................... 427
Metropolitan Asylum v. Hill, 47 L.T. (N.8.) 29. applied 432
Midgley v. Coppock, 4 Ex. D. 309, followed 394
Moody v. Can. Bank of Commerce, 14 P.R. (Ont.) 258, distinguished 179 
North-Western Trans|>ortation Co. v. Beatty, 12 App. Cas. 589,

distinguished.............................................................................. 1
Norway v. Ashburner (1865) 3 Moore (N.8.) 245, followed 450
O’Brien v. .Salisbury, 6 Times L.R. 137, applied 562
Oldstadt v. Lineham, 1 A.L.R. 416, distinguished................................ 208
Ontario Asphalt Block Co. v. Montreuil, 15 D.L.R. 703, 19 D.L.R.

518, varying 12 D.L.R. 223, affirmed 515
Ottawa North. & West. R. Co. v. Dominion Bridge Co., 36 Can.

S.C.R. 347, applied..............................................................................294
Parks v. C.N.R. Co., 14 Can. Ry. Cas. 247, disapproved 549
Parks v. C.N.R. Co., 14 Can. Ry. Cas. 247, followed 549
Pearl v. Deacon, 24 Beav. 186, applied 534
Pringle v. City of Stratford. 20 O.L.R. 246, followed 161
Rainy River Navig. Co. v. Ont. & Minn. Power Co. 17 D.L.R. 850,

applied................................................................................................  498
Raleigh Corp. v. Williams, [1893] A.C. 540, distinguished 345
Rapid Road Transit Co., Re, [1909] 1 Ch. 96, distinguished..........427
Richardson v. Jackson, 8 M. & W. 297, followed .. 450
Robertson v. Autobus Co.. 26 D.L.R. 228, 52 Can. 8.C.R. 30. fol

lowed................................................................................................... 540
Robertson v. Burrill, 22 A.R. (Ont.) 356, followed.......................... 98
Rowley v. London & N.W.R.Co., L.R. 8 Ex. 221, applied .......... 86
Royle v. C.N.R. Co., 14 Man. L.R. 275, followed.............................. 20
Sainter v. Ferguson, 7 C.B. 716 at 730, applied................................ "294
Salter v. City of Calgary, 9 W.W.R. 1201, reversed 584
Sargent v. Nicholson, 25 D.L.R. 638, followed.....................................417
Sask. Elevator Co. v. Can. Credit, 21 D.L.R. 658, reversed 604
Sinclair v. Stevenson, 1 Car. & P. 582, applied................................ 157
Singer. Re. 22 D.L.R. 717, 33 O.L.R. 602. affirmed 220
Smith v. Baker, [1891] A.C. 325, distinguished................................. 473
Springer v. Anderson, 19 D.L.R. 886. varied ....................................709
Stamford. Tp. of, v. Ontario Power Co., 8 O.W.N. 241, 7 O.W.N.

646, affirmed.....................................................................................  161
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CASKS—continued.
Storehouse v. Walton, 35 O.L.R. 17, reversed 662
Swinehammer v. Sawler, 27 N.8.R. 448, followed............................ 404
Taylor v. Laird, 1 H. & N. 266, distinguished 524
Toronto R. Co. v. King, 11908) A.C. 260, followed 125
Towers v. Dominion Iron Co., 11 A.R. (Ont.), 315, applied 231
Union Bank v. Stewart, 3 Terr. L.R. 342, distinguished 453
Utterson Lumber Co. v. Petrie, Ltd., 17 O.L.R. 570, followed 179 
Van Koolberger, R. v., 16 Can. Cr. Cas. 228, dissented from 32
Vernon v. Smith's Falls, 21 O.R. 331, followed.....................................509
Vicksburg & M.R. Co. v. Putnam, 118 U.8.R. 545, applied 86
Watt v. Drysdale, 17 Man. L.R. 15, followed.................................... 115
Webster v. Bosanquet, (1912) A.C. 394, applied 294
Wedmore. Re, [1907] 2 Ch. 277, followed 574
Western Motors, Ltd. v. Gilfoy. 25 D.L.R. 378, distinguished 502 
Whitehall v. Squire, 1 Salk. 295, followed 98
Wilson v. Merry, L.R. 1 H.L. (Sc.) 326, applied................................ 473
Wilson v. Northampton R. Co., 9 Ch. App. 279, applied 319
Wilson v. York, 46 U.C.Q.B. 289, followed 509
Wilton v. Man. Independent Oil Co., 25 D.L.R. 243, 25 Man. L.R.

628, followed...................................................................................... 233
Wright v. Hale, 30 L.J. Ex. 40, applied...............................................  216
Yukon Gold Co. v. Boyle. 19 D.L.R. 336, affirmed 672

CERTIORARI -
Conviction for common assault—Right of appeal 495
Summary conviction—Costs not fixed in statutory minute of 

conviction—C.S.N.B. 1903, ch. 22, sec. 89—Cr. Code, sec.
1124 .................. 683

CHARITIES—
Validity of subscriptions—Consideration.................................... 417. 420

CHATTEL MORTGAGE-
Non-compliance with statute as to existing and future debts— 

Invalid in part—Separability.....................................................  337

COMPENSATION—
See Damauks—Eminent domain.

CONDITIONAL 8ALES- 
Sev Sale.

CONFLICT OF LAWS-
Interprêtât ion of contracts—Law governing...................................... 294

CONSPIRACY—
Fraud o? directors—Pleading—Counterclaim.................................... 387

CONTRACTS-
Agreement to furnish natural gas—Extent of supply.......................... 199
Agreement to supply gas—Stipulation as to pressure and regu

larity—Appropriation ....................................................................... 199
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C( ) X T It ACT 8—con tinued.
Breach—Insufficient drilling apparatus—Onus 651
Building agreement—Breach—Measure of damages BNI
Cancellation for non-payment—Trust fund—Escrow—Effect «52
Cancellation—Voluntary release of interest in land—Undue influ

ence—Laches...............................................................................
Chattel mortgage invalid in part—Separability.......................... 337
Consideration for substituted note 105
Guaranty by company directors—Statute of Frauds—Promissory 

note—Consideration—Bills of Exchange Act—Excessive charge
of interest by bank—Bank Act....................................................  707

Impossibility of jierformance—Inconsistency of conditions—Dis
charge.................................................................................................... 300

Intention of parties as to interpretation 204
Joint or several—Joint offer accepted by one 70
Municipal works—Cancellation—Error in awarding 540
Municipal works—Tenders—Lowest bid—"Shall” 540
Municipal works—Tenders—Plans and specifications—Paving 540
Natural gas—Interest in land—Chattel................ 100
Novation—When effected 107
Penalty or liquidated damages—Intention 204
Right to seize equipment upon non-performance of drilling con

tract—Breach of covenant against encumbrances 118
Sale of timber limits—Misrepresentation as to quantity and quality

—Substantial misdescription—Rescission.......................................722
Seal—Alteration of sealed instrument 730
Sealed instruments—Power of agent—Joint purchase of land 412 
Sufficiency of consideration — Subscription for charitable pur

pose 417,430
To supply gas—Performance—Prevention ....... 319
Validity—Illiterate party 555
Validity—Non-compliance with statute—Steam Boiler Act 7K5

CONVERSION—
Unlawful exercise of (rowers under lien note—Measure of damages 166

CORPORATIONS AND COM PAN IES-
Contributories—Infants—Relief—Appeal................................................253
Dealings by directors—Voting power—Rights of minority 1
Duties of liquidator—Claims—Power of Court . 580
Error in certificate of cor (Miration as affecting corporate (Miwers—

Contract ultra vires......................................................................... 118
Fiduciary relationship of directors—Diverting interest in railway

contract, by majority vote—Accounting for profits to minority 1
Fraudulent acts of officers—False accounts—Liability.......................622
Inquisitorial powers of liquidator—Discovery 760
Liability as contributory—Allotment of common stock in place

of preferred—Nullity....................................................................... 63
Liquidation—Priority of claims—Solicitor’s liens .............................427
Misfeasance of directors—Pleading—Counterclaim.............................387
Personal liability of director—Promissory note.....................................233
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CORPORATIONS AND COMPANIES—continued.
Power to issue bonds to raise loan—Securities—“ Pledge " —

Priorities..............................................................................................  726
Sale of shares—Specific performance................................................... 689
Trust fund—Interpleader—Payment to liquidator..........................484
Ultra vires—Right of creditor to set up............................................... 26
Validity of shareholder’s guaranty......................................................... 391
Winding-up—Contestation of claims—Secured claims 26

COSTS—
Consolidation action for seamen’s wages—Joint or several liability 464
Conviction under Liquor License Act............................................. 683
Redeeming property from tax sale........................................................ 369
Taxation—Solicitor and client bill......................................................... 721

COURTS-
Jurisdiction of Exchequer Court—Compensation—Abandonment

of expropriation................................................................................  262
Jurisdiction over liquidator—Claims.....................................................  580
Review of discretion under will................................................. ...........  220
Start* decisis—Finding of facts................................................................ 745
Territorial jurisdiction—Non-residents—Appeurunce and failure to

dispute jurisdiction as waiver........................................................ 107

COVENANT
Against encumbrances—Breach........................................................... 118

CRIMINAL LAW—
Assault—Sufficiency of conviction.........................................................  496
Breaking down fence—Defence—Illegal closing of highway 640
Homicide—Neglect to care for infirm parent...................................... 633
Summary conviction—Notice of appeal—“Person aggrieved.". 640 
Summary proceedings for obstructing peace officers—Criminal Code,

sec. 169.............................................................................................. 46
Theft—Re|Hwsession of pro|x*rty without demand........................ 692
Trial—Evidence—Appeal........................................................................ 695
Wilfully killing dog—Justification......................................................... 701

CROWN—
Expropriation by—Com|x*nsntion......................................... 53

DA MAC ES—
Breach of covenant in lease—Unliquidated damages........................ 717
Compensation for consequential injuries to land—(’oust met ion of

railway................................................................................................ 14
Delay of contract —Penalty or liquidated damages—Intention of

parties.................................................................................................  294
Expropriation by Crown—Depreciation by destruction of market

place—Ixws of enhanced value by abandonment of work 262
Expropriation—C’oiiqiensation—Injury to business.......................... 247
Injuries causing |iermuncnt incapacity—Instances of amount —

Review on apjieal............................................................................. 86
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DAM A( IKS —continual.
Measure Breach < f drilling vontrad- (ouuu n-Lim 652
Measure—Breach of contract for construction of iimnvl 196
Measure of—Conversion— Set-off for unpaid pmvhi.se price . 166 
Measure t.f in avcoimting lietwivn principal and agent 11
Measure—Breach of warranty as to fitness for breeding 71
\ewspa|M‘i' libels AjHilogy Substantial damages .*>62
Replevin- Nominal damages . 450
Specific iM-rformanee Lessee's option to purchase land Inability

to make title..................................... 514
Supply of gas prevented by wrongful act of purchaser 319
Unlawful obstruction of navigation—Direct and remote losses 498

DEED-
Undue influence—Lack of indc|>cndent advice—Cancellation 662

DEPOSITIONS—
lie view on appeal.................................................................................. 174

DESCENT AND DISTRIBUTION -
Married Women’s Relief Act—Rights of widow—Defences avail

able to executor................................................ ......................716

DISCOVERY AND INSPECTION—
Inquisitorial power of liquidator—Winding-up bank—Right of 

persons charged as contributories to examine former bank 
manager.............................................................................................. 760

DISMISSAL AND DISCONTINUANCE—
Substitution of parties—Right to discontinue action—Plaintiff 

suing on behalf of himself and debenture holders 725

DIVORCE AND SEPARATION—
Alimony—Desertion—Sufficient cause—Duty to testify in person

—Property and incomes................................................................. 718

DRAINS AND SEWERS—
Rctroactiveness of statute—Remedies for injuries to land.................. 345

i CEMENTS—
Lost grant—Continuous use of tide lands   53

EJECTMENT-
Sufficiency of plaintiff's title—Deed of former |xirson in (tossession 

—Ascertaining boundaries.......................................................... 184

ELECTRICITY—
Power franchises—Incor|>oration of municipality—Rights of com

pany............................................................  727

51—27 D.L.R.
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EMINENT DOMAIN—
Comiiensation—Grocery and liquor business—License—Element

of value...............................................................................................  247
Damages resulting from grading streets—Form of remedy.............  216
Expropriation by Crown—Comjiensation to owner by adverse

(tossession.............................................................................................  53
Expropriation by Crown—National railways—Compensation— 

Total or partial abandonment —Jurisdiction of Exchequer
Court.................................................................................................... 262

Expropriation for Dominion public works—Compensation—Allow
ance for compulsory taking—Liquor business—License 250

Railways—Compensation for consequential injuries—Depreciation
by prospective operation of trains................................................ 14

Railways—Com|»ensation for consequential injuries—Severance
and loss of access—Subdivision lands.......................................... 14

“Taking” what is — Plans and notice to treat municipal expro
priation for opening lane................................................................. 213

ESCROW -
Funds in bank—Trust—Rights............................................................. 652

ESTOPPEL—
Laches—When no bar for cancellation of deed.................................  662
To deny validity of shareholders’ guaranty—Conduct...................... 391

EVIDENCE—
Admissions by Crown—Prim facie evidence of title by imssession 54
Breach of contract—Burden of proof................................................... 652
Other crimes—Connection with act charged and the plan of defence 

—Evidence brought out by questions pro|s»unded by the
defence................................................................................................  695

Parol evidence as to additional equitable mortgage—Admissibility 725 
Parol evidence to shew liability on promissory note—Director and

corporation......................................................................................... 233
Parol evidence varying writing—Condition of guaranty.................. 555
Memorandum of witness to refresh memory—Right to cross-

examination........................................................................................ 157
Quant urn valcat—Mort uary tables—Admissibility............................. 86
Relevancy —Similar acts—Conditions as to irrigation at other places 432 
Telephone conversations—Judicial notice of system—Admissibility

as notice................................................   652
Transactions between relatives—Onus as to good faith 732

EXECUTION—
Assignment for creditors—Mortgages—Priorities.............................. 83
Priorities upon foreclosure of mortgage.............................................  789
Property purchased with funds of execution debtor—Money in

bank in another’s name—Trust—Burden of proof.................... 156
Sale of exempt property—Nullity.......................................................  637
Seisure of equitable interest in personalty............................................. 156
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EXECUTORS AND ADMINISTRATORS—
Disbursements—Solicitor's fees not taxed.........................................  488
Defences—Married Women's Relief Act.............................................  716
Foreign letters—Probate—Solicitor's costs.......................................  720
Validity of sale by execution de son tort—Benefit of estate—Relating

back....................................................................................................  98
“Vouchers”—Unsworn document for solicitor’s fees........................ 488

EXEMPTIONS—
From taxation—Manufacturing companies—Interpretation.......... 161
Taxation of railway pro|>erty—Local assessments.............................  369

EXPROPRIATION—
See Eminent domain.

FIXTURES—
Machinery—Right to repossession........................................................ 179

FORECLOSURE—
Failure to ap|>eal against order nisi—Effect.......................................  238

FORFEITURE—
Mode of forfeiting Crown leases—Opportunity to remedy breach 145 
Power of Court to relieve against —Mortgage.....................................  733

FRAUD-
Finality of jury’s findings as to........................................................... 125
Procuring guaranty of illiterate........................................................... 555

FRAUDULENT CONVEYANCES—
References—Security for pre-existing debt...................................... 715
Transactions between husband and wife—Presumption of fraud—

Burden of proof of good faith....................................................... 732
Voluntary transfer of merchandise by insolvent—Doctrine of con

fusion and mixture of goods.........................................................  731

GAMING—
Betting-house offences............................................................................. 611
Betting-house offences—Search order—Finding of betting slips.... 607

GARNISHMENT—
Distribution of fund—Solicitor's liens...............................................  453
Mortgage money in hands of agents—Debts due to trustees............ 484

GAS-
Interest in land—Chattel....................................................................... 199

GUARANTY-
By company directors—Statute of Frauds—Consideration.............. 707
By shareholders—Validity—Estoppel................................................... 391
Discharge—Repossession or goods........................................................ 592
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GUARANTY—emUmutd.
Increase of liability as no ground for discharge—Limitations and 

terms of guaranties—Definiteness—Sealing—Alteration of sealed
contract by unsealed instrument..................................................  736

Intention as to liability—Association prior to ineor|x>ration—
Partnership........................................................................................  555

Promissory note for infant's debt—Original undertaking—Liability 478 
Validity—Illiteracy—Fraud.................................................................... 555

HIGHWAYS—
Damages resulting from grading—Municipal liability...................... 216
Injuries caused by defect in sidewalk—Failure to enforce municipal

by-law—Liability of municipality.................................................  168
Non-repair of bridge forming part of highway—Collapse under weight 

of traction engine—Liability of municipality for death caused 
to person on engine—Non-compliance with Traction Engine
Act—Notice or knowledge of defects...........................................  770

Removing obstruction—Fence placed by municipal authority—Cr. 
Code, sec. 530...................................................................................  640

HOMICIDE—
Manslaughter by neglect—Son’s criminal negligence of infirm father 

living with him—Cr. Code sec. 241.............................................  633

HOSPITALS—
Municipal liability for care of the sick—Residence 422
Patient drowned during absence of nurse—Probability as to negli

gence in care and vigilance........................................................... 235

HUSBAND AND WIFE—
Insurance policies—Assignment—Marriage settlement—Husband's

power to pledge.................................................................................. 188
Married Women’s Relief Act—Defences of executor.......................... 716
Wife’s mortgage to bank—Husband’s debt—Consideration-

Pressure—Acknowledgment by telephone................................... 723

INFANTS—
Liability as contributory upon insolvency of bank—Failure to

disaffirm—Ratification.......................................................................  253
Note of adult for debt due by infant—Validity................................... 478

INJUNCTION—
Application to continue—Wrongful exercise of power of sale—

Notice.................................................................................................  790
Granting or refusing interlocutory injunction—Adequate remedy

at law—Dealings between public utilities corporations............ 134
Wrongful detention of gas contrary to contract —Sufficient remedy 

for damages........................................................................................ 199

INSOLVENCY—
Contestation of claims............................................................................  26
What constitutes—Preferences—Security for pre-existing debt----  715
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INSURANCE—
Additional license fee—“Name of any other insurance company”

—Fictitious name............................................................................. 131
License to do business—Statutory requirements—Capital stock—

Subscrib'd and paid—Premium -Application.................. 729
Right to proceeds of |hi!icy—Mortgage -Assignments................... 720
Widow as Ifenefieinry under registered marriage contract —Husband's

|Miwer to pledge policies—Collateral security to bank.............. 188

INTERPLEADER
Mortgage money elaimed by trustee—Dis|>osition by Court —Pay

ment to liquidator........................................................................... 4M

INTOXIC ATI X(1 LlQl'ORS-
Sufficiency of convictions—Certiorari—Costs......................................0S3

JC I Mi MENT
Contest of will—Res judicata—Effect on—Beneficiaries not parties 745 
Re; judicata—Action on agreement for sale of land—Third parties 744

Jt RISD1CTION-
See Counts.

JlTRY—
Discretion as to granting jury trials—Personal injury actions 5S4
Finality of findings as to fraud and misrepresentation ...................  125
General finding negativing negligence—Sufficiency...........................  240
Sufficiency of findings as to negligence................................................. 109

JUSTICE OF THE PEACE—
Jurisdiction—Common assault—Title to land................................... 495

LANDLORD AND TENANT—
Assignment for creditors—Claim for rent—Unliquidated dam-

Modc of cancelling Crown leases—Contents and service of notice . 145

LAND TITLES—
Certificate of title—Covenant against incumbrances—Taxes.......... 394
Covenant against incumbrances—Coal rights................................. 711

LAND TITLES ACT -
Certificate of title to assignee for creditors—Executions and mort

gages—Priorities............................................................................... S3

LEVY AND SEIZURE—
Equitable interests—Property purchased with trust funds 151»
Sheriff's sale of exempt property—Nullity.........................................  637
When warranted under contract......................................................... 118

LIBEL AND SLANDER—
Newspa|H'r charging <• ion in public office Apology -Fair

comment —Inference—Question for jury 5(12

5
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LICENSE—
On names of insurance companies....................................................... 131

LIMITATION OF ACTIONS—
Actions against municipality, what are—Proceedngs for compo

sât ion upon expropriation 213
Claims against municipalities—Hctroactivcness of statute 210
Laches—When no bar for cancelling deed 002
Statutory period for attacking tax sale ................................. 702

LIQUIDATORS— .
See Corporations and Comi-anius.

LOGS AND LOGGING—
Statutory licenses—Interference with o|H*rations—Liens—Improve

ments.................................................................................................... 777

MA LICK >VS PR< 1SECVTK )N-
Prohable cause—Malice in charge of theft 200

MASTER AND SERVANT—
Amendment of Workmen’s Com|>ensation Act—Retroactive effect

—Capital rent—Choice of payment 113
Contributory negligence—Knowledge of danger—Non-assumption

Dismissal of municipal officers—Notice and cause...........................  500
Employers’ Liability Act—Workmen drowned while crossing river

—Negligence of foreman—Failure to warn.................................  109
Fellow servants—Hired crew................................................................. 00
Injuries causing permanent incapacity—Measure of damages 80
Jury finding negativing negligence—Sufficiency.................................... 240
L ability to servants of third person—Hired crew—Duty as to

safety.................................................................................................. 05
Safeguards at bridge operations—Delegation of work—Competent 

management — Negligence of superintendent — Employer's 
liability............................................................................................. 473

MECHANICS’ LIENS—
Assignee as party defendant 425
Priority over mortgage for increase» in value....................................... 500
Right of materialman against separate lots—“Owner” 441
Semi-detached erection for different owners on adjoining lots—

Joint or several contract—Offer and acceptance—“Owner’s
request and benefit ”........................................................................ 70

Statutory* period of registration—Materials furnished 70
To what property attaches—Interest of “owner”—Work at request

of others—Assumption of lien 410

MERGER—
Torrens' title as merger of original agreement...................................  394
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MIXES AND MINERALS—
Contracts to furnisli natural gas- I nterpre t at ion—Remedies for

breach 199
('reck and river claims—Slough—Mining rights (172
Lease of Dominion lands for eoal mining -Forfeiture - Notice of 

cancellation—Contents am I how served- Service on solicitors
of lessen1. 145

Yukon Placer Mining Acts—Gold commissioner acting as mining
recoriler—Grant of water rights—Validity 105

MORTGAGE—
Assignment—Foreclosure by assignm—Right to proceeds of insur

ance |M>liey—Mortgage clause.................. 720
By wife for husband's debts—Consideration—Pressure 723
Discretion as to extending time of redemption—Terms—Review

on ap|HNil....................................................................................... 7HH
Equitable mortgage—Parol evidence.......... . ........................... 725
Executions—Assignment for creditors—Priorities.................... S3
Foreclosure—Final resting order—Executions -Priorities 78ft
Foreclosure—Intervention of creditors to contest security 25
Priority of mechanic's lien—Increase in value . 506
Short Forms Act —Additional covenants—Acceleration clause— 

Bonus—Power of Court to relieve against penal provisions—
Costs...........................................................  733

Statutory liability of transferee—Mode of pleading implied covenant 103 
Validity of mortgage by trustee—Assignment for creditors 313

MOTIONS AND ORDERS—
Failure to appeal against order nisi—Effect........................... 238

MUNICIPAL tX>RPt>RATI<>XS-
“Adjacent” municipalities—Districts—Incorporation -Power fran

chises—“Adopted”—Rights of mm puny.................................. 727
Contracts—Tenders—Validity—Interested parties.......................... 540
Damages resulting from grading streets—Form of remedy—Action at

law—Arbitration............................................................................  210
Expropriation—“Taking"—Com|ienaation—Limitations.....................213
Liability for care of the sick—Residence—KetmacUveness of

statute.................................................................................................. 422
Liability for land injuriously affected from grading streets.......  .. 216
Liability for non-repair of bridge—Notice of defects..........................770
Liability in exercise of governmental powers—Failure to enforce

by-law 108
Mode of acquiring land—Incompatibility of statutes—Repeal by

implication   103
Special assessments for local improvements—Uniformity 04
Speria assessments of local improvement—Mode of levying............ 04
Validity of by-law for acquiring land—Assent of electors—Quashing

in toto when invalid in part....................................   103
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NEGLIGENCE
Collision on highway—Contributory négligence................................... 538
Coni rib til ory Knowleilge of danger—Assumption of risk.............. 577
Insufficient execution of work authorized by statute—Drainage—

Overflow   345
Liability for injuries to trespassers on railways.................................. 20
While o|ieraling automobile.................................................................  792
Wilful act or omission............................................................................  549

NKW TRIAL—
Error of Court—Refusing cross-examination of memorandum used

by witness to refresh memory — “Substantial injustice"----  157
Kxeessive damages—Evidence warranting........................................... 86
lm|iro|MT exclusion of evidence—Review on up|K>al 555

NOTICE—
Telephonic communication...................................................................... 652

NOVATION -
New debtor—Acceptance........................................................................ 107

OBSTRUCTING JUSTICE-
“ Summary conviction." or “summary trial"—Jurisdiction.......... 32

OFFICERS—
Dismissal—Cause—Notice 509
Liability of Drainage Commissioners—Negligence.............................. 345

PARTIES—
Action for s|>ecific performance—Non-joinder of plaintiffs—Dis

missal .................................................................................................. 529
Enforcement of mechanic's hen—Assignees........................................ 425
Foreclosure action—Intervention of creditors to contest security ... 25
interest of ratepayer attacking local improvement by-law.............. 94
Intervention—Attacking municipal contracts—Interest.................. 540
Joinder—Conspiracy to defraud—Directors........................................ 387
Joinder of defendants—Principal and agent —Leave.......................... 783
Misjoinder or non-joinder—Mode of raising objection...................... 529
()|M‘ning up accounts—Cor|>orate officer® .......................................... 622
Substitution—Debent lire holders...........................................................  725

PARTNERSHIP—
Assignment for creditors—Claims for funds collected as agents—

Firm or individual liability............................................................  604
Dissolution—Dismissal of partners—“Just and reasonable cause" 174 
Dissolution of partnership at will—Right to forfeit partner’s share

for non-payment of debt to firm—Accounting...............................242
Liability of unincorporated association...................................................555
Partner’s power to borrow—Scope of firm’s business..........................528

PATENTS-
Construction—Novelty and invention.................................................. 450
Infringement—Essential elements—Prior art...................................... 444
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PKNALTIKS-
Power of Court to relieve against—Mortgage 733

PHYSICIANS AND surgeons—
Duty ns to varv—Pativnt drowned during absence of nurse—Liability 23."» 

PLEADING—
Amendment —Terms—Reasotiitblvness—lte-t rial................................ 103
Amendment—When effective................................................................. G22
(’ounterelaiin—Nature of plea ........................................................... 20
Counterclaim for fraud—Misfeasance of directors—Joinder of other

parties......... ........................................................................................ 3*7
Failure to dispute jurisdiction as waiver.............................................. 107
Implied covenant—Statutory liability of transferee of mortgaged

premises.............................................................................................  103
Inapt wording of counterclaim—Striking out—Amendment.......... 3*7
Joinder of parties—Amendment........................................................... 52V
Liquidated damages—S|>eeial plea—Cross-demand........................... 294
Mode of attacking security of creditor................................................. 20
Xewspa|ter liliel— i—Fair comment........................................502

POWERS—
To collect and «lisburse—1 )iserction .............................................  134
To retake or sell—Mortgage.................................................................  106

PRINCIPAL AND AGENT—
See also Bkokk.hr.
As parties defendants.............................................................................. 788
Commissions—Reiiossession of goods................................................... 524
Discharge—Realizing upon securities—Vendor’s lien and personal

nt.............................................................................................. 533
Fiduciary relationship of corporate directors..................................... 1
Fiduciary relationship—Profits acquired within scope of agency—

Accounting—Measure of damage's..................................................  11
General |Kiwer of attorney—Power to borrow.................................. 528
Powers—Contracts under seal............................................................... 412
Sale or agency—Burden of proof.........................................................  502
Secret profits—Fiduciary relationship—Agency vel non................ 720

PRINCIPAL AND SURETY-
Building contract — Alterations — Non-disclosure — Discharge of

surety.................................................................................................  518
Guaranty of infant's debt—Validity.....................................................  478

PROXIMATE CAUSE—
Patient drowned near hospital.............................................................. 235

PUBLIC LANDS—
. Conclusiveness of Crown grants—Prescriptive and possessory rights 45V

Mode of cancelling Crown leases ..............   145
Yukon Placer Mining Act —Grants—Water rights—\ y 4059
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RAILWAY BOARD—
Jurisdiction—Right of way across sub-division lands—Compensation

to abutting owners....................................................................... 14

RAILWAYS—
Collision—Contributory negligence G38
Injuries to animals at large—Municipal by-law—Enactment by

implication—Negligence of owner............................................. 115
Injury to animals—Duty to fence.......................................................... 549
Liability for accidents at crossings—Character of crossing—Tres

passers ............................................................................................... 20
Liability for injury to animals at large—“Wilful act or omission of

owner”.........................................................  549

RECEIVERS—
See Liquidators.

RECORD AND REGISTRY LAWS-
Conditional sales—Lien notes—Affidavits...........................................  379

RELEASE—
Of interest in land—Undue influence—Cancellation.......................... 602

REPLEVIN—
Unlawful seizure of animals—Damages............................................... 450

RES JUDICATA—
See Judgment.

8ALE-
Breach of warranty as to fitness for breeding—Measure of damages 71 
Conditional sale—Repossession of goods—Rights of guarantor—

Indorser..............................................................................................  592
Extent of right to repossession—Rights of bondholders 179
Lien note—Power to retake or sell—Mortgage—Conversion 106
Lumber in esse—Effect of inspection and acceptance—Caveat emptor 231 
Misrepresentations—Substantial misdirection—Rescission 722
Natural gas as chattel............................................................................ 199
Natural gas—Purchaser preventing delivery...................................... 319
Registration of conditional sales—Filing copy of lien note—Suffi

ciency of affidavit............................................................................. 379
Sale or agency—Burden of proof.........................................................  502
Shares of stock—Liability of purchaser—Defences—Sale of Goods

Act................................................. .................................. _................  089
Sufficiency of delivery—Fraud—Remitting case for re-trial 786

SCHOOLS—
Tax exemption as affecting school rates............................................. 161
Validity—Non-compliance with Steam Boiler Act (R.S.S. 1909,

ch. 22, sec. 15)—Inspection certificate...........................................  785
Who is actual owner in conditional sale.............................................. 74
Wrongful exercise of power of sale—Notice—Injunction.................. 790
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SEAL—
Alteration of sealed vont met by unsealed instrument....................... 736
Sealed instruments, on whom binding............................................... 412

SEAMEN—
Who are—Fishermen—Sleeping quarters—Lien for “lay” wages 404

SET-OFF AND COUNTERCLAIM—
Fraud—Conspiracy..................................................................................... 387
Liquidated damages............................. 204
Mutual debts—Tort and contract—Action by liquidator 179
Nature of plea......................................................................................... 20
Purchase price against damages for conversion.................................  100

SLANDER—
See Libel and Slander.

SOLICITORS—
Barristers—Fees and taxation....................................... 488
Costs—Probate—Foreign letters of administration............ 720
Lien—Funds realized by garnishment—Creditors Relief Act 453
Nature of lien on client's documenta—Priority u|N»n liquidation of

company...........................................................................  427
Taxation of solicitor and client bill of costs—Scale 721
Taxation of solicitor's bill of costs—Form of summons 729

SPECIFIC PERFORMANCE—
Lessee’s option to purchase—Inability to make title—Damages 514
Parties—Joinder—Amendment..................................................................529
Personal judgment—Consistency of remedies 534
Sale of company shares—By whom enforceable 689
Sale of land—Substantial misdescription 709

STATUTES—
Creating remedies for injuries—Retroactive ness 345
Enactment by implication.................................................................... 115
Interpretation of validating Acts—Tax exemption- Illegal by-law 161 
Municipal powers—Incompatability—Repeal by implication 193
Retroactiveness—Limitations—Claims against municipalities 216
Retroactiveness—Municipal care of the sick .. 422
Special and general—Restrictive' provisions—Prevailing effect 193
Workmen's Compensation Act—Ilctroaetiyeness 113

STREET RAILWAYS—
Collision with automobile—Contributory negligence—Violating rule 

of road.................................................... 638

SUMMARY CONVICTIONS—
Examination of informant—Waiver............ 494
Obstructing peace officer—Summary trial 32, 46
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TAXES—
Exemption <»f railway property from general taxation—Local

assi-ssments—Special survey charges............................................ 369
Manufacturing companies—Illegal by-law creating exemption vali

dated by statute—Interpretation—School rates...................... 161
Mode of levying for local improvements............................................. 94
Name in whom |iersonnl projierty assessable—Conditional vendors—

Sale of pianos on instalment plan................................................. 74
Right to costs of redemption.................................................................  369
Tax sale—Return—Unoccupied land—Sufficiency of advertising— 

Adequacy of price—Notice to redeem by non-resident owner— 
Failure to state address—Statutory period for attacking sale.. 762 

What included in—Local improvement assessments...........................  369

TELEPHONES—
Evidence—Judicial notice of system....................................................  652

TENDER-
C ondit ionalit y—Sufficiency when larger sum claimed—Pleading 

in replevin.......................................................................................... 450

THEFT—
Mens rea—Misdirection—Depriving |>erson of sjx*eial property or 

interest—Purchaser of goo<ls under hire-purchase contract — 
Re-|sissession without the demand stipulated for—Cr. Code,
M. 347, 1019 ............................................................................... 092

TRADE MARK—
Descriptive words—Secondary meaning—Expunging from registry 469 
Descriptive and distinctive words—Secondary meaning—Right to

expunge............................................................................................... 471
TRESPASS—

Determination of boundaries—Sufficiency of plaintiff's title.. ... 184 
Mining rights—Eroded lands—Accretion............................................ 672

TRESPASSERS—
See Railways.

TRIAL—
Action for death of workman—Geneial finding by jury negativing

negligence—Sufficiency..................................................................... 240
Judge's charge in criminal ease—Taking down in shorthand............ 695
Right to trial by jury.............................................................................  584
Sufficiency of findings as to negligence.................................................. 109

TRUSTS—
Funds in bank—Escrow.........................................................................  652
Money in bank in another’s name—Presumption—Burden of proof 156 
Powers of trustee—Discretion as to “necessary operating expenses"

—Misconception of duty—Revoeability of ap|>ointment.......... 134
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TRUSTS—continued.
To build and pay debts—Validity of trustee's mortgages.............. 313
Trust funds—Garnishment—Interpleader—Liquidator.............. . 484

VENDOR AND PURCHASER-
Covenant against incumbrances—Effect of Torrens title—Subse

quent discovery of taxes.............................................................. 394
Defieieney in quantity—Specific (lerformancc—Substantial mis

description—Compensation for deficiency....... ............................709
Foreclosure—Practice—Failure to ap|>eul against order nisi............238
Fraud and misrepresentation—Rescission—Third parties—Res

judicata.................................................................................................744
Inability to make title—Abatement in purchase price—Damages 515
Inconsistent remedies—Specific performance—Vendor's lien - Per

sonal judgment—Form of order—Surety...................................... 534
Misrepresentations—Substantial misdescription—Rescission 722
Representation and warranty—“Irrigable lands”—Breach—Rescis

sion—Burden of proof....................................................................... 432
Rescission—Deficiency in quantity—Procuring title.......... ............. 699
Right to repossession—Machinery .. .............. 179
Title free of incumbrances—Coal rights—Materiality—Rescission 

or compensation................................................................................ 711

WATERS—
Accretion and erosion—Mining rights—Trespass................................ 672
Grant of water rights—Validity—Gold mining ................................ 405
Meaning of “freshet " —Dams—Interference with logging opera

tions—Preferential rights of statutory licensees—Improvements
—Rivers and Streams Act............................... 777

Obstructing navigation—Actionability .... 497
Obstructing navigation—Unlawful construction of bridge 497

WILLS—
Action to set aside after probate—Want of tests nentary capacity— 

Undue influence—Suspicious circumstances—Senility—Reason
ableness of disposition—Onus of proof—Stare decisis—Findings
of facts—Adjudication—Binding effect on beneficiaries not
parties—Costs...................................................................................  745

Codicil—Effect on terms of will—Limitation as to time of distri
bution................................................................................................. 220

Income of estate during widowhood—Discretion as to maintenance
of children......................................................................................... 220

Legacy in lieu of debt—Abatement upon insufficiency of assets 574 
Life estate to widow in realty and personalty—Use and enjoyment 

—Implied power to encroach iqxm corpus—Maintenance. 790
Married Women’s Relief Act—Defences available to executor . 716

WITNESSES—
Alimony action—Duty to testify in person........................................... 718
Cross-examination of memorandum to refresh memory .•...................  157
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“Administration party".......................................................................... 562
“Adopted" ............................................................................................... 727
“Adjacent municipalities"...................................................................... 727
“At home"................................................................................................ 549
“At large" 549
“ Besides costs"........................................................................................  683
“By law"..................................................................................................  633
“Caveat emptor"..................................................................................... 231
“Central"..................................................................................................  652
“Certiorari"..............................................................................................  495
“Charge u|H>n property recovered or preserved"................................ 453
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“De facto"................................................................................................ 405
“De jure".................................................................................................  405
“De son tort"........................................................................................... 98
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“Forfeit or |ienalty"...............................................................................  294
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“Gold commissioner".............................................................................. 405
“Goods"..................................................................................................... 689
“Goods taken back"..................................................................................524
“ His request or for his direct benefit ".................................................. 76
“I" or “We"...........................................................................................  233
“In esse"................................................................................................... 231
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“Irrigable lands".....................................................................................  432
“Just or reasonable cause".................................................................... 174
“Lay"......................................................................................................... 464
“Liquidated damages"............................................................................ 294
" Mining recorders"................................................  405
“Minute of conviction".........................................................................  683
“Mutual debts".......................................................................................  179
“Name of any other insurance company".......................................... 131
“Necessary operating expenses"........................................................... 134
“Obiter dictum"......................................................................................  459
“Owner" 410. 441
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“Party aggrieved"................................................................................... 640
“ Passive lien”............................................................................................. 427
“ Person aggrieved".................................................................................  645
“Pledge" ............................................................................................... 726
“IViina facie"...........................................................................................  652
“Prima facie evidence".......................................................................... 54
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“Quantum valeat”................................................................................... 86
“Question of law"...................................................................................  695
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“Seamen"...................................................................................................  404
“Shall"....................................................................................................... 540
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“Summary conviction"......................................................................... 32
“Summary trial”..................................................................................... 32
“Taking"....................................................................................................  213
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“Tax" ...................................................................................................... 300
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