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1st Session, 21st Parliament, 13 George VI, 1949.

THE SENATE OF CANADA

BILL B.

An Act to amend the Exchequer Court Act.

IS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as
follows: :

1. Section eighteen of the Exchequer Court Act, chapter
thirty-four of the Revised Statutes of Canada, 1927, is 5
repealed and the following substituted therefor:

“18. The Exchequer Court shall have exclusive original
jurisdiction in all cases in which the land, goods or money
of the subject are in the possession of the Crown, or in
which the claim arises out of a contract entered into by or 10
on behalf of the Crown.”

2. Subsections one and two of section eighty-two of the
said Act are repealed and the following substituted therefor:
“82. (1) An appeal to the Supreme Court of Canada

lies 15
(a) from a final judgment or a judgment upon a demurrer
or point of law raised by the pleadings, and
(b ) with leave of a judge of the Supreme Court of Canada,
from an interlocutory judgment,
pronounced by the Exchequer Court in an action, suit, 20

cause, matter or other judicial proceeding, in which the
actual amount in controversy exceeds five hundred dollars.
(2) An appeal under this section shall be brought by
serving a notice of appeal on all parties directly affected
ant by depositing with the Registrar of the Supreme Court 25
of Canada the sum of fifty dollars by way of security for
costs; the notice of appeal with evidence of service thereof
shall be filed with the Registrar of the Supreme Court of
Canada and a copy of the notice shall be filed with the
Registrar of the Exchequer Court. 30




ExpPLANATORY NOTES.

1. The present section 18 reads as follows:

“18. The Exchequer Court shall have exclusive original jurisdiction in all
cases in which demand is made or relief sought in respect of any matter which might,
in England, be subject of a suit or action against the Crown, and for greater certainty,
but not so as to restrict the generality of the foregoing terms, it shall have exclusive
original jurisdiction in all cases in which the land, goods or money of the subject
are in the possession of the Crown, or in which the claim arises out of a contract
entered into by or on behalf of the Crown.”

In view of the concluding words of the section and
sections 19 and following, the words in italics above are
unnecessary.

2. Subsections one and two of section eighty-two now
read as follows:

“82. (1) Any party to any action, suit, cause, matter or other judicial
proceeding, in which the actual amount in controversy exceeds five hundred
dollars, who is dissatisfied with any final judgment, or with any judgment upon
any demurrer or point of law raised by the pleadings, given therein:by the
Exchequer Court, in virtue of any jurisdiction now or hereafter, in any manner,
vested in the Court and who is desirous of appealing against such judgment,
may, within thirty days from the day on which such judgment has been given,
or within such further time as a judge of such Court allows, deposit with the
tB,egistrm‘__oi,lthe SupremeCourt the sum¥of fifty dollars by way of security
or costs.

(2) The Registrar shall thereupon set the appeal down for hearing by the
Supreme Court at the nearest convenient time according to the rules in that
behalf of the Supreme Court, and the party appealing’shalliwithin ten days
after the'said/appeal has been so set down as aforesaid, or within such other time
as the Court or a judge thereof shall allow, give to the parties affected by the
appeal, or their respective attorneys or solicitors, by whom such parties were
represented before the Exchequer Court, a notice in writing that the case has
been so set down to be heard in appeal as aforesaid, and the said appeal shall
thereupon be heard and determined by the Supreme Court."”

_The purpose of the proposed amendment is to extend the
time for appealing to sixty days, to authorize appeals from

interlocutory judgments and to simplify the procedure in
appeals.



Time for
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2

(2a) The notice of appeal shall be served and filed and
the security shall be deposited within sixty days (in the
calculation of which July and August shall be excluded)
from the signing or entry or pronouncing of the judgment
appealed from or within such further time as a judge of the
Exchequer Court, or in the case of an appeal from an inter-
locutory judgment a judge of the Supreme Court of Canada,
may either before or after the expiry of the said sixty days
fix or allow.”

3. Section eighty-five of the said Act is repealed and the
following substituted therefor:

“85. If the appeal is by or on behalf of the Crown no
deposit shall be necessary.”

4. Paragraph (a) of subsection one of section eighty-
seven of the said Act, as enacted by section five of chapter
twenty-three of the statutes of 1928, is repealed and the
following substituted therefor:

“(a) for regulating the practice and procedure of and in

the Exchequer Court, including, without restricting

the generality of the foregoing,
(1) rules providing for the examination for discovery,
in a proceeding to which the Crown is a party, of
a departmental or other officer of the Crown, and
(ii) rules providing for the medical examination of

10

15

20

a person in respect of whose injury a claim 1s 25

made;”’




3. The present section eighty-five reads as follows:—

“85. If the appeal is by or on behalf of the Crown no deposit shall be
necessary, but the person acting for the Crown shall file with the Registrar of the
Supreme Court a notice stating that the Crown is dissatisfied with such decision, and
intends to appeal against the same, and thereupon the like proceedings shall be had
as if such notice were a deposit by way of security for costs.”

The proposed amendment to section eighty-two renders
the words in italics above unnecessary.

4. The present paragraph (a) of subsection one of
section eighty-seven reads as follows:

“87. (1) The Judges of the Court may, from time to time, make general
rules and orders.

(a) é)r rte;'z’ulating the practice and procedure of and in the Exchequer
ourt; .
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1st Session, 21st Parliament, 13 George VI, 1949.

THE SENATE OF CANADA

BILL C.

An Act to amend the Department of Justice Act.

R.S., c. 106. IS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as
follows:—

1. Section three of the Department of Justice Act, chapter

one hundred and six of the Revised Statutes of Canada,

1927, is amended by adding thereto, immediately after
subsection one thereof, the following subsection:

Deputy “(1a) The Deputy Minister of Justice shall ex officio be

s the Deputy Attorney General.”



ExpPLANATORY NOTE. '

The Minister of Justice of Canada is ex officio the
Attorney General of Canada. The purpose of this amend-
ment is to make it clear that the Deputy Minister of
Justice is also the Deputy Attorney General.
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1st Session, 21st Parliament, 13 George VI, 1949.
1031 0. 28, THE SENATE OF CANADA

ce. 25, 53;

1934, o. i1. BILL D.

47, :

1935,

ce. 36, 56;

1936, c. 29; AP

1938, c. 44; An Act to amend the Criminal Code.

1939, c. 30; .

194344, c. 23; ; : :

194445, c. 35 TTIS Majesty, by and with the advice and consent of the

toig oo % 2% Il Senate and House of Commons of Canada, enacts as
Zg;l 15, o follows:

1. (1) Paragraph (1) of subsection one of section two of
the Criminal Code, chapter thirty-six of the Revised Statutes 5
of Canada, 1927, is repealed and the following substituted
therefor:

“any Act” “(1) ‘any Act,” or ‘any other Act,” includes any
{any other Act passed or to be passed by the Parliament of Canada,
s or any Act passed by the legislature of the late province 10
of Canada, or passed or to be passed by the legislature
of any province of Canada, or passed by the legislature
of any province of Canada before it was included
therein;”

(2) Paragraph seven of subsection one of section two 15
of the said Act, as amended by section one of chapter twenty-
eight of the statutes of 1931 and by section one of chapter
twenty-three of the statutes of 1943-44, is further amended
by adding thereto immediately after subparagraph () the
following: 20

“Court, of “(47) in the province of Newfoundland, the Supreme
pveal. ]l Court of Newfoundland constituted by any two
or by the three judges thereof,”

(3) Subparagraph (c¢) of paragraph thirty-eight of sub-
section one of section two of the said Act is repealed and 25
the following substituted therefor:

“‘Superior “(c) in the provinces of Nova Scotia, New Brunswick,
fr?,‘i{fm‘l"jm,is_ Alberta and Newfoundland, -the Supreme Courts of
diction”. the said provinces respectively,”

2. Subsection one of section seven hundred and forty- 30

nine of the said Act, as amended by section six of chapter
fifty-three of the statutes of 1932-33, by sections thirteen
and fourteen of chapter twenty-nine of the statutes of 1936




ExprANATORY NOTES.

1. The purpose of these amendments is to adapt the
Criminal Code to Newfoundland.
Paragraph (1) now reads:
“(1) ‘any Act,” or ‘any other Act,” includes any Act passed or to be
passed by the Parliament of Canada, or any Act passed by the legislature
of the late province of Canada, or passed or to be passed by the legislature

of any province of Canada, or passed by the legislature of any province now
a part of Canada before it was included therein;”’

The Interpretation Act provides that the word ‘“now”
refers to the date of Royal Assent.

The amendment to paragraph (7) is for the purpose of
defining the expression “Court of Appeal” for the province
of Newfoundland. \

The amendment to paragraph (38) (c) is for the purpose
of defining the expression ‘“Superior Court of criminal
jurisdiction’ as used in the Criminal Code in its application
to Newfoundland.

2. The purpose of this amendmentis to specify to what
court in Newfoundland an appeal may be taken in a summary
conviction matter to which the Criminal Code applies.
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and by section four of chapter thirty-five of the statutes of
1944-45, is further amended by adding thereto, immediately
after paragraph (&) thereof, the following:
Newifound- l “(¢)in the province of Newfoundland, to the Supreme
land. Court.” 5

3. Paragraph (a) of subsection one of section seven
hundred and seventy-one of the said Act is amended by
adding thereto, immediately after subparagraph (iv) thereof,
the following:

e iate “(iva) in the province of Newfoundland, any judge 10
of a district court, any stipendiary magistrate, any
"two justices sitting together, and any functionary
or tribunal having the powers of two justices,”

4. Subsection one of section seven hundred and seventy-
four of the said Act, as enacted by section thirty-nine of 15
chapter forty-four of the statutes of 1938 and amended by
section nineteen of chapter thirty of the statutes of 1939
and by sections sixteen and seventeen of chapter twenty-
three of the statutes of 1943-44, is further amended by
deleting the word “‘or’’ at the end of paragraph (g ) thereof, 20
by adding the word “‘or”’ at the end of paragraph (h ) thereof
and by adding thereto, immediately after the said paragraph
(h ), the following:
Summary “(7) in the province of Newfoundland before a
g R stipendiary magistrate;” 25
5. Paragraph (¢) of subsection one of section seven hun-
dred and seventy-seven of the said Act, as enacted by section
eighteen of chapter twenty-three of the statutes of 1943-44,
is repealed and the following substituted therefor:
Absolute jur- ‘(¢ ) In the provinces of Ontario, British Columbia, 30
b Prince Edward Island, Manitoba, Saskatchewan,
Alberta, Newfoundland and in the Northwest Territories

and the Yukon Territory and the cities of St. John,
Fredericton and Moncton in the province of New
Brunswick, and any county in the province of New 35
Brunswick for which a magistrate has been appointed,
where any person is charged with an offence mentioned

in any of the paragraphs of section seven hundred and
seventy-three except paragraph (h).”

6. Paragraph (a) of section eight hundred and twenty- 40
three of the said Act, as amended by section twenty-four
of chapter eleven of the statutes of 1930, is further amended
by adding thereto, immediately after subparagraph (vi)
thereof, the following subparagraph:
“judge”. “(vii) in the province of Newfoundland, any judge 45
of the Supreme Court;”’




3. The purpose of this amendment is to define for New-
foundland the expression “magistrate’” as used in Part XVI
of the Criminal Code.

4. The purpose of this amendment is to specify the kind
of magistrate who, in Newfoundland, may exercise under
Part XVI of the Criminal Code the jurisdiction to try
indictable offences with the consent of the accused that is
conferred by section seven hundred and seventy-four.

5. The purpose of this amendment is to extend to New-
foundland the provisions of paragraph (c) of subsection (1)
of section seven hundred and seventy-seven whereby
magistrates are given absolute jurisdiction without the
consent of the accused to try certain indictable offences.

6. The pil_rpose of this amendment is to specify before
what judges in Newfoundland an accused may elect speedy
trial under Part X VIII of the Criminal Code.
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7. Section one thousand and fifty-six of the said Act,
as amended by section thirty-three of chapter fifty-five of
the statutes of 1947, is further amended by adding thereto,
immediately after paragraph (d ) thereof, the following:
o eniten- “(e) the word ‘penitentiary’ as first used in this section 5
tiary”’. does not include the penitentiary mentioned in section
thirty-seven of The Statute Law Amendment (N ewfound-
land ) Act, chapter six of the statutes of 1949.”

8. Section forty-four of An Act to amend the Criminal
Code, chapter thirty-nine of the statutes of 1947-48, is 10
repealed and the following substituted therefor:
Coming into  ‘ 44. This Act shall come into force on the first day of
fce. November, one thousand nine hundred and forty-eight,
except section thirty-five thereof which shall come into
force on a day to be fixed by proclamation of the Governor 15
in Council.”




7. Section one thousand and fifty-six provides that an
offender who is sentenced to a term of less than two years
may not be sentenced to a “penitentiary”. It is proposed,
however, that the institution maintained by the Newfound-
land Government at St. John’s for the confinement of
prisoners will continue for some time to be used, as in the
past, for the confinement of prisoners whether sentenced to
less or more than two years in prison. Since this institution
is sometimes referred to as a ‘“penitentiary’ it is necessary
to make it clear that section one thousand and fifty-six does
not forbid the confinement in this institution of offenders
sentenced to less than two years.

8. The purpose of this amendment is to defer the coming
into force of Part XVI of the Criminal Code, as enacted by
chapter thirty-nine of the Acts of 1948. Section 44 of the
said chapter thirty-nine provided that the new Part XVI
would come into force on the first of October, one thousand
nine hundred and forty-nine. A  number of provinces,
however, have requested that the coming into force of the
new Part XVI be further deferred and for this purpose the
section is being amended to provide that section 35 of said
chapter thirty-nine which enacts the new Part XVI shall
Iéot co;lrle into force until proclaimed by the Governor in

ouncil.
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Preamble.

Incorporation.

Corporate
name

Provisional
directors.

Capital.
Head office

and other
offices.

1st Session, 21st Parliament, 13 George VI, 1949.

THE SENATE OF CANADA

BILL E.

An Act to incorporate Alberta Natural Gas Company.

HEREAS the persons hereinafter named have by their
petition prayed that it be enacted as hereinafter set
forth, and it is expedient to grant the prayer of the petition:
Therefore His Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada, enacts 5
as follows:—

1. John Joseph Connolly, one of His Majesty’s counsel,
Alastair Macdonald, one of His Majesty’s counsel, both of
the city of Ottawa, in the province of Ontario, and Arthur
Gerald Logan, of the city of Wilmington, in the state of 10
Delaware, United States of America, attorney at law,
together with such persons as may become shareholders
in the Company, are incorporated under the name Alberta
Natural Gas Company, hereinafter called “the Company”.

A}
2. The persons named in section one of this Aet shall be 15
the first directors of the Company.

3. The capital stock of the Company shall consist of one
million two hundred and fifty thousand shares of the par
value of ten dollars per share.

4. (1) The head office of the Company shall be at the 20
city of Edmonton, in the province of Alberta, which head
office shall be the domicile of the Company in Canada; and
the Company may establish such other offices and agencies
elsewhere within or without Canada as it deems expedient.

(2) The Company may, by by-law, change the place 25
lv;)vithin Canada where the head office of the Company is to

e situate.
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(3) No by-law for the said purpose shall be valid or acted
upon until it is sanctioned by at least two-thirds of the votes
cast at a special meeting of the shareholders duly called for
considering the by-law and a copy of the by-law certified
under the seal of the Company has been filed with the
Secretary of State and published in The Canada Gazette.

General Pipe . The Company shall have all the powers, privileges and
Line Actto  jmmunities conferred by, and be subject to all the limita-
tions, liabilities and provisions of any general legislation
relating to pipe lines for the transportation of gas or oil and 10
any liquid or gaseous products or by-products thereof which
is enacted by Parliament. -

6. The Company, subject to the provisions of any general
legislation relating to pipe lines for the transportation of
gas or oil or any gaseous or liquid products or by-products 15
thereof which is enacted by Parliament, may
Power to (a) within or outside Canada construct, purchase, lease,
iy or otherwise acquire and hold, develop, operate, main-
lines. tain, control, lease, mortgage, create liens upon, sell,
convey or otherwise dispose of and turn to account any 20
and all interprovinecial and/or international pipe lines
and all appurtenances relative thereto for gathering,
processing, transmitting, transporting, storing, and
delivering, natural and artificial gas and other gaseous
or liquid hydrocarbons, and purchase, or otherwise 25
acquire, process, transmit, transport, and sell or other-
wise dispose of and distribute natural and artificial gas
and other gaseous or liquid hydrocarbons, and own,
lease, sell, operate, and maintain aircraft and aero-
dromes for the purpose of its undertaking, together 30
with the facilities required for the operation of such
aircraft and aerodromes; and own, lease, operate and
maintain interstation telephone, teletype and tele-
graph communication systems and subject to The
Radio Act, 1938, and any other statute relating to 35
radio, own, lease, operate and maintain interstation
communication facilities;
Power to (b) purchase, own, lease or otherwise acquire and
N Seraonal develop and turn to account and sell, deal in and
property. dispose of real and personal property of whatsoever 40
nature used or capable of being used in connection with
its undertaking; and ]
g;lvcvlel;:ry (c) exercise as ancillary and incidental to the purposes or
: objects set forth in this Aect, the powers following,
unless such powers or any of them are expressly excluded 45
by this Act, namely, the powers set forth in paragraphs
(a) to (bb) inclusive of subsection one of section
1934, c. 33. fourteen of The Companies Act, 1934.







1934, c. 33.
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7. The provisions of sections 39, 40, 59, 62, 63, 64, 65 and
91 of Part I of The Companies Act, 193}, apply to the Com-~
pany, provided that wherever in the said section fifty-nine
the words ““letters patent” or “supplementary letters pat-
ent” appear, the words “Special Act” shall be substituted 5
therefor.

8. Sections 158, 163, 180 and 190 of Part III of The
Companies Act, 1934, shall not be incorporated with this
Act.

9. The redemption or purchase for cancellation of any 10
fully paid preferred shares created by by-law pursuant to the
provisions of this Act, in accordance with any right of
redemption or purchase for cancellation reserved in favour
of the Company in the provision attaching to such preferred
shares, or the redemption or purchase for cancellation of any 15
fully paid shares of any class, not being common or ordinary
shares, and in respect of which the by-laws provide for such
right of redemption or purchase, in accordance with the pro-
visions of such by-laws, shall not be deemed to be a reduction
of the paid-up capital of the Company, if such redemption or 20
purchase for cancellation is made out of the proceeds of an
issue of shares made for the purpose of such redemption or
purchase for cancellation, or if,

(a) no cumulative dividends, on the preferred shares or
shares of the class in respect of which such right of 25
redemption or purchase exists and which are so
reczfemed or purchased for cancellation, are in arrears;
an

(b ) if such redemption or purchase for cancellation of such
fully paid shares is made without impairment of the 30
Company’s capital by payments out of the ascertained
net profits of the Company which have been set aside
by the directors for the purposes of such redemption or
of such purchase for cancellation, and if such net profits
are then available for such application as liquid assets 35
of the Company, as shown by the last balance sheet of
the Company, certified by the Company’s auditors, and
being made up to a date not more than ninety days
prior to such redemption or purchase for cancellation,
and after giving effect to such redemption or purchase 40
for cancellation; !

And subject as aforesaid, any such shares may be
redeemed or purchased for cancellation by the Company on
such terms and in such manner as is set forth in the pro-
visions attaching to such shares, and the surplus resulting 45
from such redemption or purchase for cancellation shall be
designated as a capital surplus, which shall not be reduced
or distributed by the Company except as provided by a
subsequent Act of the Parliament of Canada.







Commission
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Proviso.
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10. The Company may pay a commission to any person
in consideration of his subscribing or agreeing to subscribe,
whether absolute or conditional, for any shares, bonds,
debentures, debenture stock or other securities of the Com-
pany, or procuring or agreeing, to procure subscriptions, 5
whether absolute or conditional, for any shares, bonds,
debentures, debenture stock or other securities of the Com-
pany: Provided, however, that as regards shares, such com-
mission shall not exceed ten per centum of the amount
realized therefrom. 10

NN .
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Definitions.
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1st Session, 21st Parliament, 13 George VI, 1949.

THE SENATE OF CANADA

BILL F.

An Act respecting Bankruptey.

HIS Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as
follows:—

1. This Act may be cited as the Bankruptcy Act, 1949.

*INTERPRETATION.
2. In this Act,
(a) “affidavit” includes statutory declaration and affir-
mation; (a)
(b) “assignment’ means an assignment filed with the
official receiver; (c)

(¢) “bankrupt’” means a person who has made an assign- 10
ment or against whom a receiving order has been made
or the legal status of such a person; (7)

(d) “bankruptcy” means the state of being bankrupt
or the fact of becoming bankrupt; (7) '
(e) “claim provable in bankruptey’” or “provable claim” 15
or ‘“claim provable” includes any claim or liability
provable in proceedings under this Act by a preferred,

secured or unsecured creditor; (¢ )

(f) “corporation” includes any company incorporated
or authorized to carry on business by or under an Act 20
of the Parliament of Canada or of any of the provinces
of Canada, and any incorporated company, whereso-
ever incorporated, that has an office in or carries on
business within Canada, but does not include building
societies having a capital stock, nor incorporated 25
banks, savings banks, insurance companies, trust
companies, loan companies or railway companies; (d)

(g) “court” means the court having jurisdiction in
bankruptey or a judge thereof and includes a registrar
when exercising the powers of the court conferred 30
upon him under this Act; (¢)

* The definitions are arranged alphabetically. At the end of each is found
the letter of the corresponding definition in the French version of this Act, the
alphabetical order being necessarily different in the two languages.

o



EXPLANATORY NOTES.

2. (a) No change.

(b) The distinction between ‘“an assignment” and an
“aquthorized assignment” is unnecessary. The word
“guthorized” may well be eliminated throughout the
Act. The words “filed with” are substituted for the
words ‘“accepted and filed by”’.

The former paragraph (b) has been deleted. It read as

follows:
“(b) ‘alimentary debt’ meansa debt incurred for necessaries or maintenance;’’

(c) This is a new definition. It is introduced to avoid
the repetition of the phrase ‘“who has made an
authorized assignment or against whom a receiving
order has been made” wherever it occurs in the Act.

The former paragraph (c) has been deleted. It read as

follows:

“(¢) ‘appeal court’ means the court having jurisdiction in bankruptey, under
this Act, on appeal;”

(d) This is a new definition. It is introduced for the
same reason as paragraph (c¢) immediately above.

The former paragraph (d) has been deleted as confusing

and unnecessary. It read as follows:
“‘(d) ‘assignment’ includes conveyance;’’

(e) Formerly 2(0). The word “debt” has been replaced
by “claim” and the words underlined in the last two
lines have been substituted for “by this Act made
provable in bankruptcy or in proceedings under an
authorized assignment”’. The purpose of the latter
change is to simplify and clarify the definition.

: lThe former paragraph (e) has been deleted. It read as
ollows:

‘‘(e) ‘assignor’ means the maker of an assignment, whether under this Act
such maker may lawfully make such assignment or such assignment
may lawfully be made, or not;”

(f) Formerly 2 (k). No change.

The former paragraph (f) has been deleted in view of the
definition of an assignment contained in paragraph (b)
above. It read as follows:

*(f) ‘authorized assignment’ means an assignment accepted and filed by
the Official Receiver;”’

(9) Formerly 2(I). The former definition was as
follows:

. (D) ‘court’ or ‘the court’ means the court which is invested with original
jurisdiction in bankruptey under this Act;”

The purpose of the change is to widen the definition to

~ include judges and registrars.

The former paragraph (g) has been deleted. The term
“assignor’”’ or “authorized assignor’ is no longer employed,
all persons in bankruptey being designated as ‘“bankrupts’.
The paragraph read as follows:

““(g) ‘authorized assignor’ means an insolvent assignor whose debts provable
under this Act exceed five hundred dollars;”
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 ereditor”. (h ) “creditor” means a person having a claim, preferred,
secured or unsecured, provable as a claim under this
Act; (1)

““debtor”. (1) “debtor” includes an insolvent person and any person

who, at the time an act of bankruptcy was committed 5
by him, resided or carried on business in Canada and,
where the context requires, includes a bankrupt; (&)

“insolvent (7) “insolvent person” means a person who is not bank-
person’’. T - - -
rupt and who resides or carries on business in Canada,
whose liabilities to creditors provable as claims under 1
this Act amount to one thousand dollars, and

(i) who is for any reason unable to meet his obliga-
tions as they generally become due,. or

(i1) who has ceased paying his current obligations
in the ordinary course of business as they generally 15
become due, or

(1) the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly
conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, 20
due and accruing due; (n)

“locality of (k) “locality of a debtor”” means the principal place

8 0pbor™, (i) where the debtor has carried on business during
the year immediately preceding his bankruptey;
(i) where the debtor has resided during the year 25
immediately preceding his bankruptey;
(iii) in cases not coming within subparagraph (i) or
(i), where the greater portion of the property of
such debtor is situate; (%)




(h) The former definition, 2 (m ), was as follows:

“‘(m) ‘creditor’ with relation to any meeting held under authority of this
Act, shall, in the case of a corporation, include bondholder, debenture
holder, shareholder and member of the corporation;”

The former paragraph (k) has been deleted. It read as
follows:

‘“‘(h) ‘available act of bankruptcy’ means an act of bankruptcy committed
within six months before the date of
(i) the presentation of a bankruptey petition, or
(i1) the making of an authorized assignment, or
(iii) the payment, delivery, conveyance, assignment, transfer, contract,
dealing or transaction mentioned in section sixty-five;”’

(1) This is a new definition and replaces the former
paragraph (p ) which read as follows:

“(p) ‘debtor’ includes any person, whether a British subject or not, who,
at the time when any act of bankruptcy was done or suffered by him,
or any authorized assignment was made by him
(i) was personally present in Canada, or
(i1) ordinarily resided or had a place of residence in Canada, or
(iil) was carrying on business in Canada personally or by means of an

agent or manager, or
(iv) was a corporation or a member of a firm or partnership which
carried on business in Canada;’’

The former paragraph (7) is unnecessary and has been
deleted. It read as follows:

‘(1) ‘bank’ or ‘chartered bank’ means an incorporated bank carrying on the
business of banking under the Bank Act;”’

(7) Formerly 2(u) which read in part as follows:
“ ‘insolvent person’ and ‘insolvent’ includes a person,
whether or not he has done or suffered an act of

bankruptey”.

The former paragraph (7) is unnecessary and has been
deleted. It read as follows:

““(7) ‘banker’ includes any person owning, conducting or in charge of any
bank or place where money or securities for money are received upon
deposit or held subject to withdrawal by depositors;’

(k) This was formerly paragraph (7). No substantial
change.
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“Minister". (1) “Minister”” means the Minister of Justice; (1)

Person”, (m) “person” includes a partnership, an umncorporated
association, a corporation, a co-operative society or
organization, the successors of such partnership,
association, corporation, society or organization, and &
the heirs, executors, administrators or other legal
representative of a person, according to the law of that
part of Canada to which the context extends; (m)

wprescribed”. () ‘‘prescribed” means prescribed by General Rules; (0)

“property”. (o) “property” includes money, goods, things in action, 10
land, and every description of property, whether real
or personal, movable or immovable, legal or equitable,
and whether situate in Canada or elsewhere and
includes obligations, easements and every description

of estate, interest.and profit, present or future, vested or 15
contingent, in, arising out of, or incident to property;(b)

“proposal”’, (p) “proposal” includes a proposal for a composition,
for an extension of time, or for a scheme of arrange-
ment; (p)
|
“resolution”.  ((¢ ) “resolution” or “ordinary resolution” means a reso- 20 |
lution carried in manner provided by section eighty- i
one; (r) ‘;
c::g?t’:g,. (r) “‘secured creditor” means a person holding a mort-

gage, hypothec, pledge, charge, lien or privilege on or
against the property of the debtor or any part thereof 25
as security for a debt due or accruing due to him from
the debtor, or a person whose claim is based upon, or
secured by, a negotiable instrument held as collateral
security and upon which the debtor is only indirectly
or secondarily liable; (¢) 30 {
“gheriff", (s) “sheriff” includes bailiff and any officer charged with
the execution of a writ or other process under this Act

or any other Act or proceeding with respect to any
property of a debtor; ()




(1) This was formerly paragraph (mm ), which read as
follows:

“‘(mm ) ‘Minister’ means the Minister of Finance;"”’

(m) This was formerly paragraph (cc) but has been
extended to include cooperatives or similar organizations
carrying on business.

(n) This was formerly paragraph (ee). No change.

The former paragraph (n) is unnecessary and has been
deleted as the position of custodian is now eliminated. It
read as follows:

“(n) ‘custodian’ means the person duly authorized to exercise the functions
of custodian for the time being;”’

(o) Formerly paragraph (ff). No change.

(p) This is a new definition which has been inserted with
a view to eliminating much needless repetition of words.

(q) This was formerly paragraph (bb) and has been
combined with the former paragraph (hh ).

The former paragraph (q) is unnecessary and has been
deleted. It read as follows:
*‘(q) ‘discharge’ means the release of a bankrupt or authorized assignor from

all his debts provable in bankruptey or under an authorized assignment
save such as are excepted by this Act;”’

(r) Formerly paragraph (7). No change.

The former paragraph () has been deleted as the expres-
sion has been abandoned. It read as follows:

“‘(r) ‘gazetted’ means published in the Canada Gazette;’’

(s) This was formerly paragraph (7). The words
“under this Act or any other Act or proceeding with respect
to any property of a debtor” have been added to make the
definition include bailiffs and other officers acting in all
forms of judicial and extrajudicial process. 5

The former paragraph (s ) has been transferred to section
166(3).



*‘special
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(t) “special resolution” means a resolution decided by a
majority in number and three-fourths in value of the
creditors with proven claims present, personally or by
proxy, at a meeting of credltors and voting on the
resolution; (s)

(u) “Superintendent” means the Superintendent of
Bankruptey; (v ) i

(v) “trustee’ or “licensed trustee’’ means a person who is

licensed or appointed under this Act. (v)




(t) This is a new definition and is similar to the definition
in the English Act.

The former paragraph (¢) is confusing in view of the
definition of ‘“property” and has therefore been deleted.
It read as follows: :

*‘(t) ‘goods’ includes all chattels personal and movable property;”’
(u ) This was formerly paragraph (nn). No change.

(v) This was formerly paragraph (kk). The following
words at the end of the definition have been deleted as being
unnecessary: ‘‘as a trustee in bankruptcy or under an
authorized assignment or in connection with a proposal by a
debtor for a composition, extension or scheme of arrange-
ment”’.

The former paragraph (») is unnecessary and has been
deleted. It read as follows:

“(v) ‘judge’ means a judge of the cou;t, which is by this Act invested with
original jurisdiction in bankruptey;”’

The former paragraph (w ) has been transferred to section
41(3).

The former paragraphs (z ), (2), (aa), (dd) and (gg) are
unnecessary and have been deleted. They read as follows:

““(z) ‘local newspaper’ means a newspaper published in and having a
circulation throughout the bankruptey distriet or division which includes
the locality of the debtor;”

“(z) ‘oath’ includes affirmation and statutory declaration;”

“(aa) ‘Official Receiver’ means the person having authority in the locality
of the debtor to exercise the functions of the official receiver for the
time being;"’

‘‘(dd) ‘petition’ means petition in bankruptey;”

““(gg) ‘registrar’ includes any other officer who performs duties like to those
of a registrar;’’

The former paragraph (il) has also been deleted. It is
incorporated in section 25. The paragraph read as follows:

‘(1) ‘wage-earner’ means one who works for wages, salary, commission or

hire at a rate of compensation not exceeding fifteen hundred dollars
per year, and who does not on his own account carry on business;”



*PART L.
ADMINISTRATIVE OFFICIALS.

Superintendent.

Appointment. 3, (1) The Governor in Council shall appoint a Super-
intendent of Bankruptey to hold office during pleasure and
who shall be paid such salary as the Governor in Council
may fix.

Extent of '_(Q)—The Superintendent shall supervise the administration 5
SUPETVISION:  of all estates to which this Act applies.




3. This was formerly section 36A which read as follows:

“36a. (1) The Governor in Council may appoint an officer to be called the
Superintendent of Bankruptcy who shall hold office during pleasure and who
shall be paid such salary as may be authorized.

(2) The Superintendent shall supervise, as herein provided, the administra-
tion of all bankrupt or insolvent estates to which this Act applies, except estates
administered under section thirty-five hereof.

(3) The Superintendent shall

(a) keep a record of every application for licence received by him in
cases where licences have been granted, and of the appointment of
custodians and trustees pursuant to subsection eight of section
thirty-six, and shall

(b) enter in a book under the name of the person licensed the name of
every insolvent debtor in respect of whose estate such licensee is
appointed as trustee, the value from time to time of the assets in
the hands of the licensee, and particulars of the security deposited
by such licensee; i

(c) in each case before the renewal of any licence, make a report to
the Minister that the application should or should not in his opinion
be granted, giving his reasons therefor;

(d) keep a record of the licences as they are issued;

(e) from time to time make or cause to be made such inspection of the
administration of estates as he deems expedient;

(f) require each licensee under this Act from time to time either to
increase or decrease the security deposited with the Superintendent
to such extent as the Superintendent may from time to time deter-

mine;

(g) receive and keep a record of all complaints from any creditor or
other person interested in any bankrupt or insolvent estate coming
under the jurisdiction of the Superintendent, and make such specific
investigations with regard to such complaints as the Superintendent
may determine, and report to the Minister thereon;

(k) make a report to the Minister after any investigation by the Super-
intendent or any one on his behalf, if it should appear that any
licensee under this Act has not fully complied with the law with
regard to the proper administration of any bankrupt or insolvent
estate together with such recommendations to the Minister as the
Superintendent may deem advisable or expedient;

E (i) make such report to the court in connection with any application by

a debtor or a trustee for his discharge as the Superintendent sees fit.
(4) The Minister, after consideration of any report received by him from
the Superintendent and after a reasonable time has been given to the licensee
to be heard by him, and upon such further inquiry and investigation as he deems
proper to make, may suspend or cancel the licence of any licensee, and in such
case shall direct that such licensee be removed as trustee of all bankrupt or
insolvent estates being administered by such licensee, and may appoint some
other licensee to act as trustee in the place or stead of the trustee whose licence
has been suspended or cancelled. The trustee so appointed by the Minister
shall continue to act as trustee until removed or replaced by the Court or the
creditors under this Act.
. (5) Such employees as are required to assist the Superintendent to perform
his functions under this Act shall be appointed according to the provisions of
the Civil Service Act.”




b
Duties of (3) The Superintendent shall, without Ilimiting the

Superin- . i %

tendent. authority conferred in subsection two,

(a) receive applications for licences and renewals thereof
to act as trustees under this Act, and, as authorized by -
the Minister, issue licences and renewals thereof to §
such persons whose applications have been approved;

(b) keep a record of all licences granted and of the
renewals thereof as they are issued;

(c) where not otherwise provided for, require the
deposit of one or more continuing guaranty bonds for 10
the due accounting of all property received by
trustees and for the due and faithful performance
by them of their duties in the administration of
estates to which they are appointed, in such amount
as the Superintendent may determine, which amount 15
may be increased or decreased as he may deem expe-
dient; the security shall be in a form satisfactory to the
Superintendent and may be enforced by the Superin-
tendent for the benefit of the creditors;

(d) keep such records as he may deem advisable of ¢
proceedings under this Act;

(e) from time to time make or cause to be made such
inspection or investigation of estates as he may deem
expedient and for the purpose of the inspection or
investigation the Superintendent or any person app- 25
ointed by him for the purpose shall have access to
and the right to examine all books, records, documents
and papers pertaining or relating to any estate;

(f) receive and keep a record of all complaints from any
creditor or other person interested in any estate and 30
make such specific investigations with regard to such
complaints as the Superintendent may determine;

(g) examine trustees’ accounts of receipts and disburse-
ments and final statements.

guptennten- (4) The Superintendent may intervene in any matter 35

intervens. | OF proceeding in court as he may deem expedient as though

he were a party thereto.

Dutaide (5) The Superintendent may engage such accountants
tions, = |or other persons as he may deem advisable to conduct

any inspection or investigation or to take any other 40
necessary action outside of the office of the Superintendent,
and the cost and expenses thereof shall, when certified by the
Superintendent, be payable out of the appropriation for the
office of the Superintendent.




(3) (a) and (b) These are summarized redrafts of the
former subsections (3) (a), (b), (c) and (d) covering the

essential requirements therein. :

(¢) This was formerly subsection (3) (f) which has been
revised and extended so as to set out more explicitly the
duty of the Superintendent in regard to the security to
be furnished by trustees and further authorizing the
Superintendent to enforce the security as occasion arises.

(d) This is a new paragraph. The present provisions
provide only for the keeping of records with respect to the
issue of licences. Records relating to the result of the
administration of estates are of more importance. It
cannot be set out in sufficient detail exactly what such
records should be.

(e) The former paragraph has been extended to remove
any doubt as to the authority of the Superintendent when
making inspections or investigations. It also contains
substantively the provisions of former section 157 (2)
which are accordingly deleted and which read as follows:

“157. (2) The Super‘intendent or any person appointed by him for such
purpose shall have access to all books, records, documents and papers connected
with the estate of any bankrupt or authorized assignor, kept by any registrar,

clerk or officer in bankruptey.” 3

(f) This was formerly subsection (3) (g). No material
change. '

(g) This is a new paragraph creating express authority
for the examination of trustees’ statements.

(4) This is a new subsection. This additional power is
deemed necessary to see that proper facts and information
are placed before the court.

(5) This was formerly Rule 174 slightly amended. It
read as follows:

“‘Rule 174, The Superintendent may engage such chartered accountants or
qther persons as he may deem advisable to conduct any inspection or investiga-
tion or to take any other necessary action outside of the office of the Superinten-
dent, and the cost and expenses thereof shall, when certified by the Super-
intendent, be payable out of the appropriation for the office of the Superintendent
of Bankruptey”'.
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(6) The Superintendent or anyone duly authorized by
him in writing on his behalf is entitled to have access to
and to examine and make copies of the banking accounts of a
trustee in which estate funds may have been deposited, and,
when required, all deposit slips, cancelled cheques or other 5
documents relating thereto in the custody of the bank or
the trustee shall be produced for examination.

(7) The Superintendent or any one duly authorized by
him in writing on his behalf may with the leave of the court
examine the private books, records, documents and bank 10
accounts of a trustee or any other person designated in the
order granting such leave for the purpose of tracing or
discovering the property or funds of an estate when there
are reasonable grounds to believe or suspect that the
property or funds of an estate have not been properly 15
disclosed or dealt with and for such purpose may under a
warrant from the court enter upon and search any premises.

(8) When any investigation has been made by the Super-
intendent or any one on his behalf, and it appears that any
licensee under this Act has not performed his duties properly 20
or has been guilty of any improper conduct or has not fully

complied with the law with regard to the proper adminis-
tration of any estate, the Superintendent may make a report

to the Minister together with such recommendations to the
Minister as the Superintendent may deem advisable.

(9) Where an estate is left without a trustee by death,
removal or incapacity or by non-renewal of the trustee’s
licence, the Superintendent for the protection of the estate
may require the funds to the credit of the estate on deposit
in a bank or elsewhere to be remitted to the Superintendent 30
for deposit with the Receiver General to the credit of the
estate pending the appointment of a trustee. The requisition
of the Superintendent shall state the fact as to death,
removal, incapacity or non-renewal of licence and shall be
conclusive evidence thereof in favour of the bank or other 35
depository acting thereon and upon remission to the Receiver
General of such funds the liability of the bank or other
depository in respect of the debt represented by the funds so
remitted shall cease and determine.

(10) Such employees as are required to assist the Super- 40
intendent to perform his functions under this Act shall be

appointed according to the provisions of the Civil Service
Act.

25
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(6) This is a new subsection. On various occasions a
proper investigation has been blocked by the refusal of the
trustee to permit the bank account to be examined. For
this reason it is deemed necessary that the Superintendent
should have this right.

(7) This is a new subsection. Situations have often
arisen where the Superintendent was unable to trace
estate funds which had not been properly dealt with. The
provision requiring the leave of the court ought to give any
person the necessary protection as a prima facte case would
necessarily have to be made out showing that there were
good grounds to believe or suspect the wrongful disposition
of funds of an estate.

(8) This is a redraft of former section 36A (3) (k).

(9) This is a new subsection and is deemed necessary
to protect and preserve funds of an estate in such contin-
gencies.

(10) This was formerly section 36a (5).
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4. (1) Each of the provinces of Canada constitutes one
bankruptey district for the purposes of this Act but the
Governor in Council may divide any bankruptey district
into two or more bankruptcy divisions and name or number
them. 5

(2) The Governor in Council shall appoint one or more
official receivers in each bankruptecy division who shall be
deemed to be officers of the court and who shall have and
perform the duties and responsibilities specified by this
Act and General Rules and the official receivers are entitled 10
to receive as their remuneration the fees of the office.

(3) The official receiver shall make a report to the
Superintendent, in the prescribed form, of every bankruptey
originating in his division, and he shall also notify the

tSuperintendent of any subsequent increase or decrease 15

in the security filed by the trustee.

(4) In the absence or illness of the official receiver or
pending the appointment of a successor when the office is
vacant, the registrar shall perform the duties of the official
receiver. 20

Trustees.
Licensing of Trustees.

5. (1) A person desiring to obtain a licence to act as a

trustee shall file with the Superintendent an application for
a licence in such form as may be prescribed, and, when

requested by the Superintendent, shall provide such security

for the due and faithful performance of his duties in such 25
form and amount as the Superintendent requires.

(2) The Superintendent shall make an investigation
into the character and qualifications of any applicant for

licence as the Superintendent deems advisable or expedient
and shall report to the Minister the result of the investi- 30

gation, together with his recommendation for or against the
granting of the application and his reasons therefor.

(3) The Minister, as soon as he has received a report from
the Superintendent as to the character and qualifications of

an applicant for a licence, may, if he considers it will be 35
of public advantage so to do, authorize the issue of a licence,
which shall specify the bankruptey district or districts or
any part thereof in which the licensee is entitled to act.
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4. (1) This was formerly section 160 (1) and began as
follows: ‘“Each province of Canada shall constitute”, ete.

(2) The wording has been revised for simplification and
a clause with respect to fees added. This was formerly
section 160 (2). It read as follows:

“160. (2) There shall be one Official Receiver in each bankruptcy district
or division who shall be deemed to be an officer of the court and who as such
Official Receiver shall have and perform only such duties and responsibilities
as gre pre_zlscribed by this Act and Rules, and shall be appointed by the Governor
in Council.”

(3) This new subsection merely confirms the procedure
at present in effect. :

(4) This is a revision of former Rule 90A. Its purpose is

obvious.
B L

5. (1) Formerly section 36 (2). No substantial change.

_ (2) Formerly subsection (3). The word “qualifications”
18 substituted for ‘‘business experience, and efficiency”.

(3) Formerly subsection (4). It read as follows:

. “36. (4) The Minister, as soon as he has received a report from the Super-
intendent as to the ({ualiﬁcations of any applicant for licence, and that proper
security has been duly deposited and that the applicant has conformed to the

* requirements of this Act may, if he considers it will be of public advantage
so to do, issue the licence, and may in and by the licence restrict the powers and
duties of the licensee to any bankruptey district or any part thereof.”

It is proposed that the licences and renewals thereof
shall henceforth be issued by the Superintendent, with the
authorization of the Minister.

45890—2
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(4) The licence shall be in the prescribed form and shall
expire on the thirty-first of December in each year but may
be renewed from year to year subject, however, to such

qualification or limitation as to the Minister may seem
expedient; the fee payable for the licence and any renewal §
thereof shall be determined by the Minister.

Appointment and Substitution of Trustees. '

6. (1) The creditors at any meeting by special resolu-
tion may appoint or substitute another licensed trustee for
the trustee named in an assignment, reeeiving order or’
proposal, or otherwise appointed or substituted. 10

(2) The Minister, after consideration of any report
received by him from the Superintendent, pursuant to
subsection eight of section three, and after a reasonable
opportunity has been afforded the licensee to be heard 111

respect thereof, and upon such further inquiry and investi- 15

‘gation as he deems proper, may suspend or cancel the licence

of any licensee and in such case shall direct that the licensee
be removed as trustee of all estates being administered by
such licensee and may appoint some other licensee or
licensees to act as trustee of all or any of such estates in the 99
place or stead of the trustee whose licence has been sus-
pended or cancelled.

45890—2



(4) Formerly subsection (5). No material change.

The former subsections (1) and (6) have been deleted as
unnecessary.

The provisions of the former subsection (7) have been

- transferred to the sections dealing with the powers and

Juties of the trustee (section 8(6) ).

The former subsection (8) is now section 6(5)7

Former subsection (9) is confusing and has also been
eliminated, the section itself being revised accordingly.

These subsections read as follows:

“36. (1) The Minister may issue a licence to any qualified person who has

complied with the requirements of this Act and such person so licensed
- shall be a licensed trustee under this Act.” 2 Gl

‘(6) The validity of any licence purporting to be issued by the Minister
under this Act shall not be called in question on behalf or at the instance of any
‘person other than the Minister.” g

*(7) Every licensed trustee shall for the purpose of obtaining possession of
and realizing upon the assets of the bankrupt or authorized assignor have power
to act as such anywhere.”

“(9) The word ‘“‘prescribed”” when used in this section means prescribed by
the Minister.”

_ 3 3 e
6. Formerly section 37 which read as follows: _

*37. (1) The creditors shall at their first meeting appoint by ordinary resolu-
tion a trustee for the administration of the estate.

(2) The creditors may, by ordinary resolution, at any meeting and the
court may for cause appoint a new trustee and remove a trustee who is in office.

(3) When a new trustee is appointed or substituted, all the property and
estate of the debtor shall forthwith vest in the new trustee without any con-
veyance or transfer, and he shall gazette a notice of the appointment or substi-
tution and register an affidavit of his appointment in the office of the registrar

_ of the court from which the receiving order was issued, or in the case of an auth-
orized assignment, in every office in which the original assignment or copy or
counterpart thereof was lodged, registered or filed.

(4) Registration of such affidavit in any land registration district, land
titles office, registry office or other land registration office, or lodging or filing
such affidavit as aforesaid, shall have the same effect as the registration, lodging
or filing of a conveyance or of a transfer to the new trustee.

(5) The new trustee shall pay to the removed trustee, out of the funds of the
estate, his proper remuneration and disbursements, which shall be ascertained
as provided by section eighty-five of this Act.

(6) No trustee shall be bound to assume the duties of trustee in matters
relating to assignments or receiving orders or to compositions, extensions, or
arrangements by debtors.

(7) The court, upon being satisfied that there are assets which have not been
realized or distributed under this Act may, on the application of any person
interested, at any time after the discharge of the trustee as hereinafter provided
for, appoint a trustee to complete the administration of the estate. Such trustee
shall be governed by the provisions of this Act as if appointed trustee in the
first instance.

(8) Every trustee duly appointed shall, in addition to the security required
by section 364 of this Act, forthwith give security in cash or by bond of an
approved guarantee company, satisfactory to the Official Receiver for the due
accounting for, the payment and the transfer of all moneys and property received
by him as trustee. Such security shall be deposited with the Official Receiver
and shall be given in favour of the creditors generally and may be enforced
by one of them on behalf of all by direction of the court. The amount of the said
security may be reduced by the Official Receiver at any time or from time
to time during the administration of the estate on resolution of the Inspectors.”

(1) This is a redraft of subsections (1) and (2). The
abolition of the position of custodian makes it possible to
eliminate a situation which has always been more or less
an anomaly and very confusing, that is, with respect to the
title to property during the interval between the bank-
ruptey and the first meeting of creditors. Under the
present scheme the trustee originally appointed is the.
trustee with the privilege to the creditors to appoint any
other person they see fit.

5 (2) This was formerly section 36 A (4).
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(3) In the event of the death or incapacity of a trustee or

|of the licence of a trustee not being renewed or where a

trustee has not been appointed by the Minister under-
subsection two, the official receiver shall appoint a trustee to
complete the administration of the estate and shall perform &
the duties of trustee until a trustee is duly appointed.

(4) The court on application of any interested person may
for cause remove a trustee and appoint another licensed
trustee in his place.

(5) When the debtor resides or carries on business in a 10

locality in which there is no licensed trustee, and no licensed
trustee can be found who is willing to act as trustee, the
court or the official receiver may appoint a responsible
person residing in the locality of the debtor to administer
the estate of the debtor, and that person for this purpose 15
has all the powers of a licensed trustee under this Act and
the provisions of this Act apply to that person as if he had
been duly licensed under section five.

(6) No trustee is bound to assume the duties of trustee

in matters relating to assignments, receiving orders or 20
proposals, but, having accepted an appointment as such,

he shall, until discharged or another trustee is appointed
in his stead, perform the duties required of a trustee under
this Act.

(7) No defect or irregularity in the appointment of a 25
trustee shall vitiate any act done by him in good faith.

Official Name.

7. The official name of a trustee acting in bankruptey

d (insert the name of the bankrupt)
and the official name of a trustee acting with respeet to a 30
proposal by an insolvent person is ‘“The Trustee acting

in re the proposal of . ..., ... o ciis 5 e SRl »
(insert the name of the debtor)



(3) Thisis a new subsection designed to assure continuity

of administration.

(4) This provision was formerly contained in subsection
(2) of section 37 only as an incidental part thereof, and for
greater precision the powers of the court have been separated
and placed in this subsection.

(5) This was formerly subsection (8) of section 36. It
has been redrafted to specify more clearly the circumstances
in which an unlicensed person may act as a trustee in bank-
ruptey, and to secure greater control over the administra-

tion of estates by such persons. It read as follows:

“36. (8) Notwithstanding the provisions of this Act, when the debtor resides
or carries on business at a distance far removed from the nearest licensed trustee,
the Court or the Official Receiver may, having regard as far as the Court or
Official Receiver deems just to the wishes of the creditors, appoint a responsible
person residing in the locality of the debtor as custodian, and such person shall
be eligible to be appointed by the creditors as trustee and shall, for the purposes
of the administration of the estate of such debtor, have all the powers of a
licensed trustee under this Act and thereupon the provisions of this Act shall
apply to such person as if he had been duly licensed hereunder.”

(6) This was formerly subsection (6) of section 37 which

has been amended so as to make it obligatory for a trustee
to continue his duties until relieved thereof.

(7) This was formerly section 186 (2) and has been in-
cluded in this section as a more logical place for its insertion.

Subsection (7) of the former section 37 as above quoted
has been slightly modified and is now section 19 (11). s

The former subsection (8) has been transferred to ‘“‘Duties
and Powers of Trustees” and becomes section 8 (1).

7. Formerly section 38 in which has been incorporated
section 38 (2) of the Act (R.S.C. 1927, ¢. 11) which has
now been restored. Section 38 read as follows:

“38. The official name of a trustee acting in bankruptey or authorized assign-
ment proceedings shall be *“The Trustee of the Propertyof.................. . 2
a Bankrupt (or Authorized Assignor)” (inserting the name of the bankrupt or
assignor), and by that name the trustee may in any part of Canada or elsewhere
hold property of every description, make contracts, sue or be sued, enter into any
engagement binding on himself and his successors in office, and do all other acts
necessary or expedient to be done in the execution of his office.”
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Duties and Powers of Trustees.

8. (1) Every trustee duly appointed shall, in addition to
the security required by section five, forthwith give sec-

urity in cash or by bond of a_ guaranty company satisfactory

to the official receiver for the due accounting for, the pay-
ment and the transfer of all property received by him as 35
trustee and for the due and faithful performance of his

duties; the security shall be deposited with the official

receiver and shall be given in favour of the creditors gener-
ally and may be enforced by any succeeding trustee or by

any one of the creditors on behalf of all by direction of the 10
court; the amount of the security may be increased or

reduced by the official receiver.
(2) The trustee shall, as soon as may be, take possession
of the deeds, books, records and documents and all property

of the bankrupt and make an inventory, and for the pur- 15
pose of making an inventory the trustee is entitled to
enter upon any premises on which the books, records,
documents or property of the bankrupt may be, notwith-
standing that they may be in the possession of a sheriff, a

secured creditor, or other claimant thereto. 20 -

(3) The trustee shall, in relation to and for the purpose of
acquiring or retaining possession of the property of the bank-
rupt, be in the same position as if he were a receiver of the

property appointed by the court, and the court may on his
application enforce such acquisition or retention accordingly. 25

(4) No person is, as against the trustee, entitled to with-
hold possession of the books of account belonging to the
bankrupt or any papers or documents relating to the
accounts or to any trade dealings of the bankrupt or to set
up any lien thereon. 30

(5) Where a person has in his possession or power any
property of the bankrupt that he is not by law entitled to
retain as against the bankrupt or the trustee, he shall deliver
the property to the trustee.

(6) For the purpose of obtaining possession of and real- 35
izing upon the property of the bankrupt a trustee has

power to act as such anywhere.



8. (1) This was formerly subsection (8) of section 37

and read as follows:

“37. (8) Every trustee duly appointed shall, in addition to the security
required by section 364 of this Act, forthwith give security in cash or by bond
of an approved guarantee company, satisfactory to the Official Receiver for the
due accounting for, the payment and the transfer of all moneys and property
received by him as trustee. Such security shall be deposited with the Official
Receiver and shall be given in favour of the creditors generally and may be
enforced by one of them on behalf of all by direction of the court. The amount
of the said security may be reduced by the Official Receiver at any time or
from time to time during the administration of the estate on resolution of the
Inspectors.”

This subsection has been changed to broaden the purpose
of the security and to enable the succeeding trustee or any
creditor to enforce it. Under the present Act the security
only provides for “due accounting’’ and is enforceable only
by the creditors generally.

(2) To the former section 39 (1) has been added part of
section 34 (1) now deleted owing to the abolition of the
position of custodian. The powers therein conferred are
now transferred to the trustee. Section 39 (1) read as follows:

“‘39. (1) The trustee shall, as soon as may be, take possession of the-deeds,
books and documents of the debtor and all other parts of his property capable
of manual delivery.”

(3) No material change. Formerly section 39 (2).

(4) This was formerly Rule 167 and is placed here as a
matter of substantive law rather than a matter of procedure.
The added words have been taken from section 99 (3) of the
Australian Act.

(5) This is a new subsection which has been adopted from

~section 99 (5) and (6) of the Australian Act.

(6) This was formerly section 36 (7). No material change.
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(7) The trustee may when necessary in the interests of
the estate
(i) take conservatory measures and summarily dis-
pose of property that is perishable or likely to
depreciate rapidly in value; and 5
(ii) carry on the business of the bankrupt until the
date fixed for the first meeting of creditors.

(8) The trustee may prior to the first meeting of creditors
obtain such legal advice and take such court proceedings as
he may consider necessary for the recovery or protection 10
of the property of the bankrupt.

(9) In the case of an emergency where the necessary
authority cannot be obtained from the inspectors in time
to take appropriate action, the trustee may obtain such
legal advice and institute such legal proceedings and take 19
such action as he may deem necessary in the interests of
the estate.

(10) The trustee shaﬂ verify the bankrupt’s statement of
affairs.

(11) The trustee may, with the permission of the inspec- 20
tors, divest himself of all or any part of his right, title or
interest in any real or immovable property of the bankrupt

.|by a notice of quit claim or disclaimer, and the master or

registrar of the land titles or registry office, as the case may
be, where title to such real or immovable property is 25
registered shall accept and register such notice when
tendered for registration.

(12) Registration of a notice under subsection eleven
operates as a discharge or release of any documents pre-
viously registered by or on behalf of the trustee with respect 30
to the property referred to in the notice.

(13), The trustee may initiate such criminal proceedings
as may be authorized by the creditors, the inspectors or the
court against any person believed to have committed an

offence under this Act. 35



(7) This subsection replaces the former section 34 (2)
which read as follows:

“34. (2) The custodian may under the direction of the Official Receiver take

conservatory measures and summarily dispose of goods which are perishable

or likely to depreciate rapidly in value, or may carry on the business of the
debtor for such period as the court deems advisable.”

~(8) This is a new subsection creating an express authority
heretofore only inferred.

(9) This is new. Often quick action is imperative to
protect and conserve the assets. The trustee is presumed
to be a person of sound judgment and, acting on the advice
of a responsible solicitor, he may be trusted to act reasonably
and in good faith knowing that his actions will later be
serutinized by the creditors, the inspectors or the court.

(10)' This has been removed from former section 130(1)
from “Duties of Debtor” to “Duties and Powers of Trustees”
where it more properly belongs. Section 130(1) read as
follows:

“130. (1) It shall be the duty of the custodian to verify the debtor’s state-
ment of affairs and to make an inventory of his assets.”

(11) and (12) These are new subsections to provide a
procedure whereby a trustee can divest himself of any
interest he may have in the property of a bankrupt.
Heretofore a receiving order, assignment or caution may
have been registered against certain property as a pre-
caution, with little information as to the precise interest
of the bankrupt therein. The registration in many cases
caused much embarrassment when it was found that the
trustee had no real interest to protect. These subsections

enable the cloud on the title to be cleared away in a simple
manner.

(13) A trustee as the statutory agent of the creditors is
naturally expected to perform executory acts on their
behalf and it is considered advisable that there should be
some express authority in regard to the initiation of crim-
inal proceedings just as well as with respect to the many
civil phases of the administration.



Duties of
trustee
regarding
returns.

Trustee to

permit

inspection of
records.

13

(14) The trustee is not liable to make any return which
the bankrupt was required to make more than two years
prior to the commencement of the calendar year, or the
fiscal year of the bankrupt where that is different from the
calendar year, in which he became a bankrupt.

(15) The trustee shall at all reasonable times permit any
authorized person to inspect the books and papers of the
bankrupt in order to prepare or verify returns which the
bankrupt is by statute required to file.
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(14) and (15) Many statutes require the trustee to make
out and file returns which it was the duty of the bankrupt
to do. This has often imposed an onerous duty on the
trustee. In some instances, the preparation of such returns
has occupied several weeks and has involved the estate in
substantial costs. Moreover, in some cases, the returns are
so far in arrears that the trustee is unable to secure the
required information and the winding up of the estate is
delayed accordingly.

The following is a list of some of the returns required to
be filed by a trustee in Ontario:—

(a) Dominion Income Tax T2 Returns.

(b) “  Excess Profits Tax Returns.

(c) “  Income Tax Deductions at Source—T4 and

T4 Supplementary Returns.

(d) “  Sales Taxes—Monthly statements of sales
on which taxes are payable.

(e) “  Stock Transfer Taxes.

(f) “  List of Vietory Bonds and credits due
debtor’s employees on account of pay
roll deductions made by the debtor.

(g) o Unemployment Insurance Commission—
: particulars of wages paid and stamps
affixed to employees’ insurance books.

(h ) Provincial —Corporation Tax Returns.

(i) e Stock Transfer Tax Returns S.T.I.
(7) 5 Workmen’s Compensation Board
Returns.

It is considered that the liability of the trustee in respect
of returns should be limited to those for the period mentioned
in subsection 14. ;

' The former section 8 is deleted as it is no longer necessary
to retain these provisions. Section 8 read as follows:

‘‘8. Notwithstanding anything in this Part appearing, no act or omission of
a debtor in respect of any debt which
(a) was contracted or existed before the first day of July one thousand nine
hundred and twenty; or
(b) is or is evidenced by any judgment or negotiable or renewable instrument
the cause or consideration whereof existed before the first day of July, one
thousand nine hundred and twenty, whether or not such judgment or instru-
ment is a renewal or one of several renewals, proceeding from the same cause
or consideration;
shall be deemed an available act of bankruptey, nor shall any such debt be deemed
sufficient to found the presentation of a bankruptey petition, but it shall be provable
in any proceedings otherwise founded under this Part, and otherwise.”’
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in his official name all the insurable property of the
bankrupt, until sold or disposed of.

(2) All insurance covering property of the bankrupt in
force at the date of the bankruptey shall, immediately, 5
and without any notice to the insurer or other action on the
part of the trustee, and notwithstanding any statute or rule
of law or contract or provision to a contrary effect, become
and be, in the event of loss suffered, payable to the trustee
as fully and effectually as if the name of the trustee were 10
written in the policy or contract of insurance as that of the
insured or as if no change of title or ownership had come
about and the trustee were the insured. _

(3) The trustee shall deposit in a chartered bank, in a
separate trust account in the name of the estate to which 15
they belong, all moneys of the estate, and he shall not with-
draw or remove therefrom, without the permission in
writing of the inspectors or the order of the court, any such
moneys, except for payment of dividends and charges
incidental to the administration of the estate. 20

(4) All payments made by a trustee shall be made by
cheque drawn on the estate account.

(5) The trustee shall not deposit any sums received by
him as a trustee in his private banking account. :

(6) The trustee shall keep proper books and records of 25
the administration of each estate to which he is appointed,
in which shall be entered a record of all moneys received
or disbursed by him, a list of all creditors filing elaims, the
amount and disposition thereof and a copy of all notices
sent out and the original signed copy of all minutes, pro- 30
ceedings had, and resolutions passed at any meeting of
creditors or inspectors, court orders and all such other
matters or proceedings as may be necessary to give a
complete account of his administration of the estate.

(7) The estate books, records and documents relating 35
to the administration of an estate shall be deemed to
be the property of the estate, and, in the event of any
change of trustee or the administration being taken over
by the official receiver, all such books, records and docu-
ments . shall forthwith be delivered to the substituted 40
trustee or to the official receiver, as the case may be.

(8) The trustee shall permit the books and records of the
estate to be inspected and copies thereof made by the Super-
intendent, the bankrupt or any creditor or their agents at
any reasonable time. 45

~



9. (1) Formerly section 40 .(1) which read as follows:

. 40, (1) The trustee shall forthwith insure and keep insured in his Official
name until sold or disposed of, all the insurable property of the debtor, to the fair
realizable value thereof or to such other insurable amount as may be approved
by ‘the inspectors or by the court, in insurance companies a.qthonzed to carry
on business in the province wherein the insured property is situate.”

(2) No material change. Formerly section 40 (2).

(3) and (4) These provisions were formerly contained in
section 50 (1). The words underlined are inserted to
provide that there shall be a separate trust account for
each bankrupt estate, and that all payments made by a
trustee shall be made by cheque drawn upon the estate
account.

(5) This was formerly section 50(2). It read as follows:

_“50. (2) No trustee under a receiving order authorized assignment or com-
position or scheme of arrangement shall pay any sums received by him as a
trustee into his private banking account.”

(6) This section replaces former section 55. It preseribes
the records to be kept for each estate, a provision hitherto
lacking as, notwithstanding the words ‘‘in manner pre-
scribed” and “‘as may be prescribed” in the former section,
nothing has ever been prescribed regarding these matters.

Section 55 formerly read as follows:

*55. The trustee of a bankrupt or assignor shall keep, in manner prescribed
vroper books, in which he shall from time to time cause to be made entries or
minutes of proceedings at meetings, and of such other matters as may be pre-

scribed, and any creditor of the bankrupt or authorized assignor may, subject
to the control of the court, personally or by his agent inspect any such books.”

(7) This is a new subsection the principal purpose of
which is to provide a means of obtaining essential information
In cases where the trustee dies before completing the
administration af estates under his control. In the past this
situation has created long delays and some confusion and
expense.

(8) This is a new subsection. Its purpose is obvious.
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(9) The trustee shall from time to time report,

(a) when required by the inspectors, to every creditor,

(b) when required by any specific creditor, to such

creditor, and

(¢c) when required by the Superintendent, to. such 5

Superintendent or the creditors,
showing the condition of the bankrupt’s estate, the moneys
on haéld if any, and particulars of any property remaining
unsol

(10) The trustee is entitled to charge against the estate 10
of the bankrupt, for the preparation and delivery of any
such report, only his actual disbursements.

(11) The trustee shall promptly after their receipt or
preparation mail to the Superintendent and to the Dominion
Statistician true copies of the documents referred to in 15
section one hundred and fourteen and/or a true copy of

(a) the notice referred to in section sixty-eight;

(b) the statement referred to in paragraph (d) of section

one hundred and seventeen;

(c) the trustee’s final statement of receipts and disburse- 20

ments and the dividend sheet; :

(d) every order made by the court upon the application

for discharge of a bankrupt or annulling any bankruptey;
and file a copy of the documents referred to in paragraphs
(b) and (¢) in the court. 25

(12) The trustee shall forward promptly to the Superin-
tendent copies of all notices, reports and statements sent
by him to the creditors and, when required, copies of such
other documents as the Superintendent may specify.

(13) Every trustee whose licence has been cancelled or 30
suspended or has not been -renewed or who has been
removed as trustee shall within ten days prepare and
forward to the Superintendent a detailed financial state-
ment of the receipts and disbursements together with a
list of and report on the unadministered property of every 35
estate under his administration for which he has not been
discharged and shall forward to such other trustee as may
be appointed in his stead or, pending the appointment of
a trustee, to the official receiver, all the remaining property
of every estate under his administration together with all 40
the books, records and documents relating thereto.

(14) Every trustee before proceeding to his discharge shall,
unless he has already done so, prepare and file in the court
the report referred to in section one hundred and twenty-
eight and forward a copy thereof to the Superintendent. 45



R

R ot

=

8 '\ fea iy

"(9) This was formerly section 56 (1). No change other

~ than the amendment contained in paragraph (c).

(10) Formerly section 56 (2). No change.

(11) This was formerly section 57 (1). It read as follows:

“5%. (1) The trustee of a bankrupt or assignor shall promptly after their
receipt or preparation mail to the Superintendent and to the Dominion Statis-
tician, Department of Trade and Commerce, Ottawa, a true copy of

(a) the notice referred to in Section twenty-eight of this Act;

(b) the statement referred to in section one hundred and twenty-nine of

this Act; - N
(¢) the abstract of receipts and disbursements and the dividend sheet

referred to in section seventy-eight of this Act; 4
(d) every order made by the court upon the application for discharge of
any bankrupt or authorized assignor;” :

Paragraph (e ) has been deleted as it duplicated paragraph
(c). It read as follows:

“‘(e) the statement prepared by the trustee upon which a final dividend is
declared; and”’
Paragraph (f)is deleted. It is now included in paragraph
(d). It read as follows:

*“(f) any order made under subsection five of section nineteen of this Act
annulling any adjudication of bankruptcy.”

_ The provisions of the former subsection (2) are now
included in subsection (8). Subsection (2) read as follows:

*(2) Any person shall be entitled to examine and make copies of all or any
of the documents mentioned in subsection one hereof, which are in the possession
of the trustee.”

(12) This is a new subsection, the provisions of which
were formerly contained in Rule 175.

(13) This is a new subsection. Its purpose is to insure
that a trustee shall immediately after his removal or
the cancellation, suspension or non-renewal of his licence
make an accounting of his administration.

(14) This subsection is new. Its purpose is to make
certain that a report will be available for any application for
discharge of a bankrupt not dealt with before the trustee’s
discharge and that it will be prepared when all the facts
and circumstances of the case are fresh in his memory.
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10. (1) The trustee may, with the permission of the

inspectors, do all or any of the following things:—

(a) sell or otherwise dispose of for such price or other
consideration as the inspectors may approve all or any
part of the property of the bankrupt, including the 5

goodwill of the business, if any, and the book debts
due or growing due to the bankrupt, by tender, public

auction or private contract, with power to transfer the
whole thereof to any person or company, or to sell the
same in parcels; 10
(b) lease any real or immovable property ;
(¢) carry on the business of the bankrupt, so far as
may be necessary for the beneficial administration of

the estate, for which purpose the trustee may, upon
payment in full for value received after the bankruptey, 15
require any executory contract to which the bankrupt
was a party to be carried out without regard to any
indebtedness due and owing at the time of the bank-
ruptey;

(d ) bring, institute, or defend any action or other legal 20
proceeding relating to the property of the bankrupt;

(e) employ a solicitor or other agent to take any
proceedings or do any business that may be sanctioned
by the-inspectors; e

(f) accept as the consideration for the sale of any 25
property of the bankrupt a sum of money payable at

a future time, subject to such stipulations as to
security and otherwise as the inspectors think fit;

(g) Incur obligations, borrow money and give security .
on any property of the estate by mortgage, hypothee, 30
charge, assignment, pledge or otherwise, such obliga-
tions and money borrowed to be discharged or repaid
with interest out of the property of the bankrupt in
priority to the claims of the creditors;

(h) compromise and settle any debts owing to the bank- 35
rupt;




10. (1) Formerly section 43 (1).

(a) The word ‘‘tender’” has been inserted, and, for greater
certainty, the words “‘or otherwise dispose of for such
price or other consideration as the inspectors may
approve’’. ;

(b) Formerly paragraph (aa ).

i’” (¢) Formerly paragraph (b). The added provision is
deemed necessary as often-times the carrying on of a
i business depends on contracts in force being continued
i and it removes the unsavoury practice whereby
[ creditors may take an advantage of the situation to
i obtain a preference over other creditors by demanding
payment in full of past-due debts.

e

(d) Formerly paragraph (¢). No change.

C s

(e) Formerly paragraph (d). No change.
(f) Formerly paragraph (e). No change.

(g) To the former paragraph (f) has been added part of
section 51 (1). Paragraph (f) read as follows:

‘“(f) Mortgage or pledge any part of the property of the debtor for the purpose
of raising money for the payment of his debts;"’

(h ) This paragraph was formerly (¢ ) and read as follows:

““(g) Refer any dispute to arbitration, compromise any debts, elaims and
liabilities, whether present or future, certain or contingent, liquidated
or unliquidated, subsisting or supposed to subsist between the debtor
and any person who may have incurred any liability to the debtor,
on the receipt of such sums, payable at such time, and generally on such
terms, as may be agreed on;”’

The former paragraph (h) is now unnecessary in view of
the amendments to paragraph (7). It read as follows:
““(h) Make such compromise or other arrangement as may be thought

expedient with creditors, or persons claiming to be creditors, in respect of any
debts provable against the estate;”’

45890—3
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(1) compromise any claim made by or against the estate;

(7) divide in its existing form amongst the creditors,
according to its estimated value, any property that

from its peculiar nature or other special circumstances

cannot be readily or advantageously sold; 5
(k) elect to retain for the whole or part of its unexpired

term, or to assign, surrender, or disclaim any lease of,

or other temporary interest in, any property of the
bankrupt;

(1) appoint the bankrupt to aid in administering the 10
estate in such manner and on such terms as the
inspectors may direct.

lli’gi!?;gsion (2) The permission given for the purposes of this section
particular  shall not be a general permission to do all or any of the

i above mentioned things, but shall only be a permission to 15

do the particular thing or things or class of thing or things
that the permission specifies.

Borrowing 11. (1) With the permission of the court, an interim
powers with

permission  receiver or a trustee, prior to the appointment of inspectors,

i may make necessary or advisable advances, incur obliga- 20
tions, borrow money and give security on the property of
the debtor in such amounts and on such terms and upon
such property as may be authorized by the court and such
advances, obligations and money borrowed shall be repaid
out of the property of the debtor in priority to the claims 25
of the creditors.




(¢) This has been revised and simplified for greater
clarity. Paragraph (7) formerly read as follows:

“(i) Make such compromise or other arrangement as may be thought

expedient with respect to any claim arising out of or incidental to the property

of the debtor, made or capable of being made on the trustee by any person or
by the trustee on any person;”’

(7) No change.

(k) The words deleted are unnecessary.

(1) This was formerly section 46 and read as follows:

“46. (1) The trustee, with the permission in writing of the inspectors, may
appoint the debtor himself to superintend the management of the property of
the debtor or any part thereof, or to carry on the trade of the debtor for the
benefit of his ereditors, and in any other respect to aid in administering the
property in such manner and on such terms as the trustee may direct.

(2) The trustee may, with like permission, make from time to time such
allowance as he may think just to the debtor out of his property for the support
of the debtor and his family, or in consideration of his services, if he is engaged
in winding-up his estate, but any such allowance may be reduced by the court.”

The former section 10 has been deleted as being a matter
of routine administrative procedure. The second part is
contained in section 14. Section 10 formerly read as
follows:

“10. Every Official Receiver with whom an assignment is filed, shall, when
the same is completed as hereinbefore provided, deposit the same in the court
having jurisdiction in the locality of the debtor, and if subsequently the trustee

is di§placed by a new trustee, such new trustee shall within four days of his
appointment give notice thereof to the said court.”

11. (1) This was formerly section 51 (1) to which has
been added the first part of the former subsection (2).
The word “custodian’ has been deleted where it occurs in
this section as being superfluous since this functionary has
been eliminated. It has been deemed advisable to provide
that the authorization of the court be obtained in the case
of an interim receiver. That part of subsection (1) which
grants the necessary authority to the trustee with the
permission of the inspectors is now included in paragraph
(g) of section 10 (1).
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(2) For the purpose of giving security under section
eighty-eight of the Bank Act the trustee or interim receiver
if authorized to carry on the business of the bankrupt is
deemed to be a person engaged in the class of business
previously carried on by the bankrupt. 5

(3) The creditors or inspectors may by resolution limit
the amount of the obligations that may be incurred, the

advances that may be made or moneys that may be bor-

rowed by the trustee and may limit the period of time
during which the business of the bankrupt may be carried on 10
by the trustee.

(4) All debts incurred and credit received in carrying on
the business of a bankrupt are deemed to be debts incurred
and credit received by the estate.

(5) The trustee is not under obligation to carry on the 15

business of the bankrupt where in his opinion the realizable
value of the property is insufficient to protect him fully

against possible loss occasioned by so doing and the creditors
or inspectors, upon demand made by the trustee, neglect or

refuse to secure him against such possible loss. 20

(6) The court may make an order providing for the
sale of any or all of the assets of the estate either by
tender, private sale or public auction and setting forth the
terms and conditions of the sale and directing that the
proceeds therefrom shall be used for the purpose of re- 25
imbursing the trustee in respect of any costs that may be
owing to him or of any moneys he may have advanced for
the benefit of the estate.

(7) If no bid is received for the assets sufficient to reim-
burse the trustee, the court may make an order vesting in 30
the trustee personally all assets of the estate and upon the
making of the order the rights and interests of the creditors
an(cll gf the bankrupt to the assets shall be determined and
ended.

1
-
i




(2) This was formerly section 51 (2). The words deleted
have been transferred to subsection (1).

(3) This was formerly' section 51(3). No change.

(4) The purpose of the new subsection is to limit the
personal responsibility of the trustee carrying on the business
of the bankrupt to liabilities the payment of which may be
assumed by him personally.

(5) This was formerly section 51(3A).

(6) This was formerly section 51(4) which has been
greatly simplified.

(7) The object of the change in this subsection is to
simplify the unnecessarily cumbersome procedure in these
matters and the provisions of former section 51 (5) and (6)
have been condensed and combined in subsection (7).
Subsections (5) and (6) formerly read as follows:

‘‘(5) If the property of a debtor is so offered for sale and, within thirty days
after the time set for the opening of tenders, no tender or offer of an amount
sufficient to repay the advances made and liabilities incurred by the trustee
and also his proper costs and expenses, is received by the court, then the court
may, after such notice to the debtor and the creditors as to it may seem proper,
permit the trustee, in his personal capacity, to bid such a sum as is sufficient
to repay him his advances, costs, expenses, and the amount of any liabilities
incurred by him and reasonable remuneration and, conditional upon no higher
bid being received before actual vesting of the property in him in his personal
capacity, to purchase the whole or any part of such property at such prices and
upon such terms as shall be approved by the court.

(6) If the trustee so purchases the whole or any part of such property it shall
pass to and vest in him in his personal capacity when the court so orders where-
upon all rights and interests of the debtor and the creditors in or to it shall be
determined and ended.”
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12. (1) A trustee may apply to the court for directions
in relation to any matter affecting the administration of the
estate of a bankrupt and the court shall give in writing
such directions, if any, as to it appear proper in the
circumstances. 5

(2) Where an estate has not been fully administered
within three years after the bankruptey, the trustee shall
so report to the court within three months thereafter and the
court shall make such order as it may see fit to expedite the
administration. 10

13. The court, on the application of the trustee, may
from time to time order that for such time, not exceeding
three months, as the court thinks fit, post letters, post
packets and telegrams addressed to the bankrupt at any

of the places mentioned in the order shall be redirected, 15
sent or delivered to the trustee by the Postmaster General

or the officers acting under him, or by the various govern-
ment and other telegraph and cable systems operating in
Canada, or by the operators thereof.

14. (1) Upon the appointment of a substituted trustee, 20
the former trustee shall forthwith pass his accounts before
the court and deliver to the substituted trustee all the
property of the estate, together with all books, records and
documents of the bankrupt and of the administration.

(2) The substituted trustee shall 25

(a) publish notice of his appointment in the Canada
Gagzette in the prescribed form;

(b) if appointed by the creditors, file with the court a
copy of the minutes of the meeting, signed by the
chairman; 30

(c) notify the Superintendent of his appointment;

(d) if required by the inspectors, register a notice of his
appointment in any registry or land titles office where
the assignment or receiving order has been registered;
and 35

(e) as soon as funds are available, pay to the former
trustee his remuneration and disbursements as approved
by the court.




12. (1) Formerly section 42. The words deleted are
unnecessary.
(2) This is new.

13. Formerly section 140. No material change.

The former section 13(1) now becomes section 31. The
former section 13(2) now becomes section 33. Section 13(3)
has been deleted as it had been repeated in the former
section 18 which now becomes section 35(2). It formerly
read as follows:

“13. (3) If approved by the court such extension, composition or scheme
of arrangement shall be binding on all the creditors.”

14. (1) This is a new subsection specifying the duties
placed upon a trustee who has been removed.

(2) This is an entirely new redraft containing within it all
the essentials of the former section 37 (3), (4) and (5).
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15. Where the bankrupt or any of the creditors or any
other person is aggrieved by any act or decision of the
trustee, he may apply to the court and the court may
confirm, reverse or modify the act or decision complained of
and make such order in the premises as it thinks just. 5

16. (1) Where a creditor requests the trustee to take
any proceeding that in his opinion would be for the benefit
of the estate and the trustee refuses or neglects to take the
proceeding, the creditor may obtain from the court an order
authorizing him to take the proceeding in his own name and 10
at his own expense and risk, upon notice being given the
other creditors of the contemplated proceeding, and upon
such other terms and conditions as the court may direct
and upo_nsuch order being made the trustee shall a@n
and transfer to the creditor all his right, title and interest 15
in the chose in action or subject matter of the proceeding,
including any document in support thereof.

(2) Any benefit derived from a proceeding taken pursuant
to subsection one, to the extent of his claim and the costs,
belongs exclusively to the creditor instituting the proceeding, 20
and the surplus, if any, belongs to the estate.

(3) Where, before an order is made under subsection one,
the trustee, with the?ermission of the inspectors, signifies

to the court his readiness to institute the proceeding for the
benefit of the creditors, the order shall fix the time within 25

which he shall do so, and in that case the benefit derived from
the proceeding, if instituted within the time so fixed, belongs
to the estate.

Remuneration of Trustee.

17. (1) The remuneration of the trustee shall be such
as is voted to the trustee by ordinary resolution at any 30
meeting of creditors.

(2) Where the remuneration of the trustee has not been
fixed under subsection one, the trustee may insert in his
final statement and retain as his remuneration, subject to
increase or reduction as hereinafter provided, a sum not 35
exceeding seven and one-half per cent of the amount
remaining out of the realization of the property after the
claims of the secured creditors have been paid or satisfied.




15. This was formerly section 84. No change.

16. This was formerly section 69. It has been changed
to allow a creditor to take proceedings in his own name rather

than in the name of the trustee. In many cases the idemnity
for costs demanded by trustees has prevented such pro-
ceedings being taken by creditors when it was desirable
that they be taken.

The former section 16 (1) to (5) has been transferred to
section 34.

*  1'7. Formerly section 85. This section has been redrafted
and simplified to some extent and its provisions extended
to cover situations, 7.e., carrying on the bankrupt’s business
and where successive trustees are appointed, not specifically
covered by the former section. Section 85 was formerly as
follows:

“85. (1) The remuneration of the trustee in bankruptcy or in any other pro-
ceedings under this act, for his services, excepting those rendered (a) upon the
adjustment of the rights of contributories as among themselves, and (b) in
connection with the application of a bankrupt or authorized assignor for a
discharge, shall be such as is voted to the trustee by a majority of creditors
present at any general meeting.

gZ) In the excepted cases the trustee’s remuneration shall be fixed by the
court.

(3) Where the remuneration of the trustee has not been fixed under the two
last preceding subsections before the final dividend, the trustee may insert in
the final dividend sheet and retain as his remuneration a sum not exceeding
five per cent of the cash receipts, subject to reduction by the court upon applica-
tion of any creditor or of the debtor.

. (4) The remuneration of the trustee for all services shall not under any
circumstances exceed five per cent of the cash receipts, except with the approval
in writing of the inspectors and of the court.

(5) The disbursements of a trustee shall in all cases be taxed by the pre-
scribed officer.

(6) In fixing the remuneration of the trustee, only that part of the sale price
of real or immovable property which is available for distribution amongst
creditors other than secured creditors claiming as such against the property
shall be taken into account. Provided that this subsection shall not affect the
application of subsection four of this section.

(7) If in any case after the trustee has paid all expenses of administration
and hasrealized all available assets, the commissions allowable under subsection
three of this section do not amount to one hundred dollars, the inspectors may
grant the trustee a fee which with the commissions, if any, already paid or to be
paid to him, shall not exceed one hundred dollars.”

The former section 17 has been deleted as being a matter

of routine procedure. It read as follows:

‘17, If the court approves the proposal, the approval may be testified by the
seal of the court, being attached to the instrument containing the terms of the
proposed composition, extension or scheme, or by the terms being embodied in
an order of the court.”
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(3) Where the business of the debtor has been carried
on by the trustee or under his supervision he may be
allowed such special remuneration for such services as the
creditors or the inspectors may by resolution authorize,
and, in the case of a proposal, such special remuneration 5
as may be agreed to by the debtor, or in the absence of
agreement with the debtor such amount as may be approved
by the court.

(4) In the case of two or more trustees acting in succes-
sion the remuneration shall be apportioned between the 10
trustees in accordance with the services rendered by each
and in the absence of agreement between the trustees the
court shall determine the amount payable to each.

(5) On application by the trustee, a creditor or the debtor
and upon notice to such parties as the court may direct, 15
the court may make an order increasing or reducing the
remuneration.

Duscharge of Trustee.

18, (1) With the permission of the inspectors, any
property found incapable of realization shall be returned to
the bankrupt prior to the trustee’s application for discharge. 20

(2) Where a trustee is unable to dispose of any property
as provided in this section, the court may make such order
as it may consider necessary.

19. (1) When a trustee has completed the duties required
of him with respect to the administration of the property of a 25
bankrupt, he shall apply to the court for a discharge.

(2) The court may discharge a trustee with respect to
any estate upon full administration thereof or, for sufficient
cause, before full administration.

(3) A trustee when replaced by another trustee is entitled 30

to be discharged if he has accounted to the satisfaction of
the inspectors and the court for all property that came to

his hands, and a period of three months has elapsed after
the date of such substitution without any undisposed of
claim or objection having been made by the bankrupt or any 35
creditor.




18. (1) This is a new subsection. It is presumed that
the trustee will realize upon all the property capable of
realization and under such circumstances there can hardly
be any objection to the bankrupt having returned to him
property of no value.

(2) This subsection has been added to complete the
procedure in such cases.

19. (1) This is a new subsection creating an obligation on
the trustee to obtain a discharge, which heretofore was not
the case.

(2) No material change. Formerly section 86 (1). The
former subsection (2) is deemed unnecessary and has been
deleted. It read:

“86. (2) The court shall require proof of the extent of administration and
(where there has not been full administration) of the condition of the estate and
of the alleged sufficient cause.”

(3) No substantial change. This was formerly subsection
(3) of section 86.
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(4) When the trustee’s accounts have been approved by
the inspectors and taxed by the court and all objections,
applications and appeals have been settled or disposed of
and all dividends have been paid, the estate is deemed to

have been fully administered. 5

(5) Any interested person desiring to object to the dis-
charge of a trustee shall, at least seven days prior to the date
of the hearing, file notice of his objection with the registrar
setting out his reasons therefor and serve a copy of the notice
on the trustee. 10

(6) The court shall consider such objection and may grant
or withhold a discharge accordingly or give such directions
as it may deem proper in the circumstances.

(7) Nothing in or done under authority of this section
shall relieve or discharge or be deemed to relieve or discharge
a trustee from the results of any fraud.

(8) The discharge of a trustee discharges him from all
liability

(a ) in respect of any act done or default made by him in

. th((ai administration of the property of the bankrupt, 20

an

(b ) in relation to his conduct as trustee,
but any discharge may be revoked by the court on proof
that it was obtained by fraud or by suppression or conceal-
ment of any material fact. 25

(9) The discharge of a trustee under this section operates
as a release of the security provided pursuant to subsection
one of section eight.

(10) Notwithstanding his discharge, the trustee shall
remain de facto the trustee of the estate for the performance 30
of such duties as may be incidental to the full administration
of the estate.

(11) The court, upon being satisfied that there are assets
which have not been realized or distributed, may, on the
application of any interested person, appoint a trustee to 35
complete the administration of the estate, and the trustee
shall be governed by the provisions of the Act, in so far as

they are applicable.




(4) This was formerly subsection (4) of section 86. The
changes are self-explanatory and have been made to conform
to the procedure established by the Act. :

(5) This is a new subsection. It sets up a procedure to
enable an objecting creditor to place his objection before
the court. :

(6) This is a new subsection. Its purport is obvious.

(7) This was formerly subsection (6) of section 86. No
material change.

The former subsection (7) of section 86 has been deleted
in view of the revised procedure provided by section 18.
It read as follows:

““86. (7) Upon the discharge of the trustee, assets, if any, not realized or
distributed shall vest in the Receiver General for the benefit of the creditors.”
(8) This is a new subsection. It has been adopted from
- section 93 (3) of the English Act. It sets up the legal effect
of a discharge but provides for revocation on proof that it
was obtained by fraud or suppression of material fact.

- The former subsection (8) is unnecessary and has been
deleted. It read:

“‘86. (8) There shall be no fee on this application unless it is contested.”

(9) This was formerly subsection (5) of section 86.
No change.

(10) This is a new subsection. Its purpose is to remove
the present disadvantages of the necessity of appointing a
new trustee every time any contingency arises after the
trustee of an estate has been discharged.

(11) Formerly section 37 (7). No substantial change.
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PART TI.
RECEIVING ORDERS AND ASSIGNMENTS.
Acts of Bankruptcy.
20. A debtor commits an act of bankruptey in each of

the following cases:—

(a) if in Canada or elsewhere he makes an assignment
of his property to a trustee for the benefit of his cred-
itors generally, whether it is an assignment author-
ized by this Act or not;

(b) if in Canada or elsewhere he makes a fraudulent
conveyance, gift, delivery, or transfer of his property
or of any part thereof;

(¢) if in Canada or elsewhere he makes any conveyance
or transfer of his property or any part thereof, or creates
any charge thereon, that would under this Act be

void as a fraudulent preference;

(d) if with intent to defeat or delay his creditors he does
any of the following things, namely, departs out of
Canada, or, being out of Canada, remains out of Canada,
or departs from his dwelling house or otherwise absents
himself;

(e) if he permits any execution or other process issued
against him under which any of his property is seized,

10

15

\

levied upon or taken in execution to remain unsatisfied 20

until within four days from the time fixed by the
sheriff for the sale thereof or for fourteen days after
such seizure, levy or taking in execution, or if the
property has been sold by the sheriff, or if the execution

or other process has been held by him for fourteen days 25

after written demand for payment without seizure,
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levy or taking in execution or satisfaction by payment,
or if it is returned endorsed to the effect that the
sheriff can find no property whereon to levy or to seize
or take, but where interpleader proceedings have been
instituted in regard to the property seized the time 5
elapsing between the date at which such proceedings
were instituted and the date at which such proceedings
are finally disposed of, settled or abandoned shall not
be taken into account in calculating any such period of
fourteen days; 10

v (f) if he exhibits to any meeting of his creditors any

gr?s‘:)‘ingﬁcy' statement of his assets and liabilities that shows
that he is insolvent, or presents or causes to be pre-
sented to any such meeting a written admission of his
inability to pay his.debts; 15

g{;‘;‘i}’,}ﬁjﬁ’of (g) if he assigns, removes, secretes or disposes of or

property. attempts or is about to assign, remove, secrete or dis-
pose of any of his property with intent to defraud, defeat
or delay his creditors or any of them;

ggl'g;cnesgfn o (h) if he gives notice to any of his creditors that he has 90

payment. suspended or that he is about to suspend payment of
his debts;

gﬁf;gsl;lf“ (¢) if he defaults in any proposal made under this Act;

Slizsti?éﬁ?. (7) if he ceases to meet his liabilities generally as they

lities.

Unauthorized

become due. 25

(2) Every assignment of his property other than an

assignments

e assignment pursuant to this Aect, made by an insolvent

debtor for the general benefit of his creditors, shall be null
and void.




(f) No change.

%

E,,

i (g) No material change.

. (h) No change. Formerly paragraph (7). The former

paragraph (h) has been deleted. It read as follows:

““(h) If he makes any bulk sale of his goods without complying with the provi-
sions of any Bulk Sales Act applicable to such goods in force in the province
within which he carries on business or within which such goods are
at the time of such bulk sale;”’

s S s T

(1) This is a new paragraph. Its purpose is to make the

default in the payment of a proposal an act of
‘ bankruptey available to the creditors. At present the
creditors of a debtor who has defaulted under a pro-
posal cannot avail themselves of the prior “act of
bankruptey’’ unless it has taken place within siv
months before the filing of the petition.

T

3 (7) No change.

(2) Formerly section 9(7).

45890—4
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1

Petition for Receiving Order.

21. (1) Subject to this section one or more creditors
may file in court a petition for a receiving order against a
debtor if, and if it is alleged in the petition that,
(a) the debt or debts owing to the petitioning creditor
or creditors amount to one thousand dollars; and 5

(b) the debtor has committed an act of bankruptey
within six months next preceding the filing of the
petition.

(2) Where the petitioning creditor is a secured creditor,
he shall in his petition either state that he is willing to give 10
up his security for the benefit of the creditors in the event
of a receiving order being made against the debtor, or give
an estimate of the value of his security, and in the latter
case he may be admitted as a petitioning creditor, to the
extent of the balance of the debt due to him after deducting 15
the value so estimated, in the same manner as if he were
an unsecured creditor.

(3) The petition shall be verified by affidavit of the
petitioner or by someone duly authorized on his behalf
having personal knowledge of the facts alleged in the peti- 20
tion.

(4) Where two or more petitions are filed against the
same debtor or against joint debtors, the court may con-
solidate the proceedings or any of them on such terms as
the court thinks fit. 25

(5) The petition shall be filed in the court having juris-
diction in the locality of the debtor. ’

(6) At the hearing the court shall require proof of the
facts alleged in the petition and of the service of the peti-
tion, and, if satisfied with the proof, may make a receiving 30
order.

(7) Where the court is not satisfied with the proof of the
facts alleged in the petition or of the service of the peti-

tion, or Is satisfied by the debtor that he is able to pay his
debts, or that for other sufficient cause no order ought to be
made, it shall dismiss the petition. 35

45890—4
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21. Formerly section 4. The words “file” and ‘file in”
have been substituted for the words “present” and ‘‘present
to” wherever they occur in this section. The changes have
been made in the interest of greater precision.

(1) This is a redraft of former subsections (1) and (3).
These subsections read as follows:

‘4, (1) Subject to the conditions hereinafter specified, if a debtor commits
an act of bankruptey a creditor may present to the court a bankruptey petition.”
“(3) A creditor shall not be entitled to present a bankruptcy petition against

a debtor unless : . :
(a) the debt owing by the debtor to the petitioning creditor, or, if two or

more creditors join in the petition, the aggregate amount of debts
owing to the several petitioning creditors amounts to five hundred
dollars; and

(b) the act of bankruptcy on which the petition is grounded has occurred
within six months before the presentation of the petition.”

(2) Formerly subsection (4).

(3) Formerly subsection (2). The added words have been
included to permit the agent or duly authorized represent-
ative of the petitioner to make the affidavit. The impor-
tant factor is that the facts alleged in the petition are veri-
fied by someone having personal knowledge thereof. The
phrase “and served on the debtor in the prescribed manner”
has been deleted as being more properiy a matter for pro-
cedure already inserted in former Rule 77.

(4) This was formerly subsection (7) of section 163.

’

(5) No material change.

(6) The words deleted at the end of the subsection have
been transferred to subsection (9). This subsection formerly
read as follows: :

. “4. (6) At the hearing the court shall require proof of the debt of the petition-
ing creditor, of the service of the petition, and of the act of bankruptey, or, if
more than one act of bankruptey is alleged in the petition, of some one of the
alleged acts of bankruptcy, and, if satisfied with the proof, may adjudge the
debtor a bankrupt and in pursuance of the petition, make an order, in this Act
callgd a receiving order, for the protection of the estate, and appoint as cus-
todian a licensed trustee, having regard, as far as the court deems just, to the
wishes of the creditors.”

(7) This formerly read as follows:

‘4, §7) If the court is not satisfied with the proof of the petitioning creditor’s
debt, or of the act of bankruptey, or of the service of the petition, or is satisfied
by the debtor that he is able to pay his debts, or, in case an authorized assign-
ment has been made, that the estate can be best administered under the assign-
ment, or that for other sufficient cause no order ought to be made, it shall dismiss
the petition.”
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(8) Where there are more respondents than one to a
petition the court may dismiss the petition as to one or
more of them, without prejudice to the effect of the petition
as against the other or others of them.

(9) Upon a receiving order being made, the court shall 5

appoint a licensed trustee as trustee of the property of the
bankrupt, having regard, as far as the court deems just,

to the wishes of the creditors.
(10) Where the debtor appears on the petition and denies
the truth of the facts alleged in the petition, the court may, 10

instead of dismissing the petition, stay all proceedings on
the petition on such terms as it may see fit to impose on

the petitioner as to costs or on the debtor to prevent
alienation of his property and for such time as may be
required for trial of the issue relating to the disputed facts. 15

(11) The court may for other sufficient reason make an
order staying the proceedings under a petition, either
altogether or for a limited time, on such terms and subject
to such conditions as the court may think just.

(12) A petitioner who is resident out of Canada may be
ordered to give security for costs to the debtor, and pro- 20
ceedings under the petition may be stayed until such
security is furnished.

(13) Where proceedings on a petition have been stayed
or have not been prosecuted with due diligence and effect,
the court may, if by reason of the delay or for any other 25
cause it is deemed just so to do, substitute or add as peti-
tioner any other creditor to whom the debtor may be
indebted in the amount required by this Act and make a
receiving order on the petition of such other creditor, and
shall thereupon dismiss on such terms as it may deem just 30
the petition in the stayed or non-prosecuted proceedings.

(14) A petition shall not be withdrawn without the leave
of the court.




(8) This was formerly section 166. No change.

(9) This was formerly included in subsection (6) of.
section 4 but it provided for the appointment of the
custodian and not of the' trustee. The purpose of the
change is to eliminate the unnecessary office of custodian
and unnecessary contests between trustees for appointment
to estates. . 2 :

(10) The words ‘deleted are deemed an arbitrary denial
of the ordinary civil rights of the debtor who in the case of
a large disputed debt may have an undue hardship imposed
on him to provide security before liability for the debt is
legally established. This was formerly subsection (8) and
read as follows:

‘4, (8) Where the debtor appears on the petition, and denies that he is
indebted to the petitioner, or that he is indebted to such an amount as would
justify the petitioner in presenting a petition against him, the court, on such
security (if any) being given as'the court may require for payment to the petitioner
of any debt which may be established against him in due course of law and of
the costs of establishing the debt, may, instead of dismissing the petition, stay

all proceedings on the petition for such time as may be required for trial of the
question relating to the debt.” <

(11) This was formerly subsection (10) of section 163.

The former subsection (11) of section 4 has been trans-
ferred to section 41 (4). It read as follows:

‘4, (11) The bankrupteyof a debtor shall be deemed to have relation back to
and to commence at the time of the presentation of the petition on which a receiv-
ing order is made against him.”

(12) This is a revision of former Rule 75 which read as
follows:

“Rule 75. A petitioning creditor who is resident abroad, or whose estate
is vested in a trustee under any law relating to bankruptcy, or against whom
a petition is pending under any such law, or who has made default in payment
of any judgment, order for payment of money or of any costs ordered by any
Court to be paid by him to the debtor, may be ordered to give security for
costs to the debtor and proceedings under the petition may be staved until
such security is furnished.”

(13) A redraft of former sections 4 (9) and 163 (8) which
read as follows: '

‘4. (9) Where proceedings have been stayed or have not been prosecuted with
effect the court may, if by reason of the delay or for any other cause it is
deemed just so to do, make a receiving order on the petition of another creditor,
and shall thereupon dismiss on such terms as it may deem just the petition
in the stayed or non-prosecuted proceedings.”

‘163, (8) Where the petitioner does not proceed with due diligence on his
bankruptey petition, the court may substitute as petitioner any other creditor
to whom the debtor may be indebted in the amount required by this Act in the
case of the petitioning creditor, or may dismiss the petition.”

(14) The words ‘“after presentment” are unnecessary.
This was formerly subsection (10) of section 4.
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(15) Any creditor whose claim is sufficient to entitle him

to present a bankruptcy petition against all the partners of
a firm may present a petition against any one or more
partners of the firm without including the others.

(16) Where a receiving order has been made against 5
one member of a partnership, any other petition against
a member of the same partnership shall be filed in or trans-
ferred to the same court, and the court may give such

directions for consolidating the proceedings under the
petitions as it thinks just. 10
(17) Where a debtor against whom a petition has been

filed dies, the proceedings shall, unless the court otherwise
orders, be continued as if he were alive.

22, (1) Subject to section twenty-one, a bankruptecy
petition may be filed against the estate of a deceased debtor. 15
(2) After service of a petition upon the legal personal

representative of a deceased debtor, he shall not make
payment of any moneys or transfer any property of the
deceased debtor, save as required for payment of the proper
funeral and testamentary expenses, until the petition is 20
disposed of, otherwise, in addition to any penalties to which

he may be subject, he shall be personally liable therefor,
but nothing in this section invalidates any payment or
transfer of property made or any act or thing done by the
legal personal representative in good faith before the service 25
of the petition.

23. (1) When a receiving order is made, the costs of the
petitioner shall be taxed and be payable out of the estate,
unless the court otherwise orders.

(2) When the proceeds of the estate are not sufficient for 30
the payment of any costs incurred by the trustee, the
court may order such costs to be paid by the petitioner.



(15) This was formerly section 165 (1). No material
change. :

(16) This was formerly section 165 (2) which began as
follows: “Where a receiving order has been made on a
bankruptey petition by or against one member of a partner-
ship, any other bankruptey petition by or against a member
of the same partnership”, etec. The words “by or”’ had been
retained in error from the English Act.

(17) This was formerly section 163 (9). The words “by
or’’ have been deleted here for the same reason.

The former section 21 has been deletqd. It read as
follows:

“21. (1) In the case of a meeting to consider a proposal of a scheme of arrange-
ment of the affairs of a corporation debtor of a nature that any change is made
in the rights of the shareholders under the letters patent or other instrument of
incorporation of the company or the right of participation in such scheme of any
shareholder is made conditional upon the purchase by such shareholder of any
new securities or upon any other payment or contribution by such shareholder,
every shareholder of such corporation shall be notified in the manner prescribed
by section twelve of this Act.
(2) If at the meeting so convened shareholders representing three-fourths
in value of the holders of each class of shares present in person or by proxy at
such meeting, resolve to accept the proposal either as made or as altered or
modified at the request of the meeting, it shall be deemed to be accepted by
the shareholders. X
(3) If approved by the court such scheme of arrangement shall be binding
upon all the shareholders
(a) in the case of a corporation incorporated by or under an Act of the
Parliament of Canada, upon the filing in the office of the Secretary of
State of a certified copy of the scheme and of the court’s approval
thereof, and 3

(b) in the case of a corporation incorporated other than by or under an Act
of the Parliament of Canada, upon any necessary steps being taken to
give effect thereto under the laws by or under which such company is
incorporated.”

22. This is a new section and is adopted in substance
from section 130 of the English Act. Although the defini-
tion of a “person” is stated to include the heirs, executors,
administrators or other legal personal representatives of a
person, yet the courts in certain of the provinces have
differed as to the right of a creditor to file a petition against
the estate of a deceased debtor.

23. (1) This was formerly Rule 55 (1).

(2) This was formerly Rule 55 (2).
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Interim Receiver.

24. (1) The court may, if it is shown to be necessary for
the protection of the estate, at any time after the filing of
a petition and before a receiving order is made, appoint
a licensed trustee as interim receiver of the property of the
debtor or of any part thereof and direct him to take 9
immediate possession thereof upon such undertaking being

given by the petitioner as the court may impose as to

interference with the debtor’s legal rights and as to damages

in the event of the petition being dismissed.

(2) The interim receiver may, under the direction of the 10
court, take conservatory measures and summarily dispose
of property that is perishable or likely to depreciate rapidly

in value and exercise such control over the business of the
debtor as the court deems advisable, but the interim
receiver shall not unduly interfere with the debtor in the 15
carrying on of his business except as may be necessary for
such conservatory purposes or to comply with the order
of the court.

25. Sections twenty-one to twenty-four do not apply

to persons engaged solely in farming or the tiilage of the 20
soil or to any person who works for wages, salary, commis-

sion or hire at a rate of compensation not exceeding twenty-
five hundred dollars per year and who does not on his own
account carry on business.

Assignments.

26. (1) An insolvent person or, if deceased, his legal 25
personal representative with the leave of the court, may

make an assignment of all his property for the general
benefit of his creditors. :

(2) The assignment shall be accompanied by a sworn
statement in the preseribed form showing the property of 30
the debtor divisible among his creditors, the names and
addresses of all his creditors and the amounts of their
respective claims and the nature of each, whether secured,
preferred or unsecured.

(3) The assignment shall be offered to the official receiver 35
in the locality of the debtor, and it is inoperative until
filed with such official receiver, who shall refuse to file the
same unless it is in the preseribed form or to the like effect

and accompanied by the sworn statement required by
subsection two.




24, (1) This was formerly section 5 (1). The words “if
no custodian has been appointed and” were apparently
included in the Act in error, as the custodian could not be
appointed before the receiving order was made. The con-
cluding words “or of any part thereof’”’ are an unnecessary
repetition of these words. The added words have been
included as a measure of protection to the debtor.

(2) This was formerly section 5 (2). The latter part is
new. Its purpose is to remove any misunderstanding:
respecting the powers and duties of the interim receiver.
The appointment of an interim receiver is perhaps the most
arbitrary proceeding known in civil law and some legisiative
direction on the manner in which the powers should be
axercised is deemed necessary.

2 5. This was formerly section 7 and read as follows:

‘4. The provisions of this Part shall not apply to wage-earners or to persons
engaged solely in farming or the tillage of the soil.”

The definition of a “wage-earner”’ (formerly section 2 (11))

has been slightly changed and incorporated in the section.

26. This was formerly section 9.

(1) The subsection has been amended to bring it in line
with section 22. The words “whose liabilities to creditors
provable as debts under this Act exceed five hundred dollars”
have also been deleted as being unnecessary in view of the
definition of an “insolvent person’’. The subsection formerly
read as follows:

9. (1) Any insolvent debtor (other than a resident in the province of Quebec
engaged solely in farming or the tilling of the soil) whose liabilities to creditors,
provable as debts under this Act, exceed five hundred dollars, may, at any
time prior to the making of a receiving order against him, make an assignment
of all his property for the general benefit of his creditors.”

(2) No change except that the words ‘“secured, preferred,
or unsecured’’ have been substituted for “privileged, secured
or otherwise’” for greater precision.

(3) No material change.
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(4) Where the official receiver files the assignment he shall
appoint as trustee a licensed trustee whom he shall, as
far as possible, select by reference to the wishes of the most
interested creditors if ascertainable at the time; the official
receiver shall complete the assignment by inserting therein g
as grantee the name of the trustee.

(5) Where the official receiver is unable to find a licensed
trustee who is willing to act, he shall, after giving the bank-
rupt seven days’ notice of his intention, cancel the
assignment. 10

(6) Where the bankrupt is not a corporation and in the
opinion of the official receiver the realizable assets of the
bankrupt, after deducting the claims of secured creditors,
will not exceed five hundred dollars, the provisions of the
Act relating to summary administration of estates shall 15

apply.
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(4) This is a new subsection. It amends and combines
parts of the former subsections (4), (5) and (6), which were
as follows: .

‘‘(4) If the Official Receiver accepts the assignment, he shall file the same,
whereupon the property of the debtor shall be deemed to be under the authority
of the court and the debtor shall cease to have any capacity to dispose of or
otherwise deal with such property. :

(5) Immediately after the acceptance of the authorized assignment the Offi-
cial Receiver shall appoint as custodian a licensed trustee whom he shall, as far
as possible, select by reference to the wishes of the most interested creditors, if
ascertainable at the time.

(6) Upon the appointment of the trustee by the creditors, the Official
Receiver shall complete the authorized assignment by inserting therein as grantee
the name of such trustee, and such assignment shall thereupon, subject to the
provisions of this Act, and subject to the right of secured creditors vest, as
of the date of the acceptance and filing of the said assignment, in the trustee,
all the property of the debtor, and in any case of change of trustee, the property
sh’itll pass f,gom trustee to trustee without any conveyance, assignment or transfer
whatever.

The object of the changes is to simplify the procedure by
the elimination of the unnecessary office of custodian and
to have the trustee appointed by the official receiver as
soon as the assignment is filed. The provisions in subsection
(4) relating to the capacity of the debtor and those in
subsection (6) as to the vesting of the property are now
found in section 41 (5).

(5) This was formerly subsection (8) modified to bring it
into conformity with the changed procedure introduced in
this section.

The former subsection (7) has been deleted. It read as

follows:

*“(7) Every assignment of his property other than an authorized assignment
mzlzlde gy a_::l u’xsolvent debtor for the general benefit of his creditors shall be
null and void.’

(6) This is a new subsection which brings into effect the
provisions of sections 114 to 116 in their application to
estates with limited assets. 5



By an
insolvent
person.

By a
bankrupt.
Documents
to be filed.

Approval of -
inspectors.

Proposal,
etc., not to be
withdrawn.

Duties of
trustee.

Trustee to
report.

oo ,;

PART 111
Pﬁoposus.

7. (1) A proposal may be made by
(a) an insolvent person, and
(b) a bankrupt.
(2) Proceedings for a proposal shall be commenced
in the case of an insolvent person by lodging with a licensed 5
trustee and in the case of a bankrupt by lodging with the
trustee of the estate
(a) a copy of the proposal in writing setting out the
terms of the proposal and the particulars of any
securities or sureties proposed, signed by the debtor 10
and the proposed sureties if any; and
(b) if the person making the proposal is bankrupt, the
statement of affairs referred to in section one hundred
and seventeen, or
(c) if the person making the proposal is not bankrupt, 15
a statement showing the financial position of the
debtor at the date of the proposal, verified by affidavit
38 being correct to the belief and knowledge of the
ebtor.

(3) A proposal made by a bankrupt shall be approved
by the inspectors before any further action is taken thereon. 2

(4) No proposal or any security or guarantee tendered
therewith may be withdrawn pending the decision of the
creditors and the court.

(5) The trustee shall make or cause to be made such an
appraisal and investigation of the affairs and property of
the debtor as to enable him to estimate with reasonable
accuracy the financial situation of the debtor and the cause
of the debtor’s financial difficulties or insolvency and
report the result thereof to the meeting of the creditors.



27. The sections dealing with proposals have been
entirely revised with the following objects in view:

(i) To restore to the Act the right accorded to the
debtor by section 13 of the Bankruptcy Act, 1919,
to make a proposal to his creditors prior to making
an authorized assignment or the making of a
receiving order against him. This right was
abrogated by the amendments of 1923 to the
Bankruptcy Act because of the alleged abuses that
had become associated with these proceedings due
to lack of adequate supervision and control. It was
subsequently restored in part by the Companies’
Creditors Arrangement Act, 1933, which, however,
restricted its operation to incorporated companies.
One of the objects of the present changesis to restore
to debtors the right to make a proposal prior to
bankruptcy.

(i) To secure for the creditors a greater percentage
of the assets of debtors than can be secured under
the present procedure whereby a debtor must be in
bankruptecy before he can make a formal proposal
to his creditors. It is believed that by restoring to
the debtor the right of making a formal offer prior
to bankruptcy many debtors will avail themselves
thereof before their affairs become hopelessly
involved and they are forced into bankruptcy.

This was formerly section 11 which read as follows:

“11. (1) Where an insolvent debtor intends to make a proposal for
(a) a composition in satisfaction of his debts; or
(b) an extension of time for payment thereof, or
(c) a scheme of arrangement of his affairs;
he may, after the making of a receiving order against him or the making of an au-
thorized assignment by him, require in writing the trustee duly appointed to convene
at the office of such trustee a meeting of such debtor’s creditors for the consideration
of such proposal. .
(2) The debtor shall at the time when he requires the convening of such
meeting, or before, lodge with the trustee
(a) a true statement of the debtor’s affairs, including a list of his creditors,
which list shall show the post office address of and the amount payable to
each creditor, the whole statement being verified by the debtor by statu-
tory declaration; and
(b) a proposal in writing signed by the debtor, embodying the terms of the
proposed composition, extension or scheme and setting out the particulars
of any sureties or securities proposed.”’

(1) and (2). These subsections have been completely
revised in line with the new procedure. In addition, sub-
section (1) has been simplified by inserting the definition
of a proposal in section 2 (p ).

(3) This provision is taken from the former section 12 (1).
(4) This was formerly section 13 (4). No material change.

(5) This is a new subsection and is self-explanatory.
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28. (1) The trustee shall forthwith call a meeting of
the creditors by sending by registered mail to every known
creditor affected by the proposal and to the Superintendent
at least ten days prior thereto

(a) a notice of the date, time and place of the meeting;

(b) a condensed statement of the assets and liabilities;

(c) a list of the creditors affected by the proposal with

claims amounting to twenty-five dollars or more and
the amounts of their claims as known or shown by the
debtor’s books;

(d) a copy of the proposal; - ;

(e) a form of proof of claim and proxy in blank, as

prescribed, if not already sent; and

(f) a voting letter as prescribed.

(2) Where a meeting of his creditors at which a state- 15
ment or list of the debtor’s assets, liabilities and creditors was
presented was held before the trustee is so required by this

section to convene a meeting to consider the proposal and

10

“at the time when the debtor requires the convening of such

Adjourn-
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meeting the condition of the debtor’s estate remains sub- 20
stantially the same as at the time of the former meeting,

the trustee may omit observance of the provisions of para-
graphs (b) and (¢) of subsection one.

29. Where the creditors by ordinary resolution at the
meeting at which a proposal is being considered so require, 25
the meeting shall be adjourned to such time and place as
may be fixed by the chairman,

(a) to enable a further appraisal and investigation of

the affairs and property of the debtor to be made, or

(b) for the examination under oath of the debtor or of 30

such other person as may be believed to have knowledge

of the affairs or property of the debtor, and the tes-
timony of the debtor or such other person, if tran-
scribed, shall be placed before the adjourned meeting

or may be read in court upon the application for the 35
approval of the proposal.

30. Any creditor who has proved his claim may assent to
or dissent from the proposal by a letter to that effect
addressed by registered mail to the trustee prior to the

meeting and any assent or dissent if received by the trustee
at or prior to the meeting has effect as if the creditor had 40

been present and had voted at the meeting.




28. (1) This is a revision of former section 12 (1) to
provide for meetings either before or after bankruptey.
Section 12 read as follows: &

“12. (1) As soon as possible after a trustee has been required to convene a meeting
of creditors to consider a proposal of a composition, extension or scheme of arrange-
ment, he shall submit the proposal to the inspectors and if authorized by a majority
of them shall forthwith fix a date for such meeting and send by registered mail to
gvery known creditor Y X y i

(a) at least ten days’ notice of the time and place of meeting, the day of mailing

to count as the first day’s notice; Tl

(b) a condensed statement of the assets and liabilities of the debtor;

(¢) a list of his creditors; and

(d) a copy of his proposal. ! ;

(2) If any meeting of his creditors whereat a statement or list of the debtor’s
assets, liabilities and creditors was presented has been held before the trustee is so
required to convene such meeting to consider such proposal and at the time when
the debtor required the convening of such meeting the condition of the debtor’s
estate remains substantially the same as at the time of such former meeting, the
trustee may omit observance of the provisions identified as (b) and (¢) in the pre-
ceding subsection.”

(2) No change.

29. This is a revision of subsections (1) and (2) of
former section 15 to enable a further investigation to be
made if deemed necessary. Section 15 formerly read as
follows:

“15. (1) If creditors who hold ten per cent or more in amount of proved debts
request the examination of the debtor, the trustee shall cause him to be examined
under oath before the registrar or other officer appointed for that purpose by
General Rules and his testimony to be taken down in writing.

(2) The testimony, so taken, may be read upon the hearing of the application
for the approval of the composition or scheme of arrangement.

(3) The court if not satisfied with such testimony as so taken, may direct
that the debtor attend before the court for the purpose of further examination.”

Subsection (3) is unnecessary and has been deleted.

30. Formerly section 14. No substantial change.
The former section 30 has been deleted. It read:

“30. (1) If the receiving order or authorized assignment is not registered,
or filed, or if notice of said receiving order or assignment is not published within
the time and in the manner preseribed by this Part, an application may be made
py any creditor or by the debtor to compel the registration or filing of the
receiving order or assignment, or publication of such notice, and the judge shall
make his order in that behalf ans with or without costs, or upon the payment
of costs by such person as he may, in his discretion, direct to pay the same.

(2) The judge may, in his discretion, impose a penalty on the trustee for
any omission, neglect or refusal so to register, file, or publish as aforesaid, in an
amount not exceeding the sum of five hundred dollars, and such penalty when
imposed shall forthwith be paid by the trustee personally into and for the
benefit of the estate of the debtor.

. (3) Saving and preserving the rights of innocent purchasers, for value,
neither the omission to publish or register as aforesaid, nor any irregularity
in the publication or registration, shall invalidate the assignment or affect or
prejudice the receiving order.”



32

When pro- 31. The creditors or any class of creditors may by
posal deemed | shecial resolution resolve to accept the proposal as made or
accepted. as altered or modified at the meeting or any adjournment

thereof insofar as the proposal affects such creditors or class

of creditors. 5
e torede| 32. At a meéting to consider a proposal the creditors,
for supes. with the consent of the debtor, may include such provisions
b or terms in the proposal with respect to the supervision of
affairs. the affairs of the debtor as they may deem advisable.

Ehilioadion 33. Upon acceptance of the proposal by the creditors, 10
or approvat | the trustee shall apply to the court forthwith for its approval
and shall send notice of the hearing of the application by
registered mail, not less than fourteen days before the date of
the hearing, to the debtor, to every creditor who has proved
his claim and to the Superintendent; and the trustee, not less 15
than three days before the date of the hearing, shall file

in the prescribed form a report to the court on the pro-
posal and shall forward a copy to the Superintendent not
less than ten days before the date of the hearing.




31. This was formerly section 13 (1) and read as

follows:

“13. (1) If at the meeting so convened to consider such proposal or at any
subsequent meeting of creditors a majority of all the creditors and holding
thr::-?ourths in amount of all proved debts present in person or by proxy at
such meeting resolve to accept the proposal either as made or as altered or
modified at the request of the meeting, it shall be deemed to be duly accepted
by the creditors.” .

The former section 31 has been deleted. It was as follows:

“31. The provisions of subsection one of section twenty-five and subsection
| E three of section twenty-nine of this Act shall not apply to any judgment or
I certificate of judgment registered against real or immovable property in any
i - of the provinces of Nova Scotia, New Brunswick or Quebec prior to the first
i day of July, one thousand nine hundred and twenty, which became, under the
i‘: laws of the province wherein it was registered, a lien or hypothec upon such real
f or immovable property.” ¥
.

* 32. This is a new section and is self-explanatory.

33. This was formerly section 13 (2) and Rule 112
which read as follows:

“13. (2) The trustee shall forthwith, if the proposal is accepted by the
creditors, apply to the court to approve it, and if the trustee does not make such
application within ten days, the debtor or any creditor may do so.”

“Rule 112. Whenever an application is made to the court to approve of a
composition, extension or scheme, the trustee shall, not less than seven days
before the hearing of the application, send notice by registered mail of the applica~
tion to the debtor and to every creditor who has proved his debt; and the trustee
shall} ﬁlg h1,5' report not less than two days before the time fixed for hearing the
application.

The former section 33 has been deleted. It read:

“33. (1) No advantage shall be taken of or gained by any creditor through
any mistake, defect or imperfection in any authorized assignment or in any
receiving order or proceedings connected therewith, if the same can be amended
or corrected; and any mistake, defect or imperfection may be amended by
the court.

(2) Such amendment may be made on application of the trustee or of any
creditor on such notice being given to other parties concerned as the court shall
think reasonable; and the amendment when made shall have relation back to
the date of the assignment or petition in bankruptey, but not so as to prejudice
the rights of innocent purchasers for value.”

45890—5
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34. (1) The court shall, before approving the proposal,
hear a report of the trustee in the presecribed form as to the
terms thereof and as to the conduct of the debtor, and, in
addition, shall hear the trustee, the debtor, any opposing,
objecting or dissenting creditor and such further evidence 5
as the court may require.

(2) Where the court is of the opinion that the terms of
the proposal are not reasonable or are not calculated to
benefit the general body of ereditors, the court shall refuse to -
approve the proposal, and the court may refuse to approve 10
the proposal whenever it is established that the debtor has
committed any one of the offences mentioned in sections
one hundred and fifty-six to one hundred and fifty-eight.

(3) Where any of the facts mentioned in sections one
hundred and thirty and one hundred and thirty-four 15
are proved against the debtor, the court shall refuse to
approve the proposal unless it provides reasonable security
for the payment of not less than fifty cents in the dollar on
all the unsecured claims provable against the debtor’s
estate or such percentage thereof as the court may direct. 20

(4) No proposal shall be approved by the court that
does not provide for the payment in priority to other claims
of all claims directed to be so paid in the distribution of the
property of a debtor, and for the payment of all proper
fees and expenses of the trustee on and incidental to the 25
proceedings arising out of the proposal or in the bankruptey,
nor shall any proposal be approved in which any other
person is substituted for the trustee to collect and distribute
to the creditors any moneys payable under the proposal.

(5) In any other case the court may either approve or 30
refuse to approve the proposal.

(6) The approval by the court of a proposal made after
bankruptey operates to annul the bankruptey and to revest
in the debtor, or in such other person as the court may
approve, all the right, title and interest of the trustee in the 35
property of the debtor, unless the terms of the proposal
otherwise provide.

(7) No costs incurred by a debtor on or incidental to an
application to approve a proposal other than the costs
incurred by the trustee shall be allowed out of the estate 40
if the court refuses to approve the proposal.

45890—5



34. (1) This subsection combines the provisions for-
merly contained in section 16 (1) with the relevant provi-
sions of former Rule 114.

(2) This subsection was formerly section 16 (2). The
change is to include the penal offences in sections 156 to 158.
The prohibition herein is deemed too arbitrary and the
court should be allowed to exercise its discretion in the
maftter.

(3) This was formerly section 16 (3). No change except
to delete the proviso and to add the words ‘“and one hundred
and thirty-four”.

(4) This was formerly section 16 (5). Provision has
been made for payment of the trustee’s fees and expenses
as a condition precedent to the approval of the proposal
by the court. Provision has also been made to prevent
unlicensed persons not subject to supervision by the Super-
intendent from obtaining control of the proceedings.

(5) This was formerly section 16 (4). By the re-arrange-
ment of former subsections (4) and (5) the words deleted
have become unnecessary. It read as follows:

““16. (4) In any other case the court, subject to the provisions of subsection
five of this section, may either approve or refuse to approve the proposal.’’

(6) This new subsection contains the provisions of sub-
section (5) of former section 19 as amended, which read as
follows:

““19. (5) If the court approves of the composition, extension or scheme, it
may make an order annulling the bankruptcy or authorized assignment and
vesting the property of the debtor in him or in such other person as the court
may appoint on such terms and subject to such conditions, if any, as the court
may declare.”

(7) These provisions were formerly contained in Rule
115.

The former section 34 has been deleted. With the
appointment of the trustee on the making of the receiving
order or filing of the assignment the office of custodian
becomes unnecessary. The essential provisions of this
section are now included in section 8—‘‘Duties and Powers of
Trustees”. Section 34 read as follows:

) ‘‘34. (1) The custodian whether appointed by the court pursuant to a receiv-
ing order, or by the Official Receiver pursuant to an authorized assignment, shall
take immediate possession of the books and all the property of the debtor liable
to seizure, and for the purpose of making an inventory thereof shall be entitled
to enter-upon any premises where the books or property of the debtor are, not-
withstanding that such books or property are in the possession of a sheriff or
secured creditor or other claimant thereto.

(2) The custodian may under the direction of the Official Receiver take
conservatory measures and summarily dispose of goods which are perishable
or likely to depreciate rapidly in value, or may carry on the business of the
debtor for such period as the court deems advisable.

(3) The custodian shall remain in possession until a trustee is appointed by
the creditors.

(4) Any person appointed as custodian pursuant to the provisions of this Act,
shall during the term of his office as such custodian be deemed to be an officer
of the court, and shall when so appointed forthwith give such security for the
proper performance of his duties as shall be prescribed by General Rules.”
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35. (1) Where an insolvent person makes a proposal,
the trustee shall file a copy thereof with the official receiver
and the time of the filing of the proposal shall constitute
the time for the determination of the claims of the creditors
and for all other purposes of this Act.

(2) A proposal accepted by the creditors and approved
by the court is binding on all the creditors with claims
provable under this Act and affected by the terms of the
proposal but does not release the debtor from the debts
and liabilities referred to in section one hundred and thirty-
five, unless the creditor assents thereto.

10

(3) The acceptance of a proposal by a creditor does not

release any person who would not be released under this
Act by the discharge of the debtor.

36. (1) Where default is made in payment of any 15
instalment due in pursuance of the proposal or where it
appears to the court that the proposal cannot proceed

without injustice or undue delay, or that the approval of
the court was obtained by fraud, the court may, on applica-
tion by the trustee or by any creditor, set aside the proposal 20

and make such order as it deems proper in the circumstances.
(2) An order under subsection one shall be made without
prejudice to the validity of any sale, disposition of property
or payment duly made, or thing duly done, under or in
pursuance of the proposal.
(3) A proposal, although accepted or approved, may be
annulled by the court at the request of the trustee or of any

creditor whenever the debtor is afterwards convicted of any
offence under this Act.

25
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35. (1) Thisisa new subsection. The effective date of all
other proceedings is fixed in the Act. This is deemed
necessary with respect to these particular proceedings.

(2) This was formerly section 18 (1) and (2) simplified
and harmonized with section 137. Subsections (1) and (2)
of section 18 were as follows:

“18. (1) A composition, extension or scheme accepted and approved shall be
binding on all the creditors so far as relates to any debts due to them from the
debtor and provable under this Act, but shall not release the debtor from any
liability under a judgment against him in an action for seduction, or under an
affiliation order or for alimony, or under a judgment against him as co-respondent
in a matrimonial case or for necessaries of life or alimentary debts, except to
such an extent and under such conditions as the court, expressly orders in respect
of such liability. i

(2) Notwithstanding anything herein contained, a composition, extension
or scheme shall not be binding on any creditor so far as regards a debt or liability
from which, under the provisions of this Act, the debtor would not be discharged
by an order of discharge in bankruptey, unless the creditor assents (as, for the
purposes solely of proceedings relating to a composition, extension or scheme he
may, notwithstanding anything in this Act, so assent) to such composition,
extension or scheme.”’

(3) Formerly section 18 (3).

The former section 35 has been deleted. It read asfollows:

““35. (1) Notwithstanding anything contained in this Act, if the Lieutenant-
Governor in Council of any province authorizes any officer of the provincial
government to act as custodian and trustee under this Act, the Official Receiver
shall in the case of any assignment by a person engaged solely in farming or the
tillage of the soil appoint such officer as custodian.

(2) Any officer so appointed to the office of custod an by the Official Receiver
shall thereupon in addition to such office be and be deemed to be the trustee as
if appointed under subsection one of section thirty-seven of this Act, and shall
continue to be the trustee until properly removed under subsection two of the
said section thirty-seven.

In case any such provincial officer is appointed custodian and trustee, he
shall not be entitled under this Act to be paid any remuneration as custodian or
trustee nor any of the costs enumerated as costs of custodian in Part III of the
General Rules.”

36. (1) Formerly section 19 (2). The words ‘“adjudge
the debtor bankrupt, make a receiving order against him
and annul the composition, extension or scheme’ have been
replaced by the words underlined at the end of the
subsection.

(2) Formerly section 19 (3). The word ‘‘adjudication”
has been replaced by the word ‘““order”.

(3) Formerly section 196 (2) extended to cover any
<f)ﬁﬁance under the Act. The subsection formerly read as
ollows: -

‘196. (2) Any composition, extension or scheme of arrangement, although
accepted or approved, may be annulled at the request of the trustee or of any
creditor whenever the debtor is afterwards convicted of any offence mentioned
in section one hundred and ninety-one of this Act.”

The former subsections (1) and (4) of section 19 are
unnecessary and have been deleted. They read:

*19. (1) The provisions of a composition, extension or scheme under this
Act may be enforced by the court on application by any person interested, and
any disobedience of an order of the court made on the application shall be deemed
a contempt of court.”

(4) Where a debtor is adjudged bankrupt under this section any debt
provable in other respects, which has been contracted before the adjudication,
shall be provable in the bankruptcy proceedings.”
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37. A proposal made conditional upon the purchase
of shares or securities or upon any other payment or con-
tribution by the creditors shall provide that the claim of
any creditor who elects not to participate in the proposal
shall be valued by the court and shall be paid in eash upon 5
approval of the proposal.

38. (1) All the provisions of this Act, in so far as they
are applicable, apply mutatis mutandis to proposals.

(2) Nothing in this Act shall be deemed to affect the
operation of The Companies’ Creditors Arrangement Act, 10
1933, and the court may order that a proposal made by a cor-
poration pursuant to section twenty-seven be taken up and

continued under The Companies’ Creditors Arrangement Act,
1938.



3%7. This was formerly section 20 which has been greatly
simplified. This section has been further amended to pro-
vide for its application to creditors only. It read as
follows:

“20. (1) Any scheme of arrangement under which the right of participation
therein of any creditor, or of any shareholder of a debtor which is a corporation,
is made conditional upon the purchase by such creditor or shareholder of any
new securities or upon any other payment or contribution by such creditor or
shareholder shall provide that the claim of any creditor or shares of any such
shareholder who elects not to participate in the scheme shall be valued by the
court at the amount, if any, realizable thereon upon a sale by the trustee of all
the property and assets of the debtor to wind up his estate.

(2) The value so determined shall within ninety days after the determina-
| tion thereof or such further time as may be allowed by the court be paid to
such creditor or shareholder either in money or in such securities as shall
be specified pursuant to such scheme of arrangement and approved by the
| court and such payment shall be in full satisfaction of his claim or payment
| upon his shares as the case may be.

(3) For the purpose of assisting the court so to value the claims of any
creditors and shares of any shareholders of a corporation debtor who elect not to
participate in the scheme, the court may appoint a qualified person to examine
into the value thereof as aforesaid and report the same to the court.

(4) In case of request therefor by creditors or shareholders who do not elect
to participate in the scheme holding one-fifth in amount of all proved debts, or
one-fifth in interest of all the shares of any such corporation debtor, hereinafter
referred to as ‘‘the minority creditors’ or ‘‘the minority shareholders’ as the
case may be, the court shall appoint three persons; one to be nominated by the
minority creditors to assist the court in valuing the claims of the minority
creditors, one by the minority shareholders to assist the court in valuing the
shares of the minority shareholders, and the third by the creditors and share-
holders who elect to participate in the scheme.

(5) A majority of the minority creditors or shareholders shall have the right

to agree with the creditors and shareholders who elect to participate in the
scheme upon one or two persons only being appointed.
] (6) Such person or persons shall be entitled to reasonable compensation to be
| fixed by the court which together with the necessary expenses in connection
with the examination into the value of such claims and shares shall be paid from
the estate of the debtor. .

(7) No secret arrangement shall be made with any creditors or shareholders
to induce them to participate in any such scheme.”’

38. (1) The purpose of this amendment is to make all
provisions of the Act apply to proposals. This replaces the
former section 22 which read as follows:

“22. All parts of this Act shall, so far as the nature of the case and the terms
of the composition, extension or scheme admit, apply thereto as if the terms
‘“‘trustee,” “‘bankruptey,” ‘“bankrupt,’”’ ‘‘assignment,’’ ‘‘authorized assignment,”’
E ‘“‘assignor,”” ‘‘authorized assignor,”” ‘“‘order’’ and ‘‘order of adjudication’’ included
- respectively a composition, extension or scheme of arrangement, a compounding,
extenlclimg or arranging debtor and an order approving the composition, extension
or scheme.’

(2) This subsection is new. Its purpose is evident.
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PART 1IV.
PROPERTY OF THE BANKRUPT.

39. The property of a bankrupt divisible amongst his

creditors shall not comprise

(a) property held by the bankrupt in trust for any other
person;

(b) any property that as against the bankrupt is exempt 5
from execution or seizure under the laws of the province
within which the property is situate and within which
the bankrupt resides,

but it shall comprise

(¢) all property wherever situate of the bankrupt at 10
the date of his bankruptey or that may be acquired by
or devolve on him before his discharge; and

(d ) such powers in or over or in respect of the property
as might have been exercised by the bankrupt for his

own benefit.

Stay of Proceedings.

40. (1) Upon the filing of a proposal made by an 15
insolvent person or upon the bankruptey of any debtor,
no creditor with a claim provable in bankruptey shall have
any remedy against the debtor or his property or shall
commence or continue any action, execution or other
proceedings for the recovery of a claim provable in bank- 20
ruptey until the trustee has been discharged or until the
proposal has been refused, unless with the leave of the
court and on such terms as the court may impose.

(2) Subject to the provisions of section forty-eight and
sections eighty-six to ninety-three, a secured creditor may 25
realize or otherwise deal with his security in the same manner
as he would have been entitled to realize or deal with it if
this section had not been passed, unless the court otherwise
orders, but in so ordering the court shall not postpone the
right of the secured creditor to realize or otherwise deal 30
with his security, except as follows:

(a) in the case of a security for a debt due at the date

of the bankruptey or of the approval of the proposal
or which becomes due not later than six months there-
after such right shall not be postponed for more than 35
six months from such date;
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39. No material change. Formerly section 23.

(¢ ) The words ‘“wherever situate” have been added for
purposes of clarification and the word ‘bankruptecy’
substituted for ‘‘presentation of any bankruptey
petition or at the date of the execution of an authorized

assignment”’.
(d) This has been simplified.

490. (1) Formerly section 24 (1). The words “On the
making of a receiving order or authorized assignment’” have
been replaced by the words underlined at the beginning of
the subsection and the words ‘“until the trustee has been
discharged or until the proposal has been refused” have
been added at the end to remove different practices follow-
ing conflicting decisions of the courts as in certain provinces
the courts have held that a creditor is not at liberty without
leave to proceed against a bankrupt after the trustee has
been discharged.

(2) Formerly subsections (2) and (3) which have been
combined and amended by including therein a reference to
section 48 which is also concerned with secured creditors
and which imposes certain restrictions upon them.

In paragraphs (a) and (b) the word “bankruptcy’ has
been substituted for the words “receiving order or author-
ized assignment’’ and the words “or of the approval of the
proposal” have been added to provide for the case of a
proposal made before bankruptcy.
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(b) in the case of a security for a debt that does not
become due until more than six months after the date
of the bankruptey or of the approval of the proposal

such right shall not be postponed for more than six
months from such date, unless all instalments of 5
interest which are more than six months in arrears
are paid and all other defaults of more than six months’
standing are cured, and then only so long as no instal-
ment of interest remains in arrears or defaults remain
uncured for more than six months, but, in any event, 10
not beyond the date at which the debt secured by
such security becomes payable under the instrument
or law creating the security, except under paragraph

(a).

General Provisions.

41. (1) Every receiving order and every assignment 15
made in pursuance of this Act takes precedence of all judi-

cial or other attachments, garnishments, certificates having
the effect of judgments, judgments, certificates of judg-
ment, judgments operating as hypothecs, executions or
other process against the property of a bankrupt, except 20

such as have been completely executed by payment to the
creditor or his agent, and except also the rights of a secured
creditor. : :

(2) Notwithstanding subsection one, one solicitor’s bill
of costs, including sheriff’s fees and land registration fees, 25

shall be payable to the creditor who has first attached by
way of garnishment or lodged with the sheriff an attach-
ment, execution or other process against the property of
the bankrupt.
(3) Every married woman is subject to the provisions of 30
this Act as if she were a feme sole, and for all the purposes
of this Act
(a) any judgment or order obtained against her, whether
or not expressed to be payable out of her separate
property, has effect as though she were personally 35
bound to pay the judgment debt or sum ordered to be
paid, and
(b) the expressions ‘“judgment”’, “execution’” or “attach-
ment’”’ have operation as if by law the liability of
married women thereon and thereunder were personal 40
as well as proprietary.
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41. (1) Formerly section 25 (1). The change is to make
it clear that the bankruptcy proceedings shall take prece-
dence of all attachments and executions, judicial and
otherwise. The words “certificates having the effect of judg-
ments, judgments, certificates of judgment, judgments oper-
ating as hypothecs,” have been transferred to this section
from the former section 294(2).

Paragraphs (a ) and (b ) of the former subsection (1) have
been combined. Section 25 (1) (a) and (b) formerly read
as follows:

“25. (1) Every receiving order and every authorized assignment made in
pursuance of this Act shall take precedence over
(a) all attachments of debts by way of garnishments, unless the debt

mvolveddhas been actually paid over to the garnishing creditor or his

agent; an

(b) all other attachments, executions or other process against property
except such thereof as 'have been completely executed by payment to
thedexecutxon or other creditor; and except also the rights of a secured
creditor.

(2) Formerly section 25 (2) slightly amended to broaden
its scope by including land registration fees.

(3) This was formerly section 2 (w) and section 175
which have been combined and transferred to this section
as a more logical place for insertion. The words ‘“who
carries on a trade or business, whether separately from her
husband or not” have been struck out. The change is
intended to equalize the effect of the application of the Act
to married women. In one case, in In re Stone, 7 C.B.R.
103; 1925, 4 D.L.R. 518; 57, O.L.R. 640, it has been held
that while a receiving order could not be made against a
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(4) The bankruptcy shall be deemed to have relation
back to and to commence at the time of the filing of the

petition on which a receiving order is made or of the filing
of an assignment with the official receiver,

(5) On a receiving order being made or an assignment 5
being filed with an official receiver, a bankrupt shall
cease to have any capacity to dispose of or otherwise deal
with his property which shall, subject to the provisions of
this Act and subject to the rights of secured creditors,
forthwith pass to and vest in the trustee named in the 10

receiving order or assignment, and in any case of change

of trustee the property shall pass from trustee to trustee
without any conveyance, assignment or transfer.

(6) The provisions of this Act shall not be deemed to
abrogate or supersede the substantive provisions of any 15
other law or statute relating to property and civil rights
which are not in conflict with the provisions of this Act,
and the trustee shall be entitled to avail himself of all
rights and remedies provided by such law or statute as
supplementary to and in addition to the rights and remedies 20
provided by this Act.

(7) No receiving order or assignment or other document
made or executed under authority of this Act shall, except
as in this Act otherwise provided, be within the operation of
any legislative enactment now or at any time in force in any 25
province of Canada relating to deeds, mortgages, judgments,
bills of sale, chattel mortgages, property or registration of
documents affecting title to or liens or charges upon pro-
perty, real or personal, immovable or movable.
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married woman not a trader, yet in another case, in In re
Bartram, 11 C.B.R. 149; (1930) 2 D.L.R. 40; 65, O.L.R. 1,
it was held that a married woman could make an assign-
ment. It is considered rather an anomaly that a petition
could be filed against a husband in certain cases for the
debts of his wife, but not against the wife for the same debts
not contracted in trade or business. If she has the right
to make an assignment it is not unfair that she should be
subject to the same civil disability as other persons of
having a petition filed against her for any debt incurred by
her. Sections 2 (w) and 175 formerly read as follows:

“2. (w) “judgment’’ or ‘‘execution’ or “‘attachment’’ shall have operation
as if by law the liability of married women thereon and thereunder were personal
as well as proprietary;”’

“175. Every married woman who carries on a trade or business, whether
separately from her husband or not, shall be subject to the provisions of this
Act as if she were a feme sole, and for all the purposes of this Act any judgment
or order obtained against her, whether or not expressed to be payable out of her
separate property shall have effect as though she were personally bound to pay
the judgment debt or sum ordered to be paid.”

(4) This subsection has been taken from former section 4
(11) and amended to eliminate any ambiguity as to when
the title of the trustee becomes effective.

(5) This is a revision of former section 6 (1) in which are
incorporated the substantive provisions of former section 9
(4) and (6) which read as follows:

‘9. (4) If the Official Receiver accepts the assignment, he shall file the
same, whereupon the property of the debtor shall be deemed to be under the
authority of the court and the debtor shall cease to have any capacity to dispose
of or otherwise deal with such property.”

““(6) Upon the appointment of the trustee by the creditors, the Official
Receiver shall complete the authorized assignment by inserting therein as
grantee the name of such trustee, and such assignment shall thereupon, subject to
the provisions of this Act, and subject to the right of secured creditors vest, as
of the date of the acceptance and filing of the said assignment, in the trustee,
all the property of the debtor, and in any case of change of trustee, the property
sh}tlall pass from trustee to trustee without any conveyance, assignment or transfer
whatever.”’

(6) This is a new subsection. Much uncertainty exists
as to the application of substantive law of the provinces
relating to fraudulent preferences when found in statutes
dealing with assignments and preferences now declared to
be superseded by the Bankruptcy Act. It is felt that the
courts have not sufficiently differentiated between the
effect of the act of making the assignment as such and the
substantive law therein dealing with civil rights.

(7) No material change. Formerly section 27.

The former section 41 has been deleted as being unneces-
sary. It read as follows:

‘“41. Subject to the provisions of this Act, trustee may do all or any of the

following things:

(a) Give receipts for any money received by him, which receipts shall
effectually discharge the person paying the money from all responsibility
in respect of the application thereof;

(b) Prove, rank, claim and draw a dividend in respect of any debt.due to
the debtor;

(c) Exercise any powers the capacity to exercise which is vested in the
trustee under this Act, and execute any powers of attorney, deeds and
oghix: ir}:truments for the purpose of carrying into effect the provisions
of this Act.”
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42. (1) An execution levied by seizure and sale of the
property of a bankrupt is not invalid by reason only of

its being an act of bankruptey, and a person who purchases
the property in good faith under a sale by the sheriff acquires

a good title thereto against the trustee. 5
(2) Where an assignment or a receiving order has been

made, the sheriff or other officer of any court or any other
person having seized property of the bankrupt under execu-
tion or attachment or any other process shall, upon receiving

a copy of the assignment or of the receiving order certified by 10
the trustee as a true copy thereof, forthwith deliver to the
trustee all the property of the bankrupt in his hands.

(3) Where the sheriff has sold the property of the bank-
rupt or any part thereof, he shall deliver to the trustee the
money so realized by him less his fees and the costs referred 15
to in subsection two of section forty-one.

(4) Any property of a bankrupt under seizure for rent or
taxes shall on production of a copy of the receiving order
or the assignment certified by the trustee as a true copy
thereof be delivered forthwith to the trustee but the costs 20
of distress shall be a first charge thereon, and, if such
property or any part thereof has been sold, the money
realized therefrom less the costs of distress and sale shall
be paid to the trustee.

43. (1) Every receiving order, or a true copy thereof 25
certified by the registrar or other officer of the court that
made it, and every assignment, or a true copy thereof certi-
fied by the official receiver, may be registered by or on
behalf of the trustee in respect of the whole or any part
of any real or immovable property that the bankrupt 30
owns or in which he has any interest or estate in the proper
office in every district, county and territory wherein, accord-
ing to the law of the province in which such real or immov-
able property is situate, deeds or transfers of title and other
documents relating to lands or immovables or any interest 35
therein may be registered.
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42. (1) No material change. Formerly section 26(1)..

(2) Formerly section 26(2). No material change except to
substitute for a copy of an order certified by the court a
copy certified by the trustee. There is no need to put a
trustee to the additional trouble and expense as no trustee
would dare to produce a false copy of an order.

(3) No material change. Formerly section 26(3).

(4) This is a new subsection. It is deemed necessary as
supplementary to section 40 (1) and section 95 to clarify
the situation in such cases. A similar provision is found in
section 88 of the Australian Act barring seizures for rent
after bankruptcy.

43. (1) Thisis a redraft of section 29 (1) aﬁd (2) which
formerly read as follows:

“29. (1) Every receiving order and every authorized assignment (or a true copy
certified as to such order by the registrar or other officer of the court which has
made it, and as to such assignment certified by the Official Receiver therein
named) may be registered or filed by or on behalf of the custodian or trustee in
the proper office in every district, county or territory in which the whole or any
part of a}lg real or immovable property which the bankrupt or assignor owns
or in which he has any interest or estate is situate.

(2) The proper office in this section referred to shall be the land registration
office, registry office or other office wherein, according to the law of the province
deeds or other documents of title to real or immovable property may or ought
to be deposited, registered or filed.
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Effect of (2) Where a bankrupt is the registered owner of any

registration e —

under a Land land or charge, the trustee, on registration of the documents

Titles Act. yoferred to in subsection one, is entitled to be registered
as owner of the land or charge free of all encumbrances or

charges mentioned in subsection one of section forty-one. 5

Caveat may (3) Where a bankrupt owns any land or charge registered

& hled. under a Land Titles Act, or has or is believed to have any
interest or estate therein, and for any reason a copy of the
receiving order or assignment has not been registered as
provided in subsection one, a caveat or caution may be 10
lodged with the proper master or registrar by the trustee,
and any registration thereafter made in respect of such land

or charge shall be subject to such caveat or caution unless

it has been removed or cancelled under the provisions of the
Land Titles Act under which such land or charge or interest 15
is registered.

Pty of (4) Every registrar to whom a trustee tenders or causes
g?:;g;:ter to be tendered for registration any receiving order or assign-
documents. ment or other document shall register the same according

to the ordinary procedure for registering within such 20
office documents relating to real or immovable property.

S ool 4 4. Notwithstanding anything in this Act, a deed,

' conveyance, transfer, agreement for sale, mortgage, charge

favonr of or hypothec made to or in favour of a bona fide purchaser
brvalie. or mortgagee for adequate valuable consideration and cover- 25
ing any real or immovable property affected by a receiving

order or an assignment under this Act, is valid and effectual
according to the tenor thereof and according to the laws
of the province in which the said property is situate as
fully and effectually and to all intents and purposes as if 30
no receiving order or assignment had been made under this
Act, unless the receiving order or assignment, or notice
thereof, or caution, has been registered against the property

in the proper office prior to the registration of the deed,
conveyance, transfer, agreement for sale, mortgage, charge 35
or hypothec in accordance with the laws of the province in
which the property is situate.
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' (2) This is a simplified redraft of sections 29 (3) and
294 (2). These subsections formerly read as follows:

“29. (3) From and after such registration or filing or tender thereof in the
proper office to the registrar or other proper officer, such order or assignment
shall have precedence of all certificates of judgment, judgments operating as
hypothecs, executions and attachments against land (except such thereof as
have been completely executed by payment) within such office or within the dis-
trict, county or territory which is served by such office, but subject to a lien
for the costs of registration and sheriff’s fees, of such judgment, execution or
attaching creditors as have registered or filed in such proper office their judg-
ments, executions or attachments.”’

“29a (2). Whenever the debtor is the owner of any land or charge registered
under a Land Titles Act, the trustee shall, on production of evidence that the
land or charge is part of the property of the debtor, be entitled to be registered
as owner free of all certificates of judgment, judgments operating as hypothecs,
executions and attachments against land (except such thereof as have been
completely executed by payment) within the office of such master or registrar
or within the district, county or territory which is served by his office, but
subject to a claim for the costs of registration and sheriff’s fees, of such judgment,
execution or attaching creditors as have registered or filed in such office their
judgments, executions or attachments.”

(3) This is a redraft of section 294 (1) and Rule 13a,
which formerly read as follows:

‘‘29a. (1) Whenever any land or charge, of which the debtor is owner, is regis-
tered under a Land Titles Act, a caution, in the form to be prescribed by General
Rules, may be lodged with the proper master or registrar by the custodian or
trustee, as the case may be, as soon as practicable after his appointment. No
registration shall thereafter be made in respect of such land or charge on behalf
of the said registered owner unless such caution be removed. Upon the caution
being removed the land or charge shall be dealt with in the same manner as if no
caution had been lodged.”

““Rule 13s. Where a caution has been registered pursuant to Section 29A (1) the
said Caution may be removed or cancelled by the proper Master (or Registrar)
upon receiving a notice of withdrawal in the prescribed form duly executed by
the trustee, or upon such notice and in such manner as any Caution or Caveat
lodged against any land (or charge) may be removed or cancelled under the
provisions of the Land Titles Act under which such land (or charge) is registered.”

(4) This subsection was formerly section 29 (4).
The former subsections (5), (6) and (7) are unnecessary
and have been deleted. They read:

““29. (5) At the time of the tender of such document for such purpose there
must be annexed thereto as part thereof an affidavit substantially in form
number one of the schedule to this Act.

(6) In cases where the title to real, or immovable, property, or any lien or
charge upon or against such property, is affected by any receiving order, or
authorized assignment, there shall be added to such affidavit the words set
out in form number two of the schedule to this Act, with the incidentally neces-
sary description and information.”

(7) Such affidavit may be sworn before such registrar or other officer, or
before a notary public or a commissioner authorized to administer oaths for use
in any of the courts of the province.”’

Also superfluous is the former subsection 29a (3) which
read as follows:
“'29a. (3) ‘Proper master or registrar’ shall mean the master, local master

or registrar under a Land Titles Act in whose office the land or charge of the
debtor is registered.”

44. No material change. Formerly section 32.

45890—6
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45. No property of a bankrupt shall be removed out
of the province where such property was at the date when
the receiving order or assignment was made, without the
permission of the inspectors or an order of the court in
which proceedings under this Act are being carried on or 5
within the jurisdiction of which such property is situate.

46. (1) Every shareholder or member of a bankrupt
corporation is liable to contribute the amount unpaid
on his shares of the capital or on his liability to the corpora-
tion or to its members or creditors, as the case may be, 10
under the act, charter or instrument of incorporation of
the company or otherwise. .

(2) The amount that the contributory is liable to contri-
bute shall be deemed an asset of the corporation and a debt
payable to the trustee forthwith upon the bankruptey of 15

the corporation.

4'7. Where a banker has ascertained that a person
having an account with him is an undischarged bankrupt,
it is his duty forthwith to inform the trustee of the existence
of the account, and thereafter he shall not make any pay- 20
ments out of the account, except under an order of the
court or in accordance with instructions from the trustee,
unless upon the expiration of one month from the date of
giving the information no instructions have been received
from the trustee. 25

48. Where property of a bankrupt is held as a pledge,
pawn, or other security, the trustee may give notice
in writing of his intention to inspect the property, and the
person so notified is not thereafter entitled to realize his
security until he has given the trustee a reasonable oppor- 30
tunity of inspecting the property and of exercising his right
of redemption.

49. Where the trustee has seized or disposed of property
in the possession or on the premises of a bankrupt without

notice of any claim in respect of the property and it is 35

thereafter made to appear that the property was not at the
date of the bankruptey the property of the bankrupt or

was subject to an unregistered lien or charge, the trustee
is not to be personally liable for any loss or damage arising
from the seizure or disposal sustained by any person claiming 40
the property or an interest therein nor for the costs of

proceedings taken to establish a claim thereto, unless the
court is of opinion that the trustee has been guilty of
negligence with respect to the property.

45890—6




45. This was formerly section 49. No substantial
i change.

46. (1) This was formerly section 70 (1). No substantial
change.

(2) This was formerly section 70 (2). No material change.
The former subsections (3) and (4) are unnecessary and
have been deleted. They read as follows:

“70. (3) If a shareholder has transferred his shares under circumstances
which do not, by law, free him from liability in respect thereof, or if he is by
law liable to the corporation or to its members or creditors, as the case may be,
3 to an amount beyond the amount unpaid on his shares, he shall be deemed a

member of the corporation for the purposes of this Act and shall be liable to
contribute as aforesaid to the extent of his liability to the corporation or its
members or creditors independently of this Act.

(4) The'amount which he is so liable to contribute shall be deemed an asset
‘ and a debt as aforesaid.”

4'7. Formerly section 68. Inserted here as a more logical
‘sequence. No substantial change.

48, This was formerly section 53. No material change.

49. This was formerly section 52. The changes are
self-explanatory.
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50. (1) Where a person claims any property, or interest
therein, in the possession of the bankrupt at the time of the
bankruptcy he shall file with the trustee a proof of claim
verified by affidavit giving the grounds on which the claim
is based and sufficient particulars to enable the property to &
be identified.

(2) The trustee with whom a proof of claim is filed under
subsection one shall within fifteen days thereafter or within
fifteen days after the first meeting of creditors, whichever is
the later, either admit the claim and deliver possession of 10
the property to the claimant or give notice in writing to the
claimant that the claim is disputed with his reasons therefor,
and, unless the claimant appeals therefrom to the court
within fifteen days after the mailing of the notice of dispute,
he shall be deemed to have abandoned or relinquished all 15
his right to or interest in the property to the trustee who
thereupon may sell or dispose of the property free of any
lien, right, title or interest of the claimant thereon or therein.

(3) The onus of establishing a claim to or in property
under this section is on the claimant. 20
(4) The trustee may give notice in writing to any person

to prove his claim to or in property under this section, and,
unless that person files with the trustee a proof of claim in
the prescribed form within fifteen days after the mailing
of the notice, the trustee may thereupon with the leave of 25
the court sell or dispose of the property free of any lien,
right, title or interest of that person thereon or therein.

(5) No proceedings shall be instituted to establish a
claim to, or to recover any right or interest in, any property
in the possession of a bankrupt at the time of the bank- 30
ruptey, except as provided in this section.

(6) Nothing in this section shall be construed as extending
the rights of any person other than the trustee.




50. (1) This section is a revision of the former section 54
(1). So many applications to the court were made to recover
such property thereunder, the costs of which were directed
to be paid out of estate funds, that subsequently Rule 139a
was added to avoid the necessity of such applications.
Rule 139a made it necessary for proof of claim to be filed
giving the trustee an opportunity to admit or reject the
claim thereby eliminating practically all such applications
and saving the estate much costs. It has been deemed
desirable accordingly to incorporate the requirement of a
proof of claim being filed in lieu of a notice of intention to
remove. The subsection formerly read as follows:

“54. (1) Where any goods in the charge or possession of a debtor at the time
when a receiving order or an authorized assignment is made are alleged to be in
his charge or possession subject to the ownership or a special or general property
right, or right of possession in another person, and whether or not such goods are
held by the debtor under or subject to the terms of any lien, consignment, agree-
ment, hire receipt, or order, or any agreement providing or implying that the
ownership of, property in, or right to possession of such goods, or other or like
goods in exchange or substitution, shall vest in or pass to the debtor only upon
payment of defined or undefined moneys, or vpon performance or abstention
from performance of any acts or conditions, the person alleged or claiming to own
such goods or such special or general property or right of possession therein or
thereof shall not, by himself or his agents or servants, nor shall his agents or
servants, remove or attempt to remove such goods or any thereof out of the
charge or possession of the debtor, or of the trustee or any actual custodian

thereof, until the elapse of fifteen days after delivering notice in writing to the
trustee of intention so to remove.”

(2) This is a redraft of the former Rule 139a with certain
provisions added in regard to the effect of no appeal being
made. Rule 139a read as follows:

““‘Rule 139A. Where a claimant desires to recover goods referred to in section

54, he shall file with the custodian or trustee, as the case may be, a notice of his

claim verified by affidavit, giving the grounds on which the claim is based and

sufficient particulars to enable the goods to be identified, and the trustee when
appointed shall after investigating the claim either return the said goods or give
notice that the right of the claimant thereof is disputed, whereupon the claimant
may within ten days thereafter appeal therefrom in the manner provided for in

Rule 139. The trustee shall in no case be liable for the costs of such appeal, or
any loss occasioned by such dispute made in good faith.”

(3) This is a new subsection the purpose of which is to
make it clear that the owner of any such property must look
after his own interests in such cases.

(4) This is a new subsection the purpose of which is to
establish a procedure whereby the trustee may on his own
m_itlilative have the disposition of any such property dealt
with.

(5) This is a new subsection. Its purpose is to bring
within the purview of the Bankruptcy Court the disposition
of all such property coming into the hands of the trustee.

(6) This was formerly section 54(2). No substantial
change.
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51. (1) Where any property of the bankrupt vesting
in a trustee consists of patented articles that were sold to
the bankrupt subject to any restrictions or limitations, the
trustee is not bound by such restrictions or limitations but
may sell and dispose of the patented articles free and clear 5

of such restrictions or limitations.
(2) Where the manufacturer or vendor of such patented

articles objects to the disposition of them by the trustee as
provided by this section and gives to the trustee notice in

writing of such objection before the sale or disposition 10
thereof such manufacturer or vendor has the right to

purchase such patented articles at the invoice prices thereof,
subject to any reasonable deduction for depreciation or
deterioration. :

52. Where the property of a bankrupt comprises the 15
copyright in any work or any interest in such copyright,
and he is liable to pay to the author of the work royalties
or a share of the profits in respect thereof, the trustee is not
entitled to sell, or authorize the sale of, any copies of the
work, or to perform or authorize the performance of the 20
work, except on the terms of paying to the author such
sums by way of royalty or share of the profits as would
have been payable by the bankrupt, nor is he, without the
consent of the author or of the court, entitled to assign the
right or transfer the interest or to grant any interest in the 25
right by licence, except upon terms which will secure to the
author payments by way -of royalty or share of the profits
at a rate not less than that which the bankrupt was liable

to pay.

53. All sales of property made by the trustee shall vest 30
in the purchaser all the legal and equitable estate of the
bankrupt therein.

Partnership Property.

54. (1) This Act applies to limited partnerships in like
manner as if limited partnerships were ordinary partner-
ships, and, on all the general partners of a limited partner- 35
ship becoming bankrupt, the property of the limited
partnership shall vest in the trustee.

(2) Where a member of a partnership becomes bankrupt,
the court may authorize the trustee to commence and prose-
cute any action in the names of the trustee and of the 40
bankrupt’s partner, and any release by the partner of the
debt or demand to which the action relates is void.
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51.- (1) This was formerly section 47 (1). No material
change.

(2) This was formerly section 47 (2). The words ‘“‘before
the sale or disposition thereof”” have been substituted for

the words “within five days after the date of his appoint-
ment”’.

52. This was formerly section 48. No change.

53. This was formerly section 44. No change.

54. (1) This section was formerly section 176. The
words “Subject to such modifications as may be made by
.General Rules” have been deleted from the first line.

(2) No material change. Formerly section 167 (1)
and (2).
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(3) Notice of the application for authority to commence
the action shall be given to the bankrupt’s partner, and he
may show cause against it, and on his application the
court may, if it thinks fit, direct that he shall receive his
proper share of the proceeds of the action, and, if he does 5
not claim any benefit therefrom, he shall be indemnified
against costs in respect thereof as the court directs.

Sales 1n Quebec.

55. (1) In the province of Quebec no immovable
property whereon exists a hypothec or a privilege shall be
sold by the trustee without the permission in writing of the 10
inspectors and the authorization of the judge and after
notice has been given to each hypothecary or privileged
creditor whose name is entered in the register of addresses
that the registrars of the registration divisions are obliged
to keep according to the laws of the province. 15

(2) The sale of immovable property under subsection one,
unless a written consent to the contrary is obtained from
each hypothecary or privileged creditor whose claim has
been duly registered, or unless the sale is made subject to
hypothec or privilege of any such creditor not so consenting, 20
shall be made at public auction and after advertisement as
required for the sale of immovable property by the sheriff
in the district or place where such immovable property is
situate, but where the property is situate in more than one
district or place the court may direct a sale of all such 25
property as an entirety at one place, to be specified in the
order, and after such notice as the court may direct.

' (3) Any sale at public auction under this section has the
same effect as a sheriff’s sale in the province of Quebee, and
is subject to the contribution to the Public Buildings and 30
Jury Fund provided for in the case of sheriff’s sale.

(4) In case of false bidding, the same recourse as in case
of sheriff’s sale may be exercised against the false bidder
in the manner provided by the laws of the province.

(5) This section shall not be interpreted as affecting the 35
right of a secured creditor to realize or otherwise deal with
his security as provided by this Act.

56. Upon making a sale under section fifty-five, the

trustee shall fulfil all the duties imposed on the sheriff by
articles two thousand one hundred and sixty-one (d) to 40
two thousand one hundred and sixty-one (%), inclusive, of
the Civil Code of the province of Quebec, and the registrars
of the different registration divisions of that province shall
also fulfil all the duties imposed upon them by the said
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articles and shall be deemed to be officers of the court having
jurisdiction in bankruptey for the ecarrying out of the
provisions of this section. :

5'7. (1) Where the purchaser has not paid the whole of
the purchase price or given security when he may lawfully 5
do so under the provisions of the Code of Civil Procedure for
the province of Quebec, the trustee may obtain from the
court an order for the resale of the property.

(2) The purchaser may prevent the resale for false bidding
by paying to the trustee, before the resale, the amount of 10
his bid with the interest accrued by reason of his default and
all costs incurred thereby.

(3) Where a resale is made and the price obtained is less
than the bid of the false bidder, he is liable to the trustee
for the difference between the bid and the price obtained, 15
and the court may on application of the trustee make an
order against the false bidder for payment of the. difference;
and where the price obtained is greater than the bid the
difference shall be paid to the trustee.

58. Failure to comply with any of the provisions of the 20
articles referred to in section fifty-six does not invalidate
any proceedings of the sale but the officer in default is
responsible for all damages that may result therefrom. 3

59. When an immovable property affected by a hypo-
thec or privilege is sold by the sheriff, the moneys realized 25
from the sale shall remain in his hands to be paid by him to
the privileged and hypothecary creditors in aceordance with
the report of distribution made by the prothonotary of the
Superior Court and the surplus shall be remitted to the
trustee upon an order of the judge for its distribution among 80
the ordinary creditors in accordance with the provisions of
this Act.

Settlements and Preferences.

60. (1) Any settlement of property, if the settlor
becomes bankrupt within one year after the date of the
settlement, is void against the trustee. 3

(2) Any settlement of property, if the settlor becomes
bankrupt within five years after the date of the settlement,
is void against the trustee, unless the parties claiming under
the settlement can prove that the settlor was, at the time
of making the settlement, able to pay all his debts without 40
the aid of the property comprised in the settlement and
that the interest of the settlor in the property passed on the

execution thereof.




5%7. These provisions were formerly contained in Rule
129' -

58. This was formerly section 45 (7). No change.

59. This was formerly section 45 (8). No change.

60. (1) The changes are self-explanatory.

(2) The changes are self-explanatory.
The former subsection (3) has been deleted. It read as

follows:
*60. (3) This section shall not extend to any settlement made
(a) before and in consideration of marriage, or
(b) in favour of a purchaser or incumbrancer in good faith and for valuable
consideration, or
(¢) on or for the wife or children of the settlor of property which has accrued
to the settlor after marriage in right of his wife.”
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61. Any covenant or contract made by any person
(hereinafter called “the settlor’”) in consideration of his or
her marriage, either for the future payment of money for
the benefit of the settlor’s wife or husband or children, or
for the future settlement on or for the settlor’s wife or 5
husband or children, of property wherein the settlor had
not at the date of the marriage any estate or interest,
whether vested or contingent, in possession or remainder,
and not being money or property in right of the settlor’s
wife or husband, if the settlor becomes bankrupt and the 10
covenant or contract has not been executed at the date
of the bankruptey, is void against the trustee except so
far as it enables the persons entitled under the covenant or
contract to claim for dividend in the settlor’s bankruptey
proceedings under or in respect of the covenant or contract, 15
but any such claim to dividend shall be postponed until all
claims of the other creditors have been satisfied.

62. (1) Any payment of money, not being payment of
premiums on a policy of life insurance in favour of the
husband, wife, child or children of the settlor, or any transfer 20
of property made by the settlor in pursuance of a covenant
or contract mentioned in section sixty-one, is void against

the trustee unless the person to whom the payment or
transfer was made prove
(a) that the payment or transfer was made more than six 25
months before the date of the bankruptey; or
(b) that at the date of the payment or transfer the
settlor was able to pay all his debts without the aid of
the money so paid or the property so transferred; or
(¢) that the payment or transfer was made in pursuance 30
of a covenant or contract to pay or transfer money or
property expected to come to the settlor from or on the
death of a particular person named in the covenant or
contract and was made within three months after the
money or property came into the possession or under 35
the control of the settlor.
(2) Where any payment or transfer mentioned in sub-

section one is declared void, the persons to whom it was

made shall be entitled to claim for dividend under or in
respect of the covenant or contract in like manner as if it 40
had not been executed at the date of the bankruptey.

63. (1) Where a person engaged in any trade or busi-
ness makes an assignment of his existing or future book
debts or any class or part thereof and subsequently becomes

bankrupt, the assignment of book debts is void against 45
the trustee as regards any book debts that have not been
paid at the date of the bankruptey.
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61. The changes are self-explanatory.

/

62. (1) The changes are self-explanatory.

(2) No material change.
The former subsection (3) is unnecessary and has been

deleted. It read as follows:

“62. (3) For the purpose of this section and sections sixty and sixty-one

“‘settlement’’ shall include any conveyance or transfer of property.”

63. The section formerly read as follows:

‘“63. (1) Where a person engaged in any trade or business makes an assign-
ment of his existing or future book debts or any class or part thereof, and is
subsequently adjudicated bankrupt or makes an authorized assignment, the
assignment of book debts shall be void against the trustee in the bankruptcy
or under the authorized assignment, as regards any book debts which have
not been paid at the date of the presentation of the petition in bankruptcy or
of the making of the authorized assignment.

(2) This section shall not apply if, in the province where the assignor has his
principal place of business, there is a statute providing for the registration of
such assignment, and if the assignment is registered in compliance therewith.

(3) Nothing in this section shall have effect so as to render void any assign-
ment of book debts, due at the date of the assignment from specified debtors,
or of debts growing due under specified contracts, or any assignment of book
debts included in a transfer of a business made bona fide and for value, or in any
authorized assignment.

(4) For the purpose of this section “‘assignment’’ includes assignment by
way of security and other charges on book debts.”

(1) The changes are self-explanatory.
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(2) This section does not apply to an assignment of book
debts which is registered pursuant to any statute of any
province providing for the registration thereof if the assign-
ment is valid in accordance with the laws of the province.

(3) Nothing in this section renders void any assignment
of book debts due at the date of the assignment from
specified debtors, or of debts growing due under specified
contracts, or any assignmewnt of book debts included in a
transfer of a business made bona fide and for adequate

valuable consideration. 10

(4) For the purposes of this section, ‘“assignment’ in-
cludes assignment by way of security and other charges on
book debts.

5

64. (1) Every transaction, whether or not entered into
voluntarily or under pressure, by an insolvent person who 15
becomes bankrupt within six months thereafter and
resulting in any person or any creditor or any person in
trust for such creditor or any surety or guarantor for the
debt due to such creditor obtaining a preference, advantage :
or benefit over the creditors or any of them, is void as 20
against the trustee.

(2) Every transaction entered into by a person who sub-
sequently becomes bankrupt which would be void or void-
able as against a creditor is void or voidable, as the case
may be, as against the trustee.

(3) Any transaction entered into between a bankrupt and
any person the result of which is to obtain a benefit or
advantage to which the bankrupt or such person would
not be entitled is void as against the trustee, and any
property or consideration given is recoverable by the 30
trustee.

(4) Any transaction entered into after the bankruptey of
any person between the bankrupt and any other person
relating to any of the property of the bankrupt not disclosed
to the trustee at the date of the bankruptey is void as against 35
the trustee.

25




(2) This subsection has been redrafted. The change in
subsection (2) has been recommended by the Conference
of Commissioners on Uniformity of Laws for Canada at
its session at Ottawa in August, 1933. It has also been
recommended by the Canadian Bankers’ Association. It
formerly read as follows:

““(2) This section shall not apply if, in the province where the assignor has his
principal place of business, there is a statute providing for the registration of
such assignment, and if the assignment is registered in compliance therewith.”

(3) The changes are self-explanatory.
(4) No change.

64. This is an entirely new redraft of section 64 which
formerly read as follows:

“64. (1) Every conveyance or transfer of property or charge thereon made,
every payment made, every obligation incurred, and every judicial proceedmg
taken or suffered by any insolvent person in favour of any creditor or of any person
in trust for any creditor with a view of giving such creditor a preference over the
other creditors shall, if the person making, i incurring, taking, paying or suffering
the same is ad;udged bankrupt on a bankruptey petition presented within three
months after the date of making, incurring, taking, paying or suffering the same,
or if he makes an authorized assignment, within three months after the date
of the making, incurring, taking, paying or suffering the same, be deemed fraud-
ulent and void as against the trustee in the bankruptcy or under the authorized
assignment.

(2) If any such conveyance, transfer, payment, obligation or judicial pro-
ceeding has the effect of giving any creditor a preference over other creditors,
or over any one or more of them, it shall be presumed prima facie to have been
made, incurred, taken, paid or suffered with such view as aforesaid whether or
not it was made voluntarily or under pressure and evidence of pressure shall
not be receivable or avail to support such transaction.

(3) For the purpose of this section, the expression ‘‘creditor’ shall include
a surety or guarantor for the debt due to such creditor.”

(1) Former sections 64 and 65 have been the cause celebre
of more litigation and uncertainty than any other sections
in the Act. Even the courts have not been able to agree on
the proper interpretation thereof. For instance the words
“with a view of”” in the fourth line of section 64 have been
the cause of many diverse opinions and inferences regarding
the intent of the parties to the transaction. It has given
rise to the doctrine of concurrent intent in some provinces
which is a product of former decisions of the courts on the
interpretation of similar phrases in the Assignments and Pre-
ferences Act in force therein. In other provinces it has been
held to mean only unilateral intent on the part of either a
bankrupt or a creditor. The result has been that there
has been much confusion of thought and no unanimity not
only as to the interpretation of the section but also as to the
inter-relating effect with section 65.

(2) The new subsection has a wider application than the
former section 64 which limited the types of transactions
which could be attacked thereunder.

(3) This is a new subsection inserted to get at a certain
type of transaction more usually entered into after the
bankruptey for quite an unlawful purpose.

(4) This subsection is new and is deemed necessary to
complete the circle of transactions which are prohibited.
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65. (1) Except as provided in sections sixty to sixty-
four, nothing in this Act shall be construed to invalidate,
in the event of bankruptey, any settlement or transactio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>