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COURT 0F APPEAL.

DECEMBER 19T11, 1910.

*WrnC'11It v. NATION'AL TRUST CO.

~t-MertsemM-Reempionof Bonds-,s'peciific Per-
m.i.e-Mrlgge rustDee-Brachof Tru4.-Trus-

A ictn "oes and Reasonaby"ý-62 Viel. (2) eh.
&ec. 1 (0. )

ýt* by the plaintif? f rom the judgment of RIDDELL, J.,
&. 605, 1 O.W.N. 130. irisn thie action, which was

foer breuch of trus.t by- the defendfats as trustees, and
t)rnn fo)r spel-ifiv perfornceio of a vontraet whieh

&atiff aileged had been made, or d;image,, for breaeh

appeuI wàs lheard byV ,MOfl, C.J.O., GARROW, MACLAREN,

L Moss for thel plaintiff.
V. Anqigin 1 .C and Rl. C. Il. Caslfor the defendants.

is C,.J.O. :-The essential portions of the trust instrument
le temis of wehthe plaintif Malims relief in this action
Iorh in the jujdgmnent of the learned trial Judge. The

and4 objeet with whieh it was given by the Dominion
Company Limited to the defendants wa.q to set forth to
who ighfit be dlesirous of investing in the purehase of

ct&Ége 6 per cent. gold bonds of whiehi the Dominion
Copany were proposilng to mnake an isuthe seeurity,

md conditions uipon which their holdings would be based,
rrey induce favouirable consideration of the proposal.
bod were to be daited the Ist June, 1905, and be payable
or it equivalent on thv 1st diue, 1915, with iliterest in

M"wtli [X- r.P<>rtsd in the <nt;ario La0w Reports.
I .W.N 0 14() l-10+
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tII. eaitm at the raite of 0; Per o-rnt., play*ale s1-i-IitallvU in
vadh yeaRr unitil paymenit ofl the priniivpal 1>rpsn netm
were assuredl thait fot ontly wore, ail the waýsetS and piropeýrty tif

thev Dominion Copper Company pdedfor (ime f the
princvipal and intereet in reospecýft of sm-ch loonid'a, they miglfht

aii-iire, mind for that purposi>cn ~ti thi, dleýfenidanu
but thiat at mlethodý wvaS poi whereby li tai perioýda dur.
inig ie cuirreney of siuch bonids ani oporuit aý uffoýrded t1wit
o!f ainticipating the timew tixo-d for repaý"Yment f 0 1w prineiiai

'Ph rvis ti g qustioni is onindil] >kec. 12 goï art. 11
Biritly v itsi-effeet Pe thiat tile Domninion C'pe Iompanyv Hat-

IIeite tilaies beteen i. date olt the nvsuin alid tii. lut
Junrli, 1914, tgo pay' lu Io e 11f11- nt ahl thir surplus proftts

lea crtain deuinami Ilhe monloy. vss paJidI -shaîl Iw app11i-q
lu ii re*ircme lit of bondais (if the o(mpanyi isue hervt1dr and
2secu1re4 bve.byv amid feor tht m ri a onilyl a,, famws id tii.
foIlow two su~eîofu secv. 12, hi arc. tîte ocisil o!f tie
cliot eontroversiy Ii tits acotion. Theret luisý beenl mueh<- argumniot
ILS lu e 10anlinilg andlt effi-t ut these suh-setionls, and epeal
as toi theq aingiii4 (t the wurds -and froin thi, bonds igff,rt4d to
il shIah ucas hs bonlds whivIl art. otTýýffccd l i t tii w g
prlieet, nuli, Ilowve1r, texeing h1o par value of sliq-I bondsi'
wiibl ouir Ili théo ltet, anld 11wi wgrdls -If dulring, lb p.eru

period stirit . .bonids aire fot otrrd( lui e-xhautst muid
fiumn ah-w tielha par, thoni sudig Ii hhat venit saii! trust-e ;aa

g1ivo noiedigi certaini bonds, sî>ecifyiig tlii Saili by
imnumbr to lit- drawn by lot . ar elle 4Id f'or lb. pturpèt if

iii Veslitig thri tb moneiys paid to the trulsitge..:, -whi.h

1h iS po»slblqo, uipou tuis laniguage!(, tg) sulgcst Vatrjlotus e
eotngnIlli wif il mighit eeemi to appeatr thalt pa>'m.ulltt

lu a oniole for ies bonds of a rate, excedin li ff.mj
Iby anoiithr boniioldegr f'or bis bonds, niiiglit hi- duiemod et-P
Viiasi. III tii luwé-st prie.. uthIis litnguaige- of lIef instrument
was, init4ended- for the. information and guidancoe of pelpi.- ti
plainj, oirdinary busitiesam undetir8tanig, M-11 werel't t reýad it in
voilukscoionr with its othevr provisirens; alid tIl iI -tli menNg wit-h il
waaj irngtndd toi t-ontvty to pe-rDs o nsidrin il %wjt a iw e
Ill%.esting Mn titi- bondsgi ouglit reaaonably to b. thiat whidi hol

fi 1~wu d I tiiink, bw a suirpris.ý to) t greait nibeit)r o! m-p$*
to > toIl thlat tie. takig ovorm of biond ait roarly 87 per et
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tkw par vao.in, -r whnOther bonds were offered at 82 per cent.,
8 purchase at tht. lowesýt price.

ht is to, l* observed thiat tir, fuindi Iin i 1wlefeîndants' hands
e to lw applie-d to the rtireinit of' bondill. and for thiat ptur-
- -riyi, and. aitholigh thev wor-d "rca'is ulsed, it is

ai1ps that it was intenided tg) inforriî lippsing purchiasers
the boinds that those (if thein \01- desireqd tu, offoer their bonds,

aie %u-see. 1 wvould Ire etttledi to hiave thin retird in the
xir in whicb tbie prives they puit oni therni entfitled tlwn ho -be

àwed that lm, thatt if, reaieyto thefire naud by other
b.Id.pr% their bondis todlower in] pr-ive, thgY woruld Iw tatkený up1.

bu ail that we(r(- offereýd at thek ver-Y Iowest fiur -wuld bc
ken upl fir-t. thon ail ufferedl at the neuxt lowvest tiuri nd se
ir unt the !uind or the nunîiibi-r of bonds offered was exhausted,
hiuhover first 1apnd I annuit lielp tunigthat this is the

Pm., meaning orf the poi ion, d ami at sick %a.S the intention
it- frtier. This was the cosrc ion tirt plaeed upon it

r~~~~~~~~~ - iepeietan eca aae of' the defendants,

mdap)ty ueed in 1)*y NIr. neniy one of the
.ncra .oulln!,i oif the I)omîniion Copr(ornpany. It is said,
.ve-r. ilt tire- fat thiat thev numberl(- of bonds offered by Mr.
n,ýiiyir ait nearly 87 per- vnt. of par-, madd to the nuînber

tha.s ofdai lu1,wer fluc h rouight upi the whole quantity
I)ai okft:red( lu ani amiounit lriyond( t111 sui, in the defendants'

gulbi and ilbat Mlr. Vinteriineyerýi was niot i noiined to or obliged to
dunioe tirs nwnbel)or ofrd hT--- y imi, utiesa different eunstrue-
-ff 7h11 reajsoni giveni is. thiat the rusit was that the contin-
-noy poimkdn o! inisbse 2 dlid flot ocu.But, if Mr. IJnter-

w.e it eunt prepearvd tir acet th retirernent of sueh a
ubetwr o! hIII bonds as wuurtld exhiist the re,îîaindur of the fund

<g afte retiremnrt o! thev bonds offered uit a lerprice than his,
-i-n he ball net nucade an1 offri that the lfendants could deat

ihat aUl, sud he was flot to he teedas hiaving mnade an
TI- within the- mcaniig of the two siil)sections. There is
eking in therm to infori proposing purchaiksers of bonds that
wir or to retire their bonds Nvas subljeett to) he eurt out by an

90r t a higher figure 1). s<one larger hiolier. On the eontrary,
ai whéki scope o! thev inastrinenvit is Iin favoir- (if ewuaiity and

dami'liieriminattiion. The ohviouis initetion is to place al]

fipr or bo)ndl. whether large or inial in flamber, tapona an

j footng and t<> treat ail aliike. Whiat M'as actuaity doue
rmt plat upOn one aide ve(ryithiig thuit had been done and
too.i doue undor flhe diree(tionis oif '<nb-sec. 1. and to enter mbt



ai newv transaction for tiii retireiment of the bonds by at proe
flot provided for and flot contemnplated Iby thie instrumnt.

Th, ecnlntlndJoubIted(ly' acted in godfaith,. but, in ni,
opinion. they did flot eoplvithi or follow theo plain direeIinf
of the trust instrument, wýith thie resit that the plaintif! wa
deprived 'If Ille Position thlat thIe do fe-ýndatsý 'hould hav'
reroginised.

And 1 amn unale to agree withi thie learnd udet1hýt vith.
therv sin of thef trust instrumnrt or thie Trus>te, Ad, e,

Vi]£t. (2i 111. 15. sec,. 1. sho-ld tliemi froin thel nsqine 4t.
de4fautlt.
It is plain thait sec. 13 of art. IV. of thv irnstrunwonî u]IX)

w1iich thei defenidants re)y is de4sigurd( f'or thie protection of th
Dominion C'oppvr Coxnpaniy f rom actionis hy *odhldv ~ and i
niot in)tendedi- or direeted tO 1hW pro*4tec(tionI of the efndnt fro

proceeing gainist them ]i thie nature of the prest1 action
Nor do I tbiik Oint the provisions of' 1e. of the Trimeu

Avt ouiglt 10 be givenl effet- to) in order tol pr Illte de14v ndant
froni thev enforeeinrnet of aiimd for the defaniit of %wh11.4 th
platintif! vompflains.

In order- to aVail 11inisef1t Of 0h0 bene11fit of thlis rviini
nvicombenit u1ponl a truste lmake it 1appear11 tO tht', Court tif
only thalt hv lois aivcd honeustly, but that ht' hautý m-ted reasoÉ11bIý

ilnd ouighit fairly to be exuisedl for thev breach of trusýt aind ri,
OriittingM tio obtin the dietosof ie Court in thi- ir'aUue

Iltier thev defentiants hi no intention 10 aut otherwi. fli
huneat-tly-, buit vai it 1w saiti tait, their action in1 doieiding to &ea
with aint in efetmake a bargin niot conitrilplatted biy thé . îlm
instrument, giving to ont, of tih ontiholders a position anld stat1j
differeýnt fromi thait to which hie was entitled uponi is test cbf,.
andi seriously atfffeeting hO position of, t11w o)lter bniod whl
hati Offreti their bonds, witlhout consultationl Or o uiet
uwith thenli, andi withouit talding anTy otheri step to alseetrtatin tilt%
du1ty in Ilte viciumstanves, was reasonajble. Theiy wvro aliv. 1
thle doubtu mni diflltie's oIf fliv position, antii Soin to ha%%
docii to leitki- upon theiseIves thoe risk o! ainlg withiout refem
i-rcv Io thef other interestei parties.

asit l~is tt out hy their Lordships of thef Privy Counail i
National Trse.Co. <af Auistralia v. (Jenrivil Finance Co. <

Aulstratlia, [101A.C. 373, at p). 381, il is not sufflicient to vntit'
trus4tees,, to relief under the Art to establish thaut they artu

hoetl i reaisonaly. Thevy muaIt go furtiier andi ati.ty Ut
ortiat. ne all thie ciemtnethey- onght fairly to 1
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esd- The position ofi the dofondants in 1ýt vast- at bar. ir
4 dsiûilar to that of the appellants Mi that cae la av

sad or thie defendaints here,ýi as, s aid ini that aeth,
ithui uaying that the( reiil provislions of the etonsol

evr b. apptied to a. trusýtee, ]in th p,'ýitiaon of1 the- d141endanlts-,
àA a cieinistalncc( t) Ile takl<e int1o a1-ounJt, and hreis flot

Il, any fair excuse for the broaih (ii triust or ;iyreson\,
es plaintiI, who ha n ommitted nlo falt, shoui lose bis noe

mlee the defendants : sc also) Davis- V.Ilthns 197i

Whether the, pilintiff's acution be hased (in faillure to obseorve
lj orjt.4r ru.sta (mqaicntat hr is no reasonýr why v I

~udnot recrover surcie loss or daaeas Iue rnay fairly have
mainedl noir why the saine measure-4 shoWlId flot aply . 'l'le

ieyâ! bas beeni is4(ertiuet by the IrndtrialJdgun
'11dnve addincei l'y bloth parties, anld bis finldlng hren a
imsioa o! fact. shouild nlot lie disturb-ed, buit should standf as i](
.-- Ult if 111. plainltiff' loss wiPh Il(, shotild recover fronti flt

-reitants.
Tho- appeaoýl shotild, trerb alwdanid ugenci
n-d foir the, plainitif! forl N7X) Ithl eosts herie anid blw

writing.

lir TAYLOR AND VILLAG~E 0F BELLE RVR

uor#roioi-Clsin of hi>ar of rc Ij u ry te
F'rcpirlY ot Abuiittingi eil MluiJc1ial Acf, sc'. 47-Pro-

lxri y bljuio etuly A 1ffcidi " (1 'ompc), li on-1 ?4a h

Â%pp-l by the- village corporation from thev order ofrU~>K
J,. .x. 1)_ 1 ().WN, 609, disiniissing thiIr appeal fr-oll ain award

)r lnlitio to à Iltnd-ownier for inijuryN to lierpoeryy
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The appekal was iieard bly Moss(.O. GAaaow, À,Âe

FK E. Ifodgins, K.C.. for. the appellanlts.
J1. Il. Rodd, for thlerspdnt

Moss, C.JI.O. :-T-lhe award in thi motter apperar to ev tw hop
quite in vonforniity ith the fuis and the law.

Throughi the acvtion of the council, by nîcanaý of' the hy-law in
question, the cliianJit has been deprived of one iliost important
zneanis of aeos to ani f'roin lier prlnse,h existence of wVhicb
wais ai inaterial fac-tor ini their valuie. The injry whieh sihe 81%

tains in conisequenoe is not mne whieli SI]( Sifeyra in comme»lo witb
the genevral publie. Oni the vontrary, it appeara that arpiia
valuef altaehedýi to the promises hy reasonl id their proximity to
or relative posit ions witlî the hligilway part ofTcuie a .
wbivb bas heen oloaedl up.

The vase of Rie shraggel alnd City of' Winnipqg,ý U) WV.L.R. 96.
to whivih we were referreil hy -oilnsel for the corpo11ration, max
deeidedI upon its own Spi-cial f'acts andi circunîslý"taneesl,,. Thë
learnied ( 'blief Ju ist ice lui tedee lic (11-isioni In thaut caseA va.%
of opinion that it fe 1 w i t 1 lîiq, the rle dvelar1--4 ini Thev Kinrig v,

MvArthur 34 S.U.R 570 !Ivre thv fada rin the cagse- witbin
the liu of, cases referred to) by tho eýarrned ('hiolf J osic 1110
E xeheq4uer1Y, as- M-911ll s Il an Iiers 19ýSW)h1ih CIha1;1V( r~cî dtri ed
i qouiir ii( ' Courts .

The appeavi tail la a il ahSiold he a, i s l ssi t Il t

MAUK, JA.,galve rvasons in writing f'or the Saienelui~
Nie cited C'hamiberlain v. Wust End, etCo_~ < 2 H.ý & &,
617; Metropolitanr Huard ot Workas v. MvCarthy, L.H. ô lL
2143; The Kiuig v. Meaty,-1.CB 70,

RI: C'ITY OF STILITFORl) AND> mWNIIP 0F 0uT
EA~TIOPEAND) 1)WNlE.

111nuiu 'rortQifDrit / Ne l1) eoéinr lu l)! imty mgo
(Mi Prime Suffiri, ncy of Oqill / Eî4d(i m' ,-1,> por of k.1n
qin r ' ersat bt, Praimiw q ý llfref l*,tuai

o',,~ f Apposi! Asa.'isrncntt fo r 01111l L'iability,

Appe11al hy the ('orporaltion of, the Tomxislîip of, south Eu4I,
hopu frmi th- ugîu of' the l>ravag 'vl-rc settinJg lig4.t
tlue report f ,ohn Roger, anI madeeer înal îner the pni
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m of the Municipal Drainage Act, in respect of a proposed
~m ealled the Kalbfleischi drain.

The initiating miinieipality was the appellant township, and
P pr«w-i-dings, weire duly served upon the other munieipalîties
te-oil. natinely, the CIlty of Stratford and the Township of

The appeal Waa hleard byV MOSS, C.J.O., GARROW, 'MACLAREN,
mmlHi, and MALGEE-, JJ.A.

G. G. 31èPhierson, KC., for thec appellants.
K S. Rob)ertaoa), for the Corporation of the City of Stratford.
K%1 Wilsoni K.'. for the Corporation of the Township of

4O'Amw, J..\. :-Severktl mnatters were argued hefore us by the
qre couniys*,l whio appeared for the various municipalities in-
rettd, flot aIl of w1iivh, in niy opinion, require extended con-
leration, espeeiailly in thev view which 1 take of the main con-
ntioa. uameily. thait the( Waldie drain is in fact and in law a
ffient ouitlet for te wvaters p)roposed to be brought to it hy the
10owed drain, as. in i opinion, upon the evidence, it is.

Upo)cn the mninor question of the assessments for outiet lia-
lit7 of thd- lots in the city of Stratford lying to the east of
1wmie utrt-et, amiolnting Ii ail to a fe-w dollars, I will only say
A.~ àlthoughi the, qevidence is not entirely satisfaetory, 1 would
it 1 in isI trilling imatter, especýially where the owners thein-
lt.- am, Dot eomplaining, hiave interfered with the report.

Upos) the othevr or main question some examination of tRie
.>taý And of the evidenee is neeevssary.

Tho. report of thev engineer shiould staind, unless, upon rteas"on-
b4 e-rar md aisfetr Vvidenoe, it is shewn 14o Ve erroneous.
mi 1 itoi <uitu unrabiv fi) find souch evidene. in thioewcse as pre-
ote.lit4 ls.

The Wldqile ilrain was inrctdl the- ypar 19)02. To that
hole thev saan threer muinic»ipa;litieýs were a;l par-ties. It dis-
.arg1i it4 watvr, intoý whiat is ealled ErWie reek. a running

~ hlh intisintoý Romneo vreeký, nd( through the later
ihethe river .\von in flhe eity or Stra41tfiord.

The Waliei drain fo)r soin ditneoXuiS \a as the
mmýW o! Eriv mlekwiieh is thecas at thie point at which it is

olo.lto) inajkeq thev outiet of' thev Knlbfleilseh drain.
Aa fer 1>afik ais thie *year 1892 thiere was, what 18 called an

ward d1rnin, majde underi- thei provisions of the l)itehles and
rat.sura.%Ad, wh%-ich eînptied at the saine point, first, into
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the streamn, and, after the Watdie drain was oenstruuted, into il
And the Kalbfleisch drain is, as the evidence shews, sinpiy

sustittin of it for the earlier award drain, The Ild drir
which passes through. the sanie territory, is whely, an open ditel
The new one is to bie tile in the 1lottoîn, e-overed in, and élose
above, untfil it ricehes the highway, atter iéh, while the Mi
vontinued beneath, there is to be above it an open ditel dowi
Ae the out1et, the whle, as the engineer says, nlot exveeeing ii

tapaity the nid open diteic, ami tiot intended Io carr- and no
earryig into the WaIliei drain mor, water thani did thle nid, bu

whivIh. Iy realsoli lit its grcltc deth. xviii aftord t'acilities fol
iindeIrdraininig. And il isi~p>rn thait, if' tha;t i'ý the eobrdý

coclsin f arthi.N î ini cfftru only il hetlitcd. appeval froi
the( Waldie raîîg sc-honIo umi ouglît nott ligueed Flot
whatever lay 1; liv mi 1osqecc un IolPt say' Il olot sha.r

fine prccio i, th enn1lu'cc tIlo crty uannot noy
lie hevard to comlplain dit al condition w\hich ia oornîinied through
out ther puriidi sIle w Waldiv drlain wa;s iluthriiSed.

~il qutlltînz IN, il oe, one (il> evidenceo, and of vax per
kidnc t flit. AnId wc have th. iliteii toni vomînlon eprei

of' exprt i holth idsaplinroently eoatrdi-:cgting eahother
Nir, Fer1guisol, Ille oiîy î 4 gneand Mr- aid are thlt expert.
c'alivd upon the piart iut the vity oorporation; amd Mr. aiM

MeClinsd Mr. Roger, in support (il' thie repo)rt.
DoI)tait d of th tostilnînny.

Mr, crgmona city enpoekows nothing eft the oarie.
endtp~of' the old awaird drain, apparontly took nu meaaurglln

ivrnts, and muade no eýxaînIina;tion, and yet was willîng tg) pIedli
Ilis ouith th.at more wateIr wil cornie dýown- a t hing lho col no

kyailynow uli1esa lie Ise kinew the, caparity of 010 awaallr
drain,

.%1r, Ba ird i.s ne t wskecd andi l , so ti ar- as appears knw Il( iu iug1
abouitt the ea:rlier a rddrain or of> its dimensions. li Io hd nu

brenýi cirer tho wholé- grounid, ait best oiy the lowor and Ieaat ing
portant part. l1 i had, hev says, gone ovr, Mdr. Roger 's report an(
lflgkvd ait the p)blns, W11i01 would Ilot halvel take'n h11iitnlu
Infinus, as. both are ve.ry simple. And, fîa in i hsquU

lIii.sqelf, hoe %dIis lot hesitate te indorse the view (if Mr. Fergug4on

Iposdt this4 is the evidence of the ongineve %ho SUPpoM
bus rcnrt ini what sodas tn me a satis'actory Inantier. lie Sa

alud lit muilst kinow if ainy one loes, fliat the nuw drain will n
exerdt oid in capae-ity ill indoedfý4 havc less eapaeity. 1



1M 1 l'Op f» 1•;TRATU i 7f01D1 TO 0PH Il HIl' OF E 4STIUfl'E. 391

I.opoeate differeýntly bucuseloing the upper end of the open
ýh will retard the ruish of \%ater towards Waldie's drain in
gpring fre.shet. and the loiver tle drain will meantime be

dually carrying away a part of what would otherwise have
Wmto .11el the freshet. No one suggests danger at any other

e o that anything wieh mnoderates the dangerous conse-
mm o freshets is a gain to the eity, and not a loss.

MNr. Davis stated that the proposed schexne wvi11 fot bring any
re water. if it brings as inuch, ais did the award drain,
o-eially during the spring freshiet....
AUl this seems to mie to be perfectly reasonable and con-
eiag, muii.h more so thian theo iere ipse dixit of the city's ex-
ta. And. in addition, thiere is the evidence of Mr. McCubbin,

u n eng1neer. who gives his opinion in briefer but similar
7 .Asked by the learned Referee, he says he understands

when and lie epitoinises il very tersely thus- "I don 't think
propxxed drainage seiemre will bave any material effect on

,w culiverta (cuilverts in the eily ait which danger in limes of
,t in npprebended), f'or this reason, the whole of this drainage
Pme as proposed consistas in putting a 12-inch tile in the
tom of au open drain liaI is already Ihere."
The moire weiglit of etde ue say noîhing of its apparent
Jity, wax thus in favour of the report, whic!h, under the eir-
ixncs should flot, in myi opinion, have been disturbed,
.. iaily as thi. learned Reeree expressly declined bo reach a
caiîGu adverse te il uipon this vital point. lus real objection
wpn to lx. flot thiat more water isý b be sent (lown, b)1t Ihat
, khbpuld ho sent through thie xniddle of a'cîty in an open
W. He does net deny tihat the exit înt the Waldie drain is
ifient outiet undler ordiniary oircuistances, wilhin the mean-
of the statut.. The injury le anticipâtes is further down-
ut hialt a mile apparently, whiere lhe Waldie drai ea meged
j th Eri. ereek. And 110e adds: "But at the saine time (ap-

.sUly smming Up) 1 find] as a faot lhiI lhe wtrdischarged
y the Waldie drain b>' tle present awardl drain, and the waters
eh wul~d b. diaehiarged hy the proposed, drain, If it wcre con-
artel, would very mnateriaiiy affect1 the situation atI the cul-
tg ntrefrd ta on Erie sîreet, and would occasion injury aI

1 conftf te some difrieuit>' in understanding what is meant
.din t the waters discharged mbt île Waldlie drain by the
Lr dmin these which would lie dischiarged b>' the new sub-
~uioa w-lem.ii. There are flot b libe two systeins but one.
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The first Ias xitdsinve long beforo ever. the Waitlie (Irai
was ijiadv ; t1e other iii only intendtd to take it.8, plaeit. That
the elear ruut of all the ievIdenoe. And, undeýr the icireur
stanves,. the only possible question inust 1w the onu m ieh 1 hiai

vetrdto propound, and to which the evidenote mas, as 1 su
po.med, dir(,vte.d, namnely' , will tho suIbstItuItvd sehme aterial
inerease 11e burden (et watfr heing clarrie.d in thev Waldie di
or will it not? If it will flot, the objec)ý(tion of the lIty to tile ri

shneis 141ft withouit anly fodaýi(itionl on thlis pointi.
For. ths resns olud 01lom thu aepeal with 4>qx

thrmughoiit.

M~~LRINand Mwn.JL o~refor raosstated 1
viwh in writing.

C.Is* 1 (Xd), also pgrteed.,

.~IkEWII J.., isentd.foir r1qimlons slatod in wýrItIng

1)REN EN.F YUMAN.19

Acuita n Pro, 1-iols Iudirtm<li lit tdcetfnbf
Court~~~~~~~~' AdisiiItp-bIiyluPrrdcN aisf-

ioç, uf P#r4n etloi aftcr Acquitta!.

Case tatedl IN rN ont et I4 th Jun1ior ude o
ConyCourt t)f York. after1 triail belforieIII hinii 2ud jury in
(lneatSssionis. anld voniviution ofr thev defendaniiit for lineIgleti
to rovdene~saresfor. bis wife .

'rr< ilitestions wl-re st11ed41) lte evdxi 1a
Ins lehiVIh waIS b for lic (ourt ;It a prvostrial for

Elrirliki. gIffeceupn hli-t the(11 defendan WasN aIitted;i .
us to whrther the jur11Y shoui hv he t that thy ili fi

thl. defundatI)jlt - flt guit i thvY wr aife thait hj he
Ilv a l 111ty fil prvd e ficee' ' ssi ri14;Iand (3) as tu iw11Mthr th
,Illlo ( ii av b1r.n tlold tlui the lvv Iighit fid (1l lii n fl t iîilty '

*,rl4j i '.% 11 wi Im 1be ,ep -rte f. i e 1Il..( < it il io »1 %, Itvp 'r «
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wsfr ucrer offered tu> return andi neyer aisk(d for necýe&-saries
wr the previcus trial.

ch easeÀ was heard by MO»sz, (.J.(>., GARROW, "MACLAREN.
xFrTi and MAGEJ.A.

T. J_ W. OCnrfor- thev deofundant.
J. R.Cartvright. K.C., and E. Bayly, K.C., for the Crown.

M<V)TH, .A.:Uo the 1irst two) points raised in this case
lava na doulit thle trial Court :red and that, in consequence

110eh *-rror, the prisonier shul e disi-harIged.
Thet thirdl point raises ai question) which1 seeivs to me tu bave
1 ta.> litie consideration ait the trial, andi to he oneC whieh, with
mr qctoaw iehma a Jrise in riases in wlîich the wife is

.Ig apart frein the, hulshand, hiait lwlttr be deait with in a
inawbr they* are better- raised and which eannot lie fully

1p4~41 of witholut eunsidering themi; in this case it is flot
.oýry that 0he thitrd question should lie answered.

As t. thtini, &bht of the evidence, the point is flot that
1,ud prov- ainothevr indi table offence, but is that il would

evr 99141 render th!e p>imnel' hable o 4kvic\-(tion upon another
id-aili u.ff..nee of wihlie, lidi bi-r aviquittvid. The former
pittal absý-lvedi thei, ow fruu ili omlission-s for wih

fflght haebeueniee pon thiat lirusecu(-itioni. To permit
mý li e, ROW sllbjeeit lo colnvivtioni upoi)n anv sueli omission

tid b. tu permiit aI 1onii41fr ia offenice of whieh lie had
*U a(eqtittedi.

UpIonl 1114 (tller point, it is not nuw%% eontended that abîlity tu
.rrm thje 1d10y is flot an inreien'o 11wi crýime. The ruling

th lm»rel Chainman oftel Generail Sessions uponii this pJoint
ba iiaility. wsjs iinaifte-rial uipon anyv question for the jury,

.1 t b.- takenl ilito ýonlsider-ation1 onlY hy liim ]In iînping»Sll flhe
XhiiitUt ini rae ! vrd of guiilty- was erroneous. It

tei lie vxtraordinary if )ne- wure 110 lie ajdegutyof a
rtfur inittiuig fil do that whieh it was ipsile bo dlo, in
,a came4 a.% tiiis. Vf the( wýife were living wvith thfpionr
I n kwpful te, hum as slhe cuuIl lie. it miay lie that they would
oesgbjtl for thv support of holii; but, ais il was, the evidenee

thg jt uetion Or the ma\vhuiyws siwli that ltat ques-
*4 will netol roporly, have beeni wilthdrawn from the jury;

Swassc ugeto al the tiaM llat such-I was nl) threcase.

In The Quteni v'. 1?ylvand, L.R. 1 C.C. 94, if i\Jasdcie
etf w. 4ord ngle"ipreaiitin a case, o!feetn
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toi providie f'ood ami c-lothing- for a ehild: see also Rex v. Chaud
Ders CC.453; RegLina v. Rugg, 12 Cox C.C. 16;z andi Regit

Iw ldanswer the first question "no," amti the Sm.
"ys; nd1 diseharge the prisoter.

Moss, C.J,-oncurredf, for reasons stated Mn writing.

MuzJ.A.. onrrfor reasons to 1m, ,fatett later.

(luiow\ amd MACLAREN, JJ.ý, also eoneurregf.

DECEMBERiF:i 1911, Il

RE T.LAMILTON.ý

Crîmina lcs-!te Enh-miý1 -aY (Chitd( from? <!ustt)1
Mot er Dereeof Foe~nCoilrt A-ardling (11810A3

Mother~-VLidty n (awrnzd-Unhzwu flit Act of FGAth
irimini(oe sec. 316,.

Case tteiby' DENTON, one9 Of the Junlio)r J111(19S Of
Colunty Couirt of York, uIpon an iîn1]ditment andl (onviecUon o!f
d1efndaint. for e-nticing away Ilis, own eild, whlo was in the
tody of t1w mothor, as, folIgms: -1N thllre of the supx

'olrt (if MainCountyv, 111diana, awrigthe v1ustody (it
vIhild in que1stion to Illue mo1ther of, siwih valIdity antim effe

Caad s to renderi thie father of tin, ehi hl, uinder
:i16 of the Criminal Codle, fori-g or entiuing away the c

with intent to ep Ill te parevnt (1)othevr) of the posmi
sudu cIld

Tho caise was heardl by Moss, (JOGaaw Ài
Mauoru, niffl RE JA.A.

T., C. Rubinette, K.C',, for thidfedat
J1. R, Cartwright, K.C., and( E. BalK.C., for the Cr

MERDIn, .A :Theun gr-ounI urlged( in the dileudg
bi-haif, in this Court, was, thiat thev forvign dlivorce is1 of tnoe

lil'iht, in the4 face of the flndings of, the tilal Court. su
eurîvntun semato mel to be hopeloss.

Thi~~ý» euewIIhnportod in theg- Ontario liw% Reportm.
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ra urgedl that ilie divor-ce was decreed against -natural
Pa contention whiehi cornes with îll grace f rom one who

had soughit in the sarne Court and in the same wvay a like
;and one wbo, instead of complaining at the time of any
e, seomas to bave been well content with ît, and immedi-
'ttrwards took advantage of it to marry another wotnan.
1 amn inclined to think that, had the decree been refused,

sadant would at thiat time have designated the refusai
rai injustice; as well as inclined to think that lus notion
rai justic.e is that which will bond to his needs and de-
[in tirne ta tirnie.

the trial Court fouind that divorce' proceedings were a
e farce, no) great niistakc, according to my view of tluem,
invc been niade: but 1 arn quite sensible of the fact that
on of the bîniding,( character of the marriage tic may in
>untries b. eailedi antique nonsense. and the parties, hav-
men to becwne domieiled in the State of Indiana, and to
i obtain divorce there, according to the Iaws of that State,
nd by the decee which was pronouneed. IJpon ail ques-
. aet repeeting the validity of such decree the parties

md>, in tbis case, by the findings of the trial Court: there is
el to ibis Court in that; respect.
nnot tbink that any sort of difficulty, in supporting the
on, aries ont of this contention.
th. case reserved is inuchi wider than that; it comprises

sition whetbier the 316t1u section of the Criminal 'ode,
bich tire conviction is bascd, applies to a case sucli ais
ibotirer it does or not depends upon the question whether
d was "unlawfully" taken. The order of the foreign
ave th. eustody of the child to the mother, at the time;
1er wa then in force: if it were deemed that, for any
it Shoiild b. rescinded or curtaîled in respect of her riglit
.1iv. eustody, tire proper cause was ta apply to the Indi-
urt for relief: it had been once varied in the defendant 's
Igt biLa instance; h. hiad no riglit to disregard. Lt must, I
. beld tirat it gave the, laWful exclusive custody of the
the mother, aI the tirne in question.

i dJos the. enactrnent apply to a parent taking his or lier
F1rior to the. tirsI enactinent of the Criminal Code, the ex-
to tbe legiuiation in question was: "2. No persan who lias

ay righ t ta the. possessioni of sucli child, or is the mother,
Ilaimed ta lie tire father af an illegitîmate child, shail b.
, bs pyomeetd by virtue hereof on aceount of gettinig pos-
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sssioni of uc hild or taking suil iId ont of thev aosio
anjy personi having 011, law%%ful chlarge thoreof."- T111 exception nqb
is: 2.Nothiing in this section shahl uxtvid io ariy ont, wNho gel

pnu~~iinof kiny elhild. clairning in g'ood faitih a r-i toth
possession of thev viild." So thait thev rnactment wouild semti
apply to any one doing any or the, thin a anst which it i

ainiled, uless "climiing in good faitit a riglit to thle meflo
of thle ch1ild; -1 nld dte allieudment to haive enagdthe eharaces
as well as thle seope of thie legisiation. If thev defendillt reail
beIlived that thev deeree was inivahid, 114e wa wonly nviced
but nuo question was, or probaly ' could be, in this, oase, nr%,e~
in that repc: sve Ilegina v. Watts, I- Canl. Crim, Cas. 2&j

wieh thev leýgisiationl in question wvas held to be pieb.j
sucli al case as thî's. There, is, of ore a vat îpait et*
this ease, in wieh it is said that thv hl' w'eIfare and th
fathecr's natur-al feingmnpelled his act1, ani that of tkinlg witi
initent to steal or for. other bad pups:but thres aiso a vu
differenve between thev puinishiments whiolh imy he infflietei
from seveni year-s to ajny shorter terni, however short, or, with th
consent of thie Crown, "sscddsentence;", nu0 iinliim im
prisoninent is prescribed.

For aughit that mppviars ini thisý ease, the eonviction, la rr
opinion, o)ugh1t to Stand.

Moixs,.JO, and MAî ,,., aglrecil in thev resuit ftb
reasons staited b>' eaehi In writing.y

GAaeow ajntiMoIj JJ.A., aiM1o. ur11,0UEJV.
give reaisonis latterl.

l>EUEMBER 19T11, 1914

OREX v.Mc VIT

('rimimd aw-rudl Sale of Lanid Subjeet Io Eqîeily da
Redmp4mCr~inl odee. 4r, 121 -" Prv g.

Catie statvd by the J udge of thie (1ounty (Court of Pool, bIwef
whiom, wvithouit a jury, the dlefendlant wais tried. rhe ebarga w
ld unde-r mer. 421 of the Criminal Codle, -for thlat hoe did, knoq

«This V1aýw wiII lx. rg-imrt.d1 In the Onutrlo 1AINW R.port.
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if the existence of an unregistered privilege, being an equity
deption in favouir of one John Wilson in" certain land,
udulentIy make a sale of the saine %vith interit to defraud."
evdene was made part of the case stated. The trial Judge
icted the defendant, but reserved for- the Court of Appeal
luestion. -Was there aniy evidence of any unregistered prior

t, mor sale, hypothec-, privilege, or incumbrance, of or
ithe. said propierty, wvithin the xneaning of sec. 421 of the
il Codle of Canada, aind did the acts of the defendant, as
il in the evide-nee, vonstitute any offence within the meaning
e Rid section?"'
setion 421 : - Every oneý ia guilty of an indictable offence and
* to one yvar'.s imprisonnient, an(l to a fine not exceeding
ý0, who. knowing theistnc of any unregistered prior
grnt, mortgage, hyIlc pivilege or ineumabrance of or

any ral propeýrty, radl ntl akes any subsequent sale
e nmire. or of any partthrf.

h. alpcal w'aa hlear'd by- MoSýý , .J.O., GARROW, MACLAREN,
wiri, and MAGEEw.A

C. Ro)binette,. K.(.'.. for the def'endant,
R. Cartwrighit, K-('., and E. Bayly, K.C., for the Crown.

[FUbrilI 1 -J.A :- That the \\ronmg which the defendant was
1 gulity oif comminittinig Nias onje comiing ireli irithin that class
la-bief which the legijsiationi in question--sc. 421 of the
inAI o-a designed toý prevent, there cari be no doubt.
wrong %Vas the elin or the land with the fraudulent

tion t defcating tlie unreýgistered rquity of redemption
ilsn in it.
ut that la not the queivstion: the quiestion is, whether that
ation envers Uic csse of ant equiity of riedemption, or is lame
et Iet h covers the case of any "sale, grant, mortgage,
the privilege or nubrne"But îs an equity of re-
,tUon in this province, enbrcd i any of these irords? My
P. mut b. "nt)." At the tial it iras treated as a privilege;
w astat, right. titie, or interest !il or to lands in this pro-
in u denifnated. If the words "riglit or interest," or, as

Iy i.pms.ed, -right, titie, or inter-est at lair or in equity,"
bf, add.d. the legisiation would he inucl more compre-
ve, and thi. case, plainly, woufld have corne irithin its

s th leislation i8, it miiis, in iny opinion, be held that no
*, agint the. provisions of sec. 421 oftheb Criminal Code,
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mas committed in this case; and that the defendant should, thei
Aor be dicarged.

MeC.J.O., and MýAE, J.. eeOf the >sjme opixiion, 1

reasons statd by each in wrting.

GAaUOitýW and MAIx*,JJ.A., alSo eoncurired,

'MW judment or the Cour-t wais that the aets of» the defenda:
as shttd in the evide cdd W notnstitukte an offerce %%ithin t
illeaniing of secl. 421 of the Criinal ('odu; and that the eoriv

lIl I ('FO(R'!' 0F" ,JUSICV-(

lîpX v. TfiAI.NQIt.

Liquor. Lico uS, Ac/Joh4e r fc 1-n Iic(1S-Q
lisC «f lcs tha,~ue <,(irl-<< -0n, or Twvo Sal.,ý

Ecidenç< - li».,, 1897l ô<M. 24-7, se(. 2, . y 2,

Appeail by a icel ispector-, unider- sec. 1*2< of the Lkui
Liveilse Act, f romn the judgmnent of the Jiudge of the (tous
Court of llLtont, quashing the vonvietion of the defmidauit
a chaýirgie o sviling liquor. ii greatler (iuatityý than one. que
eoxlitrarliy t») the provisions of sec. 2, vlauseu 2,' of the A\vt.

Tho doT endant, John Tr-ainor-, wais anhtekpr
(Jergtunand wals the biolder of a tavern licenlse, but1 ut

al shop liicense4( withlin the inianling of' the Ac\t. Il appea
froin thef eývidenvce taken before the Juistices whocnvte
defendant, that one, Wa ilk speciail oflivr of' tlu lire
depa)jrtmenýit, wetto the liotel1, with Partridgel, another toti
anld tli» latter asked the br-tendeitr for four huttleâý, of ale.
bakr-tendel(r replied,. -I cani't sel! you four-. 1 van w50 yois
01011,' -and put al billtiv for- vmch on thle barl, ror. whlivh thoy Pl

'lhle ba-edrthun saiid, -(ro out and voine batek in, fid d
vanl gelil a rwe buot.tieeah Wl and l>artridge wel4
on the verandah, revinailned al minute or. twu.) welt1 ilito thq.
aiginl, a811d ItI b)Otgbt al bOttV ie S as befre Walideek MW
thalt mllun they holight the lrst two hotties, there %van



RE' MA RSHALL

iding- betwveen thiem and the bar-tender that they
o out and eoirie baok aud get two more, and that this
iding waa earried ont in their second purchase.
is evidence thie Justices before whoin the charge was
ieted the defendaLnt and imposed a penalty of $30 and

ýpeal ti the County« Count Judge the conviction was
vith eog'ts, on the -round that there were two sales, each
was of the( proper quantity, and flot one sale, as held
_istices.

ppeýal was heaird by BOvr>, C., LATC11FORD and MIDDLE-

Cartwright, KC.for the Crown, argued that the cvi-
the case shwdthat the 'County Court Judge errcd in
Lhat, after the sale of the firsýt two botties, there was a
le, not a part of nor in any way connectcd with the
was elear tha,,t the two transactions wcre in no sense

mt. and vonstitutedl in reality one sale, and thc case
broughit within ex v. Laînphier ani Orr, 17 O.L.R.

ilaverson,C. for- thec defendant, ivas not called

c]("A of the aruetthe judsl-ment of thc Court was
orally by BOYD, C., dimsigthe appeal without

ther. did not appear fi- bie suiffienit ground for dis-
lie decision arrivedl at by the ('omnty Court Judge. It
however. a case fo awarding e-ostsî to the defendant,

.vi.nty 'saiingcloe bthe, wi-nd."

~ CJCP.Drcci.'. l16TII, 1910.

Rn: MARSHALL.

nsirwtioi-D-1)«7/ of Lgte îtor-Tmeof
Dirbtion or ScItlerenit of m'il tae.

atîig notiee for the dletermi înation of a question aris-
e wili of a testatrix, dlated birc 29th January, 1909.
.,ttrix dlied on the 10th November, 1909. By her will
,(J au(] bequIteathied toemad of twelve named first cous-

L.U,. Nu. il-1ia
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11s on o) 1ho1 wa 1-me (. ) Baý;t d-si, an 11ý-11 1ý1 kq a sh r,~ o ,f Ilir
reiuayesaead fr1 Ilaking th Is disje0sit ioI oel 1'l Ilh lin>

vide a, follows 1 'ho 11 ld an v de IO ore o f theseq beri -,ici

'Ia 1;HIls Iae herei (Ê theý twulvo lirst oous"ins) lie' dl"qeea
lit the tirnei oif distribuitioni or. seufld-men't dif m ' t1ato 111i oer lier
shart, or shares shal bd, nuli and void aîîdi filet succeedi or lz t
thev deeeasedirs or assigns but diie qal ibthe slirviy
in)g flrst 'ouisinis hierein amd

TOMIore 0. BaIteied o01n1 theltl Ma:,11,a iat tl%
tlie of blis deatl n istriuto Or seteetOf the1 ýstajte of
thev testatrix hdtaken pace

M. IL udwigKýC., for- theexcutr
N. B. tia, 'K . fo )r the sur-viv [ng legatee S .
Nd e fo er the roere set 1tive o t r neix t ofkm of Ilone O,,ý

1B1ateos.

MEi:ýFý REDiTi, o.J :-Th t e sin for deelision) i s ohtir
lot , inl theid evenIts thbat have Iape ld the g ift o% er to the

survivinig beIcIaMVILries îook uffeect.
A siiiiliir quostion aroseý in Ili re Wilkins, Secrv uk

wortli, 18 Ch. 1). 634. Theli teýstator hy* hia %vill gave thec rt-,idag
de f i is esta tgei etaly b etween,4 i fou) ir i iiedw(1j er( son. aid 1 prdv ied
als flihlows: thal -if dcitherýt of themn shouild dlie, eforv the fine
divisioni of lily estat i he Tbequeaýthi thx -,haro (if sncbh tnw
inoneygýNs intendeiiid fier, hmr oir lier su hiingii- diel mntit hi.s or her
vhuldiren or iehuldi if mgore thâni one Iii equal sharesi for tbgfir

eWnI uiSe' aLbsolut-y 11111 if OnLY ly i one cild thenI SuehI oly Child to
take- thlt ptrent 's shiare, for bis or lier owni Use )bojtl. r.
.Juis t ice- Fryv in1 dehi %rillg ilu(gtllett Salid th10 tHere weý re l
two posbepiriods tei whidh thlt words "final dIivi.siont oi r

esae"ould reilte tile fir-st," hi, said, "is tile enid of
pt>riod whirhli te Iaws Illows for l11e distributimonfe ili.esc te%
e! feeae per iIS 11)ý1Sodin1S, t 1ha t is, t Wele VImonL1 1th fror S thP e d1V1et t o ý>f 1
teos tto)r ; t1h1! o 11h-r 1.4 the1 prio when1 % 111 the1 l i s falrt11inrgI o! f h
ltsei-ta ba1 ls IIeenv go"f t in1 11I 1 md ctua11 11y di vidcd , 1;" , md1I t Ilc. oon.clU,
sienl le wilit ie crne wast 11111t thlt WOrdS r-laýted( to e b.od Of
t hll pvrid ahoe by 1imw for tlwt dist rib utLin of! lite eýstates- Mq

Th'lis case, wmsj re>firred( te wvith approval hy Swinifen. Ea4jy, J_,
ruIi rv (Judr Cloulder v. (ludr 1905 j 2 ('h. 10<), jqr,ýý

4Itea soi, III tilttia difrnebewe h xpsMo
"fnldivisioni of In.% vstaLte" ami 11me words o! thb, tketati



ti o! itiuin rstlnn of my stae. If treis
aay differeo,rw the- latteri %vords; sueem 110 me to lend ihciiliseives

m readil tu the cosrcinaotdby Mr. Justioe Fry,
&d 1 f-Illow is isin

Thé z4IL, of zlit. application \\ill 1w 1)aid out of the estate iu
t11. ILwal wy

~vua~aI.(ouri. EcEun:a16Trn, 1910.

SILL, v. ALE%XN)ER.

Daieoi - Quilnt iln - Difiarni ioni-Jur)y- Vrdidý for Xub-
xa.mtiol sum-ir fiusi ofCor mUfu-ot- -
/fwiea <o ÂUlow to ScesfiPani odCueDs

rrtiaApsa-ContrlamStruk ot-rvinfor
&iofwhn utblsh4in a ow Ato-eua of Ap-

leUltc Cour< < I trfc

Ali appea#.l b>' ther difendant and a eross-appeal by thie plain-
Iff rom the judgnienit of MUOJ,(JJ.Ex. D., upon the fiind-

ing of a jurY, in favour of' the plainitiff for tlie reeovery of
#UO dMageS inl an1 actionl for siander. Thec defendant com-

plaina.g of the amourit of thie dainagles and theo plaintify of the
the trial Judge's refusai ta allow thie plaintiff eosts.ý

The- appexal mas heýald by BoyD), C., LATCIOBI> and MIDDLE-.

ri%-, ..

L. E. A, DuVernetl, K., and WV. B. ltýaviionid, for- tie de-

W. N. Til>,for. tho î,aiif.'

-The trnd o! decisimn i-s in favour o! reeognisinug tile
pnac e ie jury v i dealinig with it quantumii of' damaJýges'

sward.d, The Court will noihsiat to interfere, if satisfled(
tht the Allolunt ii sI) large thint nlo twelve mlenl emuld hlave

Jby iven[ it, or if satisfleýd thiat thie julry Must have taken
nto s.-eunt mattpra whieh they ought not to havecoidrd

,(, im-j.df tipon a wronig piepeJhntnv. (4etWeste rn
JLW. C. 19041 2K.B., 2,51; but, unl te Court is for somle

rX on sedatife ithl bbct verdict as taý feel warrante(l
in irrattng a liew trial, thien the war o! thef juy annot be

;,11A. '. l 1.11 ý 1 \ W. 1.'.
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interfred \\,;[Irat v. Watt, 194)51 ,U. In.luatin
defaniiiitlo]]1 jr isl peeuIiiarly quaVîfie de-ai withL thi

qusto. hy reaive to> award4 videieOr, eX01plarý
dangsadareo ney 1l1*ilo tuan onfind tot te, attal diaia

shwn )ttis v. hesnIl ApIt. Cas. 191 Th de.fend1an
iluay he quijte rihti syngtat di ny iade rv t

thalt like t Bod and that thilaintitl ean flrodiie'
etet-ii and friendship; but, wiiilo thiat is ai facoroi, lthe juarl

unidoubtedly onisiderefd il, asý init wa sa h oelan
7hlif Jtii is chrg lpoil thils apc flt ae

jury annolbe, ronfilncd b thî Ileitett 11li[o te uy
dalltages aret enl1itlto 1 ,( lio aitliev tl condueto idf Uthe»d
anit fron lri te ilie the, libol wvas pulilbeid dowal li Ihle lilme thèl
givr bbc r it. Tho y1< via oiderifo1 whttt his coî,Itldueî lias 4e;
bofure. actionl, aferotion, ani itn ( im durin the triai :

pei.l Lordil Eshiter lit redv. Gr-alitn, 24 Q.B.ù. 55.
Withou in ay wayadveNiy coniuctliPel Ipllte oe

ildoptoi 1b.y tite defetidanit It lis oltse ott ai M".se tii.à
his ndavu lu aî serin upon tlte hi. tili1« %t.11i4 avgid
ing pileadin1g in justilioalion, and Itisý attemllp l) o1 go ti mb ontai

lnterindur. tho notice, (ienumlters 1intenIded' te lie, stt 1
innttiatonofratgs \înay 'i aveiniune rite.jw

The ur Iniy aklso4 have. thoiett that the- dufcildant 's; vqpiant
t'ont (Ji bis longii silence, fri-'? bbltte thel agreu"n of April
199wa nre into 1, libs ttack il [etti the. plailittif il
Miaroh, 19310. ix11ic .1e ;mei antbec o odf ith ail te

getthat his conduell(t uipon thatl ocainla e a ev by r

NethraIlth tinal nior iuponi Utc, ajpeal nuas there anYbtiaj
b ildicate t thth defl tan lit ;tty wa reN% ede* d from thi

iftgc iade- the ijuryN, nol 4<1iula, took Ite vi<lw Iht heearc
~cr unustfle, ad ili tilie coretae alhd orlt'l Subs"tan

til illon v. joncus, 1110 i.. 0 bb Uourlt ref1laýed
interere ith an wardof£,70 Feeie Moueitonl, [4
(disaenbing) in bieourl oe! Appa,[99 K.[ 7t. aqet,,
<'Ilis dnttte biaItedftart 11e îtioen o any'% deitau

aîory initent, and il cal lie b ru ec fIhat any actuai danoe
bais lètc»I Suffe'redl I'y thev lintilf. Tho ver-diut o!l £1,75o la

suu ab ueypevrelti on lit groundri( at1lo thIle dfoqd
anI are Init i f op i, (,rt ile bolu a ncuw tr1ial." Yeb 110 lot)

eJ fge t qu1gLrt1t bte 1 ire1 n aln calledist qý(ý it1 for i- initeiýr fi ,ri iioL .
1111 t ei1li parî nirso 111I ldallte Iatag o!r Lodrd ren
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c~ (910JA.C. a pe. '24. and >il\: Thoi dainagc are eerainlyv
aV. but twvo thiniga. iire 1be iuebee Th',uy r
tilo tl tbink, il the Il)r ufpofstsfcuyt lil

.d tiywretejgcofi) t11t 1,ome nrdi-nt of,

* ja~' ere enitfled tIIo say tha1dt th'k- doodutkl
ed. Thereg) a nuv tribal moe ite 1 ec

wlbor the defendants conue) itii te riinlpuliato

d ~quntyheraa stailip an earcerwe ouiglir 10

~ Iariyand that his inrs l ic cininiae
%i" tel tllq te the. injurlY irgnll dne, anld thiat thlis was

1,b0 anid ouglit Io be( eheeýlkled, it i 1*l for tii lo say siu;
A. th.eugh the. daaga re Ixgh di luit thilik \e eaul initer--

rie- W.Ire not authorised teo subst1itute, milr (m i~ o11
mtten%(o tiis kindl foric 11F. of, ther. II wouild bc lnosýt

ifair W itertr ad te live tlle' defendanl;t ani porunt
noeaidrfis, tacies ad, if heV SO deic t aoptautr

ueLrw ait anoi(ther Eea\iog 1 E \cry trýil exoe the pli lt illt'
Il>te ttiherl îattac9k. lIt iS 11ot meel nlesat bu tho

uueesare, fa1ecig le shou]id not 1ihl be tice,

Thiii aàgi, tl Iw oaPt lif an, adldit ionial t rial 1ý is 1u 1miliiat-
ViTe- gi-id o! ail enrtd demanda, thai thr shjoUldj be

dii go! lt iat io part1 iula . 1 lr I ly ,ý litigation of titis, k l(i d
T110.1 asý1 t Ui ro-a>ali Upoi 1i ho~4o joli st f l Th

~! Ju~il id not. as I rcald t he notes,li ef s <ssbcx
miae wil he verd 1ict . MliNair v. lloYdI, 14 1l'. . 13;12,

t iat lie wa bouxîd lu tcep the( fing(l) oif, the JurPY 1111)1
1 nlttàeil beflorec theîui. There' waiS, \\V tlilik, eugliigiIi thle

Iocodett justif 'y fl ic( e-xieiseii lcf th y Y vd
~ti~ vent4) the. Judge unde oui rateeo ajtla

stak. im il for. uis 14e ilnterfereit.

Th.- aeaql sholild lie'dsise ihcas and the eoý e
)P.al ime withouit cs

7h.p iefendan;11t, ilt IL sai, lias ak money l ja'im jS aant lie
àiii, 811( littellpte'd te) stt up 111iN caiml 1 by a9 counlIte..rtl

Ille ai-tcci r oordalwe wi t IlwelI-Set tled prla tice, tis
laml wits struck out (Cnt ral 1 3an ik v.Oboc,2

j HQ. W.e are jnem yasked Io initerfer-e anidprvd
Sjuiaqnt shali be set ofi' ag1aixist thle suggested d-aill

~~~(1( Ilalbd.Uonte motion tu strike eit thle colunter.
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eaiiii this ilnattr* shouild hlave beei de-ait wit. \Vt, 4axmttrý
uipoil Ohis appeal intrfrt ,- do, Ilot pals upon thel -1u1*tiom
whethehr t.bc deeat is nowý any rer' but oui* orders

ilw 0 \ ade i s il to pIi ejudt-ic 1 If u î>o anlï11ilmlý1y tion l Lie n iiay

1>) l 1 L., CI)1 lTl. IlEemmuLu I7TH, 191U.

'XVAREN GOWSKI & (20. . FOUST & CI0.

as dlain iae foir brweaoh of al eitret an di isi', fg )t -eed
a'ta' counlterevlailli.

Thev p)rinipl ro-41uIld of' ap1ea 1 was: th a t 'qdîe fee
al tho 1 trliail baid beenl imnpr.q0operly 'Il T 1 IS Ny Pmmu<,

Ilho trIied the' aot ionI w it houit al jur Iy.

1tue aIl was lIwar b. y lkvp t'. IL 1Wi Mu imnm.a
TON, 11.

A M i1van I icd oll 1, K . frtlic feiait~
V. Arnoldi, K.c., fri the pla int ifIs.

ILu, *qIIIIII :-d'omm iluatios by te -l epho1w al''re o uiiuu ilIkw
rurrece labusin Sa ili fi rI attirs ai9 t, IawU oýf ie

is o 1 )F Ltt( irito)l11 1the sustins ;arIýi 'ixi l>t, y th , e 1 ILt-o%%*1
1i(tereourSV, TheL('0 1 conversation a tai md - 1 cf l the1 Ili is

or l overe adwts sa il 1n 1 w i aidniissibleo tog t rIlim
îart îua bÉ ltmabl to rogisi tho %-oie Of th11e -pa ktr At

11h i l or. 1endt. Vion I s degee - f wgh or rccvne 1 1 ay b.
rie t» wais L'omnInîunîIeai i - it I111d - an reod, b'lt t ho e vt i é

tI sih evidenr. i s t»o lie lv rt to thev itribunl of trial,
l thIlis calse it i', in i l o-ilcnc tha t th r wcrc'f %% ,1 t er ai

ona ivenI day, at al givraI tini., hctwulen thev pate;w At
1 'y 1 irzw is d Iie bt(1ly th other111, h i; Noii-It fio veluidja

%, :11"s ai by thIe defrendant l'y ealig tusss h hoawd

ý''Iil w l 1-e rei t in l ir th >na i .w Popcrt'.



leiCE , . TUR< )~ 1<> IC.. Co.

wo A.ri- a, tranaînitted tlru1 tewie huhtîyrn
14) afflrmi te wonhesoe It secîn t, that slil fvidence

s* nlevant and ;ileor adissýiblethog th vlialuei of it;
ry Ibe lltltfr ger nothiig Ili Ite judgnen oftoewoPaff

.oitefaris gel, flic case ani l 11, t' jlin Iliffrn
1h iis caeprimat facie. thekrel %%d, aI ct*iIversat:1ionI guilg on

st thel telphne part it i, ly. ilic di4fendiant s side 'if Ille
~mv~tin, as ear byth irpts1 ~itxesssand thalt

(Ili-% e-al deo e lis i-oomptenýt evdef tlouh i liy e

that 1iere, was Ill oune at 11w other d si) t1lat the lecdcn
vemtiout was 1 % iý a pretnce or tat thoier wasi. soîne ine- ýpeaking

oerthil the. pers'oI sogjljit to be f'ctd andi s() no wc,-ight

oeidli be gi venI te) what was heard fiY tue' proose it Iegs.ses.
~ cnsdertinv ouldl fot go ti o i xihlsi o f the

lebut tg) the'ir perinece *iii\ ofe utontraidi(etury or
faJ»tr act., Aocoringl f0 theu cýotetion Ili te def 9nd-

mlts. .ihiit wgaa heardi b>' theseo person., would he paritt gut the
«sl- .et yvt ii iniglit ail go for nothing and be( displed b>'

tho, pllintiff. - -

tRte lne e ilsvAnrw. 111I. 202; M(ahyV.
?eb.ýh 1864 Mas. 67; Platonl v. W'cleur, 6 L.R.A. H12.1I

1 hiavei corne te Illi- fillsontat flic vdnerlce
qlbo>idi haive- hlev~ ecil fotr whal if was worth1, anld thlat

Ie beuld Ime a liwW trial on tIs- grounlld. (~sswiIl lbe re-
%#erved tei bct dealt wifh bY 11w trial JudgcÏ,.

LATUUOR ll>etd 11191Tu Jj., agreed, tlic latter stating
rtns ut wrs itig

DivteNuom Coric. DECEmBER l7Tfl, 1910.

RJ0CF v- 'TORONTO R1.W.- CO.

5< ro, if) lxsInuy thrsom ('usngTakCrossing
&eiid Car weitkouit L ktqNbuc Exce&çsive, Npecd

-- j'ei NO gleîw-UUirntili NclYr 4xFnig of

jury -C Oxs.

Âpp.aI11 b>' the detendantýiiis f roin flc dgeî ofM.EDTI
liC'~ poni tliv fld i t' a juiry, ]in favour of Ilie plainitiffs,

ilis s.iutors of J. .1. Rile-dcasd in an alctiou furdaae
hie his ifath.

rgee willI hog ri-perted in t1e Ontario 144w Reports,.
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l'le dcccea.'ed alightfed rolil anl ueastlboundl car topposite ti
gate of the Toot Gnrl osiitaI[, upbn cerrard aiteet
the uity of' Toronto anid attemlptud to icro-ýs Illo nurth traok
the d(efontda ilt,, i0)hn Ile asisruek byý a ý%s bou-k-ndI car it
killed.

The jmdgtnnt apprald aginsmw- gid at tlite ýeOe.
trial 1t t 1ho act ionb, tei- 'ouuri of A ppl , 1 V. N. 912> hia
inig diretetd a nw trial lupoi apel Io he ugmn
the first trial.

Thepreentappeal was heard byý Bli)[, C., LTuou&

I>b.MoCarthy, K.,. for thv eedns
J. MacUregor, for the lasintit.

I3oyu, C.:Acrigto fIc idns ttc h u u
the defendnt wert' gufyu ngiew i unngter
lit an recsieiec; hdce-dwsasugit tngi
gence-t by lnt lookinig fur thu prahxgcr n tire mt,

nia»ii, aftr lire b'calne (ialo th(e Iplaiiiîtifs daniger, cordj
have prevvented t1w e accident 1»' th (itireg oXri'u reasorrale Car
but ho %vas lnegligent therein ofs lht fltoo great p.d
1 rvlad teeexriin as to) nlitý,Igtent sipeed as îleikiir tih
ainre thing theu speed of' the car was tiruio t "to grea<Il
or ' ,ixeive1.i," And the las nwera ini t1w lii f ti,
vvidi-lce, indiO-ites (as ,;jid by os,.JOinl llinsIy v. 1I)t
don Strvet RAW. Co_, 160.1.2l, hi oiioniý tba:i g )
11notor'lil, aprhn Ing te situiatin antidin cverythin
ill ia pucr ound it iosIt) stop il] Int te avuidj th
impacI(t ut' tir car. becus utw th xtrelne rat'. 1t s1«

Tht. primary anld ltýlito negligolnce of te dofcnglanlIN
unv aindtie U me excssvelpedlTer is luidene
uther ngieeira»ii thait ot excessive sped whieh oea~
arid wasx thre direct cause of thre irrury Bt that eign

waSS lonrigren-lt %vith1 the nlegligenlce ut Ille deaaed nnd j
Vilae1 Of jo)int nelgneof plaintift anid deedat huo
lie no reoeyfor the plinitiff, aoicordiîrg to miketidrlle

gf Enlri aw.
Athrway of putting it is, thlat, exessive apeý't edwa t1j

risk whcrtir dcae assaurned in thei attemrpt, tu ru th
tr-avk, alnd has goinig on thu trac(k ýa.S .1, itieri antii deiý
cause,ý Of tir injury which reaulteti in death...
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4erernee to Br-ennero, v. Toronto R.W. Co., 13 O.L.R. 423,
,.R 195, 40 S..-1-50; Snow v. ('row s Nest Pass Coal

B.RC'A. 145, at p.1,55; S~cott v. Dublin and Wicklow

üui iit gv osts, for, 1 think it is a inonstrous thing
t pisees, luke thte turace the General Hlospital the
iould be driven at sncli a rate ais to ixnperil those who

j the traek ini theviiat of the sick. The car
ig to land peopleý at th',at shouhi be a signal to any
ipproaoling var- li corneo to a hlt tli the car is unloaded

7rvn:FOR anud MIDEOJJ., eoncurred, each stating
;ian writing.

p.al allowedi withouit otsand action disrnissed without

~ J, DECEMBER l9TII, 1910.

tion of Esfafes Ad 'ulonOrc Alwn Admnuiýs-
ttrix Io Rogstr-Aptoab1ao-csn Desig-
ta-Powe.,r li Rescin--App, il-Lé,a--artiîtion or Sale
Lans of InetaeAplcloi orStatus of Applicant

i~sugwmnt f !neret l Lands çReccit'er-Injuizction.

ion by Saimuel O. v McC l h iier of Mary B. MeB.
Y, dreid to se't alsidef on o)rder aloigthe mother to
saltin unde-r the Deoltin t E-states Act, and for an
>or the. partition or sale, of lands in whiech the deceased
.r liaad an intereat ( sheing dlied intestaite) ; and motion

mther for a rece-iiver andl an injuneii(tion1.

L Macinatosh, for Saliel O. MCly
J4ditaw, ., for the miothier and brother and sister of

,oui, -J. :-Thed late Mary 13. MeR. MeCully, at the
her death intestate and unniarried, on the Gth July, 1906,
powner in fee siniple of the southerly part of lot 26, con.
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1)_ inl tilt tilwnrsliip df York, sfflljeet toi ihe- p;aymnt by her to lier
sisider Laura ani heor bro.lther- inneh lu qual shaeï qtf on
fou)ilr th 11 f thell renýilta amýi p41kro efit 1 cfil sui f la rr unt111il th lisale- t I.hr.-
of,. and thr ife t p thepyaiet hi Ce caid aistr ani brothrr
in qlil shiareqs, cfl oneuuth t pràiereaise at sueh al.
The fari at th, tinw iif lier deaith wasr- indi-r laefor a tenu (if

ten ear frothe Thi-It April, 1902, at ani aunuilal reticf Ï400.
The hirst" lf theg ilitet-te wure Ilir fai*thetli 11 liother'l sue Ille
bero)therý and sistur enied

Thev fathelr anrd miother-1 ar-- livinlg spr.It i: alegd
Mrs. M ulytbat heir hnulband, a pliysiuianl, ieft heqr in 85
and, ale'esdn or a finie, ill lienin e t te Tea.,
wheore heo pruerei w t he val1ls ivorce. Aterwardsý i, h
weunt thrcumghi11E the 11 fori' inarriage \\itli ione or two( peirsonat. le

llow reside n Texais. Mrs. t*uulyapledfr hlttiirs tif adq]
iiniistration (ef lier Dagtrsett. Ir. MvCIully ,t~ a

q aIv ialt ili l o1 1les.i 1il) 1 and 1 hil n"eif Ilad al e icaion fo i llr aIdmIi fi..-
t rat ioni iado 1ly thew Trusts ant i 1( i ruarlite c, . a i ld . qin , e

1(,i1 i sud servediq ,an rti up11ol n th ti ria ;u i h Sitrro gaIte ( ourîrt t
Ili (Couln11ilty cf l Yorke , on tlt' tl 1 Otohr 11909,ý judineL'llt 6 ws
rcndercdl.k( allowi ig bit ters ilfJ adml1inIlistlral1tin t 1 isue- te M

MeUily.
1 l tliv nîtit-l f til- eiri. had 1 eeî un thellir 1)r( b digs. M

M '111lly, ( n tue l91 I i it, hci i ;n alcI.t il In l' for lii 1,rny ,k a it
Iler buhn.On thev 281thj Octolwer an ordi-r t%;s niie foer tibm
paymenvrt hy 1 r. MM Il y (ef ltrre-ar i- f inri i a I (l oy, amimnut-
i lî l- te )$44, inIlleri ri a liIn( ony allt lte- . rat cf 16C a me nthI, and
i lte-rim Il1ishureinets ' to hei dte cf u 1Il-ic 1rde, .allnien itig t
-+'-'l( ): 1 ).W\V. N. Anriý1 apeal f rtî 11 l'l i i e ý1)i r 'i di mi ý
ihl) 18s7, u order evii noti ecaîiiplitl x\ ith. anti ort f x~
tion weeissuedl anti pitet(-ýI iii Ilie Shiffit's lat

l .illnuary, 11, )r. .MA 'ully I:llsuneed a i ,tlion undeIgr ic'a
But ;95, pretu11rna on li 1S -)tI 1cVbr-uaer 1 y, for) th paq,.1r t i loqur

ale tf the lands whi(I Ili.s daluiler 4 enud ait heir- decease.sc
)il tht'v 7th Il rury 11po an exl pal1')lrtu el pl icat ionr oni boli0*

iii 1 Mrs. NI (lilI y, 1 I insd il an nr il I a l"î in 11U111 fi1i 19 "f al 9-aulti11
hy1 the1 adin ist ret rix ulndelr thew DevIlut ion clf Kstatos .C

ltS ( , .S197. vih, 1'27, sec. 14, aqs nînendeil hy >2 Etlwe. VII, rh
17, sce. L

Thi as filled lun theli I ehrur by al unction oi
1 ,j 1rt cf 'ý 1,,N Mrs iMeUu1y fior eaniii rd ,r ;a11poei it in a r reqce4 týi v vr, i ih

liili t1ern1S, te) ricover sudl vueciv riny shiar, tir intrst nuj
1111,1y îa iii blis daulghiter's esate d for11 ant inIjuuc;lien "



1iin IDr- cu froni seliing ori iinterfringy with any share
nt-ý l14, rmay have insuleta.

Appilatio ii ow madei on hehaliif of D)r. 3cCulIy to set
Ié th- o.rqder aoigthe tiling_ oI'flthc caution; the motion
an re-r for ilhe pairtition ormal of' the fairn isý renewed;
M. MeCliy on her-i partpese fo)r anl order appoint-

a reec»fiveir o!f lier hushandm4's iiteýrst, and for ain injunction.
1 oeoe lit reasonýq for vactigl 1 the poer te order of
ilh MIrury Ai thvonditions, re1,quired by se. 14 of the

dmlig'in gb! Estates Act- liiadl been gcoinplied with by Mrs.
. 1111y. ald I %%as satisfie wiliv propricty of per-mitting
vailtion lu leeistrd The uaution \was, dilyreitr,
the c.(t o!I thergitato is thiat the( lantis ane voec in
adiiitratrîi-x and nl ini tIcher: sec. 13.
Th, order aild byý m, as eron designata by flc Act.

8tautegivng uridieiondoes int authorise an appeal,
1 ihave not, nor liias ani ' v g of the Iligli Court, given

,ini leare t, apetaL. iieninsda even Il appeal must
toa Diîioa Court: . Edw. VIi1. chl. 41; , sec. 4. I have no

wrto si-t aside thev ordeir 1lic iinado. even if tficeircula-
~~~~;1( warate -ul a oreaity do not. Thc appli-

4691 tea reeM1ilP th odc aloin fic caion to bc flled is,
~tor, dîxni~d i1tll 'oatS.

Ir, support o! Ilev app)liqcationi f'or an orderi for partition or
.. n iiff*idavtit o!' Dr. Md.('uill lias bee fld. 1It ,setfs f orth, in

Wiion tottlwë ordînnryýi a>egtivs tliat lte doponenit, uipon the
1 4-! Iiis daulgîltur, hecai tillcd to ai undiN'ided three-

4,1111 inîesrqest in the. Janais haeînind This state-
Il uot ndIptd liut it is allugo(l ami ustabllished that in

4ombcdir, 190,mheoret tHe Iaunchiig of tlie wotion, Dr. 1M1-
11ly 1baI aasigoed ail is, înterest ]in tifi Iaad in quiestion to
rl W 8îtith. o!' Chaitliami, Oitario, soiio "'as collateral

arily foIr ili vista, dire cuslfees, anddiurmet
wf r4e ownllg N0. or 4lî11 in futur în eown (1by

LuyteSmiith)ini respecq t ofl service hhchhae en ren,1-
edo may b. redee ii I utr, in rpetof tlie pro-

Lliliu' in t1iv Smrrogatc Court ;ind ini the alimnnY action. On
imf.it o! i auc)i costet.,. Snîlith is to reasignth pro-

ly tg.euly Thuis covync as fot hoeenri strd
Sti.produeed by Mr. Sînitl, if iust le ;tassumcdi Io hv
s ~livered. 1pàrt altogether froi the u1ruvt o!' Iweg

Ut o ti th caution, the riglit of' Dr. * %,uIyto partition or
m. did neot exs lit thle tie Icl motion was laiulied. In
*t h. wa net theni, nor is lhe now, entitled to any interest

L'E 11,1,1 /J.Y.
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ihve in ti lati o.4,1- 1 f 1i 1 ecasei dagh1r dIi moin f(
part ition or'l sale' is, theeoe imseiwihess

Theli i P11Lto o!l thci r1 adinli 1 r;tti fr tl ' lpp iiez
ouf ;a .4ý rciver arid fo er an11 in1JuIlion must l' aIso fail ant w10ithI oul

is iu in ilny opinionP, a %whl ly ncccssary Proci g at
p)ri sen-Ilt 11im , The1 farm b-1 1as ilt been seoId, anti i t 1 hr .
are17 o Iltte or nu alue Aitl arc vet t i in the dniust ratri,
T11ge i rite4-reu.tto Mr. Si i thI ini te l 1andi is bouP t i by tue Iw rits j
the( Sheoriff' ofe agaiinst bIs. assignor, ani, with t he, ju'Itinu
i l M cCu1(-i l ' s favour, a l 11er1 am1)ple protction, Ry pli

ilg th juigmntI D )r. MMCll or11 (PI.s11 si 1, to,,r \\il 1* " a I. il

IhaveII t lei atind fr1. aliony l ik hrogh to trilt 1)psc
It will t l a 1Ppi ol tin I tin-, il 1,01,0de tbdtr ie Il

liti e to el tîe

V. adorlé)e)? and ý PucarUiplilt f«or"1 "jro ad-iyL
AJiei'dfrru asl taeii ip< f eor' l '.s"Ihfe4eg

ahe Nurnb< of 1u 1 hApp0ar<enI 'oi <rou mi cI
r iySe 1>ureh il~ rl fo 0p 4if c iluînanc il P' i el 1

for Pi ficy.

Act ioni forip- teprfrac ta ageeen :IaII &i
tuev de-fendant on thle, '2ndi Fohruary , 1910 for stc sle bly t:

tieeniato tu theoll a ,i lot on iihon trtin thev tity

Till'lot WaLS durb in lte algrcemenort as "thie prem'lises ait
aeon ic m nul ýi rthI side ut i R ihilgond stImdt, inr thle c it t NI1lT'orii

andi knowni as No). 2510 siimn treet, hnving al fr-ofjtajge
lItihiinoIlti street o!l 36 fet miore or li-ss bV al dpthl id 110 ff
more, or less to al lanei, together wIth a righît or wav qlvcr xa
lane," Thel' lut %%as ai vorner lot, boPundeti oni unre sidev ly RIq
r Iionri sI vd, un anolthewr ly iluncan r streevt , and on]i r thle thýi rd si
hy % the, lilne mentine-d in t ie aigreemenl4it ai thIle dep-lth o! il. L,
thielfrontage on Di)uncanl strge(t, was 9-S feeot sxieesd

110 s mtioet i w inr t let agreemnent .

-thmit. Nvi 1w b. rported ln th. Ontario LAwm 1ZtpPrIý.
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mis as effeý-te( thirough ani agenty of tlic defendant, who
ir thiat the plaintiffs contlmplated pulling dow n the

7wich-l stood on tfic 1lt an t crrcting a row of live
ceaeh having a frnaeof about 20 feet wvith a 10-foot

l eiding toi thei upper sto-reys .,; and the plaintiffs, in
tiicir oiffer, wernde fil-i h impiiression that the Duncan
outage! was abouit 1101 feet.

rigent did flot omiicate to the defendant the informa-
tad as t,, the pu-rpos of tuie plaintiffs to errvt the lîouses,
de-fendant a~etdthe ofr f the plaintiffs in ignor-

'Ile uLse til w iWh hecntîpatdputting tlic lot.
pureaaeprie ageedon vas$12,000, anid Ilvas a buik

1 nlot al Sum per' fooit for thie f*rontage, on eif ler street, and
mifý idl flot airrive at thue builk suai hy an estiniate of

P. of the pro vrty t a lr1iceý pur foot.
defendant autud in god aitl ;l describing tue lot as

lep:hl (if Ili) fre-t more or ands aJle ývas led into that.
ola the lotl hjaving rn aescdani esrie in the

nt nteswihliet- eie as of' that dctpthi.
plIainitifs, cliid%\cfi efrac ith conipensa-

thi. dfirPnieYi (ludeptlî o)f the ot(, whieh, they said,
E' ftxed atf *1, 11)0 ani11wdfedn was willing to earry

agreeentbut dliqmud fic r.igllt to compensation.

DITiII C..(fe stigot lcftS above) I
~~fe~~e; to Vo 1av*J oud ay rpot cdEngi or

i eil] wieh,1 wier, s ii f ills iase, ila t1e dese,,(rip-
bh. Iand wich wa ilic sulbjeet1 of' flic contriact, its depthl
.1d to ble ratrthan ifs actul depth,. buit ftttt-
4 ituali{im.d b' t words '" nio or ls,'it w eld fluat

banser wa ntitîri toinfoc flc ontc anid if) daim
km,1 of th urhsepie ulin fi) coînpensafe lîm

p ae, oweerAmurioan vases in wliich flic question

mec o Nble . (oggas, 9Mss.2:31; Hill1 v. Buc-
S394; Winehi v, Winchesterv, 1 V. & B. 37:5; Town-

Stangroom, G Ves, 341; l'ortîîan v. Mill, 2 Rusa. 570;
Vn and Purhasrs et d., pp. 675, 676; Connor

[19971 1 I.R. Z-o34,1



( g nnoTRl v. I>ottis (il Is flot belai ir t on te w 1 u 1ei I 1 a
conglsielR 1inlg t,. ai 1 .-I*( ef to i t ly eas 1of l 1 te State ýIlnt o If tl
V i f-te-4 'lîauel R«1li' 1r (h tt 1rtn t1at h genel , l ii ile I applii

tio 11 1 nd 11 y a 1 ' vtnor a -iIs t i a i uat1tr w ,\ i th1il b lis k T u.wlediIg
eVen I 1I thule i va bel foi et 1 k4o an ilînt belief ilnl tria

of Ihat Ille sta 1tels,1 ai the 11 urc111aser bS wet' ii e'S tl by v.ae
xniRepreseIlt ion, ivIIn th purchaer i S et'it 1 0 to ie \( t1w luntra(

SOIieal l'frîe al. asý tilt- vlntIor is aid- e R te' doI s4l, a~it
have compest iofr tile defici-]n*y,

AnT analysi ti th Englishi calss, Il tinlk. ,1ful1Yjstf ti,
statent Ji iriJsticei Grayv lin Noble v. ogn>tak

ifliuIlt to 1xtae folit thenli ally con11SIStet-incile
1It wouel l(, Il fink. be-i al nvel andl( start lng, thIi ng t. hid t hl

ini thIlis prolv incei, where1.1 thew land, ia ave-h-gf been surveyeýt1l ito lglta-I,
le Iic I n-IlIlbT rsflt ý1NI h ve1 een q g11 i Ve i, ai i thIie areaz 111 an 1 dIlwensi1ls
wich are -t shievn ona th Ilm i ap1s tok'f liev mI ilow rant Is I eatnn

on lie- plan ls inr thei reg-_ist ry offces on ai eontract forIl theul
Sui-h al lot Iby i ts IlIli I 1erl, h Se i stte1inlt l in tilt dceiptiut ot
tilit it cunrticti(t byv adtaur ln stateid numlwi)r* qt)f acRrt s q
oIf -squa;re t, -b theiig saint, moet or lss," wol ce % thI
the, generaT-l pr-inciple inentionetlIl ( VieChne lor attterttt

atnt wouIldg v1ntitle i purcase to copnaion fo r anyi d
fiiny i qant ity, If ini fal.t th Ilo lit id gnoi, t (c1ti as 1 mlW ll

acrels or aW JUm11n1y sqe 11-t feet als i t wals Saidto conta 1il, andi the
isi nothings in any oIf thedeiieicae wicI meurtne, to htý
thalt thlat gt'nerail pr1ine(ile is aplia l toWI ul n caseýj.

11n theg enhierlii patenits froîn 114 Uic ('ro it wals iSal to e1d14
Hlie deiscl»piIl 'ript onhynmbr of the lot granItdeli a stateilmt thlat

continet lîyadmesureent staeti utabr ofacrs inorl* er l
anIItri nnrbrescovyne ig gonrcts-" ofl sa(4 lelt's han,

heensixilaly tescibei ani, Ski far. as i aiawre it bas ney
buen-i suppolStIi thlat thev stalteinen.tt als tol uantity arnoutet tel

rpeetiltir entitlinig theprhaei thed caise oIf a eontzm
of1 saele, t compenisat ion for >n detieien11 Y , i f the lIo d t eonIIt a in
l-1 et Ian thte 1I 1 wStt d qulant1ity.

~ùila Iý sho1li l1 f op I iion tha)111 ut % Il refi addlit i I on t
descr ip o f siwcb at lot , thr was adde la'1i staiteient as to laj

kegt , o!1% it hoir Y i unes, 111alf ie b 1y thle- mR is ' mton
1es tS. l ler wo11-.%v ulti flot b)elII11( b Iln l t 1 jjiîîke IeompcIiNs tib

th1s tues wevrI flot of flt, statei d legthIl
aY n saIl tIlis, I muiSt nt e ) idrto Ila I 1js i ne14 luigaq

wher te -Sale4 i S y. t 1tu'j acre or1 by h'Y fooÉ Itt or ere 0- th llv(ngil

7 Il 1, o \ 7 1 /ý, 11 ; 11 /ý ý, A 1. ý ý o / J. , ý



i*l4tibA~du th- upsto that 111, l(t contaIinS the, state'd
an -or liaste Stated froi'lnt 1r dep,q1. andi thu fiict thaýt it lia'.
no M 1 y]ow Il l t 11' Vi,11 ve o .

1 uiel ge ini theý (dsnlgo Mr. Justice Giray and in
th.ý 1iaw as laid downl ini Noblei v. Gogis

1 ré«fur also t- i M a inr v. l14 >earin. 2 Johns. (N.Y.> 37;
Wear- v. Ros, 1 NA. Ei. -2-0.

In ti. (-ame at biar, though1 the lot is flot descsribcd by its num-
ber. I is le y the boue nmber.

il14 iaL s 1 have%. said. btomndeýd on two bie y streets and in
tho. rear by a laile, soi thaît on Iliruu sideis ils limits werc apparent

là) e acmiobevr and, ]in my (opinion, in accordance
wirh Ilb prinilet uipon whc oble, v. ogiswas dceýidcd. the

wonis moeor le;, dqdcdi to the- statemeint fl lIe depth,
réoutn-f that ,itatteImenIt, su thaitnithegr prt would he entitled to
ftief (en acciount of a dcifiiencyi( o r surpilus unlcss in case of so

gMt a difrec as i1 wll;natirailly, raise the presunîption of
fmud oir groý, mistake, Il) the- very- e1sence of te cotat"and,

upos, th. tac.ts of Ibis case', rio suchpreumpio isrisd
The plaintiffs arcý not, il, my inin entitlcd to compensa-

liuoii lent. If tbe-y choose bii take wlîat the defenidiant owns, they
.yhave. juIdgmont for picific pierformance wIthout costs; and,

1a ther 1 '$Ilt of theIl fIDl o ,lecti, 1 ili ]Tn days tob take sucli a
Judgmet, bbcaetiu wb d1isîniss with css

DKv o~l (uuT. 1)(EIii 9TII, 1910.

"MAY v. MINAY.

fu.ê.padi Q)ed if Ai jun for Décirration of Xufiîl'i of Mlar-
riati4scaue Aci, soc. (>-urdcto-Mrag
Io Bolker of D(ceais(d Ilusbaed.

Appleal by tirs p)liif frumli HUI jlldgment01f Of liATUIFORD, J.,
anto. Gx, iamsin?g anl acftion 1)y a woma atgatitnat ber husband
f a à4sclaration undrrsc 5-7, sulli-Soo. 5, oft the, Ju1dÎ.icture Act,

t 1 thir marriage %%;i, nuili and void. Thev plaintif alee
t 1 b. deeiatwaS thv brotier (of lier dcceased huisliand1(,

that lbi. duendlianlt hIad inlade false tteet in procuiring the
1I, and thlat she was igoranlt that Suli a inarriage was

within th. p)rohbllittcd degrees of oonsanguinit.

*Té rà%m eillei. retportedl lu thev (ntarin Law Reports.

.11-1Y 1% IIAY.
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The appeal was hard byMRDIU ý.CP.Trrm r

K.C. Mck,"wo th'. plaintill.
The defendanilt %%as flot vrsetd

TuE (kWRT lheld thint therev had N'en nlo rxeiilgsa
sd) far. as the patiu a ba sut 11p %\is 4*oflernei;'l'1 Ill case' II
goneii sil far as the Court \ws a'ýkod tf o o it Woffld hel a g-reat mi

lifrtune if, the( Courlit sholi Iay vow thv le l- to b- that a jiiri
diotion whIiqeh for-nirlyv w" xeu 'ed ngat orily hy th

BEcrloesiastieal Cour-t'i shoui h exrkeibyte l Court c

Appeaalco ini'edwut's

IflXON V v.1> IIARiL

Frand aid MirprJnttu Sihn<of$u~s ~pe
ltion liaiJrpnf >gy fnf~urrng-r

li (1 uso F a , 1usL il L lof11 ,(/0

Alctin foriae forfaN anikfale(ut represen.1ItaUjýrL

WV. Laidluw , UK.. f'or thei plaint iff.
WV. A, Haird, fur th ef1 atwrtcad

V,1. llls for- th11w uatMatr

MEEDTI .J]. : The, pLlitiff wsthel Mlh ur of shaNs i
thre omlpaulecs ani e-xvIhau1gut thta 1 th ti, dufi-ndant Muit-t.

for. six share»- iu Purity ' (astile oa Limiteti, a Joint stoek ejg
pakit in' prtt vy Ilete patenit unerth Otarlo 'o

panIies" Ac.t,
The. objeets fori whIiieh flie i-ompauy* wa, noprtd

shttentilt, he terns patetl were <1 l tak ove-r mnd purdim
ai inivei in vuvÉered Ily paitent nubr11014G for. Ille Domial
of 'ianaidaj auld mnw s an Ilrueeti apparatuls for rna

iîî sai; () u arry ov t'il uins of loa fiilfatulring
ami(3 ludei i, uak, uy, venld, anid dipoeufes
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Bv an agiceren dnedtu 7thi August, 190S, and miade
twrrn 11w deofendlant Prithardl andI 11w uoipany, it is, reeitedl

at ?>ritmehard %%as thei g.! ue o ertain oeptioens on two( p;1tonts

14 oif whlich is the4 patenit mtindin the letters paitent, and
e hieodr of anl opitionl for thIluw hs froral C-)ICoo, Of

rrlin, (f a cevrtaini machine and ai aeesoie tiwreto for
maufscnring astile- soalp. aind that Pritchiard wasdsru tlîat

*llii)U .0101.11ul take ove.r theoptions;ý anlvic ageeen
waitde.4 (hat Pritrhard. fojrthwith lipon flic organtiisation as

fillvd inl anl algi-cernent daitcd the 141hl Augiust, 1908ý, betwcen
rand- Williarr Jhu ro ani others,4i to sdi1 and assign

tlko (ol1pIany tv ption Ielondi the rialnd forth-
ith z.risetheoptonsand ureasetuepatutsandassign

tOg ie erpay ine loedrainof$e00 o paid out
1h eed (if sale or othrwisc. Ii ttdisanns and of

r Uaafer ani( a1l'iltînen ta rt hrda 4t' ,01 af fifly paid-
andinn i rnilloni stock of the1 -olI11pany' , anîd th-at
s1alI, fojr thtv samnvosdeain s4-11 nnd assign tae 1v oim-

eny alIy fitrinîroemn- hihih îmayinae whctheor
Itenrt4,o oir utrrise in' respectý ofnne or 0t-er apparatus

r 1)t lk [IlnufartuIlri, f liar ani soflt oastile Soýa 1. . -

This aigi-ternen-Tt was ove carrieti oi.>
The. q1.f4endant Mast.r al thle limew .)I the 1transaction inues

oea uvs thit hiOider oef thire hr etft cavh for twýo shanres
thi. capital Stock of the eonîpliny.v ThIelse etfia are dtc

o- 23 St mer 190$, alld beari th1s1 natre of the presî-
-nt aild tsecrvtasry Vf ltho Ilfompanyl;11, nil corporat sun] is
rizd- be theini. ami In iltii t 11.1 dcetiaî MasterII isertfed

the. ownrf the Shares.
Ntigappear.s in tho ctiltstoniat tht the shares

w tully piti. andli noîhtling, was;I slîe a to theeiuîstne
d.ir Ahich the. certifivates came tos bc, iutil to h dfnd

*xtr, ftirtli(r thanii the- ti'stiiionY 1hy t1edfodntlithr
isi Masfte-r got thl.hae froin hin

Th#t eo1wan nee hgn u ianuifaottirc (if soand thiîs
11 kun(r W tht. devflendanIt Mastr h l rientvrelti fil te

fodtflooll19 i question. Ile, nleverithspoue to flic plin-
If lni left with hIIi heposecu of the cmny

~ pi-apectuscontaiS tatients anti cortilicateswhch
phn.llgity arnounit to eprsnain that thc company is

~iD<n esn tht mauaeuel ofrsies . . . . h Imay ho
Ur that, if a vriticail xanitonaioîaisnof the dlates

qXjU . «>W , Ni). 14- 19
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Illei onr i 1 th Il- )Io SI) 0 u' hadI1)- lwe 1 madeig , te I,1ý111:1! planti nil
ha 1vef1 discvcre tha1ilt thIe(ýi -ta rfere to i-1 th lt ter if th.i

font il, surlh .xmil11Iiat i fon ia mad h, Y te ý p lit if ami I.

beenl11 i1 ilde ane blied 11ha t th Il ipn was ;nag 1n 1
ianuififauturle1-f wh % Iat thle >11 touan rereenet to1 1 a Ilui.
1rpo e )\ ( q1 lUa 1i ty o ,f si 1).

Tlv t. 1viden, 'lu rn opiniYonlly l]t warrlants alfi niding that fi
plit i fr a', i Ildu teed t 1o q feter finto thel tr1-nsatt in in il~ i

ob v t a fase m lt fraudl n represdnt11--Jo atil 1 i hav. ieint 11>111(
joli l au 11n ; 1 t le- il sure >Cda e i1s th Ili- fe en11 e
t ent rI e J'a id foril the (hre , n tfeir auùîl vau Kcif

ean Vraud, 411î i. fop. P0- : 1,alinont v. Wcgr iIWN 17'
The01 Mtire weo uValut', The sinreswhilte- pljufIi

rterdfor $ý200 or 210 Iltillk fIc l- itf' ein t i
i lit ntitat $20 ohlb afir 'al tol iaeunI

Teplaintify is ientitledl to îdîin ginttedfna
Mas1,te for that suni ithi ot, As file, aionP is one. ýiliti f

prpr coîpetnce of te laty Curt tIhe eosts will lie ta(i

.\ctionl dilSnîissed as aNns tedfdatIrthrwit)

I)uvîîuNA ('u'H. I>CEM, . OH 1

l) LUdiJhicalimi-l isban id ad loi f -~qrcf0en by il~
(Iba 1 d ( il 0'm~ WIf ('s iln -( 1v >irn hy (I1 xbji
IV 1f' J ('4 e 1 t ( Berl). JMic r. E,0 qp<il N elnfi l'erO ,
li lf 0Slatli (if Fraudm ls.

Ap ea* liyte plainli If f- rin tue jludglnent Of 1IlIrrt
\V (.N. 839,ii issi iig theli acIon()l.

The ppei[ as hard Il.\ Itovi, C., andUîIFOD and Su

il . Whte fio r tli q ola ili .
4. A .Ma in to1shl, f'or- th d fendanIl lt.
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The ugel tlt Clourit %was deliivered 1) v , ('. :-Thiîs
sr beeN . ie t11d and on cadioccsio lite Jugeas
t~ itai thtiit. wînx ,'liuvi,4d tiat 11w land ,ongslli NNvas the

"41 ofý ber hi41landI. and that sht, ,igiil-( hairin huir dow-er
11--r thaî iatehnin Site Il'~ ad si- knowni tîtat

o was1 l>Iteuwer she ou Wut 1iaVe, ,od on the erni wiich
1ý%1wt loer hitand. Threwts a îiilkl oino to hoth

1-- ite, plaintif brhîcvc that eiuhîîdi the, ow'ncr, and~
o. e neynrr latefr thvnrud purh;iýcr shared

the msae.The, tltle an str d min v seach ould
lve dimedte fauet iliat t1e hiishandc haid. two4 years bef<>re,
* 1.,¶ l lthxie But 1 1can woll i esad froin the

~nee u1-01l, Ilt1 l a uffeet (d the trnfrwas flot
~ît~ y iitlig.r T11,' V if 1'l, olld have no0 objeet ini seeking

carel r fl trileii,,iM a nttrthtit was disellosed to the
l «d vy fin' feitainseutd think, ini simple ignor-

oe ut lier tille

ebneu sst i,, Ilaynîe.Tf out îniolo'Ncy and IIo aetion
rin bylte 1>litiff:I asý thel r ofi ut t ife 's silolneel- ic;lling

11be ('till inruîinu lw Cort le w ais lo buy the
kd and ps for il 11Y a notet oIf $4j00 andJ( the1wnnîo of a

rtgcwhchcu cstIiî'ý alid tlrlnsbln Ito lnîisband
wf.The notei Iliasbe reulur'il) hit, atîîd 11 le t-red int

wArlîlenf nggint b pay tleorîae I t1liWk ilbis preîîty

or nnerslod by uslnd orwife.Tite Ill te ideoa ltat
asrg g as lug 11e clia ou1( n l v btel - [) l .. s, 1 I taI t t 1i's

etr land moldl biv frerv; aii 1 iey fffre t-;icarry out lthe
eopif' titis euld N'adused

Th.. iilifT rannuljjj ()Il reif na ther. roliId Iian
ut of p but, whenl nuo talngible detr-iiwnt la eutdl
pilllff. I doý nul lhilk lfit 11w hoediî soidb pre-

lt-g frti piroving wh v as fIte recal t'rnsaction. 80 faýr as3
eâr,ý flb. plaintiff due>s nlsufe if, puket or in prospect fr-om.
ngh lb.iand, and thw defendant fines nul apeao have wvilh.

uA bog-aua. id any nane valuev in thle Lanid. BILi parties
s- ninlote ither bas sufferevd except fromi titis lîligation,

i tib. Court u4houldl leave liten as they* are. Th deed Iias nula a.it-ti.lnd ilt diamIIissal of ttis action wiIl leave every-

dNt the iamt, lter. illm livre nuthing but misiunderstaniding
iie on o ignorant silenwc on the part of' lthe tnarried wmn
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I 1 do Ilo t thIik it Ilas yet. blen eideud( tlia t 1a niiari ed ý wma n i
bliel e boundl( by anI I inoenit il isi-)repe-Ilutilt i 1nz an( 1ie on

posibe esure, of reieft the p)ilaintity voldi Ilie that lie shouýi
geýt copnaioni for ay Ilss oee-asionvod by> theli defendan,
silencevi, but nuo suc ss lIasben sustained or soughit to
proiveil.

1T1e Costa o! thie appeal shwild lie bornei hlle plaintiff-

JEUNE .MR AN

Jh~wr~rr-Kxunin«tonof Jhf meb t<af Place for Eanaf

fil 0-Cost.ý.ý

Apea Vh the fenatfo nodro thle iastor
Chanllburs dlirect1in-, t 1iat the eedntsoh at tendi for

ainaIltionl fOr discverybere ampea Examinler Ii the, vit
To)-qrnto,4di eut thazt bis defeneet.i sholild lie struvk 4)

NV. E. fialneyv, K.(X, fori flu, di-fendant.
T.%V . O'onnlor., for the plaintif!.

111m,114J. 'fl stateurIet of Iaim ( para. 2) sets onlt t'J
t1il defendant reisi t111 rity o!i Torionto. Tho eed

deneS ilall 1,eaionsll exrcpt thlose, set olui in oertain nlameid pli
gralpha,ý inc1luding 2, Thli residence1 of theg parties, is Miolly

da 1 th 9hOue,1 1 T10 tIe deenan wasattht

rvsienrt ]in Torotilo. Onl or shorly veor the -1th Ni)%vell
1910, liv wrnt fil reside lit lratfrdan lias there. resîided the
Ihiiteto). Tho changei"q o! residience1 flot bing a groinnd or devtý

thev deednvould not atni-nd or plliad pis dr'ne,
altig-e illde'r Con. Rille 291.

An pontnn for the examinaition of thev defenldant
takenI fout onF thi. :4d Denerfront Mr, Bomler, ule i)f

Exanines M Torunto,. Thuis wais servcd on the eedv
hrefod 'flic .oito of the defenidant, who reside%

praotisqes in Tootwas 11lso served wýitIl al ropy or tIue appoI
ninand hiv then anid thevre 11o1edth PIRaintiff's soliciar1

tle. defendqjiant wvas then reýsidenýt Ii Brant ford and eouIldq
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A in T(ironto)-hei rvýfused to acethe $1 tendered for the
idat's witne--. fee, but thie plainitiUfs solivitor insisted on

ng the. dollar bill on his do-sk. The, defend(ant did not; attend
xamination, andii thei 1pliif!ii moved to strike out the state-

otfene The Nlasýter in Chianîhrs made an order that
ilefendant shniuld, at bis own eýxpentse, attend hefore Mr.
mier for emntoaid ini defait, the defenee w~as to be
*k out.

,he de-fendant now appeals.
'here are two main grud~for appeal: (1) tlie do-fendant
a)t b.copdle to submiiit Io examination bef'ore ;a Ex.

er out oif bis own county; v (2) the condueit nîioney is flot
uIo-t. 1T11e detfendan;tlt exrsic is willingnoss to be ex-

or-i before anr offlver icf ther counity of Brant, but is flot willing
we wageas ald incur eýxpenises in travelling, etc.
li NMa-te-r eonsieredl tha;t hie wais hound by Dryden v.

h, 17 JI.1 501), buit 1 tinik he is in e-rror.
osn. Uie 4431 prikvidos for anr e-xainiationt lefore an Ex-

w l rne ehiouty lin %hichi the e-xamineev resideýs. Dryden v.
bl waa i case iii wiol the plirt if (and his f'amily) actually
rd in the. c-ountty of Onitario, but bis duties as Minister of
mlitture caulle hfl to spond a portion of tie, ulsilally fromn
tfrne fer MTolnd1y uintil Saturday* morning in each eek in
nti0, An ap)pointinent f'or bis e.xiinai;tioni in Torontoý mis

d ripou hini in Toot.Upon motion thlis %%as se.t asidle by
ilater. and lits dev-ision wsa'imdby 'Moss, ,A. The
-. 11Gdge-, aLfter first poiniting out thiat the plinif!i could

b. equredto atted-ii for examination before an oflicer
eu jurisdietion in the -ountyý in, whichi he (thec plaintif!) re-
b.itId that whcere at part1y pliniIfr Ps su sitmiated as that lie

fier wmie pulrposes be consideredl fo ha;ve more titan one resi-
t, and h.- doýsignateas one of theise residence(s upon the writ of
iosm asthe. place whevre heeide that place( should be con-

Let biplac o! r-sdidnc f'or hie purposes of the action. But
wax nd dvi-ision thaLt if thec place named in the writ was rlot

ce o! f icc of the plainitif! at tele it must be hcld to lic
lar of reai4deuce,
1 the.lprewent case the ridceof the defenidant is clearly
t()rl and it is wholly 1immaterial that. lie admitted at one
tiet bis reuidencve at that time (if lie did so admit) was in

ata. Tii. Iaw doe. flot p)revent al litiganit changing his place
Kidence; no new spevies of dcit gleoe lis ben intro-
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due in Î?1tol19)1I Qn' io9. To e 91xa Ine1 a lit igan rt -a 1 pr, e d inzg lsoI1j
toe oftsrig osf tht RuIes.-he Rilbs m1ldý be, eom11plied w'itk
Theli ippozid will be1? owd IIaid the plaintiff lmae aboX)U

filli. iistakt ini t1w lictuil rei 0iw tht' dietat he
miglit wl he in thev rause, bult lwethe sinl is against lihan(

teplainitifr illu pay the ot lw1ro and inowl any event,

MJDDETIN, . 1ECEHER2IsT,. 1910)

1(-V 1 A R v. N 11 1 ,S N.

0 ) P l ' f i i i a ~ et L r!a1 / 1 ý r l ~ S I e i 4 I n ' Jo 1 i -t l f ' ' lwte l i l (,i e

Actin t reuver*1,00,t-t anmunt oef a ocac fwhl
theplini hd anl assiglimcn-lt. and ti (it dtalt ) to tfr pky.

ment by Sait- ofth lhnti ehrgd ith îîanwn thtr Irzaýy

B-Il ('larke, K.C.. and J1. C. liheglur, K.(,', for the lini
J. (1. ibson~for h ' tldant.

MjuInx'ro~~, J. :~Ii l itz d 1ivd (oi tht lv191h Jul e 18
hii y Iws ~i Il dtvisol tht'I la lds' i il I qustion lt Ilis soin J
Iery 1 intz, Y. ubjt'ut to) andl vlar1gud \%'ith tht' payînent of

lvegaey oit $100 'ayDl lu) in lstaliiioxts ot' $2i pr anuuniii, w~
ilivtrist ait six pe ce l nt., tol his daugbtcrtui May Ann lIaVenurf'

On tht, 12111 Nlay, 1897, t11w son convoyud this land, bet
certainIg iuotgaestu oh lIeuJacson a slc tifutth

Suret~('iatfqr Ille. nominal cosdrto 'l'~ ho a
~va thn wc>rhiabout *5, ll bt, inuaddition If) tht' motrtgigt

intine l te eniveyan, \%as vlhargud wýithI tht lvgaey tt
lire lamvenir andi other Ipoyuwfts under tht' mi II.

()i th.- *29thI Marvli, I1898, anr agreeînt wsmado ew
M si aversor ani Jac-kson, l'y whil-h a disputei aIý to her. t'xk
righs udi-r tht' wil was aduse iad Jakî g tti to %

certin l. suas bt upo crtain spouifil-d antes, in satisfacotion tir tll

ii<lu it a im Il 1)11 1,fd t K

Onth' thMa, 901 , th1 nthnuso $200 lItinte
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rfeý per cet-.t hald ll4en paid. andi a fourth instalinent was
Jfac-ksoni thieni paidiMs Ilaivenor in ftili. Mrs. Ilivenor

tie his Aoffie rtmcci\qe 11w money, and whd aat she suaw
1 wU8 a rele-asi e or gliit-t-Iiia. She eaintt iiiiw saly b~w inany
r% welro execu'tti.
ermr documen it)are now 1)o(I1d, and iMrs. Ilavenor adaaits
igonature tg) al]. T, 1r:( andi 2) an assigniaient of the
y t4 the- plaintiff in diuplicatu; j andi 4) a quît-t'iaiîni deti
midvit1e. 'Shi. s;iys t1w sint nef the a-ssigur-nent is -more

hcn-blt shew tneyer intntiu fi sîgn any dopuiitenit other
a qunit-v1alim or release., N-tliin ise- l ' as wskud. She

r hevard of lte lantf anid eey in the paýpers put
-é bevr. assaxin hi iil tritl' .Jckons taternelnts-thie
aients flot betiing rtýad vr.She, r live er naoney, and

xf a1l S111e watt iinere . ut d antias qalite ready to exelcutç'
liserh give- ail ddsctre

né- M1l1i1e Tgouli, a tngapiri *ako offie.e, witne.sd
Iait.c-iin deed atinand, an afftïiavit: of ext'cîtion uipon

oy.Slit s4igncd four. luenid, as she fiIicd in flie affi-
lier lutin appuars MX\ iiiies iin Iicr own i antlwriting. 1ler

wrian l penlar anmol r is i)o vairîation in the way lier
i. rite, rGilbsoni. thw eoramî ;inrws a partner

acKuon, mdn4 lia", nu itainii vn thiaf flac sinaur
The qit-dim N ated !(i 211ti Mail 119)0. and flhe

tYit gef exiecutiton iN swor Iln "1el Mth mv. 19)01. Mý1i ss Toil 1
do wi-'tn.Ss lie ont'l vipy ut1' 1utw assignumenwt, Jackson assign-
ts wvitlnet. M-1r inaur sas laaedtern.S is now

-Ad .ad eae ili LetliabitPlie itut, iciig, inl Ona wxas
mcd-i dOe benei case, anti aIanIlts Ile sfnaur ,l tIi«sý d(Ocu-

$hste watt nul shweni iii.. itwer. anti, as miilit li epctd
lUle reolecio oflite rnacin

[",Il the 1vdne I1niust finid as, a fac[(t that hoti docum11ents
li fart 1-Yd~ r.llvnr

~oetr v.Maeknnun L.I. 4 1>. 04, s e il apon as sliew-
hat te, amaýignnmcnltq cannoti e( 1wioukcd1 ltpon as tae deed of'

Ilacnr.Inth<. vie-w I tak t flac case. II need ilot nocw
f g fius led erre, -t. Lahervassg far fi she-w flima% I, - he oth
i I l u natt wlbI Týv vit remarti b the1ý1)1() 1'1Y prpety antI the

ouvit ils hoe the. nature11 ut 1ls eut'11ei t ta -ine ispeeae
aiýtrh ig 1lat t isU nl t 1 em Iw (1 lrt .

lit the 246tlh April Jaklîareivt roua t plainitiff $1.200,.
111ad 111(, th's niaiyu' lie11a1( wiemwa epe
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sented als being- stéil due ani as beng a harge UPon thre lan,
%%-sn as thle so ctrfrtlue plaintiff in tilt transactioin, au]

wýa to lîand uver the aSsigîmient when The atesd, Th
mnlt was floit registerud illt il tho 2,-tll 01ctober, lt901, anjjd shorti
llteýr. this was hianidedov

Jackson Iaid the intereit on the $W)20 for the -wars 1JY,
lu0i ami 14,. Ut muist 1loýt 1, f*orgottenl that, ais thet owuei(r<

thle 1111d, it wa;s his dutty to pay the legay if' h stili sul>siste,ý
Attachled to tueig asýsignl1nent ( in \% hid-i there is al covenaiint b

Mrs. Ilavenor thiat thlgac i-s a valid and suhisixstinge claùu
is a shoirt documllent sinc y Jakolyw ihe gulaiant('
"tilt paymlent ofl thewthnamdlay.

On the ;rd oebe,10, ako left Ontarjo.t
At this lime he was in financial and othr diflioulties o!f tilt. lnai
aliýuti descriptionl. Aînong other tnglit, owod Nic-holson t)j
defendanit) over *l,0,and Kiiight, Nihlo ssolieitor, wa
demlanding Se'ttlent1I anid theacnngcinîl proceding
Ultiniately I;aikslin vconývy(d to) Nic-holson tho lands in usG
in patrt satisfaction of this d-aimi The sumi nameud as' the voe
Sidieratlion wvas $1,000. The covuyanee is said to lie f ree oir al
incenîl rangces. The existenceo of, the lcayas a elharge %%as 11(
disvlosed. ihlsndid flot flrc ie titie, and did loit in fac
knlow of the leglicy or of, the p)Ilintitl's ielajai tilt om timet latl
Jaciiksont did ilot dîsce the exitence of flic quit-lin dee, 1

lId Knight that his paliers woulld lie lct in Inger1soil, and thai
if anly tîtie deds weru ait ally tîme wýanted and voulld hke fmlJnt

hr Knight) niight have a scarh niadv and take theon.
TRIe plaintif? halvingi' assvrted bis dlaimi in 1904, a searehI wa

malle, andl, Ilhe quit-eclimi d-eld beinig fouind, it %vas then1 r(egia
tered (23rd A\pril, 1904>.

As aigainist the, plainitif?, Jackson clav oid floit 1*o he-an
Ili 01ny ta the legacy wa'kS nidIt( and a valid charge l)lpon th
land. lic hall so stated, and pIoln tlle faitil of bis staltenmen-tl 1h
plaintif? had adfvaneecd the 1nonoy. The fact that -JackSon wa
lhe pliaintiff's soiioit iseema to mle, eau11 iraukeq no diffeýr(n,(
The defendaint hallt at, thiat tin acqiîirvd nio riht and o-ag
dca'ilill- with a. situation hrca solicitor, arting friiiiiuIentj>
lias inwl dgeLo! a daim and coneals it, have noupleaiu

Thie dclfiendant, tiaking initer Jacksn auave nlo grente
rib ta JcsoUnles.s such-l Iligherýi rate iýs based uipilli aor

eql y r sortie statillory provision.
Tlhe Uecgistry Acet oiannot alid the deenan (ineed

protcct the plaintif?), ais the pllaintiff's tîtie wiIs duly reeorde<
long before the de! endat aeqlrire any interet ini thie Iads.
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>Iaintiff is il, no -wav in fauilt, and lias done nothing upon
my e-quitabl.e daim, van be based.
ie hearing I thoughit thepre miglit be an innocent explana-
raesn' a-t-s. and thiat the two documents were taken-
rnment Wo be w:ed if the plaintiff would advance thethe quit-Maimi if hev would flot-but the fact that the
-as received by akonsome days before the documents
paredl-the, dates are flot blaxiks filled in-prevents this.

moef Wigan v. Engli and Scottish Law Life Assur-
aciatio)n, [ 1909] 1 Ch. 291, shews the difficulties in the
ItVa way in attemnpting to cs.,tablish that lie is a purehaser

L Tle debit was tind(oubted,(ly eonsideration, but this
icates tbat tW be regardl as a purchaser for value
st be aomjethlirin ore tlîan Ille mere naked consideration
to ereate- a eontract. This secmis to be, in conflict with
v. Reid, 29 GJr. 293, buit, as my judgment docs flot turn

1~ Icontent myefwith drawing attention to the point.~iaintiff is enitit1ed to judgiuent for $ 1,200 and interest
22nd April, 1901, at six per cent. and the costs of

i. The juidginget wNill delare that this is a charge upon
and fix a daiy for paymenit; in default, sale, etc.

J. DEcEmBFR 22ND, 1910.

iDAVIS AND) OILG F BEAMS VILLE.

ilily0 es s-Atyd Ai.îondit of .dpphcant not
.eld itli 1111gla1y -Applicalion to Ontario leail-
.ad M icplBuard-Approual of By-law by Rate-

v-FrupsedValidlaling AdI of LegÎsaurc-lefusal
ty Judgmnit On Motion.

1by David Davis to quauth a xnoney by-llkw of the vil-
cafflille.

Mariai, for the applicant.
r.nningq, for thef village rorporaion, adiitd that the
id tnt stand in law, bujt ured flhat the corporatiOn
Sb. ordered to pay costis, and asked for delay.
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Quei'asn rgtag Inthevlle croainpyn O.stu- li
tha te apit'aîthiis %fas l'ti fr- 1907. 9$ aid O9

antid that il wils dulit' luis faillure. tlu rasetnoghrOnry fur
tlItI.S' yasthat it liocarnei neceissaryl.\ for tIc illg to
lJ1u11i *y 110w Il deetrs v t1îiu look uponýI thki- il. al rvwSG
for. refsin i ]lis vosts theII Court dues nt, as al rIule, rOaxd
thc undet' il alitiganlt dulhors thic action oir' pruveedt>"iog or
flot t'loswy ui ieotl] io t hcre 111*%ithI. '1tw rile. is. Ilot to puujish al

hitigaftl)nl or ils cauise. Ilierk. nti IgI tiolit or- lefi unduncIlq l'
tht'~~ Ilhcat i lv 'ac t' ofRe i', or ohi-r ise d an

ting1l, to, do wIlIlth t ilb-galj1 'ily etp)n 1hc tht 1 ylw Inwt
qualisled.

'[lien~ it is1 sat t(a tI vilg 0ontî cosltt tht' l[ltarj
1%alil % ai mIi Muiip 1al l i1t'Oar t as l it , 0u ru e i hy law, ami
1t t4 i ard an1 sw ored lv sayn la 't1e ua d woud met
hav ri ur\idi tun unde $ j 1t1iw. -1- V11 chi 11 lu;t ahlot your y

ia ,ul'u il Ilutd wi-ii pas ' hy i v te of > i luahifiti4 rit 1
h>4Yt'I ' Ta kig t I s an i1 iaita 11w ]1; llu 1 dO cldi
Ini ll Or tlrqise p-l ju.11ris(d1v it'in if I, w hv lau'wr p~e

Ily tht' ritt'payeS thw -oltuneil suiiei H-ie11 h'v hiw t, ' th', rat,~

IUla3't'ils, anti il w as p;asetlitaccurl-il, bY a vo1glt' 99 to~ :137
Tho' lyiawh Il as psti le ouri ani 1l hoarti as iasked.
t e validc at'it. 1I.'ht o a l uowevt1) _1'r1, auî'fi', c Ihia"*( t t fl,' fi OrIut
ltter1 ai l let'nI .% rittt'n wi i t (il 1t an1 l1i l)1111 u o tt of 0 d xa, nîînîug 111i 1
t lic-w i pruptust'd ly la \ ai ii tha; 111 jt t e ad110 j uri 1 111-1sit'1t1iu Ilod
validatelin' byi. N1a \O .[e T iR1ee -tývo Iiadt l u I 's Ila ;ido1uJIb ' Iti ut
tIli jri îto, but' 1 1 1m 11 la ilsî 1 1 H f'rou tl il I rs t', tu r 1 f1 t el't
1(oitri tIn il t t 1 r tiic1tion -~ tcd,

1 a li hl lu gîve 11 rief 0 Vu tutI N.llg un tei 11 uUS &
i as suIIme 0 tht' Ii etust goud ) fith11, but tI hY law tt 1ut 1 9 11 1
h'a and ousit Il, 1uve t f 1 1-w' vi h w1 0u e l

ea ai atvantg i f igiaîc oft la 0 ur 1a l lnu
ff tu a Iuri bt't'nl îirt'p thî'î it ant pr1 hi t if ;1 , 1ol tb

il lg. c il 1 litqî, hl ve Iî'e jîrtu'c litt view% of le Bt4 ri
It ks d oiv l iq the cour1-t f bout r( si )r.t w'Iliit h 'î ilîla lt Ili a ke
1w d ili 1puiiy Y îi teir u.piniion1* 1 f el pruic't 1 iltuse %w 10

lit irr tl.

'iIe, )v ia un lqaei itios.
I ', Si Ita jplcto k pîtiîî fI a I. iat A

0a 1 t11'.in t Ili' .'y law nti t wa ure i li I shu l ay lo

hlitlîti 11t fil iev b'guJslntuIrt lacii pa')(n t h.. f li lteur. 1 'il



l'O E IIL' . JIA<LNY.

cFNý1 The le»gi.siature lias its function, a Jiidge hîs, and
are quite> distinc(t. Nothing 1 ean do cau prevent the
tur. doing as iteei proper-validating the by-law or
lie Aet-biut thiat is Iaw-inaking. My dutty is tiot to make
deelare thev law; nd whën one contes into Court for

a os cases lie i tiod, ani thita withiout delay, to law.
iu mny viiew, as truly', thiough perhaps, flot se, great, an

je. to dtelav as to reuejustice. The -lau 's delays" are
sa proverii, and they' should be made as few and as

-s p(e Man Carta stili stands as a rule for the
wid Uic Kiig's Jsi-'ulivendeinus, nuili negahimus

ffercýinus, rtumti aut jutca~'To none w ili we seli,
0* m'Ili %%v deyo <<hyrg rstiee.

~utthore are, instance-ýs iii Mvhieh a Court would or
not roeed endng egilatoiialruady imposed, a-, ini the

r 5mthv.cityv of 1odn i OW.N. 280, 20 O.L.R. 133,
whlr the c-ase am dovi 1b trial, a " ýiovernment Bill

~tualIy bufore-1 t0w liowse eain wit the inatters ut issue.
caseý Is quite dliffre-nt f'roi t1wreet iri which a private

)NAL C>uirr.DEcEmBuR 29Nrt, 1910.

PO Etv. MAGANNr.

ici qWur 1n Labou np( udeînt Cotatr-Lia-
I#tiy of Emp(u/j 'qr for iio Por uCus of Exccuiîg
mtIrae -TlIkinq Soil *fro N ihho rn Land -Liability
bahve,#n (urai aad Sérant-Acis Donýc i Iguor-

,e inne nt" Tr PdsIawages.

p.val by «tvh deý*,fendant1s Storii audl Wellington frein tlie
sut of JaruJ~ . .N 686

. allppal %%as heard by MwC, (J. Ex. D.», Cî.jmad

C_ RohIIiisont, folr theapelns
J1, Elliott, for thle plairitifr.

sjudgirelt of Ulit Couirt was dolivoired by CLTJ.:
tion ia brouiglit for trrspass (on thev plaitiff 'S l'Il'( and the
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remoiival lf larget 4iuanitlti.tieof, hlae'k lioarn and eaîrth ali ci>
erigthe sanie1o to thle dtfndns use

Th1w dtiefendant Maganuir eon01tc lot. dlefkendants stoi
anld iclntnfrcranlnsaeinrv'u n wiii cr

ane ith pflans and seiitin u itdbyneMXS.
iandlseapc rtite in the, uenplioyînent ofi the deSdns tEl

The ~ ~ ~ ~ l mor wa o arc nstsari il.i, t w ing t
nget i t V ead -f t 1e Iltet ih 1 a di ie ky IlV -;1ý11 lo

fdat ('hanîbes to1 t 1 r-.l-f e vind 1 opltI te )i ok unde( Ir V
ceomnra vt , ait s(o xnue i w i houý-1 1,etir-. lai c eoaîp-lcinm- lt, wo rk eetrta
lc xtrIa s wereý ý1t required il te Il y riif fil]iing, antl ( ii sdig. lur pi

vilng sti for tl his joi ' Irpos,1 l tht' iuien mold 1y th def11dw
nd m Weliington1, with thIlt' , Ilt 11rilty and knoIldg

(3haxnhcrs, viltrd upon' thlt' m1 u pia initiff's lantIi andi( eumînlllitd.ý V
trespaa eom lie ofd.

The triluti fttind rond t11w evdnt tlai stabli.4b
Al-tha in dloing tht wtrk and ais was net'eý;ltary for the- pripl

phlntinig and tr-alsphlit ig and- m l awgilig oft tuiralws. ai lar
quaniitity olf Idw-k soul .a uet .

Thc defendnt We.1ligtonl stateus thajt ( 'hmberls waa I
ii ttc t gol on anti eîp I le. ' Job), and thart Il-e 1111d 11111 f

acitlpevîo $1 anl hour1l,
T11w tiiastier i s oriarl h - 1 1-11vable. fior1 th 1wron Iful acjta ebr I

servanlt i f tee net ar-q e donic. n ric1 -ours oft is empnjloyeN,11.1
IRfree o Ferguison v. Robthîn 1ilil, 17 )0.11. 11 ;d. 1

)r lt 11xu 11rged th1at1 the ivrn wert nolt untier Stone ai
Wcilingt on 's voino l bu unitier thatl lt* ( lianîher-s. . ., B

thev innw untier >%t ont and m Weliingtlon's 4votro-ll, thug lliih) l
wieore- not ulpion theo spotif, 1Uic work bui ng du[ne fo r themin net
viont ratt, buirt 1by duy- 1iahouri, ilndevr the i upr-v ii on 1 fl t Ieiir

fopli uitd oveier Stonem ai e li gt on ('q ul ha\e i.
th mcxx 1 a411t anyi tiîa nti dircteil t ho-in Ii wayv t hcy. 1lea
, ,( , )n1tro, in such al case. dous floit Tinean thcw prc.tscncel Cbf

iinistr .buit thc, riglit tocotrl
f efere e) toilliiday v. Nationaol Te'lephone- Co- 89

-:iiiinot unlder.tand how it can bie succc-.Ssfuillyv urged
('anhes iwin anyl Sense al contractelr or had vontroi eitherul

1Va a Ivnyhi emlyr itone ami Wllingtoin. T
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,4 in theg Saunde9irs c-aseapa to be direetly in favour
ep plaintiff-. - -10d.Referow-- to B-wsteýad's :)aw 'fAee,3dc. p. 3;

tyv. Orr, 13 O.L.R. 9 Stephen1-1 v. Thur111so P>olice Conunis-
,rm 3 Ct. o4 Se C(as., 41hsei, 2.

A ppa! dsrn ssd ith costs.

Momoeiv.Fol*IT -MASTER IN C4um:eas.-DEC. 16.

>icoer-Atiflfor- Valit oif I<ric-untmMruit

piUer Afhdorit onodutuiKqriqi) of J1Iaitff-ý

rfiet-da.s of Itheto limVh sin o ,;(r-

c-- Nlolitonl Iby« the deedntfrafute ffidaivit;

produei4tioin Of documenIIýltS îby te >lantil', to COinpe
pImaititff to aittenid for furt beir examaioniii for dis-

ry and answcr.u questi-ons wich hci Iclne o nwr

fa.r patclri!the rice toige b j( the vriouis
s appealring in the .statceiint (if cUlin for Illoth total

ot' *1,200) mas aigd.The acio was, s upo a quantum
ait, for thev vaille oif sevce ut'dtih l he cnec

he plaintiff to) tue deedat atth efnan scuct lie.
,n the Pith MarehI a1111 ther 10ttl Jura', P91). Ini tht. 4tf'nient

laim 1.5 itemls o1sevce r sejt oit, bult noi chage crried

fOr Pany o! t he-n The defendang lt a sked for- thIese on thle ex-
mtion (If the. plitrntiff, bult the plaintit? sid lie ivas t ileto

a value. tg)a spiec(lii ser-vice. IIeld, thlat, as the aotionwa
Lquantum nwruit. Rt ýws not 1101111;[1 * for- tlle litift to

plly %vithi this liïemandlg. Rfrntto lke johnl1ston,ý 3 OL2.
1iio,1.1 2. . 2, 8, 70î. Il %ws onc en the

im.nrt that the p)laintiff inlust makeg a fthcrll'I Afidavit and
nit Ili% diary fojr nsetn.Andl Iield, that tho Iplaintiff

[itd att@endc for leeamntori aiid answer-t Pu(tos )9 and

*hich %eric revlevant the tirst to thevdn of Iic pglaintiff'sq
ali'd the cither to bbc question whiether- hu wasineesc

h erso Lake. Mine sO) as to )waxiu to cffec-t the

qlor th1.1f maniagemnt ofl thlat ionwpany for. whýivh-I ho wals
d--ing t>o 1b, pid. Rfrnetei 4 CYc. 994; lRe Jolinston,

m. Order inade foýr al new aflidlavit amil for- fuirthe(r examinal-
! r th le motion to Ulig deenan Rn bccase A. Me-

n Mardonvll, KC., for the eenat llairctut Ferguson,
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lh: \VAUDTIN \x 111: 'H E - llIîaT ( '.»J.( *i.- 1 ç 16.

P irel 1x "'.11 p I'o 1 , oé 11 / , I f / il Il l'i n 1 > t -j .4 .

7'l 0 1 dui(r und(/ I'r liyo r. iXpl ira;t Ioni hy thlt, veodursIF

-i- r,1 194-\>4c 1. o tht 1tt ; Inr tht ve r 1ai > t t» tf 1
ehast'r,~~~~ 1nt !he Uoîi't par oU tht' tettrsrsiur

ant 'xrutri-a~ ;1îî gîv the a î 1o ri - nt iuh î qo 1 ri

droi' s, and tl lim ke'îîî ilvrttekelyne ant il(1 Nh j' w
alS'ni l«;1 I f oU 1J t ho laît t) tht 111 tîa e t11 i >rt1 îi's th r,
anti tht' prot't.'ed I flt rtqîf l t gi vI 1t' 1 11 1n t t'qut'a i l 1 I l h res t.t

nîyli 1igh l'îdrn I' 1anu1 t . Mar1-ý7laret Shl i 't , .]12 ht i l une
Tht'li pIll se Ij'ee f( t > tht'111 tit 1itIl 'Fi on tt grti>u l t a t h.it
e xecuo14 1r's Ild nilv t a 1 lq wI l s t r î' epratInb t> twi veal
fro f thI t 1 i tatork qeth 1ht <'ie Jn t 1ai tni il c lt

argu ni'n it la 0 hovtni a~trtIn' thafog tf tht lque i Stion ralis,dj %%wl'
d'> rnnn d h Y 1' ,* l ittk I I , . n a si 11l r mof 11 ti 1I i, i ' I ari 1 fio
and 1 ts ( , dq % rs , Iyý1«v t 1 tt, 1 t' t 1 qt i c u t ti1i- plirq -11j N er , andi,

tha Ii1t UwINa)tlt, Py 1n rd , .r lat1ed t lt,1 lOtlh Frbruary'iit, 198 ! dee 1ItIlaned
thla t thtil l l i ittilnl as t 1 sa le iîy thI eNtor s w% ithin1 tu qyl'm
, , ( tht1f' lanti4 1s in qug e l1sto t here)114-l g- '' 111 " nti 1 i n tht 1 r i tlo u 1q1f. oh n
1 ei 1INt ter , . wattl , 1 nî'i 'v 11rt - - direetor , i ndý th1a t t h v oit

hy tht ri -sit 1lary dev isee-s oU 11 tht re ti tht -4-ý41N ' sait,1 1- If' tht l i 4i l
14a S d it Vna b>,l taken t u - e 1 n -d urrt1e'n' tqt' 1bY them011 1 in tt' sait' u tIjjIf

SUaidl tai11s hy tht exectgoirs i ft' te sa;id1( Joh Ii1)1rn't i1 ,t qr." Foi .
lu( w i 1g tha1ilt ( t -ie s i o1, thei 1 urt h1a str 's gob1 jdc-t ionkii %i Ia oveëýr rut1let1Id;

f brdte-r i ts t d :l toams. 'W. A. M 4-Mastoer, fg )r the1 v4 , ri . t . rsg
ltsN, ft ir tht' i prehas(er.

GUNN v.MILIJKDIVISIONAI, UR.D(' 6

$aeof (Jos -Action for Pc-onedi-n.u,
ipel *t %h, plaintiff fromn the judgirient oIf Muo.xuiloer

J,,ti 1 11 Yt(' t ouiir t o f Y f)rk , r an ctj i 4 r ha o j
bruuIlgit 1t-o cver $160.41, tht' balance allegedl to lie duec lipo
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eertain ilive stock. The defendant eounterclaimed

of $86,49, and the trial Judge found in his favour.

ent of the Court (MýuLoc-K, C.J.Ex.D., CILUTE and

D, JJ.) was dielivecd by CixmT, J., who reviewcd the

nd said that thie resuit was that there was due to

T $152.12 on a horse deal, and there was due front

f to the defen1dant $219, leaving a balance of $66.88

defendant. No interest should be allowed to either

agmient varied by reducing the amount allowed on

relaii to $66.88; otherwise appeal dismissed with

'. Hlelznuith, K.C., for the plaintif!. T. H. Lennox,
we defendant.

-FROi V. DWRT-DIVîIONAL COURT.-DEO. 20.

n~i t Redeptur - Accrouni - Interest - Insurance

~pmd~uefiar Rebn )ýitding-Improvcrnnt-Lieni-
1-Aiieilby the plaintiff front an order of LATCII-

ïiing an appeal by the plaintiff front the report of

hat.r at Chathamn in an action for redemption. By

ýnt in tile action thie plaintiff wvas declared entitled

and a reference( was directed to the Local Mlaster to

rmunts, mnaking ill just allowances to the plaintiff for

noneji received by the defendants and all just allow-

te defendant for inontys expended in imaprovements

iing aliter tires. The appeal was heard by MulO,,

.~CUEand SUTrrERLAND, JJ. The first ground of

i that the. Master ixnproperly allowed the defendant

,on a muni of $3,017.(62 found due to the defendant.

Juutice, delive-ring the judgxnent of the Court, re-

-e, 113 of bte J udicýatuire Act and to Smnart v. Niagara

t Ri.W. Co., 12 C.P. 404, and said that, as the amount

tte and iv erdue on thie lat July, 1895, the defendant

titled to interest thereon; and upon this ground the

le-d. The. second ground was that the Master had

ii- mortgflgor with, compound interest. The Chief

i that the Master haid done this only in formi. An

'n Or tIIe aeoUnjts ais paissed by the Master shewed that

the i'ents anmd profits received by the defendant ex-

luterest vharged, and, as rents and profits are aPPliC'

in or towards paymnit of interest, it follows that the

wh vear's interest was paid ()lt of the year's rent and
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formed no part of lte balance earried int the fotloiniig ye
u1ponich ilerest w-as con111iued. The ppeal failed on t
giround abco TU third gruund uns thait tIS izîumr nmni
shouild have becui dealt mwith as providud in a cortain agreexn11ent
1905. The Chiulf Ju1stiote said that aljparctntly mwhal was ailled,
wvas that, if the properly m-ere sold ini inannert,1 provided for in -
agremeiet and if the defndSant, after sucl sale, should ree
anly insuranceu mlorys lo w-lîiel 11p tu Ihat tirne hie ilnight
entitled, thvn lie should excdthein, firsl, in paynient of
costs of the sland thvin on accouin of the mortgage dlebt.
sale, howcover, m-as cffectcd, andl therefore Ilie cas otol
the ap)plica;tioni of the inlsuranceý mney neyer baneoperati
The questioni mat whelher flhc defendato was e le tA rhal
as Part of lhs înortgage dcb!t Illc cui-t of ruiin.It wasi
rnitted thil flic dofendant rebuiit in tiet hoes hlief that i

LAnas bis own, ami Yi was, thcrefrcr, ontitlcd lu, thlt prot
lion a«urded il, tMo Lw ami TrnsferT of Propery .4t 11R8
1897 AL 119, Sec. 30, Ulih 11ilv lo alion ou the au for
enhalnced vaille case y Lis expendiluro. Thc def'jendant' , q
dencee, mwhivh wa nl rontrailedi shewe-d Ihat thet value
the p)romnises was enhlaced hy the lasting iprennt Il
placed upon iheaii liy the defondant tu the amout of the exp
ditue ehmargd lie was, Ilicrefore, entild lw a lin in resp
of sueh expenditure ani the Maht mws ri la) mU dng
grouinds of appleal f'ailod, and the ppa shtild lie dlisia.

wvith coats. Shirley Deniison. K.C., for filt, 1îlaiitîf. 1. M. l'l
K.C., for the deifeadanitit.

Rn WLKETONAND LUCKNOW ILW. CO. ANI) P>UBIC~ S
SECIONNo.9, GLK~NKLo--RIDDELL , IN(

1
îM w-

Ibn. 21.

I>ub 1 ,hmL3 'i(e f Loend /)! '&Iiuoo I"ard-i t4) Riqj
<'ompun!I-OrfJ#r ~4~I><~ . .19M1; E'hi 3t7. 1;,.
Application by the railway conipany amd the Board of !
Trulsteeis for an) or-der givinjg lthe B'oard pow-er lu sei,. grant, e

cun1VVY part o!, their, lands lu) the railway cumlpaniy, the Bo,
hlavifig passed a re1soluhtion ppuv of tile sale aI $400.1 'ý

appicaionwas made uxlider sec. 184 of theBila Avt, RJý
100i;(1 l. 3ý7. RIDDE1.1L, J., said lhat il had be-omle uuo

for hiîl c onsider abt origine the wecssily orl propriely ofs
ain order,. LACNRDE X.. aviag,. on flhc Tht Jun11e. j
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lu the ra-se of the am railway company and the Board of' School,
Tni-te4, of SeolScinN.2, Bentinek, upon a similar appli-

eain muadeý an oerdeir under se. 184. Without expressing an
indepcndeunt opinion, IL, J., followed that; case,. and made
an olrdfr siilar in tri.G. A. Walker, for the applicants.

KmzTi, V. KEITI-AICONaaRIDG, C.J.K.B.-DEc. 21.

D..dIncpaeiyof Gra alors Inadeuate Considera lion-
Lack ii faeedn dvc-cln aside Doed.1-An action
to st axide a deed. The Chif J ustice linds that the plaintiffs are
boh woeak-inded and were incapblete of rnaking the deed with

r,-monsle comp11rehonsion of what thevy wcre doing; that the con-
sidl*.aticbn w6au4 il11qute4a that the plaintiffs were without

ut dviee. Judgmient for the plaintiffs in terms of the
prayvr of thie Statemenvit ofr eaimi with ctosts. Ail necevssary

ta b liets inade in the statemnent of claim. Pla intiês
t. ameount fier the, money reeei(,ved( by themn froni the defvndant,
le the-ireoeCbts. T. A. ORourke, for the plaintifs. R. Hl. Greer,

for ilic dé-fondant.

YOVWAINV. (CANADJAN (1'ARDIA.N IME INSURANCE CO.-
RIDI:IL ~L-Ec,22.

Li'fc Insi ras-Jrvio for IsrdTaking, Cash I'ulic
.4~n4uctonof Pédic-Coptlinc Yeir.ïApplîcaionî

~KLcIio Wire Ti~x1Theplaintiff însured lus life
for s4jxx iii thv defendant owpany. ]in favour of his w'ife: a

psfywas iimued,1 dated the lat Jhuie, 1902, whîeh eontained thie
p~vuio: ~3. llert polIiey bashen in fo)rce three or miore

011ce a , e comnpati ' w%-1il 11wth absolvt of aîîy Statîîtor '
as other re-strigtioni, and u1pon th, apl 4tino thie insured
belg iiiidq uid .id a ut1 th had otlh'e of, 11w vomlpanY, whule
therfs'P io nedfauit Mn thie pa ' ienýlt of,11 av prlîllrem.iu

pma visl fer in value foi. the anount Specified Mn the table
41 , uthe- pag-." On the 22114 rc1 1910, 1t1E. plailutitr

w* s r dfnat that1 hev Id dcicdt)tk tihe cahvaluej
or bli polie>'. TheIl defen1dants o)fl'roed $1,156, fi( the aounlt

Uaa.dfýi(4 iu the table for a poiliey in frefor sevenl years. Theg
p sitf laillned tht' ilmlount fo4r vi(t yAn'-$l,420-havîng
~lxi .lght annual reim. hedfdatspleaded tilat
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*116was thp truc amnount, a tender of thai amoount to
plailititl,' and tùcy i reu lui t arnuuniiit with intoirest int Coi
Tile plintiiff haedls ightI upon a request befor-e the Ist Ju
1910, whntile full eighit years would e'pieliTe poliey ià
it quite ulear, thati after threc otrplcte year-s the inisured hmc
g-inttld in law Io be paiid a erain munt of c-ash, uipon

;1ppl11.iation1 being magde anid reci-,vod at tue( htead o oic f tire
fen 1danIts. Theu aimunt %vas fitixc by i table RwE,

.samI: Retirerinlg that it -1i.s oilly inlau of, tlle politey hav
lwnin forve thre onipltcr tliat tilt table apphe, lit

1 Ill of opinion that t1ir (.;In e nio doubt of tilt- initerp)retai
('f th' taille. 1Ier is al coliiîn of suins payvable for -tl

year Is''-tlhýiis viis - men'threcg (coninpete years"1-sie tire tg
is net; iniuLtcidc to alyto any.\ ter-rn le-ss iliani threev eomlp

t -ile I:r," "eight yer,'etc.. . Idtht' pI8aJ
magie an, application onl oir afl.r. thlt, iti 111nw, 1910. it i., po&S
fliat lit, sJould 1w hold to bt n-ititled to) the $ý1 420 hi oainis.
1w ic eareflly' avoîdedýg rnaiki1ngý allY appl icat i. WVhat he did
for wats fialai, tht lI nght "fi11 ont .. andlgL

wilrdg a nlow apliaio."U a-sNetod that a further applicai
ý%;is neut neesr.This c-ananit hiosdee au applieaîlioll-

inigh riUi paperis, and evg-n fi111(î'111 eut, but c-hange
mmdi)( andl( omiitý to imake any, a pplication. Nir cani 1 say that a
anr applicationi, hlad it benNaevonld hiave been without re!.
or thai tlierv was aniy waiiver by tue ilefundants. Thl e,

iliust beo dimsed iîd 1 eaull liec n01 reo v thet disi
s1lould not hg- ith cosis, which illay % ae ri the siuu

(or.The, deidatlgri t- h' riltht plail
iliglit take Ilis posIt1iî underg-1 tht î>ic as tlioughl 1w liad

sîîredeedit, without iiew% iicdival vxiiianîiatîo or- othor
cedîîs xce4pi payil" il(.th pirelîiiunîi. Tlîat iay' stili b. (d

%. il tu h o 1 I1o1t of, ltt b l IrY. l". N;. 1 i>vis, for[ th. plair
T, 1 ). De)'hlrnere, KA .. for tiltefnan

(CARNEY V. TOWNSîrn oP O BREBYD .D 22.

MuniipalCororatonsDraiageFloo<ling L<.ndal A
('0 Io Ilighiva .- Action for- damnages f'or injur-y tg the Pl

tUsland firoui watvlr bake ipon it. Tht' plaintiff auj,

neg-l-ot of tile delf.untdants to) keep ini repa),ir ai drain wýhieh
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~narueed.The- (haw-ul1or hcld that, upon the pleadings
&mKd, the plainti Ill no(t oentitled to any relief-the root

c*diffieulty flot havingL 1w-iu touelhed. But lie considered that
ýefendants a fialot dii.;i ýasuch as thcy ight fairly have

to rewedy tile odionof aJairs in-the plaintiff's locality.
mn dismiý,emd wvithouit Lws . E. I)anceY, for the plainiff.
. Cmeron, K.C.. f*or 11w defendants.

MCCA.u'LANuD V, CI RRýIE-DIVISIONJU, COURT-DEC. 22.

omfrwe-I iir A~ in Miin <'amJaw f Surn out of
ed. of Salf~rru~ 'osruction of (Con t ract-Refoma-

-A mnd entN< wTril-Cstsj-Apealby the plain-
romrr thejdmeto TEZL J., diSmI-,issin the daim with

Thi- actioni was uon an geean botween the parties,
1 thev 17th April, 1906kih, ai'ter reciting- that thepate

~een nterstedi rset the nor-th-eas,;t 40 or 20 awres
m in the 5th onusnofColemian, ai that a valuable dis-
-y (J rai;l had benmade hré and a dlaimi staked anid

de4d in 1iv aými1 oif' the deifendantiii, proeeedod: "Now in
deýratigr of erierndrdil, devloi te daim, the
idanit 'agrees to hold an undivided twentieth interest in
~id dlaimn for- tho plaintiff, "amiii further agrees to pay to
pblintif,. -as s-Pmni as the said discovery is passed by the

fil Minling1npet . . . Anid it is further agreed that
il ilivesî pribpertY 1), sold beoethe said property is

.i, thé- suri ol, $SOt) w paidl out of the proeeeds of the
fi" thée plaintiff. Tho plaitiif sued for $500. The appeal

wordby FLvOBRIDE, X.K, BRTrxand RiiDDE;LL, j
FIA. J., Sid th1at, lite e, venit which had happoleed the
udant hiid sohfli said rpry to one Lindscy, aliong
othe»r arpry and asto rveeive $7î50 for the whole. The

c(d Judltgc did niot thiink it openi to the defendant to say,
le-I evidelncel atS Wasý Ili%% fvia ltht thei $7 50 was flot, ait

in part. 1'tcil o this sale; andl ini th iv the action
wrouiy ismssu. Bt the dflint as ht thp docu.-

we dia-rte , o nîot exrs he 11neailIg ofý thearie
il tmer. seexof tov bu many tings whivh indicate that thlis,

t1xyv bv 50 f the defenldant pay's the vosts of this



424 THE ON TIRIO>WLI QF~

appeal, hie imnay aniend and have ;i ne-w trial, ;ii whivih ess
costs of the former trial will be reser-vod to the, trial Jludg4
the new trial, and. unless he othefrwise disposev o! themn, %vil]
eüsts to the plaïntiffol ini the (ca1se; otherwise the apj
idiould be allowed, and thie plaintiff have judgment for the.
of $500i, wvith interest from thetet of the \%rit of' uminmons,
co8ts here and b)elow\. FALCONBRIDOE, C.J.. ;Md BaRrTOe,,.
:igreedl in the resuit, thie latter stating- reasns iii writing. Ji
White, for the plaintiff. F. E. 1fllins, W( '., for the defen&


