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CODES.

A correspondent of the Albany Law Journal
Protestg against Mr. Field’s new Civil Code,
:“se"tillg “ that it will injure our business. It
. Makes the law too plain; too easily under-
‘“Wd. Any man of common understanding
. an read it and know just what the law is.

OW, if a layman wants to know what his
‘: ﬁgl}ts are or what the law is upon any given
“ s“b.JeCt, he has to apply to a lawyer who ex-
. 8Mines the statutes, the common law and the
. “’P?TtS, and writes out an opinien or brief.
« Thig new Civil Code is a wholesale brief.
" he whole of the civil law is boiled down
“ 80d 80 worded as to condense all the common
. law, statute law and decisions on the subject

to date

Mr. Field must be endowed with a wonder-
fu_ 8eniug for code-making if the adoption of

'8 code has the effect, in the long run, of
_Olng away .with, or even of greatly diminish-
B¢ litigation. Coder, like other acts of the
egiﬂlature, may clear up some points to which
*Pecial attention has been directed, but taking

I ag a whole, it is usually found that the
"OUrts ang the lawyers have abundant occupa-
on jp finding out what the codifiers meant,
ad i applying the rules which they have

N down, to the varied business of life.

® seems to be the experience of all code-
OVerned countries hitherto ; nor do we ima-
8106 that an end to litigation is likely to be

*eacheq by any Code of the futare.

THE COPPERS BURIAL CASE.
UA Person named Coppers has attained in the
"hited Btates a like posthumous fame to that
o ch followed Guibord in Canada. The cir-
Mstances are not unlike. Mr. Coppers had
8 Ught a lot in Calvary Cemetery (New York
8 t;): oWned and controlled by the trustees of
one  trick’s Roman Catholic Cathedral. Now,
© of the rules of the Church, and one of the
OH"‘WS of the Cemetery, is that no Protestant
. “Teemagon ghall be buried in consecrated
Beveral members of Mr. Coppers’ family

were buried in the lot, but the difficulty arose
only with regard to his own interment. He
died a Protestant and a Freemason, and the
trustees of the Cemetery stopped the funeral
procession at the gates, and refused to permit
the interment to take place. It appears that
the only evidence of title held by the deceased
was a simple receipt for the purchase money
of the burial plot. A mandamus was applied for
to allow the burial, and Justice Westbrook
granted the writ. This judgment has now been
reversed in appeal, the Court holding that the
only right acquired by the purchase of the lot
was that of burial and use in conformity to the
rules of the Cemetery Association ; and that the
regulation forbidding the burial of Protestants
and Freemasons was not unlawful. J udge Davis
remarked : ¢ If I were called upon, in this case
of Dennis Coppers, to criticise the good sense
and reason of the rules, I should certainly differ
from the appellants, for I can see no good rea-
son why the fact that Coppers was in his life a
Freemason, should prevent the burial of his
body, after death had separated him from all
such societies, by the side of his wife and chil-
dren. It may have been a harsh and uncharit-
able thing to have done; but the law is not
changed because the consequences of upholding
it seem severe or cruel. The religious corpora-
tion owning the cemetery have seen fit to make
the rule. The purchaser took his rights sub-
ject to it.”

APPEAL TO THE PRIVY COUNCIL.

Apart from the merits of the appeal (as to
which the judgment of the Court of Queen’s
Bench, 22 L. C. Jurist 201, is affirmed), the
judgment of the Privy Council, in the cage
of Cushing & Dupuy, re-states the principle
as to the admission of appeals to England
where the right of appeal has been taken
away by Canadian Statute. In matters of insol-
vency, the judgment of the Queen’s Bench is
made final by 40 Vict. c. 41, 8. 28. Their lord-
ships hold that the Parliament of Canada had
power so to take away the right of appeal; but
the Queen could nevertheless as “an act of
grace” allow an appeal (i.e. grant leave to
appeal) from any judgment of a Colonial Court,
even where the right of appeal is expressly
taken away by a statute not ulira vires.
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NOTES OF CASES.

MoxTreaL, March 31, 1880.
Canapa SureriNg Co. v. V. Hupox Corron Co.
Action by principal on contract made by agent in
his own name without disclosing his agency.

Mackay, J. The defendants bought a cargo
of coal from Thompson, Murray & Co. The
defendants weighed all the coal as it was
delivered, and found the quantity considerably
under that stated in the broker’s note. They
declined to pay for more than the weight as
they found it, and then the present action was
instituted. But the plaintifis in the suit were
not Thompson, Murray & Co.,, but the Canada
Shipping Company, who sued as if the trans-
action had been theirs. The suit was the first
intimation that the Hudon Cotton (‘fompany had
that the Canada Shipping Company had any-
thing to do with the coal. The action was met
by a first plea, that the defendants never had
anything to do with the Canada Shipping Com-
pany ; thatthey contracted only with Thompson,
Murray & Co. His Honor was of opihion that
this plea must prevail. English authorities
bad been cited to show that in England the
principal may adopt the contract, as had becn
done here. But when the writers on the
French law were referred to (and this was the
law that governed the present case), it appeared
that our jurisprudence was different. The
action should be brought on the contract. Here
there was no intimation in the broker's note, or
in the bill of parcels, that the Canada Shipping
Company had anything to do with the trans.
action. Troplong, Mandat, Nos. 519-523, was
cited by his Honor. The action must be dis-
missed.

The judgment is as follows :—

“The Court, etc..

« Considering that plaintiffs have failed to

prove liability of defendants’ Company towards
them, as alleged;

« Considering that the sale of coals in this
cause was by Thompson, Murray & Co. to de-
fendants, and that the broker's notes, and also
lettec of 13th August, 1879, show that; con-
sidering that from them the defendants could
not discover the plaintiffs as the vendors;

«Considering that Thompson, Murray & Co.
sold the coals referred to to the defendants'
Company ; that Thompson, Murray & Co. kept
gilence as to the existence of quality of mere
agents in them, acted in their firm particular

name, and did not take quality of agents in of
at the contract of sale ; that Thompson, Murray
& Co. ought, under the circumstances, to be
hield for all the purposes of this case or suib
the veritable sellers (vide No. 522, Troplong
Mandat), and so the defendants’ first plea must
be maintained ;

«('onsidering that in and at that sale of coals,
Thompson, Murray & Co. did not engage pou’”
autrui, nor did defendants promise towards any
commettant, but only towards Thompson, Murray
& Co.;

“ Doth dismiss plaintifis’ action with costs.”

Daviason, Monk & Cross for plaintifis.

Beigue, Choguet § McGoun for defendants.

SUPERIOR COURT.
MoxTreAL, May 21, 1880.
Drnkerny v. Lorp et al.
Charter-party— Loading  with all dispatch "—De-
lay caused by vessel having to wait for kT
turn to loud.

The demand of plaintiff was for fitteen days
demurrage st £30 stg. per day. The defendants
chartered the steamer Tagus on the 27th May,
1873, to take a cargo ot coal from Sydney, Cap®
Breton, to Montreal, and the charterers under”
took that the vessel was to be loaded with all
dispatch at Sydney.

The defendants pleaded that the vessel w88
to be loaded according to the custom of th¢
port, and of the mines of Sydney, namely, iB
ber due turn, with other vessels there loading
coal; that on the arrival of snid vessel %
Sydney, the master was informed that threé
weeks would elapse before the Tagus would be
entitled to her turn, which was on 4th J uly,ﬂ'nd
she was then loaded with all dispatch.

Torraxce, J. Looking carefully at the char
ter-party, the Cowrt sees nothing to qualify tb®
undertaking by the charterers that the vessel
was to be loaded with all dispatch at Sydney:

The custom of the port, and the crowd ©
vessels which might have been before the
Tagus and entitled to precedence, did not
modify the undertaking for dispatch. The
authorities of plaintiff Ashcroft et al. v.
Crow Orchard Colliery Company, 9 Q. B. La¥
R. 540, (1874) and Randall v. Lynch, 2 CamP
R. 355, appear to support this pretension wbic
is only reasonable, If the charterers made o
improvident contract they could only bla®
themseives.

Judgment for $3,650, equal to £750 sterlivg:

A. H. Lunn for plaintiff.

g.r' 61'1 g;z;ro'o' }for defendants.
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O’HALLORAN V. BaRLOw.

Dilafwy exception— Action for money attached in
hands of defendant.

This was the merits of a dilatory exception,
he plaintif demanded $25,000.
The defendant did not deny the debt, but
I’!eaded that an attachment had been lodged in
18 hands for the same sum in another case to
Which the now plaintiff was party, and he
Prayeq that all proceedings in this case be
Yed until a decision on the merits of the
Other cage,
The defendant cited C. €. P. 120, Sub-sec.
2ang 3,
TORRANCE, J. The pretension of the defen-
%, that the proceedings in this cause be
Yed until a decision in the other case, is
pe".fect.ly reasonable. The authorities cited by
Plaintify g, not touch the present case. It would
Unreagonable here to condemn the defen-
w‘:’t t_O pay the plaintiff the sum of $25,000,
"htm In the other case a contest is going on
Ordlch may end in the now defendant being
Dla'e"id to pay the sum to another party. The
0tiff ig party to the other suit, and should
Ve it settled first.
: Exception maintained.
4.D. Taylor for plaintiff.
2. W. Ritchie, @. C., for defendant.

JounsToN v. ScorT et vir.

May,;
"ried woman— Authorization of wife by husband
to make note.

‘é::’:ﬂ Wwag an action against a married woman
e ¢ de biens, to recover $:320.55, alleged to be
O & note signed by her, and endorsed by
T hughang.
he plea was that she had not been author-
%ot nby her husband to sign the note—that she
a deb: Value, and that it was signed by her for
of her husband.

. “OBRANCE, J. The evidence of record is a note
hgned by the female defendant, endorsed by ber
04, and a letter from her to the plaintiff,
"Onnﬁe effect that in consideration of his dis-

Ushy g the note at 45 days, cndorsed by her
g 'id, she would hold in trust for plaintiff,

1€ note was retired, certain furniture.
Py Utioy, g also called to the 13th interrogatory
in the the female defendant, which she answers
of g affirmative, to the effect that the object

Ring said money, was the preservation

of certain real property which she had acquired
and partially paid for, with the approbation of
her husband, and which, without the making of
a further payment on account thereof, she was
in danger of losing.

The evidence by the husband for or against
his wife is here of no value—C.C. 1231. The
note and letter signed by the wife speak for
themselves ; and as to the authorization of the
husband it is abundantly proved by his endorse-
ment of the note. The formal express authority
required by the custom of Paris is no longer
necessary. C. C. 177 is clear, and the commis-
sioners for the codification so intended. Judg-
ment for plaintiff.

F. W, Terrill for plaintiff.

M. Hutchinson for defendant.

JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL.

April 15, 1880.
Present :—Sir Jamgs W. CorviLg, Sir BarnEs
Peacocg, Sir Monrtagve E. Swmrrh, Sir
Rogerr P. CoLLiER.

CusHiNg, Appellant, & Dupuy, Respondent.

Appeal to Privy Council— Power of the Crown to
admit an appeal where the appeal is denied by
Canadian Act—Sale without delivery.

Pgr CuriaM. This appeal is from a judgment
of the Court of Queen’s Bench of the Province
of Quebec, reversing the judgment of a Judge
of the Superior Court, which had been given in
the Appellant’s favor, in certain proceedings in
insolvency instituted under an Act of Parlia-
ment of the Dominion of (‘anada, intituled « An
Act respecting Insolvency " (38 Vict,, c. 16).

These proceedings were commenced by a
petition of Mr. Cushing, the Appellant, to the
Superior Court, praying that Mr. Dupuy, the
official assignee of the estate of the insolvent
firm of McLeod, McNaughten, and Leveills,
might be ordered to deliver up certain property
seized by him, as such assignee, under a writ of
attachment, on the ground that it had begn
sold to the petitioner by the insolvents before
their insolvency. .

An application to the Court of Queen’s Bench
for leave to appeal to Her Majesty in Council
was refused, on the ground that, under the
Insolvency Act, its judgment was final. The
Appellant ‘then presented a petition to Her
Majesty for special leave to appeal, which Her
Majesty was advised by their Lordships to
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grant, reserving to the Respondent power to
raise at the hearing the question of Her juris-
diction to entertain the appeal.

That question, which has been fully argued
at the Bar, raises two points: first, whether the
Court of Queen’s Bench was right in holding
that the appeal to Her Majesty in Council,
given de jure by Art. 1178 of the Code of Civil
Procedure, from final judgments rendered on
appeal by that Court, is taken away by the
Insolvency Act; and, secondly, if that be so,
whether the power of the Crown, by virtue of its
prerogative, to admit the appeal is affected by
that Act.

The 128th section of the Insolvency Act
enacts as follows :

«In the Province of Quebec all decisions by
a Judge in Chambers in matters of Insolvency
shall be considered as judgments of the Superior
Court ; and any final order or judgment rendered
by such Judge or Court may be inscribed for
revision, or may be appealed from by the
parties aggrieved, in the same cases and in the
same manner as they might inscribe for re-
vision or appeal from a final judgment of the
Superior Court in ordinary cases under the laws
in force when such decision shall be rendered.”

By the 28th section of a subsequent Act of
the Parliament of Canada, 40 Vict. c. 41, it is
enacted that the 128th section of the former
Act shall be amended by adding thereto the
following words :

“The judgment of the Court to which, under
this section, the appeal can be made shall be
final.”

This Court, in the Province of Quebec, is the
Court of Queen's Bench,

The whole question turns on these added
words, and in considering their effect on the
right of appeal to the Crown given dr jure by
the Code, two things are to be regarded: (1)
tl.1e power of the Dominion Parliament to
abrogate this right ; and (2), if it had the power,
whether it intended to exercise it.

The first of these questions depends upon the
construction of the British North American
Act, 1867, which confers and distributes legis-
lative powers. By Section 91 of that Act,
exclugive legislative authority in certain mat-
ters is conferred upon the Parliament of Canada,
and by Section 92 exclusive authority in certain
others upon the Provincial Legislatures.

Section 91 is as follows :—

It shall be lawful for the Queen, by and
with the advice and consent of the Senate and
House of Commons, to make laws for the peac®
order, and good government of Canada, in 16
lation to all matters not coming within the
classes of subjects by this act assigned exclo-
gively to the Legislatures of the Provincesi
and, for greater certainty, but not so a8 o
restrict the generality of the foregoing terms of
this section, it is hereby declared that (mov”
withstanding anything in this Act) the excl?”
sive legislative authority of the Parliament f’f
Canada extends to all matiers coming withi?
the classes of subjects mext hereinafter enu”
merated ; that is to say,—

% 21. Bankruptcy and Insolvency.”

Section 92 enacts,—

“In each Province the Legislature m8Y
exclusively make laws in relation to matter®
coming within the classes of subjects ne
herein-after enumerated ; that is to say,—

“13. Property and civil rights.

«14. The Administration of justice in th®
Province, including the ‘constitutio?
maintenance, and organization of pro”
vincial Courts, both of civil and ©
criminal jurisdiction, and including
procedure in civil matters in thos®
Courts.”

It was contended for the Appellant that tho
provisions of the Insolvency Act interfe
with property and civil rights, and was ther®
fore ultra vires. This objection was very faintly
urged, but it was strongly contended that the
Parliament of Canada could not take away the
right of appeal to the Queen from final judg’
ments of the Courts of Queen’s Bench, whic%”
it was said, was part of the procedure in civt
matters exclusively assigned to the Legislatu"e
of the Province.

The answer to these objections is obviot®
It would be impossible to advance a step in the
construction of a scheme for the administrﬂﬁfw
of insolvent estates without interfering W!
and modifying some of the ordinary right8
property, and other civil rights, nor witho®
providing some mode of special proceduré .
the vesting, realization, and distribution of of
estate, and the settlement of the liabilitie®
the insolvent. Procedure must necesﬂ“"fw
form an essential part of any law dealing wi
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;n%lvency. It is therefore to be presumed,
deed it jg g necessary implication, that the
Mperial statute, in assigning to the Dominion
iaﬂl&ment the subjects of bankruptcy and
n“"Wency, intended to confer on it legislative
:’:;:er to interfere with property, civil rights,
Procedure within the Provinces, so far as a
5;“‘"‘&1 law relating to those subjects might
eCt them. Their Lordships therefore think
'8t the Parliament of Canada would not in-
"}ug.e the exclusive powers given to the Pro-
j::clal Legislatures, by enacting that the
in sglnent of the Queen’s Bench in matters of
b lVency should be final, and not subject to
€ appeal as of right to Her Majesty in Council
CeI:Wed by Art. 1178 of the Code of Civil Pro-
mc:"& Nor, in their Lordships’ opinion, would
! an enactment infringe the Queen’s prero-
Bative, since it only provides that the appeal to
e Majesty given by the Code framed under
¢ authority of the Provincial Legislature, as
fl::l of the civil procedure of the Province,
N Dot be applicable to judgments in the new
Oceedings in insolvency which the Dominion
:;‘;t:]:e&tes. Such a provision in no way trenches
€ royal prerogative.
or?len it was contended that if the Parliament
‘bol“mada had the power, it did not intend to
e 1sh the right of appeal to the Crown. It
8 8aid that the word «final ” would e satisfied
Bi hOIding that it prohibited an appeal to the
oprffllfe Court of Canada, established by the
o:lm-on Act of the 38th Vict, c. 11. Their
8hips think the effect of the word cannot
80 confined. Itis not reasonable to suppose
‘f the Parliament of Canada intended to pro-
1t an appeal to the Supreme Court of Appeal
Chtly established by its own legislation, and
&llow the right of immediate appeal from the
Be::: of Queen’s Bench to the Queen to remain.
- €8 the word “final” has been before used
olonial legislation as an apt word to exclude
es:el'fain cases appeals as of right to Her Ma-
Y. (See the Lower Canada Statute, 34 Geo.
01,11:; 30.) Buch an effect may, no doubt, be ex-
ed by the context, but there is none in the
the ent in question to limit the meaning of
Bhip::.m:d' For these reasons their Lord-
old hink that the Judges below were right in
g that they had no power to grant leave
8Ppeal,

he question of the power of the Queen to

admit the appeal, as an act of grace, gives
rise to different considerations. It is in their
Lordghips’ view unnecessary to consider what
powers may be possessed by the Parliament of
Canada to interfere with the royal prerogative ;
sinee the 28th section of the Imsolvency Act
does not profess to touch it, and they think,
upon the great principle that the rights of the
Crown can only be taken away by express
words, that the power of the Queen to allow
this appeal is not affected by that enactment.
In consequence, however, of the decision in
Cuvillier v. Aylwin (2 Knapp's P. C., 72) which
has been relied on as an authority opposed to this
view, it becomes necessary to review that case
in connection with the subsequent decisions on
the subject.

The question in Cuvillier v. Aylwin arose upon
the Lower Canada Colonial Act, 34 Geo. 3, c. 6,
which enacted that the judgment of the Court
of Appeals should be final in all cases under
the value of £500, and an application for
special leave to appeal in a case under that
value was refused by a Committee of the Privy
Council. The remarks attributed to the Master
of the Rolls in his judgment rejecting the peti-
tion are directed to one aspect only of the ques~
tion, viz., the power of the Crown with the
other branches of the legislature to deprive the
subject of one of his rights. No allusion was
made to the principle that express words are
necessary to take away the prerogative rights
of the Crown, nor to the provision contained in
the statute itself, that nothing therein contained
should derogate from any right or prerogative
of the Crown. This case, moreover, if not ex-
pressly overruled, has not been followed, and
later decisions are opposed to it.

In re Louis Marois (reported in 156 Moore,
P. C. 189) upon an application for leave to
appeal from a judgment of the Court of Queen’s
Bench for Lower Canada, Lord Chelmsford, in
giving the judgment of this Committee, after
stating that in Cuvillier v. Aylwin the very
point was decided against the petitioner, said :

« If the question is to be concluded by that
decision, this petition must be at once dismiss-
ed, but upon turning to the report of the case,
their Lordships are not satisfied that the subject
received that full and deliberate consideration
which the great importance of it demanded.
The report of the judgment of the Master of the
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Rolls is contained in a few lines; and he does
not appear to have directly adverted to the
effect of the proviso contained in the 43rd sec-
tion of the Act on the prerogative of the
Crown.”

Leave to appeal was granted in that case,
subject to the risk of a petition being presented
to dismiss the appeal asincompetent. Although
their Lordships, in granting this leave, said
that they desired to intimate no epinion
whether the decision in Cuvillier v. Aylwin
could be sustained or not, it is obvious that,
at the least, they regarded it as being open to
Teview.

In Johknston v. The Minister and Trustees of St.
Andrew's Church (L. R. 3 Appeal Cascs 159),
upon an application for special leave to appeal
against a judgment of the Supreme Court of
Canada, the effect of the 47th section of the
Act, establishing that Court, which enacted
that its judgments should be final and conclu-
sive, saving any rights which Her Majesty may
be graciously pleased to .exercise by virtue of
her royal prerogative, came in question, and the
Lord Chancellor, in giving the judgment of
this Committee, said :—

« Their Lordships have no doubt whatever
that assuming, as the petitioners do assume,
that their power of appeal as a matter of right
is not continued, still that Her Majesty’s pre-
rogative to allow an appeal, if so advised, is
left entirely untouched and preserved by this
section.’ .

Although leave to appeal was in this instance
refused, on the ground that the case was not a
proper one for the exercise of the prerogative,
the opinion cited above is virtually opposed to
the decision in Cuvillier v. Aylwin, where, it is to
be remembered, the Act in question likewise
contained a saving of the prerogative of the
Crown.

Another case, lately before this Committee
requires consideration, Théberge and another v.
Landry (L. R. 2 Appeal Cases, 102). [t was
an application for special leave to appeal
against a judgment of the Superior Court of
Quebec upon an election petition, by which
the applicant had been unseated for corrupt
practices. By the Quebec Controverted
Elections Act, 1875, the decision of contro-
verted elections, which formerly belonged to
the Legislative Assembly itself, was conferred

upon the Superior Court, and by section 90 of
the Act it was enacted that the judgment of
that Court sitting in review should not be sus-
ceptible of appeal. It was held by this Com-
mittee that there was no prerogative right in
the Crown to review the judgment of the
Superior Court upon an election petition, and
the application was refused. The decisiol
turned on the peculiar nature of the jurisdictio®
delegated to the Superior Court, and not merely
on the prohibitory words of the statute. It was
distinctly and carefully rested on the ground of
the peculiarity of the subject matter, which
concerned not mere ordinary civil rights, but
rights and privileges always regarded as per
taining to the Legislative Assembly, in com”
plete independence of the Crown, so far as they
properly existed ; and consequently it was held
that, in transferring the decision of these righf:s
from the Assembly to the Superior Court, if
could not have been intended that the deter
mination in the last resort should belong t0
the Queen in Council. But, whilst coming t°
this decision, the Lord Chancellor, in giving
the judgment of the Committee, affirmed the
general principle as to the prerogative of the
Crown :—

«Their Lordships wish to state distinctly
that they do mot desire to imply any doubt
whatever as to the general principle, that the
prerogative of the Crown cannct be taken away:
except by cxpress words; and they would be
prepared to hold, as often has becn held befor®
that in any case where the prerogative of the
Crown has existed, precise words must be
shown to take away that prerogative.”

It was not suggested that an appeal would
not have lain to the Queen in Council unde’
the Insolvency Act of 1875; and it was not
until two years afterwards that the Amendi“‘g
Act of 1877, which is said to have taken It
away, was passed.

The learned Counsel for the Appellant dre™
attention to the Act of the Parliament ©
Canada, 31 Vict., c. 1, which enacts rules ¢ -
interpretation to be applied to all future legit
lation, when not inconsistent with the intent®
the Act or the context.

Sub-scction 33 of section 7 of that Act i8
follows :—

% No provision or enactment in any Act sball
affect in any manner or way whatsoever
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Tights of Her Majesty, her heirs, or successors,
Unless it iy expressly stated that Her Majesty
Shall be bound thereby.”

The Insolvent Acts are to be construed with
Teference to this provision, which is sub-
st“’ltia.lly an affirmance of the general principle
flaw already adverted to.

Applying that principle to the cnactment in
(lllestion’ their Lordships are of opinion that,
3 it contains no words which purport to dero-
8ate from the prerogative of the Queen to allow,
3 an act of grace, appeals from the Court of

een’s Bench in matters of Insolvency, Her
8thority in that respect is unaffected by it.

The order for leave to appeal granted in the
Pregont case will consequently stand.

Upon the merits of the appeal the following
A% the principal facts :—Messrs. McLeod, Mc-
dughton & Léveillé, who carried on business
brewers in Montreal, became insolvent on the
::th July, 1877, and on the same day their
te and effects including the plant, material,
%aq fffects which are the subject of these pro-
eeedlngS, were seized by the Respondent, as
Micia) assignee under a writ of attachment in
1118°1Vency. Thereupon the Appellant, who is
% Notary, demanded from the assignee the de-
O‘Very of the above-mentioned plant and effects,
bn the ground that they had been sold to him
Y the insolvents on the 14th March, 1877,
¢ .“t‘ four moaths before the insolvency. He
. 3mg them as owner under a contract of sale,
the petition which gives rise to this appeal.
s be contract on which the Appellant relies
COhtained in a notarial instrument, by which
e. insolvents purport to bargain, sell, and
'8 to the Appellant the plant, material,
biy ture, and effects (described in detail in the
l)!ew0f sale) lying and being in and about their
1 ?"Y. Some of these effects are valued in
in; 2:11 of sale, the total of thess values amount-
sig $4,800 ; others are not valued. The con-
“Tation is thus stated in the deed :—

“The Present bargain and sale is made in
the :er aforesaid, for and in consideration of
Py M of one dollar currency, cash in hand,

8t the exccution hereof, and for other good
ei"aluable consideration heretofore had and
ved, the receipt whereof is hereby acknow-
tiofed' Whereof quit, and in further considera-
at the said purchaser shall endorse the

paper of the firm of McLeod, McNaughton &
Léveillé, which he agrees to do on demand, for
a sum which, together with present unsecured
endorsements, shall not exceed in all two thou-
sand dollars.’

Authority is given to the Appellant by the
deed to take possession of the effects.

On the same day a lease was made by the
Appellant to the insolvents of the same plant
and effects for three years at a yearly rent of
$100.

The petition of the Appellant alleges that he
took possession of the effects, but in fact no
removal or change of possession whatever took
place, and the plant and effects remained in the
possession of the insolvents, precisely as before,
up to the time of their insolvency. All that the
petitioner in his evidence states with regard to
possession is, that he went over the effects, and
verified their existence.

The general question was raised, and much
discussed in the Courts below, whether delivery
or déplacement of the thing sold was necessary
to pass the property in it. It was contended
that the Canadian law which required déplace-
ment had been altered in this respect by the
Canadian Civil Code, as the French law had
been by the Code Napoléon.

Art, 1472 of the Canadian Code is as follows:

“ Sale is a contract by which one party gives
a thing to another for a price in money, which
the latter obliges himself to pay for it. It is
perfected by the consent alone of the parties,
although the thing sold be not then delivered,
subject nevertheless to the provisions contained
in Article 1027."

Art. 1025 was also referred to.

Art. 1027 is as follows :—

“The rules contained in the two last pre-
ceding Articles apply as well to third persons
a8 to the contracting parties, subject, in con-
tracts for the transfer of immoveable property,
to the special conditions contained in the Code
for the registration of titles to and claims upon
such property. But if a party oblige himself
successively to two persons to deliver to each
of them a thing which is purely moveable pro-
perty, that one of the two who has been put in
actual possession is preferred, and remains
owner of the things, although his title be pos-
terior in date; provided, however, that his
possession be in good faith.”
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The question was debated in the Courts
below whether, under the law established by
these Articles, déplacement or a change of
possession was not still necessary to give the
petitioner a title against the assignee in insol-
vency. Their Lordships, however, do not feel
it necessary to determine this question, because,
allowing the Appellant’s construction of these
Articles to the fullest extent, and assuming for
the purpose of the present decision that, upon
a genuine contract of sale, the property sold
would pass to the vendee, as regards not only
the vendor, but third persons, without delivery
or déplacement, they agree with the opinion
of Chief Justice Dorion (in which Justices
Cross and Tessier concurred) that the trans-
action in question was not a genuine but a
simulated sale, and, if at all real, was a contri-
vance intended to obtain, under color of a sale,
a security upon the plant and effects, and thus
to avoid the delivery of possession which is
essential to the validity of a pledge. (See, as
to pledge, Arts. 1966-1970, Canadian Civil
Code.)

In examining the character of the transaction,
it is in the first place to be observed that the
alleged sale was not for a price in money, nor
for anything equivalent to money ; nor was the
consideration fixed and certain, but wholly
indeterminate, the amount depending on foture
contingencies. The cousiderations expressed
in the instrument are, (1) one dollar, which of
course is merely a nominal, and not a serious
part of the consideration; (2)  other good and
valuable consideration heretofore had and
received ;” the nature and amount being both
unexpressed , and (3) what appears to be the
real consideration. viz.,, that the vendee should
endorse the paper of the firm, which he agreed
to do on demand, for a sum which, together
with present unsecured endorsements, should
not exceed in all 2,000 dollars. This agree-
ment of the Appellant to give his endorsements
by way of accommodation to the firm is ob-

viously a consideration of an indeterminate
character. Suppose he refused to give them,
the remedy would be an action for breach of
the agreement, in which the damages would be
uncertain. Again, he does not bind himself
to pay the bills he may endorse, and the holders
might in the first instance choose to sue the
firm. The ultimate extent of the liability on
the agreement to indorse is plainly uncertain.
This vague and contingent liability contains

none of the elements of a fixed price, which i
one of the essential incidents of the contract
of sale. (See Pothier, Traité du Contrat d©
Vente, Part 1., Sec. 2, Art. 2, secs. 1, 2, 3.)

But, however inconsistent the consideration
expressed in the bill of sale may be with the
idea of a sale, it would be fit and sufficient ¥0
support a contract of pledge for securing the
Appellant against loss arising from his endorsé-
ments of the paper of the firm; and that this
if it were at all real, was the nature and object
of the transaction, is shown by other circum”
stances attending it. The value of some of the
effects (for what reason does not appear) i8
stated in the deed, and this value alone amounté
to $4,800. The rest is not valued, but obviously
must have been of substantial value. It 18
scarcely to be supposed that all these effect?
would have been absolutely sold to the Appel
lant for a contingent consideration which coul
not exceed $2,000.

Then, on the same day, the whole of the
effects are leased to the insolvents for a yea.rl
rent of $100. As the Chief Justice points oul;
this reut would return the supposed owner ©
the plant and stock 13 or 2} per cent. only
upon their value, whilst these implemen
would come back to him at the end of the ter®
deteriorated by wear and tear. Such a rent b¢
considers to be illusory. Under colour ©
this lease the insolvents were able to retain th?
plant and carry on their business as usual.

1t is to be observed that a iransaction whiC
presents on the face of the documents so 889
malous a character has received no exttaneO“:
support or explanation. The jappellant g8¥
no evidence of any antecedent consideration, ?
of the extent of his endorsements of the papé
of the firm, or of any circumstances to expla!
the alleged purchase.

It is scarcely necessary for their Lordﬁhlgs
to say that, supposing (a8 they have assume® )
the law to be that the property in the thi?®
sold passes by a genuine contract of sale Wi
out delivery, even as against third persons, ¥ {
the circumstance of there being no change g
possession must still be one of the mateﬂs’
facts to be regarded in determining the qu®
tion whether any particular sale is rea
simulated. °

In the present case their Lordships, for tl;,
reasons they have stated, agree with the 1%
jority of the Judges of the Court of Q“e"';
Bench in their conclusion that, whatever I o
be the real nature of the transaction in questi®
it has not the indicia of a bona fide sale.

They will, therefore, humbly advise Hw
Majesty to affirm the judgment appealed fr®
and with costs.



