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REPORT OF CASES

IN THE

COURT OF ERROR AND APPEAL.

[Before the Eon. the Chanoellor, the Hon. the Chief
Justice of the Common Pleas, the lion. Vice-Chan-
cellor Spragge, the Hon. Mr. Justice Ilogartij, the
Son. Mr. Justice Adam Wilson, the Hon. Mr. Justice
John Wilson, and the Hon. Vice-Chancellor Mowat.']

On an Appeal prom the Court of Queen's Besch.

Bell v. McKindsey.

Lease—Parol evidence,

A lease dated 15th March, 1862, was, in July of the same year,
altered in several respects and re-executed by the parties thereto,'
the date remaining the same, and a memorandum was signed
cancelling the first lease.

Held, affirming the judgment of the court below, that the lease spoke
from the day of re-execution, not from the day of its date ; and
that the provisions of the lease, in connection with the surrounding
circurastauoes, did notaffordsufficientevidenceof a contrary inten-
tion to justify a diJerent construction, iSpragge, V.C, A. Wilton
3. and Mowat, V.C, dissenting.]

*

This was an action against the defendant as sheriff of
the County of Halton, by the plaintiff Mary Ann Bell

^'"•°"°*-

for seizing under a writ of
fi. fa. goods of her tenant'

William Walker, and not leaving a year's rent on the
premises.

2 VOL. III.



ns

BRROR AND APPEAL REPORTS.

The defence was
: 1st. not guilty. 2nd That TT./z.

Bell
^vas not her tenant. 3rd Th,if rif

''^**'"

i« being i„ .h, :"r;ll^^^' :!» °'""™' f""™' «f

Townshp of Nelson in f},o n^, . ^tt ^"^' o^ the

the late ^.</l W 5 ?/ nh v^Vi^ ^ '^"'*^'°"' ^^^«^ o{
first part; and"VS'/S:; iT'sffr -^^

V^«County of Wentworth, yeoman 'of tL«' .'" *^"

Witnesseth, thrtfor and in T" '-i
^^^^"'^ P^t;

statement, covenants/condt ons and n.r.l ''.'""" °^ ^'^^ ^«"W
and contained ad S^Tthe?^^'7 '''''''^

said William WakJrtiZoir T- ^^''"'^ «f the

assigns, are, or ou^ht'to bp n^ ? administrators and
she.'th^ said Mar; Ann JsAh^" "''\

^r^'^"^^^'
and to farm let and hvfh '

"demised, leased, set

Io,se, set and'toS^m' lefut^the^II^J^.^ ^^
To.n.hip of.KnCs"

; s ?o' 'inrf:number five, n the first cone ssion.^soutrof V/n^
'

street, containing two hundred acres of Ir J ^^^^
acre of lot number four in the sak fiJ^ '

""*^ -""^

adjoining the said first mentioned lo t '"r''''^^'
dwelling house now occunied bv tbl ? ''' '' *^®

first p.S together wUhX nid'd vdlir'S f
^'^

stables and other out-houses thereon erect d sinSand being, excepting thereout all the grow ne timbj "?
the said farm, excepting only such as stlUe^necmllvused for repairinjr the buildings and fences on tfl-Tfarm and that which shall be necessarily outZ fi

''"^
for iheuseof the house of the sairSrS^'^^,^

the said Wma. W.,^:::^^/^^^^^^^^^^^^
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tors, from the Ist (6rst) day of April now next, for and
durirg and until the full end nnd term of nine yearsfrom thence next ensuinj., and fully to be complete nnd
ended yield.Mfj and payin;? therefor unto the s.iid MaryAnn Bell, for the first year of the sni.l nine years the
yeHrly rent of four hundred and fifty dollars iLdvance,
thcitn to my: on the Jim day ot April, on. thousand
e,ght hundred and Hxty-two, and for every year after
the said first year, during the 8,.id term hereby .rrnnted
tho yearly rent or sum of five hundred dolh.rs inadvanee that u to say: on the Ist day of Avril in
each and every year iUvins tho said term, without ^nydeduction or abntement thereout, for or upon anvaccount or pretence whatsoever. ^

11

1805.

• " nj- two
"'lU'il hn f.

ywirly p„y.
nientn. to !«
ninJu nn (he
firm cIhv of
llcNoiur and
• lie flrft (lay
ofAprll.'"

"By two
•qi'fti ii«if.

yurly pnjr.
mi-nu. t(i b«
innUi' on tlia
first liny of
0<:t(.b,.r una
tli<- flint a»r
of April."

Provided tihvays, nevertheless, that if it shall happenthat the sa,d yearly rent hereby reserved, or any pxr^ "''-nty.
thereof, shall be behind and unpaid for the sp.eo ^one

" '"
yenr over and after either of the said days hereinb C'mentioned and appointed for payment of the s.mo, b

'

lawfully demanded, or, if the said William Walker iexecutors or administrators, shall assign over, undei-leor otherwise depart with this indenture, or th; preShereby leased, or any part thereof, to any persoT orpersons whomsoever, without the consent of^le saidMary Ann Bell, her heirs or assigns, first h cl andobtained, in writing, under her or their hands for th^ ^ statement
purpose

;
or if the said William WalkTJluV^Z

observe and keep all and every of his covert ntganjagreements herein contained, then, and in any of the said^ses ,t shall and may be lawful for the sJ^ryZtBell, her heirs or assigns, into the said premises ifefebvdemised or any part thereof, in the naL of he wlole^to re-enter, and the same to have a^ain r-^tain Vll '

and enjoy as in her and their first a^formei ' K'''estates; anything herein contained to tTo contrary'

w.»°^' '?^""y''''^'"of'^'thstanding. And th^ «n;^Wtlbam Walker doth hereby, for himself h\-
executors and administrators, covenanT V,romL ']

agree to and with the said IlarvAnnhJ^llTi
-""^

executors, administrators and as LTrnSner foU
'''''

ing, that is to say : that he, the S WmZwaZ'h,8 executors and administrators, shall and wiH well tnd

ill! i:i\''-
''"" ''

''' p^''^' «»^« ^^« said ^ ;";„"^
Bell her heirs, executors, administrators and afsi^nsthe said yearly rents yearly ia advance, that is to sly •

^
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>"«S. on the first d.iv of Anril „f tl.n K« • •

^—N-^ eve y year durin, hon • '° ^^«'""'"? of each and

taxes ,m.l ass.8.,ne„ts r.te , i' ,

' ' ^'^ '" ?''''
hereafter to bj n,tP,l ..L„ "f'''^^^ '

o^ wnposerl, or

respect of/th^Trnrrn^ "•* '•"P''^^'^ ""'«'••"

ton,' ,.t cov „a IS o vi ll l"

P'"'!"''^'''
•

f'^'^'^" ^^e

follows lessor- cUenntfw^ "f "''• '"^'P"'''' *"•' '^en

foll.Mvin. on'Zt Z\: "'"' ^"J'^iyn'ent, then the

an.1 a.i,„i,.is;;:;:.tc ":nf p^ir^'s '- --'-s
^•i'li the sai.l AJan Ann B.// Vh?\ "1"^ "'^'^ "^ '^"^

T^'///t.., shall an f w I .r '
''°' ''" ^''^ ^^^"^^"*

for that purnost vest 'r P'""''"' '''"' '^'"^ «^''"'°'^

the sa.d yearly rents hereby reserved on tt J

^ ^ fin the manner h<>r;..h..r-

.

• ' ?" *"® ""J^^ and
thereof, an I obserl. L

«PP«'nted for payment
singula ,th CO e 2'i fP'"« ""^^ Pe.;forming%1l and
contained, and ^ .id ''tT'^^T ? ^^-^^^^ Presents

behalfs, are and ou^ht to
.' '"'^ *'*^"' P""^ ""^

porforme<l.shal beXvod ,/;f-^'''''
^P'' '^'''' '^"•i

said terra/to ^at ^and Vof f"l. °J"''
^''^'' '^^ ^"^

--OS and thai afte t e
"

p L io Ttu '"• ^^'^^^

^^^^fTthr^-irf'^'^f'^^tL^s

her "u;^!;":e" ThrSsCd" ^^
^'t^«

p--'« h-
first above written.

°^ '''^'' '^' ^^^^ ^^d jear

(Si^-.ed,)

Statemput

fej£-.ed
) Mary Anj^ Bell, rL.S.l

(feigned,) William Walker, [L.S.J

.
Signed, sealed and delivered "im presence of I

(Signed,) H.R. O'Reilly./
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.S.]

.S.j

L.S.

L

The plamtifr also put in two loose leaves which, when 1865.
ttie l/^ase \v;is on^Mi ally executed, constituted the 2nd w^-^and 4th pa-es of the lease, in place of the 2nd and 4th "•"
pa«es r.H it now stand.. The words of both being the McJad..,.
same, except tint the words ir, inverted commns in the
margin originally stood in the place of the words in
Italics opposite them.

^
On one of these leaves was the following endorse-

"Mcrnorandurn.-Tho lease subsisting and made byand between ^/a;vy Ann Hell and William Walker,

eight .Hired and s,xry-two, for the lease and occupa-
tion of the farm of the late Doctor Nat/>amel Bell, is

oZl^'rw- '""""' ^°"«^'"^^f tl'e parties thei^to,

(Signed,) Wm. Walker, [L.S.I
(Signed,) M. A. Bkll, [L.S.]"

In presence of H. R. O'Reilly.

The subscribing witness to the lease was called, who
proved that it was executed about the d.,y of its d-itP « .

the loose leaves at that time forming theML 4?h

"
pages of ,t. That Walker entered into possessio). under
the lease (as ,t then stood) before the 1st of April, 1862
and had continued to occupy the premises ever since'
About the first July, 1802, and some time before th"

^';r'J^Z'T''^ '" ^^' declaration was delivered to the
shonff Walker came to the witness and said he was
afraid ho would get into trouble, and wanted to secure
he plaintiff in her rent. The witness suggested that
he rent should be made payable in advance, and that
the lease should be altered accordingly. This wasagreed upon, and the proposed alteration was then made,by taking out the two 1 -ose leaves then constituting th^

he 2nd and 4th pages as it now stands, and the leasein Its altered form was then re-executed by the parties
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J8«8^
nnd at tho sa.no time the .-lomorandum above reoitod

,
was 0,, lorscd on one of the loose loaves and executed by

On tho Ut of August, 1802, the defendant, as sheriff,
levied on Vulker's goods, on the demised premises
under the ^/?./«.,nontion«d in tho dedarntion. After-
wards in August, 18G2, notice from the phiintiff, in the
usual form, of tho rent for one year being due, and
re.,u.r.ng the defendant to pny tho same before the
removal of the goods was given, and service thereof on the
defendant, on the 18th of August, 18G2, and before
removal of any of tho goo.ls, was proved. At this
pon.t the case was stopped, tho defendant's counsel
objecting, and tho learne.l judge ruling that under the
evidence the term commenced on tho 1st of April 1863 •

that the rcdden.lum could only be from the commence^

suw.risf r'l'T',1"^''";
""' ""' '^"'"^ -crue until

the 1st of Apnl, 1863, and on those grounds the learned
judge non-suited the i^kintiff, giving leave to move
against it.

In Mickaelmas Terra following the plaintiff obtained
a rulo to show cause why the nonsuit should not be set
as.de and a new trial had betw ^n the parties, on the
ground of misdirection of the learned judge at the trialm ruling that tho term under the lease to Walker did
not commence until tho 1st of April, 1863, and that
therefore, no rent was duo to the plaintiff at the tine of
the seizure and removal of tho tenant's gno.l. by the
defendant as alleged in the declaration, wh.cL iule on
hearing counsel for the parties, was discharged, at'the
sittings after term

: which decision is reported in the
;^3rd volume of Vppev Canada Queen's Bench Reports,

I

as

Fio^this ju1.T,enttho plaintiff appealed, alleging
i.Tounds or rtasons therefor :—
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})cKlndM7.

Ist —That before, and at the time when the defendant, l«fl«.
sheriff, &c., levied upon the goods an. I chiittcU of
William Walker, the plaintiff'H t..tumt, as in the plead- ""
ings mentioned, the said William Walker was tenant to
the plaintiff of the premises therein mentioned for a
term t'.en subsisting and unexpired, and commencing
ar: 1 com; ncd from the first diiy of April, A.D., 18G2
Tfhoreas the said court in their ^aid judgment held th^t
the aaid William Walker, at the time of such levy, was
not such tenant for such term then subsisting, but only
for a term not then commenced.

2nd.—That the lease put in between the plaintiff and
Walker, bearing date the 15th of March, 18G2, should
have been construed in respect to the commencement of
the term, as speaking at its date, the tenant's occupation
under it, and the whole evidence, written and verbal,
showing conclusively that the parties, when executing, it
on that day, and when subsequently re-executiii.r it^in «, , .
US present form, on the 21st of July following, int°nded
It to be so construed, and used the language of it in
that sense; whereas the said court, in their said judg-
ment, held the contrary, and held that by reason of the
words of the habendum "from the 1st day of April now
•next," in connection with the time of such re-execution
It could not be so construed.

'

3rd.—That in executing the said lease in its present
form the parties used the words of the habendum -from
the first day of April now next" in the sense they
would naturally import if used on the day of the date
and as if the execution had taken place on that day as
the concurrent verbal and written evidence showed, and
the said court should have so construed them, and thereby
given effect to the literal terms of the deed, and the
intention of the parties truly expressed in it; whereas
tne said court, contmrv tn th^ Lt-mv- -- •

,
. .

- 'J -•- — Kno^Vi: lueariing and
intention of the parties, construed the said words as if
used exclusively in reference to the time of the execution,
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J^ and thereby, and by importing verbal evidence into the

T r / ' *? ?^ *''"' °^ ''' execution, changed its legal
MoKind«,y. ^nect and defeated the intention of the parties.

»i,^!J""~'^?''*
*.^^ *'™' °^ '^' execution of the said lease,

Whether taken in connection with the words of the hab-
endum or otherwise, does not, as was assumed in the
sa.d judgment, show conclusively the commencement of
the term, which latter is a question of intention, to be
gathered from the language of (he deed, its application
to the subject matter, and the conduct, views and object
of the parties, from all which the intention in this case
was manifest that the term should commence on the 1st
of Apnl, 1862, being the 1st day of April next ensuing
the day of the date of the said lease ; whereas the said
court, in their said judgment, held the contrarv, and
held that by reason of the words of the habendum; takenm connection with the fact that the lease was executed

st.t.»c„t. after the 1st of April, 1862, although dated the 15th of
the preceding month, the term necessarily commenced
on the 1st of April next, after su. h its execution to
wit: the 1st of April, 1863, contrary to the literal
language of the deed, and the known intention of the
parties.

5th.—That as the term granted under the original
execution of the lease unquestionably commenced on the
1st of April, 1862, and the sole object of its subsequent
alteration and re-execution was simply to change the
time for the payment of the rent, and not the commence-
ment of the term, no further or other effect should have
been given to such alteration and re-execution than was
so intended

; whereas the said court, in their said judg-
ment, held the contrary, and held that the lease dated
and originally executed on the 15th of March, 1862
having been for the purpose aforesaid altered and
re-executed after the 1st of April, 1862, that ciroum-
stance, taken in connection with the words of the
habendum, over-rode the expr-ss terms of the deed ana

f

.fa
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necessanly, and against the known will and intention of 1S65.
the parties, changed its legal operation, and postponed ^^-^
the comraencement of the term to the 1st of April 1863 ^v"

6th.—That although it is permitted in a proper
case to show by extrinsic evidence that the deed was
executed on a day different from its date, for the purpose
of effectuating the intention of the parties, which would
otherwise bo .lefoated, it is never permitted for the pur-
pose of defeating such intention, which would otherwise
be effectuated, and thus, as in this case, to enable one of
the parties (or those claiming through him) to effect a
fraud upon the other; whereas the said court, in their
said judgment, held the contrary doetrine, and held
that the words of tlie habendum "from the 1st day of
April now next" must necessarily, and against the
known will and intention of the parties, and without
regard to the sense in which they used them, be construed
the 1st of April next after the execution, and could not st.ten.ent.

'

be construed the 1st of April next after the date
although the parties were known to have so intended'
and the literal words of the deed are in strict conformity
therewith. ^

7th.—That the verbal evidence shewing that the deed
was executed on the 21st of July, 1862, instead of tha
15th of March, 1862, (as it reads), taken in connection
with the words of the habendum, even if not rebutted
or ^xpla.nod, would, at most, only raise a presumption
that the time was intended to commence on a subsequent
day, say the 1st of April, 1863, and not, as the deed
hterally imports, on the 1st of April, 1862, which pre-
sumption, however, the plaintiff insists was ooen to be
rebutted and in this case was effectually rebutted, as
well by hke verbal evidence, (explaining the discrepancy
between the date and the day of the execution, and the
.ncongru.ty arising therofrom.) as also by the deed itself
and especially by reference to its date, the declared
date of Its execution, and the covenants as applied to

^
VOL. III.
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^j^ the subject mnttcr
; whereas the s.i.l court, in their said

„„„ JU'lgment, hel.l the contrary, and held that such dUcrep.
McKlid-y «"cj and incongruity, arising from the infroduction of

verbal evidence, could not be removed or explained by
verbal or any other evidence.

8th.-That inasmuch as the deed in its present form
and construed as if executed on the day of is date'
expresses correctly the contract between the parties'and their true meaning and intention, and, if not so'
construed, it will express a different contract, andthe true meaning and intention of the parties be
defeated, the parties must be hold to have intended and
agreed to be bound by the concluding words, declaring
that It was executed on the day of its date

; (which, ia
this case, became of the essence of the deed), and they
and those claiming through them, are estopped from
shewing that ,t was executed on a different day, and

st.t.„cnt. *J"''
^y '''^'^ ''''^'"^''^ ^^f<^»t the deed and set aside

the contract correctly set forth in it; whereas the said
court held the contrary, and held that the defendant
claiming through the lessee, could defeat at once the
deed and the contract of the parties, by the introduction
of verbal evidence, shewing that the deed was executed
on a different day from what it expresses to have been
executed.

9th.--That because the lease itself appears 6n the
face of It certain and free from ambiguity, „nd is in
conformity with the contract and the plaintiff's ri-hts
as claimed by her, the ambiguity or incongruity (if any
there be) being introduced by extrinsic evidence : and
because being so raised or introduced, it may be removedm the same manner, and it should, therefore, have been
left to the jury to say whether it was the intention of
the parties, by the use of the word "next" in the
habendum, to mean "next after the day of the date "

or
"next after the day of the execution,"

'

1*-:
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The defendant, in support of the judgment, relied, 18(55.

1st, on the reasons stated in the judgment of the

court below.
B«U
T.

MoEindfey.

2nd.—That to support the contention of the plaintiflT,

the court must hold that at the first day of April, 1862,

Walker held, under a lease from the plaintiff, at a rent

payable yearly in advance, whereas the evidence shews
tl at at that date he held under a lease whereby the

rent was made payable at the end^ of each succeeding

half-year.

8rd.—That the court will not hold that a state of

facts existed at iho first day of April, 1862, which
plaintiff admits, and shews did not then exist, nor will a
fictitious date bo allowed to defeat the rights of third

parties.

4th.—That the act of the plaintiff and WaJker, if con-

strued according to the plaintiff's contention, was an suttment
attempt to defeat, delay or hinder creditors, and there-

fore void as against the defendant claiming Walker'a
goods on behalf of such creditors.

ira on the

', nnd is in

ff's rights

lity (if any

!nce ; and,

)e removed

have been

tention of

in the

i date," or

5th.—That there was no evidence that the lease was
intended to operate otherwise than from the time of its

execution
; and it must in any event take effect from

the delivery—not from the date.

Mr. Miles O'Reilly, Q.C., and Mr. Blake, Q.C., for

the appeal.

Mr. MacKeloarif contra.
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.^^^65^ Smith V. Walton (a), Beaumont v. Fteli (h) Smith

McK.W^^^-v Wardleif), Da.is y. Jones (/), MurZ,.\
Stair {h), Poole, y. Bentley {i), Doe Cox v. I)a/(i)
Straitony.Pettitik), Roey. TranmarrH), CholmLaJy
y.Chntonim), Hall y. Hill (n), Bradford y. Romney
(0), Iggulden v. May (p), Grey y, Pearson (g), Tathamy^Drummond (r), Doe Hubhard v. Hubbard (s)
Clemens v. Henry (0, Addison on Contracts, page
1021, were cited and commented on by counsel.

Vankougiixet, C.-Thougl.t the appeal must be
dismissed: the facts appearing in evidence and the
surrounding circumstances being insufBcient, in his
opinion to vary the rule of law that a deed speaks, not
from the day it bears date, but, from the day of
its execution.

au.«..t. ^T'""''
.^- ^•~'^^'''

^"''"S tJ^e ease the best
consideration in my power, I have arrived at the conclu-
sion that the judgment in the court below is correct.

There is no doubt that primd facie the date in any
written instrument imports that it was executed on that
d<T, but it may be shewn that it was executed on another
day

;
and it seems to me equally clear, as a general rule

that It can only be an operative instrument from the
time U IS executed. If by the terms of tlie instrument
the parties agree that something shall be done, or time

(«) 8 Bing. 235.

(c) 8 Bing. 244.

(«) 3 Dyor, 307.

{g) 17 C. B.6li5.

(t) 12 East. leS.

{k) 16 C. B. 420.

{m) 19 Vt's. 201,

(o) 30 Beav. at p. 430.

(?) 6 [I. L. Ca. at p. 106.

(*) 16 Q. B. 227.

(4) 1 B &A. 247.

(</) 1 Vent. 292.

(/) 4 B. & C. 908.

(A) 2 B. & C. 82.

U) 10 East. 427.

(0 2Sm. L. Ca. atp. 450.

(i) 1 Dru. & War. 94.

ip) 9 Vos. 325,

(r) 10 Jur. N, S. 1087. .

(<) lOIr. CL. 79.
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ealculated from and after the date of the instrument iNfi-he date may be referred to as shewing the int il of^he part.es. but that intention must be gathered from Tthe mstrur^ent itself and the surrounding facts No? '''''°^^-

wha, are the surrounding facts .hich cfn plporf/bj •

referred to with a view of ascertaining the intentk^ ofthe parties from the lease itself ?

intention of

That there had be.n a lease between the samP ».n, f
executed on the L^th of March, 186 Lrth'^ Ttenant went into possession of th; premL „ i; :

aaj ot Julj 1862, when the parties thou-rht nroner fncancel that lease and execute the one put in" , e hah
Zt ""^' *'" '^'"^ ^" p--'- °f the i:::^d

Ifweareto look at the contents of the cancell.^

the fi« year «450 rLf 'T ^
'''"" "" '- ''« ^"^

»500. payable half-year^l":''.:;!::;'-^ '^
f

"

y.ha. lease was .„ co„„e„oe „„ ll^'uZX^

'--s.n...::^;;ttLTerr^^^^^^^^^^

1S62 resiJed m the d„eIli„g.houae on the acre of „7«u»Wo„r, ineWed i„ the lease, and did „ rsol j;

.t"he rerer::r °" *; f^ °' ^"'^- -^

f
h.rve,,.„d that he ,t t ag I rVf:'*«esforl8«2. 0. the« fact. .„d1:1^ ?.^!
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"•' "" «^*«^»'» "•» 6r« year-.

B.„
rent ot ^5450 js to be pnni in advanr'P Knf • .

..^. .h. is. d», „r AprinV
I :::r; 'piz:was the intention of the oartiea th^f tu. / a ^J^^*^^^

>'

ie«. i„s.ead o, being "^rie V: :?l":;;!"»ex, far and during and until .l,e f„„Z and « "
Tnmeyearsfron, thenoe ne« ensuing and „V.Ob/complete and ended," .tie.ns from the T, d 'of A l«. past, and .he principal ground on , iZ, '..^:

called upon to vary a Well BottUA ruU e
^" ^^e are

u. .Ba. b, the leasee the ,.:;z ,'* °

::::'-;^;i

was made, or which i. «s impossTb ,
7'""',"'

-*«.. perform a. all. Now, fcy the instrun ,,'!': Z''yearly ren. of J450 for the «,« v„ ,
• f '^ ^ "

i»poia.ofi„.ere,., in tf^^mlu r:,: r:; .t
2Ut of July, though in point of ti„e it mi„l„ I,

commenced on Is. of April so th, 1 ,
^ ™

*« /. 1 ,

-f^iJiii, SO that, accordmi? tn tUacms of the lease a, „o,v contended „r by .he pla ntiffthe enan, would pay «430 in advance, no. forth, fifyear's re„., bu. for eight ,„on.hs and ten d ysre' a^dthe term, ins.ead of being for nine vcars Tf.- r .
cigb years eight mon.hs'a„d Zd'tys

..a^ed';?'T
'• f

*""'"
<"'• ""> -S"*™*™ elearlv

of saying .he term was for twel veatandfW "1"
:::::;:;_^^°^atthe.e..anS:::::::':^

W 10 M, & W. 094.
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from the 1st of April, 1862, can mnke no difference in 1866.
construing the instrument itself. The case of Shaw v.

Kay (a), is a strong case on this point. The tenant hud
been let into possession of the premises in June, 18J2;
on the 9th of November the lease was made demising
the premises from the 22nd of June then last past, with
covenants to repair. Immediately after he entered the
tenant began to pull down and make alterations in the
premises: in an action for breach of the covenant, it

was held that he was not liable for acts done before the
time of the execution of the lease, thougli the habendum
stated the premises were to be held from a dnj prior
to its execution, Parke, Baron, referred to a dictum of
IJyre, a J., in Wi/burdv. Tuck{b), as a point on which
there could be no doubt that the habendum of the plain-
tiff's lease could only be considered as marking the dura-
tion of his interest and its operation, as a grant was merely
prospective.

It does not strike me that mnlcing the words now
next read now next after the date hereof, will make the
instrument more consistent with itself and reconcilable
with the legal rules of construction, for then the first

payment could not be made, nor the covenant to pay it

kept in that view any more than in reading it as last
past. I see no difficulty whatever in giving full force
to the lease, allowing it to operate from its execution
according to its words in their natural sense, except
that it may be necessary to reject the words "one
thousand eight hundred and sixiy-two," after the words
"$460 A advance, that is to say, on the 1st day of
April," and also the words " now occupied by the said
party of the first part," in the description of the prem-
ises which follow the words " on which is the dwelling
bowse." As to the rejection of the latter words, it does
not very plainly appear that Mrs. Bell was not at the
time the lease was executed residing in the house. The

Jadfmeat.

(a) 1 Ex. 412. (&} 1 Bos. & Pull, 464.
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i

J[^ Witness said that Walker entered inf.^^ the lease (as it then stood e^Vl 7??"°'"
McKiW"'' f'"'! continued to oecuDVth!

^P'-'MSeS,

Assuming that he was in no^I ^T"'' '''' «'"««•

^^'^ [easelas .adelTdo" TZ t^ ^"^^ ^^"-
not fnirlj cover that also Th. ^

' ^"''' ^'^"''^

five, in first concession outh o D nlTsr
°' """^'^^

-g 200 acres of land, and one acr oT^'r?-";n sa,d first concession adjoinin/thesaiJ
fi T r^'""'^

lot, on which is the dwellin "!,! ^ '^ "'""«"«d

together with the^aidrenXTr'"^'''"^''"''')
out-U.s.s thereon erected/::^,

i l';;!^^^
"'

not doubt this would cover the acre^ofT A
^'

.

^ '"'"

Judgment. >,.,,. '^ "^'^ *'' "lat time OCCllrlI•o,^ fk

.h»t purpose hi::^; ;^:;~-;^ -"» for

•aid premises, for .te „se oTZsTiM T Z'""

the continuing of it n hi, r
?''"'"*' "'' ^^^

n^ade
; and tlfe fL thl. it

"^''' '^' '^''''Se was
« ,

ana trie tact that the crop was to be nut infn fV,«barns on the premises for the use of Mrs Bell "m !providing that she might thrash it thrantt/"
tWstraw, would seem to impl, that s^di V tlli^mch permission

; and if the term w,s not lo I,, •!

"-« fi.-..%of April, M8,sheof co„r torfdt^-4un.e an, permission from her lessee to „. he t".^

tlieio,ind dispose of the same. When however the ri„l„s g,ve„ to the tenant to sow in the las. ve of hu rl2^ aeres of f.U wheat, and permission is'gil '.''h':™
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come and cut it and take it away after the expiration of 1865.
the term, he is also permitted to thrash it on the prem-

'—v—

'

ises, leaving all the straw on the said farm. The further
"''""

suggestion is, that the pTarties did not intend to create
"''^"'"*"^-

an interease termini in Walker between the 21st of July,
1862, and the first of April, 1863.

The difficulty I feel in coming to that conclusion is,

that as a matter deducible from the instrument itself and
the surrounding circumstances, proper to be considered
by me, I fail to see any evidence to raise that presumption
against the plain language of the lease itself. Taking
the instrument itself, with its express provision that the
term commences on the first day of April, now (at its

execution) next, the covenants to pay the rent on the
Ist day of April, at the beginning of each and every
year during the continuance of the lease, with the

undoubted rule of law that, unless clearly shewn on the

face of the instrument to the contrary, all instruments
judmwat.

of this kind speak from the day of their execution, com-
plete effect can be given to every provision in it except
the payment of the rent on 1st of April, 1862, (in which
respect the same difficulty arises on the construction of
the lease as contended for by the plaintiff herself.) I
think I would be construing the lease not according to the
intention of the parties to be gathered from the instru-

ment itself, but, to use the language of Lord Kent/on in

G-errardy.Clifton (a),would be "indulging in conjecture

and speculation as to any supposed intention of the

parties not expressed in the deed," if I were to hold that

now next applied to the date of the lease instead of the
time of its execution.

The case of Browne v. Burton (6), seems to lay down
the principle which should govern this case. A warrant
of attorney under seal bore date on 24th February,

1847, but was not executed until the 20th of March, or

(a) 7 Term Reports, 677. «
{b) 5 D. & L. 289, S. C. 12 Jurist, 97.

VOL. III.
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ERROR AND APPKAL REPORTS.^ delivered over to the plaintiff until the -Oth .f M u^^ and the defeasance was fnr f J,

" ^ ^*''<'''»

«..!i.,.e»m „„ .„„ 20., „7;Ltl . rr'f'''?™°''P''
o«oution ten day, af er il!„ ?.. ' l •* *'""'^" ''»"«»

it w»» held It the 1, •
"" "" """' "f March

:

.avan.„,e Of the. ..Unt;" t" °r„r,'tf

—
• .aH„ ,w„„ ^„,, „, .^: :^:- ,:^^; ,^::

- -^ « » b.

soon as the contrarv aonoii-. .k. .
'^•''=™"on, but as

utterly disregarded^ TT' *%W»™' d»,e is ,, b,

am «f opinion that the rule of law is o^fart t: tHo'thMarch mentbned in tl>n A^t '^""*

the 20th irch ms iT"™"""''"''"'"*"'''
indention ^af^J^^ 'tZr' i°" *«" «^
assume thai theC'd judt iZ IZn '"r''

'

if

;;;

iej'th.
..:^h';„,it::nett:;:'rsa^^^^^^^^^^^^^

(a) 5 Co. Bep. 1.
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A. Wilson J.-This lease, dated the 16th of March,
to ho d from the Ist of April, now next, and not executed
and dehvered until the loth of July, 1802, should pre-
sumptively and according to C/rv/^o^'a case, commence in
interest from the 1st of April, 1803, as the words -no^o
next, like the word '^ henceforth" in that caso have
relation primd facie to the delivery of the lease and not
to Its date, hut this I conceive is only primd facie, and
not absolutely and inevitably without regard to the rest
ot the lease.

The word date « has a definite meaning in general as
all the authorities shew, but it may have a .lifTcrent
meaning when that is necessary ut res valecU'' per
SayleT/, J., in St>/lea v. Wardle (a).

^

So in this case « now next ' may also have in
general a definite meaning, having relation to the
delivery of the deed and not to its date, but I cannot
see wiiy such an expression should not bo allowed to

'""""""'*'

have a relation to the date of the deed and not to its
delivery, when it manifestly appears by the deed that
the parties intended it should have such a relation.

The rule of construction is ex antecedentibus et conse-
quentibus optima est constructio and bv applyin,r it it
appears to me that both according to authority and this
deed itself, the words now next should be held to have
relation to the date of the deed, so that the term will
begm on the 1st of April, 1862, instead of the 1st of
April m the following year, and I refer particularly to
the language of the Master of the Rolls in Cholrnondely
V. Clinton {b).

*'

^

In the premises of the deed it is stated that the lessor
is now in possession of a part of the demised premises
In the habendum it is said the lessee is to hold from the
1st of April now next.

27

I

(a) 4 b; & C. 908.
(4) 2 J. & w. 89.
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In the reddemUm it is said that fl.„ i

...
"for the 6rst of the said nine y 1 1 ^^"'V'

'' '"'

Mc^rnd.,. «450 in advance, that is to «L '. /"""'^ ''"' '^

W all .axe,, „„a ZZlriZJ:!",' " "™
Ui» barns on tlio premises f„r ,1

'"""'"»'' "'"7 into

the wheat ««gr„J™ onll If
°'°,°.^ "" '™"'^' '"

for his .loin, til I r.„ n"'
"",'' '" """"''"«•«'

year of hisiott ;:,: : t::V;:!V'°
•"

after tho o.piration o'f 2 .Trm o htt :!r
"'

pnato it to his own uso. "PP""

'•W. lessor had put in before the late of hi
""''

"i"""
""

tin>e of the dale now growh,!™ th! f I
"'' "' ""»

•nd as a reoen,pense t'o I^fes et 'Z' hte't
''''

growing crop of tho last voar l,„t 1„ ,l- ...
° ""y

no meaning if ,he timeT „ h
^^ °" ''°"'<' "^

April, 1860, for n„ pris L hat
1'" °°'^

°." ""> '" °'

-pwUehwillMJorrrbelr^rrnr*^

ArXXirof'-l^/orfa^^^^^^^^^^^^

P^rrstrtrts:^-^^^^^^^^^^
payment of the .axes wlhtrfplail/er^rr
to the year 18C3. * ^ refemble only

In looking at tho «<?&„*„„ „fi.j.,,,. ,. „
and nnmistatahly affirmed, for"he o 'etnfir^be p..d ,„ advanee, that is, on tho Is. of AprU 1862

rt:e;rr::/i:i:i°:i'^'°-r-^
an.otherlnter.e.tiononrrdellt'ttrl^j



29
ERROR AND APPEAL REPORTS.

and their intention, nud it is thoreforo impossible to 1805.
reject .t upon any grouul, if it bo possible to give any
effect to .for I cannot believe that this i. falsa demon-
iratto. Must such an expression have relation to the
Uehvory only, and so render repugnant all the other
provisions of tho lea.e, or can it have relation to the
date, by wh.ch the whole may bo made consistent with-
out striking out or rejecting anything ? I know of no
irrevocable and inflexible rule of law on the subject.

«ar?n'f
'"'. ''' *'"*' '''^'''"" ''^'''''^''^ '« ^^'^ ^ onepart of a document m a particular sense, it shall bo^onstrued when occurring in another pari of the docu!

Zt h! f
°
r'"'

''"''' ""'^^^ """''^''^ interpretationm St c early o put upon it, IlU.e.a, v. mnkittrik

the^narlt?7''° 1 ^''"^^ '^''' *° *''« ^"^ention of ^ua.«.„t.
the part es the court construed a rent to bo a-forehand

ble^o^lL'^lTju:
"Z^^:''-"

-"'^^ ^-«

.odeofconstructionm:rLrrldtrf:ftre:^^^^^^^^^^
of urthering the meaning of the parties." IloZy
Belmore (b). In Doe dem. Spencer v. Godwin (T\^'
proviso of the lease was, if an/of the covVnttTtZ
brll '?. T'^

'" "'' P^""' «f *^^« Jo««ee shall bebroken the lessor might enter; and there w r „'

(0) 1 D. & War. 84.

(c) 4 M. & Sel. 265.
{(') 8 A. & E. 468.
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the sa„e subject malt WorT/H,! "I"'"^
'°

and hereinbefore in „,„l^
'""»«. '» I find hennafter

i» the same se„,o a, 2,1 l°r°''™''
''-'»

period of enj„y„„nt of .h„ » ,a,e 'T„7
'"""' ""

to eonatrue .ben, together and *it.7Z ""'"

covenants, in which ease hercinbefll !i
"""'

be incorporated with b r inTe; '- ""'/""""'O

should reject hereinafter noftte rule
° " ? ?' '

professing tlen to be'ZZZZr'ri^T
safest course is to give this instrlenf' ' ""'

to its letter."

""' """""""t a sense according
Jodgmont

bec:xite!;-r: -f-^^^^^^^^^and it is in Lorda„rS^.::'1: ^f te rrb*""payable in advance of the period of „,,•"• """"S

1862, and with the eovena„t"f tb/l !" '" ^'''^'

pay the taxes during the presentt,''™^ ' °' '^ ""'

the wheat now groJng onT rH'h.t :
™'.°"

from the period of date of the T.'
' ''""'''"S

only mean the year ml Z t 1 '
"°°" ""'' «^"

the period refer^d to unrthf.^,r/r;:-^«»

The whole context, then, of flio inc*

to have been the intent.;l/^r* thT
^^^^^

reasoning of Lord MenhorouQ/^ ifW ?. .
*^'

may be stated as follows : if I fiLd "!f''^ ^V'^^
^^««>

e^oy.eotandter^na;.n:;^t:^^::i-^^^
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together and now next be read as now next after the^^
date, instead of now next after the delivery of the deed. T

MoKindiey.

.

^" ^^^"^^/'•.v. J^olyneux (a) it is said : if in plead-mg, subject A IS mentioned and then subject B, and
afterwards a statement is made respecting 'the last
mentioned subject,' the court will refer these words toA, where by referring them to B an incongruity would be
occasioned. It is evident that the lease would have been

hereof. Doe dem Coz v. Day (b), and Styles v. Wardle.

So 1 presume it would equally be so if there

word/'" r^
^'^'"*"" ^" *^" ^'''' ^" *'^« f«"°wing

next after the date of this indenture, and not after theexecution and delivery hereof;' for this would have beenequivalent to the express insertion of the words before
'"'^•''*'

mentioned of 'after the date hereof in the katnll.

Now, according to my reading, there is in this leasewhat IS equivalent to such an express declaration, andhereforee words now next in the /.W.. shouldbe read as applicable to the date, instead of thedelivery of the deed, for that this is only a ma ter f
construction is very clear from the previous cases and
also from the following case : that the King's pltenta.d every Grant of Kecord shall have relation! h

time of h! iT '''T' " ^'^ '''''' -^ -^ *° *I^time of the delivery, because such records are presumed

I am of opinion, therefore, that now next in the haben-dum may be read us referable to the date of the deed,

(a) 1 M. & G. 710.

(c) Plowd, 491.
(i) 10 East, 427.

1 .! ,
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Bell
'^•"

as to r« .
""'" '"'''*' ^"y serious difficulty

MoKindsey. ^s to the payment of the rent for 1862 •
,> ;« . T^

the deed wi<» n«f ;r. • x ' ^"^ ^^ *^'"e that

but Iho rent I do not think must bo 1„„, it i,S ,, fj

IZl /I- ,
""" P"''""'"" "'" b=™oo due ore.«»>.% <?w;,a« V. Pure/,ase (a). Analogous to the cCof a lease provided to take elToct frorn^n i° '„ , Me

„?™ ^''° °'™"°""'' »"d it would see; .tr •.

of the deed for breaeh of covenant eommit.ed before thefame of Us execution. See BM v. Baker (t), com-
men,,„g npon */,„ v. Kay („), Mead v. i)a.fl M),PWV on Insurance, 4tl> Ed. vol. 1, sees. 925-6
Sutherland v. JPralt (e).

'

Judgment
The interest which a lessee has by common law con-

veyance before entry, or after the delivery of the lease,
and the commencement of his term to begin at a future
day, IS an 'tntercsse termini,' and not an estate; if this
lease did not begin till April, 1863, and the lessee
entered for any other purpose than to harvest the wheat
then growing on the farm, he was guilty of a disseisin,
and no continuance of his term after it has rightly
begun will purge it or alter his estate. Cruise's Dig
Title viii. c. 1, sees. 15-16, so that he is still liable to
be ejected, unless the lessor has waived the tortious
entry, by receipt of rent or otherwise ; the lease should
not therefore be construed, if it can be avoided, to give
it such an effect to the prejudice of the lessee by the
destruction of his estate.

(a) Noy, 85.

(c) 1 Exch. 412.

(«) 11 M & W. 296.

(6) 4 Jur. N. S. 1148.

{(i) 3 A. & E. 303.



ERROR AND APPEAL REPORTS. 8»

From these considerations I think this lease should be 1805.
so construed as to make the coranionccmcnt of the terra

^-^ -^
date in computation of time fioui the 1st of April, ''v"

1862, in which case no word or sentence need be rejected,'
"°''""*"^-

and no violence will be done to any expression, for we
Bhall simply bo declaring that the parties meant by the
tenor of the whole instrument to make tlio words now
next of the habendum have rel'cronee to the date of the
lease and not to its delivery, which, iu my opinion, they
have expresdy declared they intended to do, and to
which therefore effect should be given, as it can properly
be done. The judgment of the court below, I think,
should be reversed, and the rule of tlic plaintiff be made
absolute, setting aside the nonsuit and granting her a
new trial.

MOWAT, V.C—The principal question of law argued
at the bar was, whether the rule by wliich a deed is

construed, as speaking from the day of its delivery, is so Jadgm.nt
peremptory as to override all eviuence of a contrary
intention which the deed may gupply : or whether such
evidence of intention, if clear, overrides the presumption
arising from the day of delivery. I look upon the rule
as not being an arbitrary rule, but as having been
originally adopted, like all other rules of construction,
in supposed furtherance of the intention of the parties!

'

There are express indications of this in the reports from
a very early period. Thus in Stone v. Dale (a), where
the plea was that, at the date of the obligation on which
the suit was brought, there was no such person in rerum
natura as the plaintiff, it was adjudged by the whole
court for the plaintiff: and it was said that ''\mmafacie
every deed is supposed to bo made the same day it bears
date. But where the date is mistaken, the party may
declare, or in his first plea plead, that by a deed bearing
date such a day, but primo deliberatum at another day,
the party granted or became bound, &c. For God for-

5

(a) Dyer, 318.

VOL. III.



Si
""""' ""> «mi, KEP0RT8

JSOO- bid, when « dooil i, ,i„l, j ,

"iSr "»i«.ake of .,,e Xj""^ »"!';• ">»'. V negligence or
^.K^'bould lose .ho whole benefit of"! d i'''"''

"'" "'"^
™e1^." Here I „„d LI . ""I

'".'' "-^ '''*»«
»toW to be designed w?J- ^ " " ^''^'''y

»"PPO»edorp™babt.^r;l:™--;^;nge„Hb:

-"i'4t'of:h:i„rir:it 't- •=-'-• ">»

force „,igh. have beerg Ctrl"'"'
"°'™" °f«™'

»h« «o„r„ ,ho„gl„ proper ,0 °1 -
''''°""' ™''' '"«'

for the i„s.r„„:„t in Ch .''.'"' °PP°»""»le;
land.,, or under .he ban and r* f'T ""'" '"^
>t was made and executed on ,h. j ' *° P""'"'' ""'
jet parol evidence is received,n^"'™"" '"'"' '"^
and to shew that theTnst™lr

'''''''" ''''"'''''""-^''.

<lv; and the date thus arerT^^T"*"' '"'"«'"'«

..-™..
'-^ allowed to control heXrnV^ P"--' oVdence
»fui..g such words as 'no^ZT t°

^"^ ''" "'°-

«„ce/or.h,'(CV™'.case'«» fr-**W)'f"«.
^"«- W) as well as i„:.U?Xlr'' <''""' '"

«8 on . s'u'bsequent^davT''^
'"""^ "» '''"'"y

for any reference in hel'e to l™';!'^.''-'^"''^» Manifest furtherance of thel,
''"'^ "''" '''"=1''

date named in the deed and n?T' '° '""'^ *° «»

ae oases cited in X^/f^ ^h! nV'> W' »"''

This is all the n,o„ • /' ^ ^"''o of Z«rf, (/)

-™datei?:eX:rrcttf.'"'^'°°'^'
randum of the day when th. /% " ^ ""eo^o-

^atin, it is ^,atuK - 4'
''L'/'^

.'^"'^«^^^- ^-
on such a day.' * * JT

. .
'^'^ '' '*^«"^«red^ What 18 the day of the date ?

(a) Cro. Jac. 263.

W 5 D, & L. 289.

(«) 10 E. 427.

(i) 5 Rep. 1.

W 4 B. & c. 908.

(/) Cowp. 720.
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Bell
V.

McKindsey.

that .«oha«a„r,e would dettlnl ?""" '" ''"^'"°'''

*a. .ho pan?:::::;
: Vor:;":a^T

''°';^""^'

-e„e.,-Lra;;;rr:3ri,r;:T"'

-r.„„di„g L„:i ;
*'*^^ .^^ "« <l-d a,.d

opinion as to tlo amountor mffi ^ .
° '''"^"'''"™ °f

But what sooo,, .0 „o 1 o,f
^""^ 1."""' ''"''"°"'- «-••

authority i,, Hat whon ,L • .
"'""' '"* '«««" and

in tho light ofCr^ZdiZ- ""'"'""""' '"'^'^'P'^M

ought, o' evorZ'Stfno :rr'°"^''»-''i«™.i„„
vail. I do not' oo i.lT^il^ZT'''''''''' '° """
weight to a date mado ool

^/°'"7 '» S'™ conclusive

Written date is onTytS fir'/"''""^' "'" ""
jn« or intelligible ZToil "I?"' '^''"« » "o
by such an anomL/ ' " "'"'' ""^ «oon,pli,hed

" is the intention which in »™.. • .

the courts are always anx on, ?„
"'"« '""""'n^ts,

they give effect alCTZ^ "T'"' """ '° "'''«''

with rules of law andll r°"
'^° '" «°»»i»'ently

g^und there isV iding b t^r '1 "";!
="'="»°'

(°) aX'eJ W; aud l^tu''''
'''' ^^O". ^Salk, 421

85

:-
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McK,aa.e.. ruje woukl overrulo any express declaration of intention

-Hori,.att:^ia-i-r;o:r^^^^^^
law mkes no distinction between what is expr ssl

L Tin H ; • M
*'"° '^'°'""'' '-"^

*'' *hJ« ^« «« laiddo, a in the aclnia-able judgment of Si;- Thomas Plumern
6^0 .... .Z.^ , Clinton (.). After observing thatm he deed tuere in controversy, however the insertionof a s.ng word of future import in the limitation, Zaddition to he term "right heirs," as the word "then ''

prevented the remainders vesting in the present righhen., and make it a contingent remainder to the fu Sreheir, the Master of th^ Rolls added : - Why soV C.u.^.e cause the intention of the grantor, thus man ested^"
express erms is a lowed to govern the construction and
effect of the limitation. If intention thenis the criterionwhen thus manifested, why is it not to be so, when m nl'fested equally as to the proof of the fact, and;nexcept on-ably as o the mode of proof in another way ? cTZ
effect which intention, when ascertained, is to havedepend on the mode in which it is ascertlined ? Can
It make any difference whether it be ascertained by theexpress or implied sense of the operative words ? * *

of7oJZTr" "'' ^^^« ™^'^'^-o- of a detached partof or extract from an instrument, without referring to andcomparing it with the other parts of the same instfument
If relating to the s.me subject, is contrary to eve^y
principle of correct interpretation applied to a'ymstrumen on any subject, and it s particularly
re^oro ated by all the authorities respecting the co tr!tion of legal instruments. .Shepherd, in his Touchstone

(a) 2 J. & W. 83.
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mentions it as one of the established rules for the 1865.
exposition of deeds, 'that the construction should be '-'v—

'

made upon the entire deed, so that one part do help to T
expound another, and that eve 7 part take effect and

""^'°"''-

none be rejected
: that all the parts do agree together,

and there be no discordance therein.' We are to look
(as it has been expressed) at the four corners of the
instrument, and not to judge per parcella.

"The legal presumption in favour of the present right
heirs, does not proceed on the ground of particular
intention, but on prirnipigg of general application. It
will prevail in the aL.ence of any proof of a particular
mteat, or when that is not very clearly and sufficiently
manifested. But when that is manifested, it is contrary
to all principle, that presumption should be allowed to
operate in opposition to direct proof." * *

"But what are the established rules for the exposition
of deeds, and what the limits imposed by them to the

*'"''"°''°*"

adherence to technical terms ? For the reasons before
mentioned, they are required to bo observed to a certain
extent, but never so as to interfere with the more impor-
tant rules in favour of what Lord Ilardwicke terms
the truth and justice of the case. The real intention of
tae framer of the deed, the written declaration of whose
mmd it is always coi-'-dered to be, is the end and object
to the discovery and effectuality of which all the rules
of construction, properly so called, are uniformly direc-
ted. * * Many cases may doubtless be found, in
which technical meaning has been allowed to prev'ail,
notwithstanding some appearance of a contrary intent;'
but this has been where the manifestation of intent was
not deemed sufficient, to get over the presumption in
favour of legal construction." * *

After an examinatioa of the authorities the learned
judgefurther observed

: « I conclude from these authorities
(to which many more might have been added) that the

-r' J
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(a) 2 B. & c. 82.
(e) 13 E. 73.

(«) Cro. Jao. 263.

(i') 6 D. & L. 289.

(*) 17 C. B. 625
((l) 13 C. B.

(/) 4 B. & c. 272,
(A) 1 Exoh. 413.
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1865.

Bell

not, under the circumstances, have been different without

_ denying the rule altogether. The indenture there in

McKiLdiey.
question was dated the 9th October, and executed on
the 28th, and referred to corn then laden or which should
afterwards be laden

: and the simple question was whether
the rule of law required the word then (or now) to be
referred to the day of the date as the plaintiff contended,
or to the day of the execution as the defendaYit contended'
It was ns impossible for the court to hold that the word
referred to the date of the deed as it would confessedly
in the present case be impossible to apply in that way
the word "next," if the other provisions relied upon for a
different construction were not to be found in the
lease.

In Steele v. Mart (a) nothing whatever appeared to
shew that the intention was that the term should com-

Jndgm,nt
!°'"°^ ^'^^ *^' '^''*' m%^xi^^ in the body of the deed,
instead of the date of delivery indorsed upon it.

So, in Browne v. Burton (b) there was nothing
m the warrant of attorney except the date from
which the court could infer that the word " next " had
reference to the date of the instrument, and not to the
date of its execution. The argument of counsel was
against the existence of any rule of referring such words
to the time of execution ; and of course the argument
did not prevail.

In Smith V. Kay {c) the question I am now consider-
ing did not arise at all. The deed there was executed
on the day of its date; and the point was, whether cer-
tain covenants to repair could be held to cover acts of
the covenantor performed before either the date or the
execution of the deed.

(a) 4 B. & C. 7.

(c) 1 Exch. 412.

(i) 6 D. & L. 289.
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I am of opinion, therefore, that the rule thnt a deed 1865
IS taken to speak as on the day of its execution, is a "^-^
rule that gives way before sufficient evidence on the face -"
of the deed, or in the surrounding circumstances, that the

"'""°'"'*

intention of the parties was to speak from the date of the
deed and not from the day of execution. 1 respectfully
think that the opposite view attaches an exaggerated
force to one legal presumption, while it overlooks the
principle on which that presumption is founded, and
sets aside other legal presumptions equally well settled
and possessing a countervailing force.

Then is there in the present case sufficient legal
evidence that tho intention was to speak from the date ?

^

The parol evidence that is admissible of this inten-
tion ,s such as (to use the words of Lord Wensleydale
in Baird v. Fortune {a) ) may "shew the condition of
every part of the property, and all other circumstances J"-*-."*,

necessary to place the court, when it constrAs an
instrument, in the position of the parties to it, so as to
enable It to judge of the meaning of the instrument."
Accordingly, it was not disputed at the bar that the
following circumstances are, on this principle, admissible
as evidence to aid in the construction of the agreement
which is in question in the present case; what aid they '

afford I will consider after stating them. There was a
former lease between the parties of the same date as the
existing lease, namely, the 15th of March, 1862 ; this
lease was the same in all respects as the present lease
except that by it the rent was payable at the end of every
half-year after its execution, instead of being payable
in advance yearly. When the first lease was executed
the lessor was in possession : a few days afterwards the

'

lessee got possession
: on the 21st of July the first lease

was cancelled, and the new lease, which bears the same
date, 15th of March, executed. At the time of the

6
(a) 7 Jur. N. S. 926.

VOL. in.
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occupied by the lessor. It i» not disputed that they were im.
occupied by the lessor on the ir,th of March, the date ^-^v—

'

of the deed
: and it is proved that they were not occupied "'"

by her on the 2l8t of July, the date of the execution
"""""^

Here then we have perfect certainty that when the word
"now " is first used in the lease, the reference is, not to
the time of execution, but to tho date of the <lee.l. If,
then in describing the property the leat-e unquestionably
•peaks as at the date of it, and not us of the day it was
executed, how can we possibly say that when, in the
next sentence, the reference is to the commencement of
the term, the parties should be held to have suddenly
dropped that date and to speak as at the daj of execu-
tion ? In this connection Ridgeway v. Mankittrick (a)
was cited, in which case Lord St. Leonards observed :

"
It

J8 a well settled rule of construction, and one to which,
from Its soundness, I shall always stnctly adhere, never
to put a different construction on the same word, where
It occurs twice or oftener in thesam*^ instrument, unless Jud,««t
thete appears a clear intention to oontraiy."

This consideration appears to me to be conclusive:
and It supports the only construction which is consistent
With every part of the deed.

Thus the deed provides for the payment to the lessor
(these are the words .) "For the first of the said nine
years the yearly rent of «450 in advance, that is to
•ay, on the Ist day of April, 1862." Here there is an
express statement that the term is to commence on
the 1st of April, 1862.

The construction insisted upon by the respondent re-
quires the absolute rejection of this provision,-a course
which IS never taken unless there is no other way of giv-
ing effect to an instrument. On the contrary, the maxim
is, yeroa ^usiertora propter eertitudinem addita ad

(a) 1 D. k War. 84, 93.
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II I

^2^ /"•^'"•^ ?"« certUudine indigent mnt referenda. Any
B,„

word may happen to be made use of by mistake
McKuW. for another; but is the presumption of a mistake in

naming the year, such a presumption as can with any
sort of reason be made here ? The words " that is to
say, on the 1st day of April, 18t)2," were not
required by the sense, and were evidently introduced by
the draftsman exabundanti cautela, lest there should be
aiiy possible reason for a doubt as to the day on which
the term commenced, or on which the first year's rent
was payable: and the contention of the respondent is
that the very words thus introduced should be rejected
and the term held to commence a year later than these
words fixed for it. Is not this making an agreement
for the parties, in spite of the utmost certainty that we
are thereby rejecting the agreement they have made for
themselves ? Why insist on retaining the word "next,"
and on rejecting the year named, 1862? The two

j«dg«.n,. expressions have, according to the construction the
respondent contends for, wholly different meanings. In
preferring one to the other, is the presumption of law
on which the respondent relies, or the expressed and
unequivocal intention of the parties, that which on
sound principles of construction should prevail ? Is it
not the established rule that the law does not overcome
by its implications the express stipulations of the parties ?
Does not the appellant's construction follow from the
maxim " expreasum facit ceaaare taciturn " ? Is not the
opposite construction an infringement of the rule that
every word should if possible be allowed to operu.e in
some shape or other ?

t

_

Is it not arrived at by confining the attention to a
single word "next," and overlooking everything else,
however cogent, in the four corners of the instrument?
Is not this reversing well settled principles ?

It must surely be conceded that the word "next"
might naturally have been used by the parties in refer-
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ence either to the date of the deed or to the time of its 1865.
exocution, vrhen it may be supposed to have been rend,

*—^—

'

or re-read, to them before being executed; and the ^*"

law, in the absence of evidence, would presume the"""""***^"

reference to be to the day of execution, while the word
itself would grammatically refer to the date of the
instrument in which the word appears. But the year
can have but one signification.

The other provisions in the lease harmonize with and
confirm the same view. Thus, the lease contains a
covenant that the lessee "will, during the present year,
and every year hereafter during the continuance of the
said term, pay all rates, taxes and assessments." Does
not this language imply thai " the present year "

is part
of the term ? This provision is quite natural and accord-
ing to usage, if the lessee's term embraced the then
present year; but if his term did not embrace the then
present year, the provision, though perhaps a possible, Ju<Jg«.nt.

is certainly an extraordinary and improbable, provision.
I never before knew of a lessee's covenanting to pay
taxes during a whole year that he was to have no
interest in the property.

Again, the lease provides that the lessee was to harvest
and carry into the barns on the premises, for the use of
the lessor, all the wheat growing on the farm. This
was also a most unusual, and appears to me to be a
most unlikely, provision, if it was not till next year that
the tenant's interest under the lease was to begin.

I have referred to these covenants to shew which of
the two constructions it is that the lease as a whole, best
accords with : and—taking the covenants into considera-
tion, in connection with the first use of the word " now"
in indisputable reference to the date of the deed, and
not of the delivery; and with the express mention of
the year (1862)—I confess that we seem to me to have,
on judicial grounds, the clearest demonstration that the
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1885 intention of the parties was according to the contention
of the appeUant ; the court below had no doubt that

MoKiadtey.
^"^'^ ^'^^^ ^''^ ^^^^^^ intention. Having judicial grounds
for holding such to be the intention, we are bound to

give effect to it. I am therefore of opinion that the
. judgment of the court below should be reversed.

Per Curiam, appeal dismissed with costs.

SpRAoaE, v. C, A. Wilson, J., and Mowat, V. C,
dissenting.

IBefore the Hon. W. H. Draper, C. B., C. J.; the
Hon. W. B. Richards, C. J. 0. P.; the Hon. V. 0.

Spragge ;* the Hon. Mr. Justice Hagarty ; the Hon.
Mr. Justice Morrison ; the Hon. Mr. Justice Adam
Wilson; the Hon. Mr. Justice John Wilson; and
the Hon. V. G. Mowat.']

On an Appeal from the Coukt of Chancebt.

ll

Brigham v. Smith.

An agreement between two persons that they shoulcl eftwy on tjiisiness

as co-partners in the sole name of one of the two, the other being in
debt, and wishing by this means to keep the property from his
creditors, dons not exempt the partner whose name was used from
rendering an account of the partnership dealings to his co-partner.

The plaintiff claimed to be a partner with the
defendant in certain transactions set forth in the bill,

and to be entitled to certain licenses and timber limits

which stood in the name of the defendant. The
defendant denied that the plaintiff had any interest in

the dealings or property in respect of which the plaintiff

claimed relief.

* Was absent from indisposition when judgment was pronoonoed,



ERROR AND APPEAL REPORTS. 4T

The bill was filed on the 8th of April, 1864, and the 1866.
cause came on to be heard before The Chancellor,
at Ottawa, on the 17th of September, 1864, ^hen a
decree was made for the plaintiff.

The following judgment, which clearly sets forth the
facts, being delivered by

VanKouqhnet, C.-In the autumn of IS.'iS the
plaintiff being in difficulty and unable to obtain credit in
his own name, and his timber limits on the Petawawa
River having been mortgn -d to one Aumond in security
for a debt, and having been by Aumond transferred to
Burstall ^ Company, of Quebec, it seems to have been
arranged between the plaintiff and defendant that the
latter should can; u the business on the limits in his
own name.

On the 3rd of November, 1858, the plaintiff writes to
Mr. Ball, of Montreal (who appears at this time, and j^a^^t
for some years afterwards, to have acted as the mutual
friend of both parties,) in the following words

:

My Dear John,
«^^^^^' ^^d November, 1858.

Sir,^Mua hasfour gangs [of] men now on Petawawa
making timber, with every expectation of producing at
least two hundred thousand cubic feet for market. He
has all required untilJanuary next; then will require
two thousand pounds currency, to carry the business
through to Quebec, and appeal to you to assist us, or
him, m getting the required amount. I need not men-
tion how matters stand between Joshua and myself, as
you before understood them, but I have sold Joshua a
cut on my limits to the above amount, or upwards, and
all the timber cut will be given as security for the above
advances. Our wishes are to keep clear from the mer-
chants in Quebec and here, as much as we can, because
they are more or less connected. Should you think
well of assisting in getting it he will go down, but we
would rather jou would come up if convenient, as things
might be more satisfactorily explained here than in
Montreal. All well, with kind remembrance to you
and family. '
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1866. Mr. ffall swears that he did obtain the loan of £2,000
""^^^ referred to in this letter, but that he represented to

sJith. ^^\ Warden, ,om whom the money was obtained, that
SmitJi was the borrower ; and that he did this because
the plaintiff was in such bad credit that he could not
think of asking any one to lend him money.

On the 30th of December, 1858, Sail ynites to the
plaintiff the following letter :

Montreal, 30th December, 1858.
Dear Cortez,—Accompanying you will receive

J2,500, with letter addressed to Joshua. In all com-
munications with the firm, to prevent any trouble that
might possibly arise hereafter, when you write to the firm
on business sign Joshua Smith per T. C. B. We»think
it better that to the firm you should not be known in
other light than as his agent. The money I sent to
Christy, I hope, has reached all safe and been properly
applied, and in your next shall hope to hear that he has

JodgBwiit. gone up the Petawawa. I omitted one thing in my
note to Wright, to have the insurance transferred to
me. Christy agreed to have it done. You will now be
in funds. See that mother docs not lack for anything
to make her comfortable, and 1 should like you to make
frequent trips over and see how they get on. I think
there is no doubt but Grant, Warddl and myself will
go up about last next month, and go up to the Petawawa.
We would like Joshua to be in Ottawa when we are
there and go up with us. A day can be named to suit
all parties hereafter. We are all well at home, and join
me in wishing you and yours a happy New Year.

Yours truly,

John S. Hall.

In acknowledging receipt of money, say when you
want more sent, and how much.

The defendant is.examined, and he says, that in the

autumn of 1858 he owned no limits; that in the winter

of 1858 he advanced the plaintiff money to carry on his

busiricsa; that a part of this money was advanced for

material to carry on plaintiff's business in the winter of
1868-69

; that he purchased a portion of the limits from
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the plaintiff in the autumn of 1858, as referred to in the
plaintiff s letter of the 3rd of November, 1858, to ffall-
but this purchase, Mr. Za^.^>, defendant's counsel, says
was merely a nominal thing, and made in the expectation
tha., by the intervention of a third party, the timber
cut on the -Jts -could be saved from seizure under
^urstall s claim or lien derived through AumomL The
defendant also says that in the autumn of 1858 he took
possession of the limits, that is the whole limits, and
the White Patridge farm, and all the moveable property
on both; that the moveable property consisted of forty
or forty-five tons of hay, pork, flour, oats, potatoes,
b ankets, cooking utensils, a few yoke of oxen, some
old harness and sleighs, a couple of canoes, blacksmith's
tools, and some old broad and narrow axes; that there
were several buildings on the farm and from sixty to
seventy acres of land cleared. He says he also got
from the plaintiff, in the same year, some old ropes,
anchors, and chains. He says he understood he was to . .pay the plaintiff for all these articles, but that there

""'
was no direct purchase of them at the time; and that

thlnr-'l'ffr'"'?
'"'' "'^king any agreement with

the plaintiff to purchase them.

limit m 1858, m order to hold them for the plaintiff
and that there was no arrangement between plaintiffand defendant that he, defendant, should have a right
to take the timber off the limits, and no agreement thahe was to pay for tho timber.

He says that he considers that he owns the White
Partridge farm, and he admits, that when he took
possession of it there were large improyements upon itand also upon the limits, which must, he says, have o2la considerable sum oi money. He does not know howmuch, but he p^ats their value, when he took possession
at. one thousand pounds.

wcsaion,

7
VOL. III.
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Ho says plninHif could not appear in any business,

ha
^" ^^^ ^'^'' ^^ 1858, or since, in consequence of bis being

smir so involved.

He admits, that he may have got a thousand dollars,

of tlio money loaned by the Trust and Loan Company to

the plaintiff in 1860, and that there was no arrangement

made as to how long he was to have it, or as to the rate

of interest he was to pay for it. »

Ho says he cannot explain the expressions in Hall's

letter of the 30th of December, 1858, in regard to

the plaintiff's position, nor the expressions in HalVi

other letters, which treat plaintiff as having an interest

in the business. He says the plaintiff could not have

the moneys borrowed from Hall in his own name. He
will not swear that Hall did not tell him that ii was better

his firm should not know the plaintiff in the business.

Judgment. He says that he went into the business (that is the lumber

business on these limits), to get the plaintiff out of his

difficulties. He says his horses were kept on the Colum-

bia farm (the plaintiff's farm); that he boarded with

plaintiff, but that he never had any arrangement with

him about either. He will not swear that he did not

say to a Land Surveyor, in Ottawa, that he had got

plaintiff 's business settled for him, and was carrying it

on for the joint benefit of plaintiff and himself. He says

that he never rendered plaintiff, nor did plaintiff render

him, any account of their mutual dealings. He says he

expects to pay plaintiff for all the moveable property he

obtained from him—that he paid plaintiff from time to

time money, and that his account against the plaintiff

appears in the books which were kept at the office on the

Columbia farm, and to which plaintiff had access. He

admits having received from plaintiff part of the proceeds

of a note for £200, made by plaintiff to ono

indorsed by himself.

-cine, and

He says the plaintiff has, since the fall of 1858, been
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acting as his agent, without any fixed si.larj or com-
mission, and that it was a kind of friendly anan-onient
between them.

°

He says he got from one Clenioio some raftin-r stuff
on account of a debt owing by Clemozv to plaintiffi that
a saddler, whom he sent up to mend the harness used on
the hmits, boarded with plaintiff, and was paid by him
The defendant denies that the plaintiff had any interestm the business of the season of PJCS-0, as strongly as
he denies that the plaintiff had any connection with it
subsequently.

I have no doubt that the plaintiff w^is interested in the
business of 1858-9, and that it w.s his business rather
thau the defendant's

; that, in fact, if eiti.er was the agent
for the other, that defendant was the agent for the
plaintiff. I can assign tho defendant no higher position
during this period than that of partner

; and 1 think
that both he and the plaintiff so acted towards one another

'""^"'

as to render it difficult, if not impossible, to establish any
other relation between them. Their correspondence
together with the action of the witness, Hall, as between
them, proves that, at the least, the plaintiff had a joint
interest in the business. The limits stood in defendant's
name, with a view of protecting it from the claim of
Burstall, the assignee oi Aurnond, the mortgagee of the
limits, and with this view only-as defendant, through
his counsel, admits-the timber which might be cut durinir
the winter of 1858-9

; and the plaintiff assigns a portiof
Of the limits to defendant. The " limits" mav he con
sidered in the strictest sense of the term, m'ercantile
property Their whole value is in the merchantable
timber which may be cut upon them-no interest in theand on which the trees grow is possessed by the owner of
Jhe limits beyond that which is sufficient to enable him to•^"''^ *, against trespassers. "'

the stock in trade of the lumb .„—„„,
^^^9> tJiat is as to timber made, I think I

3 capital

—

er mon—and this stock in

must hold the
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I.;!i

^i:

!
.'!

plaintiff and the defoadant agreed to share in common in

the autumn of 1858. It is true that Mr, Hall swears

that'he considered tlie business from that time as the

defendant's, and that in speaking of it as the plaintiff's

business, he alluded to him merely as one interested in

the defendant's behalf. This explanation is not satis-

factory. Mr. HalVa letters and his conduct ns between

the parties, is utterly irreconcileable with the position

that the plaintiff had no interest in the bus.aess carried

on in and with the limits ; and although Mr. Hall's

letters and conduct are of themselves not evidence, as

against the defendant
;
yet, considering the relation of

confidence in Avhich both parties placed him as between

themselves—that, in fact, he held them both, as it were,

in his hands—what he said and did at the time is of much
importance and more value, I think, than what he swears

to now.

Judgment. Then, what occurs in 1859 ? The timber made on

the limits during the preceding winter, is seized by
Burstall. It becomes necessary to procure its release.

Nothing can be done in the plaintiff's name, as he is with-

out credit, there being largejudgments against him. The
plaintiff gives to the defendant a power of attorney to act

as his agent to arrange with Burstall. Hall, as the

mutual friend of both parties, intervenes, proceeds to

Quebec, arranges with Burstall, that defendant shall pur •

chase or take from him the limits in his own name, indorses

the defendant's paper to secure the purchase money, and
writes to plaintlT" that the matter has been' closed, and
that though it is hard for plaintiff to submit to matters

standing as they just then did, he must bear it and wait.

Defendant telegraphs plaintiff on the day the matter is

finally concluded with Burstall— "All settled—make
preparations for North Branch." That is the North
Branch of the River Petawawa where the limits were

situate. Of tha money agreed to be paid Burstall, £1,100
was paid out of the proceeds of the timber got out from

these limits during the season of 1858-9; in which timber,
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as already founil, plaintiff had at least a joint interest 1806.

with defendant. The plaintiff goes to work as usual.

The defendant deals with hiin as one having an interest

in the business—makes him constant report;} of progress-

writes to him for supplies and money, and consults him

about the disposition of the timber. The plaintiff himself

apparently busies himself as usual. He appears to have

attended to the financial arrangements, dealing with the

bank, and raising money in the defendant's name, as he

formerly did in his own, when his own was in credit and
available. The teams used in the business of the limits

are kept on the farm of the plaintiff during the summer
and fall and part of the winter. The defendant himself

lives with the plaintiff. The books relating to the business

are kept in the plaintiff's house. The book-keeper is

there—everything seems to be in common. The plaintiff

attends to no other business than that of those limits,

unless such attention as he may bestow on the farm, from

which the defendant apparently derived as much benefit judgment.

as he ; and yet the dtfendant's only explanation of the

plaintiff's conduct and position during all this time, and

in all these matters, is that it was a kind of friendly

arrangement between them.

In the fall of 1858, for the purposes of the business,

the defendant took possession of a large amount of

valuable chattels of the plaintiff on the White Partridge

farm, and used them. No arrangement was had with the

plaintiff about them ; no price agreed to be paid for them
or for the produce of the "Columbia" farm, or for other

things furnished by plaintiff, or for his services in the

business
; nothing ever said about plaintiff 's being a

clerk or an agent ; although defendant now says that he

expects and intends to pay for all this ; that is, when it

is convenient for him to exclude plaintiff from the business

as a partner, he is prepared to pay him for his property,

which heretofore, without acknowledgment, he has used
and consumed; and for his services, which he never

chose to con£,ider as rendered in any other light than as
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l^ under a friendly arrangement, which does not appear
^^^^ over to have been spoken of.

T.

Smith,

Wiien defendant purchased back, or rather redeemed
from BurstaU, the phiintiir's limits, ho was acting as
agent for the plaintiff

; and with money, to a share of
which, at least, the plaintiff was entitled, he paid the
whole, or at all events, the larger portion of the first
instalment to BurstaU. Can it be supposed that the
plaintiff consented thus to abandon all interest in those
limits on which he had spent so much money, and which
he had made so valuable ?-that he intended or consented
to abandon the White Tartridge farm, on which he had
made so many valuable improvements ? And yet the
defendant ranks them as having both become his the
farm equally with the limits. What evidence is there
that the defendant ever acquired any right in the farm ?
The defendant claims to be solely interested in the busi-

Judamont. ness of 1858-9, equally with that of subsequent years
If his claim to the White Partridge farm and to the
whole of the business of 1858-9 be ignored, what value
is to be attached to his other pretensions ?

I think that the plaintiff must submit to receive the
defendant as a partner in the business'of 1858-9—say
from the first November of the former year, and to treat
hun as joint owner of the limits from the time of their
purchase from BurstaU, in Nov'r., 1858-9. He has by
his own acts, or at all events by his want of some dis-
•tinct arrangement with defendant, rendered it impossi-
ble for the court to give him any higher rights than
those of a partner with the defendant.

The limits must be taken, I think, as the joint stock in
trade with which the business was carried on between
them. Whatever else was furnished by either partner to
the business which was carried on between them in part-
nership from 1858, must be taken into account in the
ordinary way, and charged by the one against the other.
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And BO, also, I think tlmt tho White Partridge farm

should bo treated as having been worked in partnership,

and aa an adjunct to tho business of the limit-! after tho

year 1858—not that the defendant ac(iuired any estate

or interest in the farm, but that from tlio nature of tho

business in which the parties were engaged, and from

their dealings with one another, tho farm must be con-

sidered as having been worked for their joint benefit.

18GG.

T.

Smitb.

The decree will declare that the business was can led on

on the limits from the autumn of 1858, for tho joint bene-

fit of plaintiff and defendant in co-piirtncrBhip; that the

limits became the joint property of plaintiff and defendant

in November, 1859—when tlioy were conveyed by Biir-

sfall to defendant; that the farm known as the Wl»itt! judgment.

Partridge farm has been worked on joint account sinco

and exclusive of the year 1858 ; and direct the usual

accounts to be taken, each partner being allowed for his

advances and disbursements, tfec.

From this decree the defendant appealed. Counsel

did not dispute that the evidence established a partner-

ship, and the argument turned altogether on the other

points mentioned in the judgment of the court. On
the appeal

Mr. BlaJce, Q. C, and Mr. Campbell, for the appellant,

cited Phelan v. Fraaer (a). McGillv. McGlashan (6),»

Bell V. Peel {e), Langlois v. Bahy (d).

Mr. Fitzgerald, contra, cited &haio v. Jeffery (e),

Langloia v. Baby (f), Darby v. Darby {g). Dale v.

Hamilton [h).

(a) 6 Grant, 336.

(c) U. C. Q. B. 1856.

(«) 18 Moore, P. C. Rep. 432.

{g) 3 Drew. 495.

(b) G Grant, 321.

(rf) 10 Grant, 358.

(/) 11 Grant, 21.

(A) 5 Hare, 360.
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Tho judgment of the court was delivered by

Draper, C. J.—Tho f|iiP,«tion of partnership in this
case .solves itself wholly into one of fact, and we are
of opinio,, that on the evi.lence the partnership ia
established, and the decree is right.

But it has been argued, that in order to claim to
participate in the profits of tho business, or to establish
his position as a partner with the defendant, the plaintiff
IS compelled to admit, that he agreed that tho defendant
should curry on tho business in his own name, and for
his own benefit, in order to defeat, hinder, and delay
the plaintiff's creditors; and that having for this purl
pose placed himself in the apparent position of being
unconnected with, and uninterested in tho premises and
the transactions carried on, he ought not to be allowed to
assert claims on the defendant wholly at variance with

Judgment, f
*' "^PPa^ent position, conceding the appearance to be

false. Or it may be thus stated : the plaintiff was
indebted, and he desired to carry on business so as to
prevent the interference of his creditors, therefore he
made the arrangement for an apparent transfer of his
premises and effects to the defendant, the actual fact
being that the two were co-partners ; and it is urged as
this arrangement was made to defeat or delny creditors
it is void, and the plaintiff has no rights as a partner.

Admitting, though the evidence on this point is

extremely slight and unsatisfactory—much more infer-
eVitial than direct—that there were creditors to be
defeated, &c., and that the agreement was made to
prejudice them, we are now dealing with the parties
themselves, not with them, or either of them on the one
side, and a creditor on the other.

In Shmv v. Jeffrey (a) a similar contention was
raised, and in giving judgment the Lord Justice Knight
Bruce observes

:
" Where an instrument between two

(a) 13 Moore, P. C. 432.
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parties lins boon entered into for a purpose wliich mny
bo considered fraudulent as n^ainst sonic third person,

it may yet bo binding according to tbo true construction

of its language as between tliomselvcs " {n). And again

(b): •' A mere suspicion of a fraudulent intention to pro-

tect the property against the just claims of other persons,

will not suflico to shew that the transaction waa wholly

colorable as between tho plaintiff and defendant thoiri.

selves
; nor if tho transaction is a real trunsaotion, such

us it appears on tho surface as between .henu,. Ivfs, will

it be vitiated and rendered of no avt.' I bocaus.. it may
have the effect of defeating the claims .)f «, her or ditors

of the plaintiff.''

57

1 800.

Urlirliiim

V,

.omith.

The case of Bowes v. Foster (c) may, at a hasty
glance, be deemed at variance with this doctrine, but
carefully examined it is entirely consistent with it, and
it is treated by every one of the judges ou an entirely

different principle. jadgnunt.

We think it unnecessary to do more than say that
we follow the doctrine of Shmv and Jeffrey, though wo
might perhaps have felt ourselves justified in refusing to

give effect to such an objection when it was not raised
in the court below, nor even if I rightly understand
them, raised upon the pleadings.

Per Curiam.—Decree affirmed and appeal

dismissed with costs.

(<;) 13 Moo. P.O. 454. (ft) lb., 462. (c) 2 H. & N. 779.

8 VOL. III.
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1806.

^"^'^''^'' On an Appeai, from the Court of CHANCKRr.

Bettridqe y. The Great Western Railway Co.

Specific performance— Ultra vires.

The Rector of Woodstock filed a bill against the Great Western
Rnilwny Company for the specific performance of an alleged
contract for a free pnss for himself and his successors, as the
consideration for certain rectory land conveyed hy the plaintiff to
the company for railway purposes. The Court of Chancery decreed
for the plaintiff. The Court of Appeal, not being satisfied with the
evidence of the alleged contract, and also deeming the contract
to be open to various objections, reversed the decree, and ordered
tlie hill to be dismissed with costs. [SpEAaoE and Mowat, V.CC
dissenting

]

"'

The bill was filed the 23rd of October, 1860. The
pbiintiff was Rector of Woodstock, and the bill alleged
that an agreement between the plaintiff and the defen-
dants, that the plaintiff should convey or procure to be

8t.f««t. conveyed to the defendants a certain parcel of land
described in the bill, for and upon the consideration
that the plaintiff, as rector as aforesaid, and his succes-
sors m the rectory, should have the right to travel
over the railway of the defendants, in the passenger
trains run over the same by the defendants, free of all
charges, and should have a first-class free ticket for
that purpose

;
that, in part performance of the agree-

ment, the plaintiff, by deed poll dated and executed on
the 26th of July, 1862, conveyed and assured to the
defendants the said premises; that the consideration
expressed in the deed was the nominal sum of five
shillings, which was never paid or agreed to be jiaid
the real consideration for the same being the said right
and privilege to travel free of charge; that no recital
of such consideration was inserted in the deed, which
was prepared by the solicitors or agents of the defen-
dants

;
that, in further performance of the agreement,

the defendants theieunder took, and have ever since
retained, possession of the premises, and are constantly
using the same, and have constructed on the same a
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portion of their line of railway, and have built earth- 18(50.

works and other erections on, and made excavations in,
-^-^^

the same, and have in fact altered the formation of the ""'v''"^*;

ground and made the same useful only to their line of «™w«yco.°

railway.

The prayer of the bill was that the defendants
might be decreed to specifically perform the alleged
agreement.

The cause came on for the examination of witnesses
and hearing before Vice-Chancellor Sjragge, at Ham-
ilton, on the 27th day of March, 'l861, when the
following evidence was given :

Peter Carroll (called by the plaintiff.)—I was a
director in the Great Western Railway Company at the
time a bargain was made with the plaintiff in respect to
his rectory land

; I was also agent for the company for
acquiring land, and Mr. Gunn was the company's
arbitrator; I made many arrangements for the com- statement,
pany

; 1 made some by agreeing on behalf 'of the
company that depots should be established at particular
places. Some were confirmed by the company, some
were not. Gunn and I saw the plai.itiff together, an-l
1 believe I reported to the company by letter ; that wasmy rule; it was to report periodically what I had done.
Faper "A * is a statement of what passed, which I
gave to the plaintiff; to the best of my recollection it
stated that he could not, as rector, give the land for a
pecuniary consideration, but that he would give it for
that which would be a permanent benefit to himself and
his successors.

I

*raper ".4" referred to wat as follomt :

To the President aud Directors of the Great Western Railwnj Co.
Gentleraen-In my cnpnoity as npent and director of v.ur company

authorized by the board to procure the right of w„y tor ii.e ro„d!
I agreed to the following proposals fnmi the Rev. Wm lieitridae
Rector of Woodstock for the right of way across the glebe l,n,d. „that place, viz: Mr. Bettridge thought he had no aurho.ity to giv^
the right of way across g'ebi land without a consider..iion. and, Hlte#k
Bome deliberation, it was finally agreed that the company should have
the right of way on condition that they give him, the Itector, a free
ticket over their road.

t "sw

This arrangement waa made and consented to by Mr. Gunn and

m
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1 >

Id 1

:il

^i-!i;

111' ''

18f)0, Cross-examined.—The matter had passed from my
^^^y-^*^ mind until I saw papers. I li.id forirotten the giving of
Beunjge

^j^g statement. Upon reading it, it recalled to my mind

Rfaiwa^co"
*'^'® understanding that was come to. Mr. Gurrn and I

did not presume to have ahsolute authority to make
such an arrangement. We did not mean to convey that

we had such authority, except subject to the approval of

the board. I think the arrangement was made as stated

in the plaintiff's letters of the 15th of January, 1855,

and 31st of January, 1856. I think those letters state

correctly what the arrangement was. I am satisfied the

plaintiff understood that the arrangement was subject to

the approval of the board. The arrangement was distinct,

but subject to such approval. I do not conceive that we
had authority of ourselves to make such arrangement.

I do not recollect making a report to the board of the

arrangement with the plaintiff. I acted as agent for

the company from 1846 to 1851 I think. I think the

arrangement with the plaintiff was in the v,inter of

1850-51. I left for England in April, 1851.

Re-examined.—I remember receiving no instructions

from the company in respect to the arrangement with
statement the plaintiff. I have no doubt I reported the arrange-

ment to the board.

To the Court.—The practice of the board was to

carry out arrangements through their solicitor. When
my arrangements were affirmed I received no notification

of it ; when they were disapproved of, and an arbitration

became necessary, in such' case I was usually instructed

to notify the parties. This was the usual course when
I could get no satisfactory proposal, or the proposal was

myself, beicg anxious, in all cases where it was possible, to avoid
arbitriition, and considering t'"it this was but a small consideration.

The above statements are made by the request of tho Rev. Wm.
Bettridge, for the information of your board.

I have the honor to be,

Qentlemen,
Your most obedient servant,

(Signed) PETER CARROLL.

On the back of this Exhibit it endorsed the following.

As agent of the G. W. R. Co., T was with P. Carroll, Esq , one of
tho diroeffirs of the er-ropany, ip;hen it was agreed that the Keetor of
Woodstock should have a pass over the road, free, on granting a deed
for the land required across part of lot No. 19, in the let concession
of East Oxford.

Hamilton, 17th July, 1856. DANIEL C. GUNN.
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not approved by the board. My practice was to attend
before the board, and I generally received their verbal
instructions. I know no inslanco of tlio board making B''t'^'-i''8«

arrangements with the parties with whom I had ne20-C"-'''''"'e«t'n

tiated. ^ HuilwayCo.

Daniel C. Gunn (called by the plaintiff.)—I acted
as arbitrator for the company when the arrangement
was made with tlie plaintiff. I saw the plaintiff along
with Mr. Carroll. I think the plaintiff's letters (a),

which I have just heard read, give a correct version of
what passed. The plaintiff made the proposition, and we
thought it reasonable. lie gave us distinctly to under-
stand that as Rector he could not sell the land or give
it away. We approved of the plaintiff's proposal, and
told him that wo could not issue passes ; that our
business was to make arrangemer,.s as to land, subject
to the sanction of the board, and that we would submit
his proposal. We came to a concluded <aj;reement with
him, subject to the approval of the board." The instru-
ment or paper "A" is a correct statement of what
passed. It was subject to the approval of the board.

Cross-examined.—I do not recollect anything being statement,

said of a free pass for any one but the plaintiff himself.
The statement is not official, but both the plaintiff
and the company of course knew of the letter being
written. We did not represent to the plaintiff that wo
had authority to make the arrangement, otherwise than
subject to the approval of the board. Mr. Carroll left

for England in April, 1851. Only the one parcel of
land was obtained from the plaintiil^ We paid twenty-
five dollars an acre for the adjoining land. We gener-
ally argued that the railway would enhance the value
of the rest of the owner's property. I think the plaintiff

was favorable to the construction of the read. People
on the line were so generally, and we got the land on
reasonable terms. The land in question is over a
quarter of a mile east of the station.

Re-examined.—The land in ques^tion is within the
boundaries of the town of Woodstock. There was an
award of £824 for thirty-one acres of land just beyond
the limits of the town to the west: part of it was swaran;
nf *I,:., /'.TAA ...^- C-.- •

'
. r. . I'll01 LiUa j^-h\i v.as lui- fiuasiiigs

;
part or it was laid out

as for village lots. The land w» got at $25 an aero

1 .
»

^
'

A:
'- '1

»
2'

'

5 ;

:fi

'n
S;

V-'

m ^
;•' >•!*

'1

. y

i'

V.
'

:<i

1

(a) These letters are printed post 63, 64, 67.
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18C6.

Bettridge
T.

fiailwa; Co.

was not adjoining the plaintiff's, but was in the ncigh-
borhoo(l. Tiie land adjoining the plaintiff's on both
sides Wiis given free.

William Gray (called by the plaintiff.)—I was one
of the churchwardens of St. Paul's, Woodstock, when
the deed was made to the company, and when the
arrangement was made, and am so still. The plaintiff
was and still is Rector of Woodstock. I was present at
a meeting between the plaintiff and Mr. Gunn and Mr.
Carroll. The plaintiff stated that as Rector he could
only convey the land for what would be a benefit to his
successors as well as to himself, and he proposed that
he and they should have a free pass. Both Mr. Gunn
and Mr. Carroll seemed satisfied. I attended the
meeting oflScially as churchwarden. When the deed
was executed, the plaintiff repeated that the considera-
tion for the deed was that he and his successors were to
have free passes. I executed the deed at the same
time as the plaintiti. I think it was executed at the
rectory. It was brought by the gentleman who wit-
nessed the deed, and he took it away : he was a clerk

statement, in the officc of Mcssrs. Ball and Carroll. The plaintiff
made the declaration to him as to the consideration. I
am convinced that neither he nor I would have executed
the deed but for that consideration. The land was
worth at the time as park lots from £30 to £50 an acre.
The railway passing through it would be of some injury
to it as farm property ; it Avould be a great injury to it

if laid out as village property. I think it was available
for that purpose. At one time that property might
have been sold at £150 an acre.

Cross-examined.—The land may now bo worth £50
an acre. I think the railway has diminished the value
of town and village property. I should think the deed
was executed on the day it bears date. My recollection
as to what passed at the rectory in regard to the con-
sideration for the land is distinct. I thought that
Gunn and Carroll had authority to make the arrange-
ment.

Re-examined.—I am aware of the plaintiff having
been seriously ill since this arrangement, and leaving
the country in consequence. He was absent four years
in Europe, with the exception of a short time, not more
than a few weeks at most.
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Ituilway Co.

in Wo^'sirfo^
^'""'^''^ *^' plaintiflF.)^! have lived 1%6.m Woodstock for several years. I am a land acent w,^w

WnJf. r 5«-^n''
?>'>«/'-0" the station. I wis in n-tV..t.„

Woodstock .r I80O, when I left it and returned in 1854
"

I should judge that m 1852 this land was worth £50 an
acre. It was well situated for a market garden. Itsbeing crossed by the railway diminishes its value forbuilding purposes a good deal.

Cross.examined.-Tho railway has enhanced thevalue of property generally, but I think at the ex-pense of that through which it passes.- In 1854 the

Inl8\'i Z.?T^?\ ''"'
""'"'l'

^^^ '' ^70 an acre.In 1856 and 18,^7 it was worth much more. Part ofthe glebe was used as a brickyard, part of it lav incommon. " ' r 'uj m

hol'il:^::;^
^^'^•'^^^ ^^^^ ^^^° p^^ - ^^y -"-nt of

Letter front Plaintiff to 0. J. Brydges, Managing Di-
rector of Defendants. statement.

g^^
Rectory, Woodstock, 15th Jan'y, 1855.

An eight months' sickness, and necessary absencefrom home, h ve prevented me from addressing you
hitherto on a subject of some importance to myself
From the formation of the Great Western Railroad

S«K'^' r
'' ^"^•''••''^bly replied to the applications

Zrt Lr Tu T'T ' '?"«^ '^' S^'^' «^ this rec
tory, hat as I had only a hfe-interest in the property,
I would ask for no pecuniary remuneration for the land
to be appropriated but that I expected the Company
would give to the Rector of Woodstock (et uxor) a free
ticket. I also made an offer of five acrea free to theCompany for a depot in Woodstock, in case no better
site could be obt..med. Moreover, the directors areaware that I rendered them some efficient service n •

securing their present depot.
The agents of the Company (I remember Mr. P.CarroU^ud Mr. Gunn) very properly said they had foauthority to enter into such an engagement,*but that

they doubted not the reasonableness of the claim wouM
ensure Its allowance. Would you kindly submit my
request to the directors ?

^
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1866. Letter of C. J. Drydgea to Flainli^.

Bettrijgo Hamilton, lUth January. 1855.

/, .\., ,
Sir,

Railway Co. J Dcg to acknowio(t;j;o tlie receipt of your ietter of
the 15th instant, and have niucli yileasurc in haruling to

you the encl ised free puss over tins railway to the end
of the present year.

Lettei from Plaintiff' to Mr. Bri/Jgct.

Rectory, Wood'iock, 21st January, 1856.
Sin,

On applyii';, iha other day at your office for the re-

newal of niy tic(;ct or pa^i-i, you • tatcd tiirough your
Secretary, that, as the oircumstaiices under which it

was gvantcd had oscu,:f 'I your recollection, it Avould bo
necessary for me to vcncw my application to the Board
of Directors.

I beg to enclose the application which I would re-

•spectfuUy request you to lay before the board.

8U'.'ment.
•^^^^^'' ^''0^" Plaintiff to Vice President and Directort

of the Company.

Woodstock, 31st January, 1856.
GENTLEMEN,

About a year ago I submitted to your board my
appiioation for a free ticket or pass on the following

grounds :

—

1. The free grant of the land in the town of Wood-
gtock, belonging to the rectory, through which the road
passes. 1 stated repeatedly to the agents of the Com-
pany, Messrs. P. Carroll, bunn and others, that, as I

have only a life interest in the property, I could not re-

ceive a pecuniary gratuity to the prejudice of my suc-

cessors, and therefore I woul(^ give the land with the

understanding, not the promise (the agents had no au-

thority to make it), that I should have the privilege of a

free passage on the road. The reasonableness of the

request appeared to them sufficient security for its suc-

cess.

2. The offer to the Company of other five acres gra-

tuitously for a station, oi. : conditions as above stateu,

should no better site be j. ntcd.

3. The .successful efforts made b}' me (including sev-

eral interviews with the Board of Directors) to secure
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';o the Company tho present advantageous site in thia I8CG,
town. ^-*-v-^

Upon these grounds the Company granted to myself "^'^''Jit'

(et uxor) a free ticket last year ; the same reasons willjOfntwcKfii

J doubt not, be valid to secure the renewal of the privi-
""'""'' *''"**

lege this year.

Letter from W. C. Stephens, Secretary of Compani/, to

Plaintiff,

5th February, 1856.
Rev'd Sir,

Your letter of the 31st ult., requesting a renewal of
the free pass which had been granted to you for the
past year, having been submitted to the Managing Com-
mittee, I am instructed to inform you tliat the directora
regret that they do not feel that they would bo war-
ranted in continuing you that privilege', conceiving that
the enhanced value of the remainder of your land fully
compensated for the portion uppropriated to the purpo-
ses of this ra'Vay.

Letterfrom Mr. Brydgea, to Plaintiff.

17th July, 1856.
Dear Sir,

I brought your application for a free pass over this
railway under the consideration of the Board of Direct-
ors at their meeting to-day, and also read the various
documents with which you supplied me. I regret to
have to inform you that the decision of the board was
that they could not feel it expedient to alter the decision
at which they had previously arrived upon this subject.

BUtaoncat

Extract from Minutes of the Board of Directort on l^th
July, 1856.

Read a letter from the Rev'd Wm. Bettridge, of
Woodstock, renewing his claim for a free pass over tho
road, on the ground formerly urged, of having given his
land for the purposes of the railway, upon the express
promise by Mr. Carroll, at that time a director of the
jCompany, engaged in purchasing the right of way, and
Mr. Gunn, the Company's land agent, that for so doing
a permanent free pass should be given him. He en-
closed a certificate from Messrs. Carroll and Gunn that
such promiee was made him, and also a certificate from

9 VOL. III.
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I«fi0. the churchwardens of Woodstock, that it was upon that

^^;^ condition they consented to execute a conveyance of the
T.

* globe land.

SSrw.Tc^" The board, conceiving that the agents referred to had
exceeded their powers in making such a promise, did
not feel called upon to fulfil it, and deemed it inexpe-
dient to alter their former resolution.

SUtomtnt

Letterfrom Jarvis ^ Blake, Solicitors, to Mr. Brydge%.

January 6th, 1857.

We are instructed to take steps to compel the spe-
cific performance of the agreement for a free pass over

Axr' ,
^* •^•' ^" consideration of which the Rector

of Woodstock conveyed to the G. W. R. R. Co. a por-
tion of lot 19 in the Ist concession of East Oxford.

Repeated applications having been made, but without
effect, you will have the goodness to inform us without
delay whether the Company is prepared to carry out its
agreement, and if not, to instruct its Solicitor to accept
service of process.

In expectation of your reply.

We are, &c.

Extract from Minutes of the Managing Committee on
the IBth January, 1857.

Read a letter from Messrs. Jarvis & Blake, of Toron-
to, Solicitors to the Rev'd W. Bettridge, Rector of
Woodstock, of the 6th January, requiring the Company
to furnish Mr. Bettridge with a free pass under the
terms of his agreement with the Company. The com-
mittee ordered the issue of free passes to the Rev'd W
Bettridge and to the Rev'd B. Cronyn, the Rector of
London.

Extractfrom Minutes of Board of Directors ofDefend-
ants on '60th January, 1857.

Read a.letter from the Rev'd Dr. Cronyn, of the 25th
January, referred to the board by the managing com-
mittee on the 27th instant, Minute No. 859, acknow-
ledging the receipt of a pas^ for the current year, and
requesting to be informed, as the question was not re-
ferred to m the Secretary's letter enclosing the pass,
Whether or not the directors admit his claim to a perma-
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nent free pass, as ho should decline to accept it if issued
as a favor. Ilea,! alao a letter of the 27th January,
from Messrs. Jarvis & Blake, of Toronto, Solicitors to
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Ili'ltrlilgu

the Kevd Dr. Cronyn and the Rev'd Mr. Bettridcc a"»twe,t'n
stating that they had been instructed by those centle-

""'""'"'•

men to inquire whether the board recognised their
right to permanent free passes over the road, and
intimating their intention, if the claim was not allowed
to appeal to the Court of Chancery to enforce it!
Mr. Gwynne, Solicitor, having advised that the claim
asserted by Dr. Cronyn could not be substantiated in
court, the board ordered that Messrs. Jarvis ^ Blake
be informed that the directors cannot recognise the legal
claim of Dr. Cromjn and Mr. Bettridge to Iree passes
over this railway, and therefore do not feel in a position
to enter into an arrangement that would bind their suc-
cessors. As, however, it may be considered that there
IS a moral obligation upon them to grant passes to Dr.
Cronyn and Mr. Bettridge, instructions have been given
for passes to bo furnished them for the present year
leaving the question of future years to be dealt with by
the board existing at the time, and th;it this is the only
course the directors are in a position to adopt in the « . .

matter.
*^ sutoment.

Letter from Plaintiff to Mr. Brydges.

„ ^ London, 23rd October, 1860.
My Dear Sir,

In acknowledging the receipt of your letter of the
15th mst., (in answer to mine of the 29th August) I
claina your indulgence for the brief expression of my
opinions on your communication.
A moment's reflection must, I conceive, remove from

your mind every idea of parallelism between my claim
and that of the Bishop of Huron. He received a pecu-
niary consideration for his grant: I received none
Your agent-director (Mr. Gunn), although he could
not, as he said on examination, dispute the bishop's
word, that the promise of a free pass had been given to
him, still that he, Mr. Gfunn, had no recollection of the
fact. In my case, on the contrary, both Mr. Gunn and
Peter Carroll, your agr; t-directors in the transaction,
have certified in writing, and are ready to eonSrm their
statement on oath, that they did each of them frequently
(as authorized agents of the Company) promise in the
name, and pledge themselves on behalf of the Company
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I8fi(). that as Rector of Wofxfstocit, in ,r asideration of my
^--v--' granting a free and gruuito',; p.iss.igo of the railroad

\[ "" through my glebe, I sliould always bo entitled to a free

Slirw^"o°P'»s9- The churchwui.lon, Mr. William Gray, who was
present when I signod the deed of tnmsfer, ia ready on
oath to declare, that before signing I received the pro-
mise and pledge from the agent-directors, ' ul .1 >m
the legal agent of the Company, that I .jnould be enti-

tled to and receive a free pass.

Sickness and a consequent absence of four years on
the contineii', of Europe, have prevented me from prose-
cuting my cla M in a court of equity. I shall now very
reluctantly yield to what I consider only as a matter of
duty.

1 have submitted the case to many legal gentlemen,
and only one opinion have I received ;—the expression of
surprise that your Company should hesitate a moment to
fulfil so plain and poiiitive a contract.

Let me indulge the hope that the Board c' Directors
will reconsider their decision, and acknowledge my claim
as reasonable, just and equitable.

An answer at your early convenience will oblige, my
dear Sii-,

Yours very faithfully.

EUUmsDt

The following judgment was pronounced by

Spraqge, v. C.—After the formation of the defend-

ants' Company, and preparatory to the cbnstruction of

the road, Mr. Peter 'iirroU, one of the dir' fors, was
employed by the Company as their agent for acquiring

land along the road ; and Mr. Gunn was the n.'-' itrator

of the Company. These two gentlemen 'lealt wi^h pro-

prietors of land required by the Compu ir -der to

acquire it by private arrange aent, and ( ain a good
deal of land '"or the Company in that way.

In regard to the land obtained from the plaintiff as

Rector of Woodstock, my conclusion, from the whole of

the evidence; is, that it was obtained under the following

circumstances :

—
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Mr. Carroll and Mr. Gunn saw the plaintiff upon the IHrtfl.

Buhjectof c.;rtain land belonging to tlio rectory, throurrh ^—

•

wliich the railway was to run. The plaintiff very pr^o-
"""""•

porly stated to them in effect, that having, us rector, only "ii'-'j'S.""

a life interest in the land, ho could not properly give
the land, or sell it and receive for it a pecuniary consid-
eration, which would be of benefit only to himself per-
Bonnlly

;
but he proposed as a consideration, which would

benefit his successor as well as himself, that free passes
to travel on the line of the road should bo granted to
himself and his successors in the living. k-ssrs. Car-
roll and Gunn thought this reasonable, but said they
had not a.ithority to make such a provision so as to bind
the directors, hut that they would agree to it subject to
the approval of the board, and Mr. Carroll us agent was
to submit it to the board. The date of this arrangement
18 not given, but I understand it to have been before
April, 3«')1, when Mr. Carroll went to England.

^

The lettei written by the plaintiff, applying to the
'"^p""*-

directors f .roe p-u^ses on the road, the one dated in
January, 1855, th- her in January, 1856, have caused
me to hesitate and u atertain some doubt whether the
arrangement went so far as 1 have stated it. The plain-
tiff in the first letter says that the agents of the Com-
pany very properly Raid they had no authority to onter
into an engagement, but that they doubted not the
reasonableness of the claim would insure its allowance.
In the second letter he assumes to restate the case, and
Bays that he had stated to the agents of the Company
that as he had only a life-interest, he could not receive
a pecuniary gratuity to the prejudice of his Successors,
and therefore he would give the land with the under-
standing, not the promise, (the agents not having au-
thority to make it) that ho should have the privilege of
a free nass on the road. In both lett' rs the phtintiff
sets for

1 services which he had rei. lero.l to the Com-
pany, and puts what he asks, not so much as a matter of
right, as a claim upon the justice and consideration of
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leeo. the boanl. By deo.l poll, dated ICyth July, 1852, the

^^^^^ plaintiff, as rector, and the churchwardens of St. Paul's

Or..twe,fn°'^"''°'^' Woodstock, convcy the land required by the
R.jiw.yOo. defendants, consisting of one acre and one-tenth of an

acre of land, to the Company, for the expressed consid-

eration of 5p. At the arrangement between the plaintiff

and the agents respecting the land, there was also pie-
Bent a Mr. Graj, who attended officially us churchwar-
den. Mr. Carroll, Mr. Gunn and Mr. Gray are all

examined as witnesses ; the two former, upon the plain-

titt's letters being read to them by the defendants, say
they think they give a correct account of what passed :

they both say, however, that the agreement as I have
Btated it (they call it an arrangement) was made be-

tween them and the plaintiff, though subject to the ap-

proval of the board, and that they promised to submit it

to the board. Mr. Gray agrees as to what was pro-

posed, and says that both Mr. Carroll and Mr. Gunn

Jud e i.

^^^"^^^ satisfied
;
he thought they had authori ty to make

the arrangement.

There is a further piece of evidence upon this point.

The directors having granted the plaintiff's application

of January, 1855, and refused his application of Janu-
ary, 1856 ; certificates from Carroll, Gunn and Gray
were sent into them ; and the plaintiff made his claim
as upon an express promise by the Company's agents

;

and the minute of the board, dated 18th July, 1856, is

in these words :
" The board, considering that the agents

referred to had exceeded their powers in making such a
promise, did not feel called upon to fulfil it, and deemed
it inexpedient to alter their former resolution."

Bearing in mind, while 'ooking at the plaintiff's letters,

that all that he had was a verbal provisional agreement
subject to the approval of the board, an approval of
which he had no evidence, and that he had executen a
conveyance without any provision being carried out ae
might be content to put his case as he did. His admis-
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Bion that there was no promise, I think must mean no 1866.
promise assuming to bind the Company, the agents dis- ^-^
clniming authority to do so; but he puts it that there

"*""''"•

was an understanding, a claim, or proposition, which Slu'^vOo"
the agents thought so reasonable that they did not doubt
It would be acceded to. He may have feared to press
the matter too strongly as a matter of right, and have
been content to put it upon the footing that ho did.
ihorewas perhaps another reason which induced the
plaintiff to put his claim as he did. I find the words
' et uxor" in the letters

; as a mutter of right, ho could
only claim for himself. The only use the defendants
can make of these letters, is as evidence against the fact
of there being such a provisional agreement as is al-
leged, I think, looking at all the evidence to which I
have referred, that it is a conclusion that such provi-
Bional agreement was made by Carroll and Gunn.

Mr. Proudfoot contends that the arrangement was at
most an honorary one. If it were so, I agree with him '"^«»"'-

that this Court could not decree its execution ; but I
think It was not of that character. It was no doubt
optional with the Company to accept it or not; but the
test IS, If they did accept it, would it still be optional
whether they would carry it out or not. Suppose it putm writing as a proposition, and submitted by Carroll to
the board, and its adoption appeared upon the minutes
It would surely be binding. There is nothing to show
that the plaintiff intended, when dealing with the Com-
pany's agents, that the considerati(Jn for the land he was
parting with was to rest in the generosity of a body of
directors, varying from year to year. He put what he
proposed as the shape in which he conceived it
would be proper that he should be compensated; and
that at all events was distinctly understood. His end
would not be answered unless he obtained a benefit whioh
would accrue not only to himself but to his successors in
the rectory. What passed at the execution of the deed,
18 confirmatory of this. It was taken to the plaintiff and

m
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18G6. the churcl) wardens by a clerk of the flolicitors, as I un-

^""v;
—

' derstiind, who had prepared it on behalf of the Com-
'

'• panv. At its execution tlio plaintiff stated to this gen-
OwatWeBt'nr^ .niii i.i.u
RtiiwayCo. tleman that the consideration for the deed was that he

and his successors were to have free passes on the road
;

and Mr. Gray, the churchwarden, who deposes to this,

adds that he is convinced that neither the plaintiff nor

himself would have executed the deed but for that con-

sideration.

Assuming the plaintiff to have proved the arrange-

ment with the defendants' agent, as I have stated it, it

is still necessary for him to prove that the Company as-

sented to or acted upon it. 1 desire to observe that I

do not think proof of any promise or agreement by

Carroll or Gunn essential to the plaintiff's case. I will

put it in a way which I think the evidence supports be-

yond all question, viz., that ho proposed, instead of a

money consideration for the land, the granting of passes

Judgnvft.
^^ jjimgeif and future rectors ; that the agents said they

thought it a reasonable proposition, and agreed to sub-

mit it for the approval of the board. If submitted, and

accepted or acted upon, it would be binding.

I think I must take it to have been submitted to the

board. Carroll says it was his practice to submit all

arrangements to the board, some of which were con-

firmed and some not. It is certain that he reported to

the board that the plaintiff had agreed to part with this

land upon some terms ; and I think I must assume that

he reported the terms truly. If upon his report they

procured a conveyance of the land to themselves, it waa

an adoption of the terms proposed as the consideration.

It could not be otherwise. They could only take the

benefit cum onere; and, moreover, they nowhere say that

the plaintiff's proposition was not submitted to them

;

and in their minutes of July, 18/^6, they .asRiime rather

than deny that not only was a proposition made by the

plaintiff, but that it waa accedod to by their agents,
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though, as they say, without authority ; and therefore
Jhey determine to repudiate the arrangement, so far as
It imposed a duty upon the Company ; a most illogical as
well as a most unjust conclusion from the premises.

It is not denied, I believe, that if the plaintiff has
succeeded in establishing his case upon the facts, prov-mg a consideration beyond the one expressed in the con-
veyance, he is entitled to the benefit of the additional
consideration proved

; unless for other reasons he is dis
entitled to it. Clifford v. Turrell, [a) is an authority
on that point.

*'

78

180G.

Bettrldge
V,

OreatWett'n
Railway Co.

^

But it is contended that for other reasons he is disen-
titled. The contract is objected to as unreasonable.
This IS not a bill for specific performance, and I do not
see how the objection can lie, on the part of those who
are enjoying their side of the bargain and do not offer
to give it up. Besides there is no evidence that it is
unreasonable. Then it is objected to as uncertain, as the

^'"*«'°*»*-

class of carriages, and to what part of the road the pri-
vilege wai. to extend, is not specified. As to the class
of carriages, there would be no difl5cu!ty in what class a
Rector of Woodstock would reasonably expect to travel •

and I euppose as the grantors of the right have not spe-
cified any class, the grantee, as a matter of law, would
have a right to choose. As to the extent of road, the
grantors have not limited it, and I suppose the privilege
must be co-extensive with the road ; nor are the times
limited, nor I suppose would be, unless the Rector should
make an unreasonable use of the privilege, such as it

would be apparent was not contemplated by the parties
to the contract. I use the words grantor and grantee,
not as strictly correct, but as denoting the position of
the parties with suflScient accuracy.

It is also objected that the plaintiff has been guilty of

(a) 1 Y. & C. C. C. 188.

10 VOL. III.
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1806. laches. The delay is probably suflSciently accounted

'^^JJjC^
for, but I think this is a case in which delay is not an

ore.twest'n
Objection, at least such delay as has occurred in this

K»iiw»y Co. case, for the defendants have already all that they were
to have. In suits for specific performance by a pur-

chaser, where the vendor has been paid the whole of his

purchase money, delay has been held to be no objection.

I think the plaintiff entitled to a decree, and with

costs. The decree may declare that the privilege of

passing over the defendants' road by the plaintiflF and

his successors, Rectors of Woodstock, was a part of the

consideration for the conveyance of the land to the Com-
pany, and that he and they are entitled to the benefit of

it ; and the plaintiff is entitled to an account, if he de-

sire it, of moneys exacted from him by the Company as

a passenger in their cars. All parties to have liberty to

apply, including future Rectors of Woodstock.

Judgment.

m

By the decree dated March, 1864, the court declared

that the agreement ought to be specifically performed,

and ordered and decreed the same accordingly. And it

was ordered that the defendants should sufier and per-

mit the plaintiff, as Rector of Woodstock, so long as he

should be such Rector, and his successors in the rectory,

from time to time and as often as he and they may re-

quire, to travel over the railway of the defendants, be-

tween any and all stations thereon, in any first class

cars attached to the passenger trains run over the rail-

way, and should for that purpose from time to time, as

and when occasion might require, issue to the pleinciflf us

such Rector, and to his successors in the rectory, free

first class passenger tickets over the railway.

And it was ordered that the defendants should pay to

the plaintiff his costs of the suit.
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And the court reserved liberty to the plaintiff, and to 1866.

the Rector of Woodstock for the time being, and to the
'

—

^—

'

defendants, to apply to the court from time to time, as "''"v''.'''*"^

and when occasion required. iiiu"wb/co.°

The cause was reheard before the full court on the pe-

tition of the Company on the 2nd December, 1864.

The court at the close of the argument pronounced
judgment, and at the instance of the plaintiff, ordered
that the decree should be varied by striking out the
words following, that is to say, '• and do for that pur-
pose from time to time, as and when occasion may re-

quire, issue to the plaintiff, as such Rector, and to his

successors in the said rectory, free first class passenger
tickets over the said railway." And it was ordered that
the decree should be affirmed with that variation, and
that the deposit paid by the defendants on the rehearing
Bhould be paid to the plaintiff in full of his costs of the

rehearing. statement.

From these decrees the Company appealed to this

court.

^

Mr. Stronff, Q. C, and Mr. Proudfoot, for appellants,
cited Cogent v. Gibson (a), Pickering v. Ely {b), John-
ton T. The Shrewsbury and Birmingham Railway Co.

(c), Sturge v. The Midland Railway Co. {d), Stanley
V. Robinson (e).

Mr. Blahe, Q. C, contra, referred to Storer v. Great
Western Railway Company (/), Winter v. Anson {g).

Adam Wilson, J.—The right claimed in the bill ia,

(o) 88 Bear. 557.

(e) 8 Daa. M. & Q. 927.

(«) 1 R. k My. 527.

{g) 3 Rtus. 488,

(*) 2 Y. & C. C. C. 249.

(,rf) 4 Jurist M. S. 273.

(r;i T. itc. c. c. 180.
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1860. " to travel over the railway of the defendants, in the
""^^^ passenger trains of the defendants, free of all charges,

tirestwesfn"'"^ to havo a first class free ticket for that purpose,"
Eaiiway Co. as tho Consideration for having conveyed to the defen-

dants for their railway track, about an acre and a fifth

of the glebe land of the rectory of Woodstock, of which
the plaintiff was and is the incumbent. This conveyance
was made on the 26th of July, 1852, and the bargain is

said to have been made with the defendants through
their agents, Messrs. Carroll and O^unn, verbally.

On the nth of July, 1856, Mr. Carroll gave the
plaintiff a leUer addressed to the defendants, stating

that it had been finally agreed with the plaintiff when
this right of way was procured from him, "that the
company should have the right of way on consideration
that they gave him the Rector a free ticket over the
road."

n «"""'
• ^^ Carroll states, " I do not conceive that we had
authority of ourselves to make such arrangement ; and
the plaintiff understood the arrangement was subject
to the approval of the board."

The plaintiff in his letter of the 15th of January,
1855, to the lefendants, says :

" as I had only a life

interest in tht property, (I have always said) I would
ask for no pecuniary remuneration for the land ; but
that I expected the company would give to the Rector of
Woodstock {et uxor) a free ticket. The agents of the
company, Messrs. Carroll and Gunn, very properly
said "they had no authority to enter into such an
engagement, but that they doubted not the reasonable-
ness of the claim would ensure its allowance."

And in his letter of the Slst of January, 1856, he
states that he had mentioned repeatedly, "I could 'not
receive a pecuniary gratuity to the prejudice of my
successors, and therefore I would give the land with tho
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understanding, not the promise (the agents had no 1866
authority to make it,) that I should have the privilege ^-v—

'

of a free passage on the road ; the reasonableness of ""T'"
the request appeared to them sufficient security for its ^^"-^co"
success. Upon these grounds they granted to myself
{etuxor) a free ticket last year ; the same reasons will,
1 doubt not, be valid to secure the renewal of the
privilege this year."

The company, in 1856, gave the plaintiff a free pass
to the end of the year. In 1856 the company refused
to grant it. In 1867 the company were willing to grant
It for that year, "leaving the question of future vears
to be dealt with by the board existing at that time;"
but whether it was granted or not I cannot make out-
It IS perhaps of no great consequence, for the defendants
have never acknowledged the plaintiff's right as he
claiuns It; and they have since refused to grant him a
free pass as he prays by his bill.

Upon a consideration of the facts, I think no such
contract has been made out as the plaintiff has stated-
nor do I think that tie conveyance was clogged with
any such condition

; but that the most which the plaintiff
depended upon was the expectation mentioned in his
letter of the ;5th of January, 1855, and the privilege
mentioned m his letter of the 31st of January, 1850
for a free pass for himself and wife; and that not
altogether because he had asked nothing for the land
but because he had shewn his good will to the defen-
dants by offering them five acr< . free for a lopot in
Woodstock, if no better site ..uld ;„ procured; and
because he had, as he says, re;.ieved the company

efficient service in securing j,c.u present depot ;''

which are specially alluded to in the letters first referred
to when asking for the gran* ef a ticket.

In Met/nell v. Surteea (a), it ^as held that the

(«) 1 Jut. N. a. 80, 737^

~

Judgment
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1866. plaintiffs, the directors of a railway company, who had
^•""^-^^ taken possession of land and constructed their railway
Bettildge ."^ .111 i «•

Greatw Kfn ^P°" ^''' *' great cxpense, and with the knowledge of

Bauwajco. the lan^ owners, who made no objection thereto—under

an offer made to receive as compensation triple damages

yearly, and to grant a way-leave for sixty years—were

not entitled to it, and that they could not treat the

offer with the acts which were afterwards done as

amounting to a contract.

That case had many important circumstances which

made it much more reasonable to have been decreed

to be specifically performed than the case of the plaintiff

Mr. Bettridge.

The acceptance by the defendants of Mr. Bettridge'a

conveyance was not an acceptance of it subject to the

claim now advanced ; it does not appear that such a

Judgment, claim was stated to the company as the condition only

on which they should get the land ; it does not clearly

appear when the claim was first made known to the

company, nor that they had it in contemplation at all

when the deed was made ; they were entitled to take

the land without the plaintiff's consent, and the

acceptance of the deed is not therefore necessarily

an acceptance of it, subject to the supposed condition.

The plaintiff could still compel the defendants to make

compensation to him for his land, if the condition did

not attach ; and it did not in my opinion attach ; for

among other reasons, no such condition as is set up

has been proved ; and I prefer to rely upon the plain-

tiff's own interpretation of what his rights were at the

time he wrote the letter before referred to, than upon

any of the other testimony in the cause; for it is

scarcely possible to believe that he has stated his pre-

tentions to be any lower than he conceiyed them to bfl

in fact; they were then, no doubt, in his opinion, the

utmost measure of his rights.

ri
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I am not satisfied a bargain could be made by the 1866.
company to grant a free pass, or ticket, or passage, in

^-^^^^

perpetuity. I do not say it could not under some very
*""'"*"'

peculiar circumstances, but I entertain very serious KSi'i'vc^"

doubts of the legality of such a bargain, which are not
at all lessened by the franchise being attached to and
made descendible with the parsonage.

But if it could be, it does not appear to me that it is

a bargain of the kind, which would be decreed to be
specifically performed.

The land is stated to have been valued at ^55, the
yearly interest of this sum is ^3 6s., which is all that
the plaintiff is entitled to by the statute ; and for this
very insignificant sum he claims for himself {et uxor)
and his successors, a free pass, or a free passage over
this railway of some hundreds of miles in extent, for
ever; the yearly sum of ^3 6s. being less than the
price of a single trip and return along the road, which

'•""^ment.

can be performed in one day.

There are many other reasons why I conceive it

would not be expedient to execute it. Istly. Because
the bargain ii? its simple form is for a grant of the land
to be held upon condition, which, in this instance, would
not operate harshly on the defendants, because if they
wish to give up the land they can do so, and at the
same time discharge themselves from the condition;
while if the bargain is enforced upon any other terms
the defendants would still be bound to go on carrying
the plaintiff and his wife, and his successors, for ever,
although the land had been given up and their line of
railway moved to a distance of twenty miles off.

2ndly. Because the statutable method of giving com-
pensation affords not only the fullest, but the most
proper, as well as the most satisfactory redress in every
respect.
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•^1.:

§

18(W. 3rdly. Because this bargain would not, I conceive, be

. ^]^j^ binding on the successor, who might claim the proper

Q^^j^^^^j,^
pecuniary conpensation provided for by law : and

WJw.jCo. 4thly. Because the franchise cannot be conveniently

exercised, and must necessarily give rise to many
differences and difficulties which suggest themselves

readily to the mind;,in attemping to exercise it; and
which, although applicable in some measure to season

tickets, which are not unfrequently granted, nevertheless

apply with far greater force to a ticket or passage to

be decreed now for all time to come.

Upon the whole, I think that no such contract as

18 alleged by the plaintiff has been proved, and that
his case utterly fails; but if it were proved that it

should not, and cannot for the reasons stated, be
enforced against the defendants ; the plaintiff has still

his remedy as any ordinary land owner has for com-
pensation ; and the compensation he will get by the

' statute will be the proper equivalent both for himself

and his successors for the land which has been taken.

I have stated my own individual reasons for the

conclusion at which I have arrived, which is that the

appeal should be allowed, and the bill in the com t below
be dismissed with costs.

IS'

14 '>

Draper, C. J.—Concurred in reversing the decree

of the court below, on two grounds: lat. That the

Rector of Woodstock was bound to obtain from the

railway company the purchase money for such lands

as the company might require for the use of their rail-

way, for his own use and that of his successors, qua
Rectors, and to invest^the same accordingly. 2nd. That

the company could not deal with the Rector except

under the powers given by their charter, and that it

was incumbent on them to purchase and to pay, instead

of entering into such an agreement as the bill sets out,

which might be injurious to their shareholders, and for
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which the acts of the legislature give no sanction. He 1866.
thought, however, that under all the circumstances of ^-v—fho «oa« *l,» l,.Mi •.. .1 ... Utttridgethe case the bill in the court below should be dismissed

flrent Wejit'n
Kallwa; Co,

without costs.

Richards, C. J., concurred in reversing the decree,
but thought the case should follow the usual course, and
that the bill should be dismissed with costs.

HAGARTY, J., concurred in the views expressed by
the Chief Justice of Upper Canada.

^

Morrison, J., and J. Wilson, J., concurred in the
judgment delivered by Mr. Justice A. Wilsoii.

MowAT, V. C.-The objections made by the defen-
dants on the re-hearing of this cause in the court
below, were the same as had been made before my
brother Spragge at the original hearing. His lordship
tHe Chancellor and myself, on the re-hearing, entirely

'"""'°''°*-

concurred in the view taken of those objections in the
judgment given by my brother Spragge on the hearing
before bim

;
and the renewed discussion which the case

has undergone here has failed to create in my mind any
doubt whatever of the accuracy of that view. Some
other objections were made here for the first time I
have considered those also, as some of the members of
this court appear to think them still open to the
defendants; and the conclusion to which I have come
IS that they afford no defence to the plaintiff's right to
relief, any more than those other grounds taken by the
answer, and relied on in the argument in the court
below.

I^shall consider, first, the objections urged before us
in v^uancery, and then, the further objections -v^.'-.!^

were not ta'taken until the case was argued here in appeal.

1. Was there any such agreement as the bill sets up?
11

Vol. III.
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1806. On this point I do not seo how, upon tho evidence, it is

^^f"^^ possible for u<« to feel any doubt. A distinct and well
Bettrldge * •'

^^p^j'^^.^,^,,jj understood agreement between the company's agents
Kttiiw.yCo. and the plaintiff, to the effect alleged, subject to the

approval of the company's directors, is exp*- ssly and

positively sworn to by the agents themselves (one of

whom, Mr. Carroll, was a director of the company), and

by another witness. No attempt is made to discredit

these witnesses, or to contradict their testimony in the

smallest particular. It is not pretended, or suggested,

that any new or different agreement was afterwards

made between the plaintiff and the company; either

this was the agreement or there was none. Then Mr.

Carroll, who had been acting as agent of the company

for several years before the transaction in question,

swears, that he has no doubt he reported to the board

by letter the arrange ;ri^'ilt which he and his co-agent

had made with the , /i'Qtiff; that this was the rule he

followed in regard > .11 ihe arrangements he negotiated

for the company \TSi h land owners ; that it was the

practice of the company to carry out through their

solicitor the arrangements of which they approved

;

that of these the agent heard nothing more ; that when

his arrangements were disapproved of, he was usually

instructed to notify the parties of such disapproval ; that

he was not informed of the arrangement he had made with

the plaintiff having been disapproved of; and that he knew

of no instance in which the board made arrangements

with parties with whom he had been negotiating. These

statements are not met by any counter evidence what-

ever. Shortly afterwards a deed of the land was presented

to the plaintiff by the company for execution, and

he executed it, after mentioning to the gentleman who

presented it on behalf of the solicitor, the consideration

on the faith of which the niaintiff was giving the land.

Under this deed the company has ever since held the

land.

Jadgment.

Is it possible, upon these facts, for the company
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to dispute the conditional contract which the agents H06.
made ? Can they be permitted to say that the contract

*—n--'
never had their approval or assent? Can they act upon ""T''
a contract for four years or more, and bo allowed thennr^Tc^"
to retain the conveyance and repudiate the price agreed
to be paid for it? Is not evidence of consent, coininr^
far short of this, acted upon every day as conclusive'?
I go to a shop and ask the price of a piece of goods ; on
learning the price, I order the u rticle to be sent to my
house. Can I four years, or four months, afterwards,
refuse to pay the price named, and say that T never
agreed to it, because I did not expressly say that 1 agreed
to It? la not my taking away the article ample evidence
of my consent to pay the price named ? Or, I send my
servant; he agrees, subject to my approval, to take the
goods at a certain price specified by the seller; this is
reported to me; I send for the goods; receive them

;

and use them. Do I not thereby, beyond all question
or doubt, assent to pay the price conditionally a-rre.d
to by my servant? Is th<jre not a bargain as t^o the
price which I cannot afterwards repudiate ?

The learned counsel for the defendants endeavored to
found an argument against tlie plaintiff on his letters to
the company in 1856 and 1857. But I see nothing in
these letters to weaken the plaintiff's case. He presses
on the company other considerations for giving him the
free ticket, in addition to those which sustain^'his legal
claim

;
and, in view of them all, the company recognized

a moral, when they denied a legal, obligation to accede
to the plaintiff's application. But I do not see how a
clergyman's urging considerations which created, whatm his view was a higher, namely, a moral obligation
can possibly detract in a court of equity from the value
of those considerations which were sufficient to establish
the legal obligation on the part of the company.

I think, therefore, that the agreement has been
estabhflhed as clearly and satisfactorily as a verbal

%

Judgmtat.
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1860. agreement could possibly be, and far more clearly than

^"~v— ' in many cases, both at law and in equity, in which such

^j^^^j'^^^^,^
agreements have been enforced.

KiitlWBy Co.

Meynell v. Surtees (a) is relied on in the judgment of

my brother Wilson, on this point. The case before the

Vice-Chancellor is more fully reported in 3 Smale and

Gifford, 101, than in the report in the Jurist to which

my brother referred. The decision there against tho

right to specific performance Avas on the ground, as

correctly stated in the marginal note (6),
" that there

had been a variation as to the parties and the subject

matter of the contract ;" and not on the ground that the

company's acts would not otherwise have been sufiicient

evidence of acceptance on their part of the defendant's

oflFer. Three sentences from the judgment of the Vice-

Chancellor are sufficient to shew this. " The plaintiffs

clai.a by a title derived from the Derwent Iron Com-

pany. If that company, to whom the offer was made, had

in writing, or by unequivocal and binding acts, accepted

the offer, k might have amounted to a contract, and

would have been assignable. But the assignment of an

unaccepted offer made to one individual with specific

views, and for a specific purpose, could not easily enable

the assignee to give an acceptance which should turn

the offer into an agreement as against the person who

made it." Similar language was employed by the Lord

Chancellor in affirming the Vice-Chancellor's decision

(c). It has been expressly held in several other cases

of the highest authority, where an agent had gone

beyond his powers in entering into a contract, that

proof of the company's having afterwards acted upon it

was sufficient evidence of the company's assent and

ratification, to entitle either party to specific perform-

ance. See The Londcn and Birmingham Railway

Co. v. Winter {d\ Wilson v. West Hartlepool Harbour

Judgment.

(a) 1 Jur. N. S. 80'

(c) 1 Jurist, N. S. 787.

(6) 3 Sm, & Giff. 101.

(<0 Cr. & Ph. 67.
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and Railway Co. (a), and IliU v. South Staffordshire 1866.
Railway Co. {b). v-,->,-w

Bettridge

It IS said that tho company had compulsory powers uLt^'^^^;
for taking this land; but I find no authority, and
perceive no principle, that would justify us in holdintr
on that ground, that the contract is less binding on the
company than if there was no compulsory power, or
that their acta of assent and ratification are less
significant.

2. It was argued by the learned counsel for the
company, that, assuming the contract to be proved, st'll
the plaintiff was not entitled to a decree, because a free
passage m perpetuity was an excessive price for the
land.

One answer to this argument is, that there is no
evidence whatever that the price was excessive. The

defendants, who allege such to be its character ; and
all the evidence is the other way. The agents of the
company who made the bargain swear, that at the
time they thought the. consideration demanded reason-
able

;
and they do not say they have changed their

opinion since. That must have been the opinion of the
board of directors at the same time ; and not a single
Witness expresses a contrary view now. How can we in
this state of the evidence judicially pronounce the con-
Bideration to be unreasonable or excessive ? To do so
would not only be without evidence, but would be
against evidence. The land appears to have been worth
about ^55; and I have not the slightest reason for
supposing that the railway fares of a Rector of Wood-
stock, annually, would have exceeded, or would have
amounted to the interest on that sum, had the bargain
riOt been made. He may travel somewhat oftener if he

(o) 10 Jur. N. 8. 1064; U Jur. N. S. 124.
(*) 11 Jur. N. S. 192.
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M

If

I860, travels free, but the difference would not, for railway

"f'^^Ty^ purposes, be very appreciable.

Great Weffn
Kailws;Co.

Judgment.

But had the case established what the defendants

allege as the fact, it would have been wholly immaterial.

Equity has, rightly or wrongly, followed the law in

holding that, in the absence of fraud, or other special

grounds of exception not applicable to the present case,

the adequacy, or inadequacy of the consideration is

immaterial, as affecting the validity or construction of

a contract, though the contract were wholly unexecuted,

and not (as here) completely executed on one side. I

apprehend that a learned writer states correctly the

rule at law, and the reasons for it, jyhen ho says that

'* it is not essential in point of law that the considcvatiou

for a simple contract or promise should be adequate in

point of value. If there be any consideration the court

will not weigh the extent of it. It has no means of

ascertaining the varied hidden motives and reasons that

may have influenced the parties, and induced them to

enter into the contract, nor can it determine upon the

prudence or propriety of the transaction. If parties

choose to enter into unwise or imprudent bargains, they

must abide by the consequences of their own rashness

and folly ; they have contracted for themselves and

the court cannot contract for them " (a). The principle

thus is, that he who makes a contract must keep it;

and courts of law, as I understand, enforce this principle

to the full extent that their machinery enables them to

do.

Such, also, is the practice of courts of equity wherever,

for want of the necessary machinery at law, resort is had

to equity (6). Thus, in Borell v. Dawn (c), where the sale

was by assignees in bankruptcy for an inadequate con-

(a) Vide Addison on Contracts, 17, 667, 5tti ed.; 1 Smith's Lead.

Ca., 139, 5tli ed.

(6) See Dart, on Vendors, 490, 6th ed.

(e) 2 Hare, 460.
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sideration, Sir Jame^i Wigram gtatcl the general rule I 1866
have referred to in the following terms : «« With respect ^^-^
to the adequacy of the consideration alone, considered

""-""*

apart from the alleged improvidence in the manner of i^'-yci?*
selling, I certainly understand the rule of the court to
be, that, even in ordinary cases, and a fortiori in the
case of sales by public auction, mere inadequacy of
consideration is not a ground even for refusing a decree
for specific performance of an unexecuted contract, and
still less can it be a ground fc:- lescinding an executed
contract. The only exception which I believe can be
stated is, where the inadequacy of the consideration is
so gross as of itself to prove fraud or imposition on the
part of the purchaser. Fraud in the purchaser is of
the essence of the objection to the contract in such a
case." I need not say that fraud on the part of the
plami'ff is not pretended in the present case. The
defendants knew the nature of his title quite as well
when they accepted the conveyance as they do now.

In Gockell v. Taylor (a) the Master of the Rolls
stated the rule in question very distinctly. He said •

"It is nof, my intention to lay it down that ^ny inade^
quacy of price unaccompanied by other circumstances
will avoid a con'ract, unless, perhaps, it be similar to
that referred to by Lord Hardwich as having occurred
in the case of Jones v. Smith, where a man, supposing
that he was buying a horse for a few barley corns, hadm reality contracted to give 500 quarterc of barley for a
horse worth £%, It is in fact evidence of fraud, but,
standing alone, by no means conclusive evidence, and if
a purchaser with his eyes open, without concealment op
deception on the part of the seller, choose to give ten
times the value of a property, it is far from my intention
to say anything that can lead to the 3upposition that
this transaction can be impugned."

The case of Clifford v. Turrell (b) resembles the

Jndgmfnt.

,»:•

(a) 15 Beav. 115-
(ft) 1 Y & C. C.C. 138.
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U : 1866. present in several respects. The contract which the

^T~^^''^ plaintilT sought to enforce was a verbal one ; anil the
Bcltridgo ' "

,

„ 7;.. , deed executed in consideration of that contract mentioned
Great Wpdtn
Kaiiwayco. ^ nominal consideration only. Specific performance

was decreed, though, in referring to the lease, of which

the deed executed by the plaintiff was an assignment,

the Vice-Chancellor (now Lord Justice) Knight Bruce

said: "It is agreed on all hands, at least it is clearly

proved, that the lease was worth nothing. * * I think

the evidence receivable, notwithstanding the words of

the deed, to shew that the plaintiff had objected to

execute the assignment, until a collateral promise had

been made to him, to allow him an annuity of £40 a

year, and a house worth £10 a year. I think the

promise was binding though the lease was worthless,

and that the worthlessness of it did not make it less an

object to the surety to obtain an assignment of it. I

conceive, therefore, that the plaintiff is entitled to the

benefit of the agreement." There, the plaintiff's interest

in the land he conveyed was worth nothing ; here, it is

confessedly worth £55 at all events. There, what the

plaintiff sought as a consideration for his conveyance

was an annuity and a house, worth together £50 a year

;

here, there is no suggestion that the free pass is worth

anything like that sura. How can we, in the face

of that case, hold that this contract cannot be enforced

on any notion of the price being excessive ? There,

too, the evidence of the verbal bargain was contradictory,

though the learned judge was satisfied on the whole

that the fact was as the plaintiff alleged. Here, there

is no contradictory evidence whatever.

Judgment.

Foreign courts take the same view of the objection I

am considering, as English courts do. Thus, Mr.

Justice Story makes this statement of the doctrine (a):

" Mere inadequacy of price, or any other inequality

in the bargain, is nat to be undeistood as constituting

(a) Eq. Jur.. see. 244, 245.
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perse a ground to avoid a bargain in equity. For 1800.
courts of equity, as well as courts of law, act upon tlie ^—v-'
ground that every person wlio is not from liis peculiar

"""'"'""

conditioner circumstances under disability, is entitled
""'""y"^'"

to dispose of liis property in such mnnner and upon
such terms as ho chooses ; and whether his bargains are
wis3 and discreet, or profitable or unprofitable, or other-
wise, are considerations, not for courts of justice, but
for the party hims:lf to deliberate upon. Inadequacy
of consideration then, is not of itself a distinct principle
of relief in equity. The common law knows no such prin-
ciple. The value of a thing is what it will produce ; and it

admits of no precise standard. It must bo in its nature
fluctuating, and will depend upon ten thousand different
circumstances. One man, in the disposal of his property,
may sell it for less than another would. He may sell
it under a pressure of circumstances, which may induce
him to part with i' at a particular time. If courts of
equity were to unravel all those transactions they would
throw everything into confusion, and set afloat the con-

"""""*"'"

tracts of mankind. Such a consequence would of itself
be sufficient to shew tho inconvenience and impractica-
bihty, if not tho injustice, of adopting the doctrine that
mere inadequacy of consideration should form a distinct
ground of relief."

In the civil law the rule is the same, with perhaps a
single variation which has not been adopted in England
or America.

It was suggested on the argument, that, even if the
directors sanctioned this contract, it would be unjust to
enforce it against the shareholders. I do not see the
injustice

;
and the right to separate the directors in this

way from the shareholders has long ago been repudiated
In Edwards v. Grand Junction Raihoay Company (a)
the question was as to the validity of a contract entered

12

(a) 1 Railway Co. 199.

VOL. III.
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! 1 1 f

"

H Hi

18«0. into on behalf of the company, and Lord Coftenham thni

'-"^'^^ referred to the ohjcction I am now considering : " Tt
Beth-idge

^^^^ contended for tho railway company that to enforce

HSrwa/co" this would be injustice to the shareholders of the com-

pany, who had no notice of such an arrangement ; to

which two obvious answers can be given :—First, that

the court cannot recognise the rights of individuals

interested in the corporation, but must look to the rights

and liabilities of the corporation itself." The second

reason is not material here. The first reason Lord

St. Leonards quotes and adopts in Bawkes v. The

Eaatern Counties Railway Company (a).

3. It was further contended that the agreement is

uncertain in its terms or effect, and is therefore incapable

of being specifically enforced.

My brother Spragge dealt with this objection, in his

judgment on the hearing of the cause, in the aspects in

Judgment, which tho objection was presented at the bar in the

court below. Some other points of uncertainty were

suggested here, and I shall confine my observations to

these.

It was argued that the contract was uncertain because,

amongst other things, there was no specification of the

points at which the Rector may demand to enter or leave

the railway cars. But can there bo any reasonable doubt

of the meaning of the parties to such a contract ? Can any-

body seriously question that their intention was that the

Rector was to come on board wherever other passengers

do, and might leave wherever other passengers leave ?

Who could suppose that a free pass would render it

necessary for a railway company to make their arrange-

ments, or run their trains, for the accommodation of the

sinMe passenger who held the pass ? Does the contract

in substance and effect do anything more than relieve

the Rector from tho obligation of paying the ordinary

(o) 7 Railw. 188.
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fores, payment of which would entitle him to travel us INOO.

a matter of right without any contract on the sul)joct?
'—v-—

'

Does the contract in its substance and ofToct alter the "''l''."'''"

position of either party in regard to the use of the '«"''*-? <^'»°

railway, and the carrying of the plaintiff thereon, except
as to the payment of the ordinary fares otherwise pay-
able, in availing himself of tli • ordinary privileges

which any other individuiil is entitled to demand ? Does
not the whole difference between the pjirties relate to

the small annual sum of money which but for the con-
tract the railway company would obtain from the Hector
for the time being ? Such seetiis to me to bo the case.

The interpretation of this contract, as of all contracts,

must be reasonable, and, reading it in this way, it does
not appear to me to be wanting in any details essential

for a due understanding of the intention of the parties.

It is not necessary that a contract to entitle either party
to a specific performance of it, should provide for every
detail, or every possible contingency either. Wiiere a

*'"'''""'''•

contract is framed in general terms, the law will,

as far as possible, supply details ; and terms not ex-

pressed may be supplied by reasonable presumption (a).

As Lord St. Leonards said of the case in Rilgwaif v.

Wharton (6), " The main binding terms are provided
for: no objection can ever arise because there are

collateral circumstances whi(5h necessarily flow out of
such agreement, and which are not mentioned. If there

was anything peculiar, it would be incident to the agree-

ment, and it would be supplied by the court, as in every

contract." ' Where," as Lord Justice Turner explained
in Wihon v. West Hartlepool Raihvay and Harbour
Company (c), " Where possession has been given upon
the faith of an agreement, it is, I think, the duty of the

court, as far as it is possible to do so, to ascertain the

terms of the agreement, and to give effect to it."

(a) See Fry on Sp. Perf. 8. 221 et. seq. and s. 229 et.

(5) 6 H. L. 286.

seq.

(c) 11 Jur.'N.a. 124.
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INOfl. It is said, also, that the evidence establishes a contract
^^"^'""^^

for a free ticket, while the decree on rehearing merely
Beltrldgc '

« . , ,

„ '•.
, decreed to the nluintilT a free passage—a free ticket and

iuiiw»}Co. a free passage, it is said, being two different things. I

apprehend that a contract for a free ticket ia a contract

for a iioc passuge, just as a free deed (a common

expression here) is a contract for the land which the

deed is to bo the instrument of conveying. The direc-

tion in the original decree for giving to the plaintiff free

tickets was struck out on the rehearing, because, from

applications which had come before the Chancellor ia

the meantime, the court learned that the company

threw difficulties in the plaintiff's way by moans of that

provision. But whether the plaintiff should carry a

ticket or not, when he travelled on the railway, and

whether such a ticket should be a season ticket, to be

renewed every year, or how otherwise, are matters of

detail, and such as, according to all the authorities, do

not constitute any ground for refusing specific perform-

ance oi the bargain.

So, also, as to the questions that may, in possible

contingencies, arise between the parties— these must all

be considered and disposed of when they arise, if they

ever do arise. That ingenuity may suggest such ques-

tions, and that there may be greater or less difficulty in

answering one or more of them, need not bo disputed.

It is so with all contracts ; and nothing can be more

clear than that on no such ground Ciln specific perform-

ance be refused consistently with the settled doctriaes of

equity courts.

The argument of uncertainty, in the present case, if

the slightest foundation for it is thought to exist, has

certainly incomparably less to go upon than there was

in the case of The Great Northern Railway Company v.

Tlie Manchester, Sheffield, and Lincolnshire Railway

Company (a), where a like argument was employed
2

(a) 6 DeQ. & S. 133,
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unsuccessfully. Tiio tinturo of that case, and tlio man- HOrt.
ner in which it was viewed by the Vice Chanoellor, will ^"—v—

'

appear from tho following passage in his ju.l;,^mcnt : """t"""

" The agreement is for the conveyance of tmnic, thatK^'w^co"
the company shall have the right of running with
their engines, carriages, and trucks, and carrying traffic,

upon tho other lino between certain points. Where you
have these words in a grant, where you have a grunt of
a right of that kind, it is, I think, impossible to contend
that tho grant would have been void in its terms for
uncertainty. It means a reasonable use—a use con-
sistent with tho proper enjoyment of the subject matter,
and with the rights of the granting party. I think it

is impossible to contend, that there is any such vague-
ness about it as entitles tho defendant to say it is too
vague a contract for this court to enforce."

Parker v. Tasivell (a) was another case involving
considerable uncertainty, but the court decreed a specific

performance of tho contract. Tho case was an agree-
^•"*«'»"'-

ment for a lease, and the lessee had received possession,
but the contract had not been executed further. Tho
Vice Chancellor observed :

" Tho duty of the court is,

when the matter is subsidiary, to protect the possession
lawfully acquired, and to enforce tho agreement for a
lease for a certain term, by arriving as near- sit
could at the intention of tho parties as shewn by an
imperfect instrument. The court, which had to decide
a case of this kind, must endeavour to exercise a uetrree
of discretion consistent with the justice of the case as
it stood upon its own merits."

It is to be observed, also, that when a contract is

executed on the one side, objections to the specific per-
formance of it on the other side are not favored in equity.
A few examples may be referred to as illustrating thia
doctrine.

(o) 4 Jur. N. S. 183.
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1866. In Price v. T/tf Corporation of Pcuznnon (a) there

^jJ^^J'^j^
was a contract hy the Corp iMtiori for the purchiise of

nrMtVoCn*'"' r''''"^''^''' '""J J »n'J 't was urgiicd that the Corpo-
H»nw»jfCo. ration shouM hiy part of it out as u street, and should

buihl, oil anotlior part of the hind, " a ^^ood and commo-
dious market for the sulo of fnh or other commodities."

The contract contained notliing more specific as to this

building. Sir Jamea Wiijram, the Vice Ciianceilor,

after stating the facta, observed :
" Under this contract

the Corporation have taken possession of the land, and
converted it ; and having had the benefit of the contract

in specie, as far as they arc conceiried, I need not say

that the court will go any length which it can to compel

them to perform the contract in specie." The necessity

of a decree for specific pcrformanco was avoided there

by the defendants afterwards performing it voluntarily.

Vide also Sanderson v. The Cochrmout/i
J* Workinyton

Railway Co. (b), Pembroke v. Thorp (c).

JuJgio.Dt. j„ gf^^g^ y^ y/jg Q^.g^^ Western Railway Company
{d) the company contracted to purchase part of the

plaintiff's property at a price named, and to construct

"one neat archway sufiicient to permit a loaded carriage

of hay to pass under the archway at such place as the

plaintiff, his heirs and assigns, should think most con-

venient in his pleasure grounds, and should form and

complete the approaches to such railway." The land

had been conveyed ; but this part of the agreement of

the company had not been performed. The defendants

urged various grounds of reason and authority for

leaving the plaintiff to his remedy at lawy contending

that the performance of the agreement was so difficult

as to be almost impossible. But the Vice Chancellor

said :
— *' If the thing is reasonably possible, it must be

done. The difficulty and expense of performing the

contract, do not necessarily form an objection. In a

case, I think of the Brighton Bailiimu before Lordivay.

(a) 4 Hare, 606.

(c) 8 Swaa, 437.

(6) 11 Beov. 497,

(dj 2 y. & C. C.C. 48.
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Cottenhnm, it was shewn that the expense of making a 18fl0.

ronfl would bo very crciit and burdensome: but his
'"^^'^'

lordsh") (lid not accede to that rcasonmjr. * * 1 hnve^ "
1 I 1 I

•
OrMtW>«t'»

no doubt that this work ought to bo done: the only "•"'V*'*

question is, whether it can bo enforced on these plead-

ings ; but I am clear that under some shape of the

pleadings it can bo enforced."

So, in Sanderson v. The Cockermouth and Workington

Railway Company {a) tho plaintiff agreed to sell to tho

railway company certain land for a specified sum,

" subject to the making such roads, ways, and slips, for

cattle as may bo necessary." The property was con-

veyed to the company accordingly ; and tho company

entered, and formed tho railway, but did not make the

roads, ways, and slips, which the plaintiff desired ; and

the question was, whether there should bo a specific

performance of this part of tho agreement. Tho Master

of tho Rolls decreed for the plaintiff, and observed :

" It must be admitted that it is very dlflUcult to execute

an agreement expressed as this is ; but the difficulty

does not seem to me to be such as to make it proper for

this court to decline exercising jurisdiction over the

matter in dispute between the parties."

Judgatnt.

In Sturge v. The Midland Railway Company (b)

the contract was, amongst other things, for a free pass.

Specific performance was refused because of the uncer-

tainty of the other parts of tho contract ; but it was

not contended that the meaning of a free pass was too

uncertain to admit of the contract being enforced.

-|K'
11

The late case of Ridley v. Ridley (c) may be referred

to as a further illustration of the doctrines of Chancery

in reference to most of the questions I have been dis-

cussing. There a verbal promise had been made by an

(o) 11 Beav. 497. (ft) 4 Jur. N. 8. 278.

(e) 11 jurist, N.S. 475.
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1866. executor and trustee to his testator's children, that he
':[^^ would leave them by will " at least as much " as they

ope.tVe.fn
^°"'*^ ^"^^ ""^^^r their father's will, in consideration of

Rriiwaj .0. their confirming a sale he had made to his partner of
the testator's real estate at a price which was admitted
to be of itself the full and ample value of the property.
But, notwithstanding that the promise was not in writing,
that the evidence relating to it was contradictory (which
the evidence here is not), that there was contended to be a
vagueness in its terms, that the sale was at a full ample
price—leaving no margin as a consideration for the
promise (not to speak of an adequate consideration), still

the heirs having subsequently confirmed the purchase,
the promise was specifically enforced.

On these authorities I think the objection of uncer-
tainty clearly unmaintainable as an answer to the plain-
tiff 's claim.

Jadgment
The objections to the decree which I have been

observing upon are those which wen taken in the court
below. The new objections taken here for the first time
are, that the Rector had no power to accept for the land
a free pass for himself and his successors

; and that, if

he had power to bargain for it, the company had no
power to agree to it.

4. As to the first of these two objections, the argument
is that, the consideration being of the character stated in
the bill, some future Rector may object to. the transac-
tion, and may disturb the title which the company has to
the land. Now, this disturbance would have to be in
equity, if at all ; for it was not disputed that the Rector's
deed conveyed to the company a good legal title to the
fee simple {a). But, however this may be, it is a clear
rule in the law of vendors and purchasers that a vendee
must take before conveyance all objections to the right

(o) Vide 9 Vio. oh. 81, seo. 30.
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of hi3 vendor to convey and give a good title ; and that 1866.
even delay, before any conveyance is actually executed, ^~v—

'

but after full knowledge, on the part of the vendee, of ""'v:"''
the nature of the title, may have the same effect (a). K^^co"
In the present case, not only has there been a convey-
ance, but there has been possession for many years
under the conveyance

; and the objection is now taken
for the first ti»ne in the Court of Appeal, not having
been taken by answer, or even in .argument in the cour"
below.

^

After conveyance, the rule is, that, in the absence of
fraud or the like, of which there is no pretence in tb
present case, a purchaser's only remedy for defect ot
title 13 on the covenants in his deed ; and if these are
such as give him no right of action in respect of the
defect m question—and no pretence of such a right is

set up here—he cannot, either at law or in equity,°resist
paying the consideration. On this point it is sufficient
to refer to the text books (b), and to the authorities J^^m^t
cited in them. This is the rule even where the conside-
ration is a sum of money in gross, and no part of which
may be forthcoming when the vendee is disturbed.
Here, if a successful suit by a future Rector must be
supposed possible, it would involve a surrender of the
free pass from that time. The free pass can only
operate as long as the title remains undisturbed in the
company.

I may add that no authority was cited for the
proposition that the Rector had no power to contract
for any but a money consideration ; and I think it
impossible for us to lay down such a rule. I cannot
imagine, for example, that, in dealing with a railway
company which needs some rectory land, the Rector
has no power to provide, as an individual proprietor may,

Chi?. Z^t^m^^^jf^''' l^i^^^T^^^^^^^^^^s,

^^ VOL. III.
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18(i6. for the building and maintaining of an archway, as 'n

^^"""^
Storer v. The Great Western Railway Comiany (a);

„ 7,;. „ or for rouds, -ways and slips for cattle, as in Sanderson
OrcBt \\e«l'n t J f '

Railway Co. y. The Coclcermouth and Workington Railway Co. (6),

instead of endeavoring to get in money the difference

in value which the want of such works would occasion

in respect of the remainder of the rectory property.

If this point were a material one here,* I think there

could be no question of the propriety of applying that

principle to such a case as this, in which^the defendants

say by their answer, " that the true consideration for

the said premises so conveyed to us was the enhanced

value of the remainder of the glebe, which we allege

was a full and reasonable satisfaction for the same."

Certainly no future Rector could complain, or could be

heard to complain, or could have any object in complain-

ing, that, in addition to a full and sufficient consideration

of a legitimate kind, the present Rector had secured to

his successors a further consideration, so valuable as

to be an "exorbitant" and "extravagant" price for

the premises. Yet this is what the defendants who file

this answer contend for in appeal. We certainly cannot

give defendants the benefit of a defence, if there was

anything in it as matter of law, which is not only not

set up by their answer, but is inconsistent with, and

even negatived by, their own allegations of fact.

Judgment.

5. I pass now from the contention that the Rector made

a bargain he had no power to make, to the contention

that the defendants themselves exceeded their powers

when they agreed tv give a free pass over their road

without limit as to duration. No authority was cited in

support of this defence; and I see nothing in the

policy of the legislature to forbid such contracts by

railway companies. Thus the Railway Act, 22 Vic,

eh. 66, sec. 11, sub-sec. 3, expressly provides for a

railway paying a perpetual rent in certain cases for land

taken. Indeed the learned counsel for the defendants

(a) 2 y. & C. CI. 48. {b) 11 Beaven, 497.



ERROR AND APPEAL REPORTS. 99

Werx'a

did not argue that this company had not power to sell, 1860.
for a suflBcient money consideration, the ri-ht to a free ^v

—

passage without limit as to time; and if the considera-
'™'''

tion of money would render valid such a contract, it igHaUwaToo
plain that the consideration of money's worth must have
the same force.

In The Great Northern Railway Company v. The
Manchester, Sheffield and Lincolnshire Railway Co., a
contract was not considered objectionable for perpetuity,
though it was held to provide for a permanent right of
passage by one railway company over part of the°track
of another railway company, and the permanent use of
some of the stations of the other company.

This objection appears, therefore, to be entirely
unsustainable.

I may observe here, that equity judges of great
eminence have expressed the strongest disapprobation
of objections of ultra vires coming from these companies,

•"'^«'"""-

though, when such an objection is substantiated, effect
must, no doubt, be given to it. Lord St. Leonards, in
Hawkes v. The Eastern Counties Railway Confpany («),
made these observations on the subject : " It was an^ued
with great force, and insisted upon, that the contra°ct is
illegal, because the company are applying the funds to
purposes not authorized by the Act of Parliament, and
in support of that argument several cases were cited.
These were all cases in which the company were really
going beyond their powers. One cannot but grieve to
see great companies like these, with enormous capital,
with a full knowledge of all their powers, and with ler-al
advice constantly at their command, entering into "an
agreement, and then turning round upon the party with
whom they have contracted, and endeavouring to evade
the contract upon the ground that it is beyond their
powers, and absolutely illegal on the face of it. One
cannot but regret that companies should resort to so
unseemly a defence in courts of justice. I do trust that

(a) 7 Railw. 216; affirmed 5 H. L. 331.
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Judgment.

1866. we shall not hear of many more of these cases ; but that

'T^'^C^ these couipiinics will take care that, in entering into

„ .\i, .. contracts with individuals who were not SO well protected.
Great West n

_

* '

Kaiiwsyqo. they will not go beyond their powers; for one cannot

hut feel that they entered into such contracts, if they

bo ille;;fal, with perfect knowledge of their illegality.

Nothing can be more indecent than for a great company

to come into a court of justice, and to say that a solemn

contract which tliey have entered into is void, not from

any subsequent accident, not from any mistake or mis-

apprehension, but on the ground of its not being within

their powers ; that is, because they thought fit to enter

into it, meaning to have the benefit of it if it turned

out for their ber.efit, and to take advantage of the

illegality in case the contract should prove onerous, and

they should desire to get rid of it. Such highly dis-

honorable conduct, I trust, we shall not often see in

courts of justice."

Vide also The Shrewsbury and Birmingham Railway

Co. V. The London and No:th Western Railway Co.,

(a). In the case in which the remarks of Lord St.

Leonards were made, the company had not received

possession or a conveyance of the land of which the

plaintitl sought a specific performance, and did not need

the land, or desire to have it, when they set up this

defence. Tlio contrast between such a case and the

present is manifest.

On the whole, it seems to me clear that the new
grounds of defence first thought of here, and those

grounds of defence urged below, are equally insufiicient

to sustain a defence to the plaintiff's bill; and that the

agreement is one which, under the circumstances, the

pliiintiiT was entitled to have specifically performed.*

Per Cur.—Decree reversed ; bill dismissed with costs.

[Spragge and Mowat, V.CC, dissenting.]

(a) 16 Beav. 441.
* Spbaogb, V. C, was nbsent from indisposition whtm the judgment

wns delivered. Mowat, V. C, however, stated that the learned
Vice-Clinncellor hnd desired him to say that he adhered to the opinion
expressed by him in tLe court below.
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1S66.
Crawford v. Muldrum. "

• ^--^

Fraudulent eonvtyance.

Where an insolTent person who was pressed by his creditors, and
contemplated learing the country in consequence of his embarraa-
ments, made a oonreyance of all his tangible property for an
inadequate consideration to a relative who was aware of his

circumstances, the conTeyance was set asiue as against creditors.

The plaintiff was an execution creditor o{ Thomas
Meldrum, and the object of the suit was to set aside a

conveyance he had executed to the defendant Helen
Mddrum, as fraudulent and void against the plaintiflF.

The bill was filed the 16th of August, 1860. The
defendant set up that the property in question was
conveyed to her by the debtor for a valuable considera-

tion, being a debt of ^6250 due her by him, and her bond
for the support of the debtor's father, which was
estimated to be worth £750.

The cause was heard before the Chancellor, at Barrie,

on the 25th of November, 1864, when his Lordship

pronounced the following judgment

:

VanKouqhnet, C.—According to the decisions in juagment.

equity, I must treat the consideration as to ;£750 as

voluntary. It was agreed that this portion of the

consideration should be paid to the son by a bond given

to him for the support of his father during the residue

of his life. No legal obligation" on the part of the son

to provide tuis support is alleged in the answer, and I

think there is not sufficient evidence of any. It was,

therefore, a voluntary disposition by Thomas of so much
of his property, and cannot stand. There is, apparently

some conflict between the cases at law and equity, as to

how far a fraudulent intent will affect a deed when a bond

fide consideration has been paid. Here, however, the £750
of consideratio » is voluntary, or rather property to that

extent was handed over to the defendant Helen, upon a

consideration which the law treats as voluntary.
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Judgment

It bcinf» alleged by counsel tlwit the son Thomas

Meldrum was bound by agreement, for viilue, to «up[M)i t,

his father, and that evidence of this could bo given,

his Lordship directed the cause to stand over, with

liberty to the defendant to produce witnesses as to

such agreement. Witnesses were accordingly produced,

and after taking their evidence the following judgment

was pronounced, on the 19th of January, 1865:

VanKouqhnet, C.—Further evidonf-e having been

taken before me at Toronto, I have cc "o the con-

clusion that it was part of the arrangement under which

the hotel property was conveyed by the father to the

son, that the latter should support the former during

the remainder of his life, and that the evidence of the

son in this respect, taken under commission in California

is thus corroborated. This being so, I think the son

might make it a part of the stipulation and consideration

under which he assigned over the property to the

defendant, his aunt, that she should support his lather.

The sum estimated as an equivalent for this is the

£750 above referred to. I cannot say, "ader the

evidence, that this was an exorbitant calculation. It is

true that while the old man's life was calculated at ten

years' purchase, he died in about two years, the result

of an accident ; but that in no way invalidates the

original transaction, which I think, therefore, I cannot

declare void. The bill has been pending an unreasonable

length of time, as if the plaintiffs were in search of evi-

dence which they have not found : I dismiss it with costs.

This decision of the Chancellor was affirmed on re-

hearing before the full Court, Vice-Chancellor Mowat

dissenting.

From the decree then pronounced the plaintiff appealed

on the grounds (1), that the deed to Helen Meldrum

was not intended to operate as a sale, but was on some

secret trust in favor of Thomas Meldrum^ and was a

merely colorable contrivance to defeat his creditors
; (2)

that the consideration for such deed was grossly inade-

quate and must be taken to be fraudulent and void, as
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against the creditors of Thomas Meldrum, nn.] wns in 18/W;
effect voluntary. ^v-*.

Mr Strong, Q. C, and Mr. Blake, Q. C, for the mX!
appellant.

Mr. Hector Cameron, and' Mr. M08.9, for the defendant.

The Chancellor adhered to his judgment delivered on
the original hearing.

Spragqe, V. C—Upon the best consideration that 1
have been able to giye to this case, and I have con-
sidered it with a good deal of attention, I am of opinion
that the conveyance impeached by the plaintiff's bill i>»

not void under the statute of Elizabeth.

The purchase was of three parcels of land. We must
look at the transaction as a whole, as the parties them-
selves looked at it. If wo isolate one part of it from
the rest, and examine it by itself, it may appear open
to observations, which taking the whole transaction ,„,,_,
together, would have much leas force. Mr. Blake took
the estimated value of the land, and deducting from it
the amount of the incumbrance, took Meldrum'a interest
as of the value of the difference.

But there is practically a great deal of difference
between property worth £1000, and property worth
£2,500, subject to mortgages to the amount of £1,500

;

the former is much more valuable for investment, the'
latter is burdened with incumbrances, and upon a forced
sale might bring little or nothing beyond them.

Again, Mr. Blake, took the purchase of the tavern
property, and examined it by itself, and said with much
force that its value was taken at £750, and that the
consideration was in effect, as computed, the payment
of £75 a year for ten years. That taken by itself
would be such inadequacy of consideration as to be
evidence of fraud, but ctiU not conclusive for aa
fraud, not inadequacy of consideration per ae., is
the vice that makes the conveyance void under the
statute, so the inference of fraud may be rebutted by
anything that tends to negative f-aud. For instance

:lM

m
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1866.

Crawford
T.

Meldrum.

It might be shewn that they computed the value upon a
wrong basis by mistake, for if they erred innocently,
the error could not be frandulent. For instance, if
unskilled persons used the tables of an actuary, and
drew a wrong conclusion- from them, and made the
conclusion the consideration for a conveyance, it' might
be a ground for setting aside the conveyance, as between
the parties on the ground of mistake ; but could not be
a ground for setting aside a conveyance at the suit of
creditors, on the ground of fraud ; and I apply the case
I have put in this way. Persons not of business habits,
and especially females, do not readily apprehend and
take into account the difference that is really made by
the paying or receiving of interest. Such a person
buying land for an aggregate sum of £750, spread over
ten years without interest, would be apt to say and to
think that £750 was the price of the land. I do not
mean to say that, such a purchaser would not see that
there was a difference between so paying, and paying

Judgment, cash in hand, or paying by instalments with interest

;

but they would not appreciate all the difference that
• really exists.

I am supposing at present that Meldrum was under a
a legal as well as moral obligation to pay £76 a year

;

which I will suppose to be an annuity to his father,'

charged upon the tavern property. Having to meet
this liability and charge, and being at the same time in-

debted to Mrs. Meldrum m something upwards of £300,
he enters into a treaty with that lady to discharge the
two obligations

; and here, in looking at the question of
fraud, we must consider the natural, and I have no
doubt, real anxiety of Meldrum to leave his father in
charge of a person who would not only provide for his
comfort, but bare with his bad habits and infirmities of
temper

;
and on the other hand, the reluctance of that

person to take such an onerous and disagreeble charge.
Putting creditors for the moment out of the question,
Mrs. Meldrum was in a position to almost dictate her
own terms. It was not an ordinary case of a sale of
land, where one man's money is as good as another's

;
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but a case where n large proportion of the consideration 1806.

was of so peculiar a nature that one particular person '7"^7~j'

was greatly to bo preferroil as the purchaser.
AidiTruiii

No doubt in discussing the matter between Meldrum
and his aunt, the value of ciich parcel of land was talked

over. I think, from the ovidtncc, that the aunt rightly

considered Mddruni'a estimate too higli, and thjit

Meldrum himself probably states correctly the result at

which they arrived when ho says, " I estimated the

property at about <£2,500, at the time. Uelen Meldrum

considered this too high; upon which I agreed to take

£250 in cash ; she to assume the mortgages on tho

property, and support my father during his life."

It is a kind of bargijin to which the language of

English judges, that yon cannot in cases under tho

statute weigh the adequacy of the consideration in over-

nice scales, applies with particular force. judgment.

His Lordship the Chancellor, when the case was first

before him, held it necessary for Mrs. Meldrum to

prove a binding legal contract on the part of Meldrum
to support his father. I do not myself feel clear that

it was necessary to prove this, it being proved that Mrs.

Meldrum had herself entered into a bond with Meldrum

to support his father ; for independently of contract, it

was, I apprehend, not only a matter of moral and reli-

gious duty on the part of the son, but a matter of legal

obligation. Sir William Blackdone in his Commen-

taries, (vol. 1., 454,) lays it down that he is legally

bound, and quotes a statute of Queen Elizabeth as

authority.

It is contended that in this case the conveyance of

the tavern property by the father to the son, in or about

1837, created no legal liability, and that at most ic

created only a charge upon the land. The evidence is

that the conveyance of the land was the consideration

14 VOL. III.

:.
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18G0. for the undertaking on tho part of the son to support

his father. I think there is no room to doubt that,

supposing the promise made by an adult, it would

be Icgiilly binding ; and not only a charge upon the

person, it would be also a charge upon the land, as was

determined in this court in the case of l*aine v.

Chapman. But, it is objected, tho son was a minor at

the time, and his promise was not binding. This may
be conceded, and that he was at liberty upon coming
of age to repudiate the transaction ; this he did not

do, but ratified and confirmed it. lie continued to

hold the tavern property, and acknowledged his obliga-

tion to discharge the consideration and condition upon
which he had received and still held it ; and I appre-

hend he could not continue to hold it discharged of that

obligation. Besides, although not of legal age to give

him a capacity to contract, he was of sufficient capacity

mentally to understand the transaction, and to be guilty

Judgment, of a fraud ; and it would, I apprehend, be fraud in him

to take the conveyance, and not intend to fulfil the

conditions, and a fraud when he came of age to hold to

the one and repudiate the other. Upon these two

points—fraud on the part of one not of full age, and

ratification after coming of age—I would refer shortly

to the cases collected in Leary v. Rose [a) in this court.

I desire to refer also, as bearing generally upon the

transaction in question to Grale v. Williamson (h).

In judging of this transaction, this important con-

sideration must be borne in mind. It was a real, and

not a colorable transaction ; and there is not the least

reason to suppose that the conveyance was made in the

slightest degree in order to benefit Helen Meldrum.

She was, in the eye of the law, a stranger ; and this

case cannot be put higher for the plaintiff than that it

was a sale to a stranger, who was also a creditor, for an

inadequate consideration ; and with regard to consider-

(a) 10 Gr. 346. (6) 8 M. & W. 405.



KUKOR AND APPEAL REPORTS. 107

tttion, this must bo taken into ftccount, tliat the sale

took place at a time of great monetary depression

—

August, 1858—when the market value of land had
greatly fallen, and it was difficult to find pnrclmsers at

almost any price. And I have been struck with the

circumstance that a part only, and not the wholo of the

debt, due by TAo*""* to Helen 3Ieldnm, was applied

on account of the consideration money. It looks like

the result of an actual computation of value—erroneous

possibly, but still in good faith.

If the parties had thought it necessary to give to the

transaction the appearance of paying a full considera-

tion, it would have been easy to add to it the balance of

the debt. And to all these considerations is to bo added,

the reluctance o^ Helen Meldrum to make the purchase

at all. She evidently did not look upon it as so desira-

ble, or at any rate thought the advantages to be obtained

outweighed by the burthens that would be imposed.

Her knowledge of the embarrassed state of Thomas
Meldrum'8 affairs is a reason, no doubt, for scrutinizing

the transaction narrowly. He appears, however, to

have been of a somewhat sanguine temperament, and
probably represented them as not so bad as they really

were. But taking it that she knew that the effect of

her purchase would be to disappoint some of the

creditors, unless that was her motive for making the

purchase, it will not be a reason for avoiding it. Sup-

pose her entirely unconnected with Thomas Meldrum,
but a creditor to something over ^£300, and that he was
bound to provide maintenance, clothing, and all other

necessaries, for a stranger, for his life, and a bargain

made in the same terms as the one in question, I do not

see how it could be successfully impeached. This being

between relations should be examined more jealously

;

but, after all, must be decided by the same rules.

My conclusion upun the whole of the case is, that

INCO.

JuJgmont.

'Cfl
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1866. whiltt j tiiiink the conmidoration w.'Cf inndoquate, still,

looking ttxt fffi the circuuistunccs nnd the time of

depression when iJ *" purchase was inude, not so in-

adequate as to be evidence of Iraud, and that the

surrounding circumstances tend to negative fraud. At
the moat it is open to suspicion only, and in my mind
not of very strong suspicion. Suspicion, at any rate, is

no ground for a decree, but as was said by Sir Richard
Kinderslt'i/, V. C, in Hale v. The Saloon Omnibu»
Co. (a), " though a ground for rigid inquiry, is not a

ground, if it remains only suspicion, for an adverse

decree."

MowAT, V. C—This is a bill by an execution creditor

of Thomas Meldrum to set aside a conveyance executed
I him on the Ist of August, 1858, in favor of the

defendant Helen Meldrum, of all the real estate he

hen had, consisting of a farm in Oro, and some pro-

Jnagm.nt. perty in the town of Barrie. Tlio plaintiffs allege that

this conveyance is void as against the creditors of

Thomas.

At the time it was executed, it is clear that the

grantee was largely indebted, and was insolvent; that

his creditors were pressing him ; that an execution at

the suit of on. of them was about to be placed in the

sheriif's hands; and that he had no means of paying
what he owed, except the property in question, and
whatever he might be able to realize out of the debts

that were duo to him. The value of his interest in the

property was estimated by the parties at the time, at

£1,000; and I think that, upon the evidence, this may
be taken as its reri' ralue on a fair sale.

r,ii

11

J

II
f(l '

It is said that thvj
, oivee, l\i's. Meldrum, gave for

the conveyance a cc:>;u i .alu i equivaler*. to this value,

viz., a debt of je25<}; t;;iu to have beci. due to her by

(a) 4 Drewry, at 499.
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2/>ovw, untl hor bond for the maintenance of the father l^m
of Thomas for tho r.>ii.airi.ler of hia life, nn.l which ^-—

'

18 alirge.l to have been accepted as payment of tho
^""''"*

remaining £750. Mtldrum.

Of tho alle-rc,! indobfcrlness to Mrs. Meldrum herself,
^vho was tho ,n,nt of mma,, and had been keeping
house for him for the preceding six years, tho evi.lenco
18 her OM, oath and the deposition of Thomaa taken on
commission.

I

As to the bond, there is no evidence except that of
the nephew and aunt themselves, that it was ever
executed. A bond was prepared by Mr. Ardagh, but
was not executed in his presence ; and no one testifies
to having been present when a bond was executed, or to
having seen it nfter^rards. No bond is produced, none
was delivered to the father, who alono was intcreated in
It

;
and none was placed in the custody of any person .„.«„.„,

for him. Thomas a story is, that, when he was prepar-
ing to leave the province, ho packed up the bond with
certain other effects of his own, and left them in the
custody of Mrs. Meldrum herself. (Vide Eveleigh v
Purssord (a). It is not alleged that any mortgage was
taken or any lien reserved on the property, as a security
for the performance of Mrs. Meldrum's undertaking.

The answer does not set up that Thomaa had come
under i-v liability to maintain his father, or that this
provision in his favor was more than a voluntary pro-
vision. Evidence, however, has been put in to establish
such a liability; and as this evidence has been discussed
I have considered the effect of it. It pro fosses to make
out that there was a verbal promise or undertaking, by
Thomas, twenty-one years before the transaction in
question, and when he was a y«,.th of eigluocn or nine-
teen years old, that his father had at that time (1839)

(a) 2 M. & Rob, 639.

;#
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1866. conveyed to Thomas a property in Barrie, then worth

i£300 ; and that the promise was the consideration for

this conveyance. But, whatever took place on the

Bubject, I think there was no idea of the father's living

thenceforward in idleness, or of imposing on Thomas a

legal obligation to support him. Mrs. Meldrum herself

does not say there was any such obligation. Thomas

does not appear to have represented anything of the

kind to her, or to Mr. Ardagh, to whom he stated the

facts when he had the bond prepared. The son was a

minor at the time, and therefore unable to contract. A
formal deed was made to him, containing no allusion to

what is now alleged to nave been the object of it and

the consideration for it. No writing was taken from

him at the time, or given, or applied for, after he came

of age. He is not proved to have been supporting his

father since ; the contrary rather appears ; for Thomas

says his father was strong and active up to the time of

Judgment, his leaving the country ; and he mentions a situation

his father held, and for which he received a small salary

;

and he declares that bis father actually assisted him in

paying for the property which Thomas subsequently

purchased. Thomas mortgaged the property he got

from his father, and afterwards conveyed to Mrs. Mel-

drum his equity of redemption, without any objection

that we hear of on the part of the father.

If there ever was a legal claim on the part of the

father, there is nothing in the evidence to indicate that

Thomas was ever under any personal liability for it.

He was a minor when the alleged promise was made,

and six years had more than thrice passed before his

bargain with Mrs. 3Ieldrum.

If the legal claim, though not involving a personal

liability, was a lien on the property which the father

had conveyed—a thing which it would be most difficult

to make out—the lapse of time was a bar lo the lien

Nothing is alleged or proved that would take the case

out of the Statute of Limitations.
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is ?o?rr' !" '^' '"''"''* ''^' '^^ ^^''-««' ^^ich 1866.
18 now m question, came from Thomas; and Mrs ^-v^Meldrum deposes that it was urged on her repeatedly ''T''
before she agreed to it. The proposal was to purchase

"'""""•

he property and keep his father. ''My nephew said ifI would not do th,s, he must look out for some oub elsetake care of h,m, as he could not take him away withhim. The maintenance of the father, and not thepay^entof the debt said to have heel, due I MrsiJf.;^™ was the primary object of the son
; but if the

son desired nothing more than to discharge honestly a
legal liability he was under to his father, his proper and
natural course would have been to withdraw from his
other creditors no more of his property than was neces-

M ^ M t'"
P"'P°''' ^ '''''^'^' '' ^'^^ f'^ther, or toMrs. Meldrum, would have secured this object-or asmoney lent on mortgage was bringing ten or twelve 'per

cent a sale at a fair price would have supplied a fund
yielding an income considerably more than was neces! , .sary for the old man's support, without abstracting y

'^""^

part of the principal from other creditors.

The amount allowed was also probably three timeswhat It should have been. The father was an old man
of seventy, and of dissipated habits. The most intelli-
gent of the defendant's witnesses calculates his expec
tation of life at five years; but the parties arsumed ten
years, which would have been too long if he had been a
sober man. A larger annual sum was agreed to in
consequence of the old man's dissipated habits and bad
temper-considerations which could not have been taken
into account for this purpose, if the old man had been
himself suing; and yet this, I apprehend, was the
proper criterion in considering the question of le<.al
obligation, and justifying the preference by Thomas^F
one creditor over the rest.

Finally Mrs. Meldrum was allowed this excessive
rate, for this excessive period, in advance, without any
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i

deduction. The grossness of such a mode of calculation

seema to me to place its good faith out of the question.

Now, inadequacy of consideration does not necessarily

shew fraud in the grantor ; a sale at a low price may

happen, in a particular case, to be the most prudent

thing that an honest debtor can do ; and may, on the

whole, be for the advantage of creditors ; Lee v. Hart

(a), Bittlestone v. Cooke (6), Whitmore v. Claridge (o);

but, ordinarily, and when there is no pretence of that

kind, the inadequacy of the consideration is of great

weight as evidence of a grantor's fraudulent intent. 1

think the authorities require us so to hold.

One of the rules laid down in Twyne's case (d), for

obtaining a valid conveyance from one who is indebted

to others is this :
" Let the goods and chatties be

appraised by good people, to the very value, and take

Judgment, a gift in particular in satisfaction of your debt." So,

in Mathews v. Feaver (e), Sir Lloyd Kenyon, then

Master of the Rolls, laid down the same doctrine. The

bill there was by creditors to set aside a conveyance

by their debtor ; and this is the language of that dis-

tinguished judge :
" If the conveyance had been made

without any consideration, it would certainly have been

void under the statute ; and I am of the same opinion

where the consideration is entirely inadequate. It is

true, as between vendor and vendee, the court will not

weigh the consideration in golden scales ; but this is a

transaction between the father and the son, and natural

love and affection is mentioned as part of the considera-

tion, upon which, as against creditors, I cannot rest at

all." The Master of the Rolls then proceeded to state

that he was not satisfied as to the value of part of the

assigned property ; and his decree was a reference to

(a) 11 Ex, 880.

(e) 8 Jur. N. S. 1059.

(e) 1 Cox, 278 (1785).

(6) 6 E. & B. 308.

((ij 3 Coke, 80.



ERROR AND APPEAL REPORTS. II3

furth^r^'' ? '"^"''/ the value of the property; and 1866.
further directions and costs were reserved. v_^w

_ Crawford
I have met Tvith no case in equity in which a different

"<""'•"»•

doctrine has been held.

In the late case of Bale v. The Saloon Omnibus Co,
a), where the sale was under the circumstances uphel.l,
the goods which were the subject of the sale had been

was, that If the intending purchaser gave £300, whichsum was somewhat less than he afterwards p;id for
them, :^. was as much as he ought to give (5)- and the
learned judge observed nnnn^^,.

« ^''^ W» ana tiio

,.0; 1 / • , ,

"^^'^^e" "Pon the consideration thus

sw^fr "'
'' ^'^ ^^^" ^^^^^'^ ""^-^r the circum.

stance of the case to be sufficient.

In Botty Smith {.), whore the impeached transactionwa set aside, the circumstance that a full consideration

theRlrtb''^'^ '"""u''^
"P°" '^ '^'' Master of .u.«««t.the Kolls m the judgment he pronounced.

In the still later case of Stokoe v. Cotvan (d) th«
Master of the Rolls set aside an assignmTnt fpolicy, as void against creditors, on, apparently hesole groun of the inadequacy of the c'ensiLrlS,'

not being ono-third of the value of the policy.

Reported cases do not indicate that the doctrine ofthe common law courts differs much from that of co r s

Some of the cases, in which transactions Impoacl dby creditors have been upheld at law, were c e of

V- Terry
(/), anu Uvdeigh v. Furssord (g). Seo also

(a) 4 Drewry, 490,

(c) 21 Beaven, 611 (185G\
(e) 6 East. 257.

iff) 2 M. & Rob. 39.

15

('') /*., 407.

(d) 29 Rcav. 687.

(/) H. & K. 809.

VOL. III.
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ffall V. Kiasock (a). In other cases the purchaser had

bought the property at sheriff's sale, as in Latimer v.

Bataon (b), and Williama v. McDonald (c); or had taken

the property at a valuation, as recommended by Lord

Coke, of which Wood v. Dixie {d) is an example.

i

The claim of creditors stands in a much more favor-

able position than that of a voluntary grantee can ever

do
;
yet, even in a contest between two conveyances,

the first of which is entirely voluntary, and the second

is alleged to be for value, and therefore under 27th

Elizabeth entitled to precedence, the amount of the

consideration, as compared with the actual value of the

property, is not immaterial. In Metcalfe v. Pulvertoft

(e) we have this obrarvation by Lord ^Won : "If the

estate has, as it is alleged, been purchased at a third

part of its value, then, according to the case decided by

Lord Mansfield, that purchase would not prevail against

Jndgmmt.
^j^g voluntary settlement." The principle o' this rule

has been recognised md acted upon in the common law

^ courts, though the ime proportion has not been sug-

gested as a measure ot the inadequacy necessary to be

established.— ZTpfon v. Basset {f), Doe v. Routledge {g),

Parry v. James (A). Vide also Bulloch v. Sadler {i).

So in bankruptcy, sales for a fair price have been

held valid, which, if the price had been inadequate,

would have been set aside—J?az«er v. Pritchard (;),

Graham v. Chaj>man {k).

In Lee v. Mart {I) Parke, B. observed, in reference

to cases of this kind : " Buying goods at an under-rate

(a) 11 U. C. Q. B. 9.

(e) 7 U. C. Q. B. 882,

(«) 1 V. & B. 184.

(g) Cowp. 705.

(i) Amb. 764.

Ik) 12 Com. B. 86.

(J) 4 B. & C. 662.

(d) 7 Q. B. 892.

(/) Cro. Eliz. 445.

(A) 16 East. 212.

(;•) 1 A. & E. 456.

(0 10 Ex. 560.
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would be evidence of a guilty knowledge, if the vendor
had no right to sell ; and if the purchaser had been
indicted for receiving stolen goods, knowing them to be
stolen, tha^ fact would have been evidence of such
knowledge.''

The remedy for frauds against creditors may be
either legal or equitable. There are other cases in

which the only remedy is in equity, and in which so

much importance is attached to the adequacy of the

consideration, that the validity of the transaction may
entirely turn upon it. Such, for example, are the cases

of purchases by solicitors from their clients (a); purchases
by trustees from their cestui que trust {b) ; and pur-

chases, by any one, of the reversionary interest of an
heir (c). There are many other cases in which relief

has been granted in equity on the ground of the
inadequacy of the consideration. See, for example,
the cases collected in 1st Chitty's Equity Index, 510 {d).

The reasons for attaching so much importance to the
" '"**"

fairness and sufficiency of the consideration in these

cases are not stronger than in the case of a purchase
from an insolvent of all his available property by a
person who is aware of his insolvency and want of other
means.

A volun'ary deed is clearly void as against creditors,

however meritorious a consideration it may have ; and
it is obviously as great a fraud on creditors for an
insolvent to put his property out of the reach of credi-

tors, by transferring it to a friend at an under value,

as by transferring it to him without receiving for it any
valuable consideration. I cannot imagine that, in

equity, an insolvent who owes one creditor £100, can
avail himself of that debt to give his creditor ,£200.

Indeed, at law, the reverse was expressly laid down by
'

Gibba, Chief Justice, in Benton v. Thornhill (e) ; and

M

(o) Story, Eq. Jur., see. 311, 312, 312a.

(e) lb,, 888 to 839a, 347. 848.

(e) 2 Marshall, 480.

(A) lb., 821, 322.

(i) 2nd Ed.
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the language of Cresswell, J., in Halle v. Alnutt (a)

(a case in bankruptcy) was to the same effect : " If a
man, having many creditors, assigns to one of them
property exceeding in value the amount of the debt, to
the extent of the excess, he thereby defeats and delays
the others." I cannot suppose, either, that, according
to the j,-inciples acted upon here, if an insolvent wishes
to mi;'' f. relative or friend a gift of A, all he has to do
is to add to it another property J5, and to receive the
value of B in consideration of the conveyance of the
whole.

'

I cannot believe that the law of this court
allows an insolvent to cheat bis creditors, if he can only
get some one to assist him in doing so, by giving him
for the property, to which his creditors are entitled, a
fraction of its value, such person knowing at the time
his circumstances.

I think there is nothing in Wood v. Dixie (J),

Judgment or in the cases jit law, in England or in this country
which have followed Wood v. Dixie, that establishes
any such conclusion as the settled doctrine of courts
of common law, any more than of courts of equity.
It may be true that a sale of property for good
consideration is not void at law, merely because it is

made with intent to defeat the expected execution of a
judgment creditor

; but I have no idea that an insolvent
about to abscond may, with such an object, make a
valid legal transfer of his property for a mere fraction
of its value. The reality of the transaction—the
absence of any trust—is not sufficient to support a
voluntary conveyance ; and I see no reason for suppos-
ing that it is sufficient to uphold at law, any more than
in equity, a so-called sale, where the consideration is

^
such as no man, whom it concerned to make the most
of his property for himself or his creditors, would have
accepted. In Wood v. Dixie the property was taken
by the purchaser at a valuation; and there was no

(a) 18 C. B. 506.
(6) 7 Q. B. 892.



bRROR AND APPEAL REPORTS.

suggestion that the sum wus not the full value In
Williams V. McDonald (a) the impeached transaction - - -
was supported, expressly on the ground that the alleged

"""'"'

Bale was not only a real sale, but was also for the full
"•'"""'•

value of the goods, as ascertained in the ordinary way
in which such a sale as was there in question takes
place.

If Mrs. 3Ieldrum had had no notice that there were
other debts, except those for which the transaction
provided, and the transaction had been otherwise un-
impeachable, the amount of the consideration which she
was paying would have been immaterial; as in iVwnn
v.Wihmore (b), Holmes v. Penny (.), Thompson v.
Webster {d), French v. French (e), and Lee v. Hart (/).

But there is no doubt Mrs. Meldrum was fully aware
thai there were other debts ; and aware that it was in
consequence of this that her nephew wished to make '»<>«»»«».

over this property to her; and that for the same reason
he contemplated leaving the country, unless some lucra-
tive office or contract should in the meantime come in his
way. She was aware, too, that, in consequence of the
state of his affairs, he had practically ceased to carry
on his business; that he had no means for paying hia
creditors except the property in question and the debts
which might be due to him ; and that the result of the
conveyance to her would be to delay and hinder all
other creditors

; and the rule of law is, that she must
be taken to have intended the result which was thus to
follow from the transaction to which she became a
party-Penned; v. Baivson {g); even though it did not
occur to her at the time that the transaction would be
regarded as a fraud on creditors ; and though the trans-

*'
f

(«) 7 U. U. Q. B. 382.

(c) 3 B. & J. 97,

(«) 6D. M.&G. 101

(/) 10 Ex. 556.

{b) 8 r. R. 521.

(rf) 6 Jur. N.S. 668, 921

;

& 7 Jur. N.S. 531.

(S'jlSC. B. 361.
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1866. action was pressed on her by her nephew, and entered

"^^^ into by herself with reluctance.

On the whole it seems to me clear that the transaction

was, in equity, void as against creditors.

T.

Mtldram.

li «

I "i

H

From these decrees the plaintiffs appealed, on the

grounds, that the transaction impeached in the cause

was not designed to take effect as a sale in good faith

to the defendant ffelen Meldrum, but was upon a

secret trust in favor of the defendant Thomas Meldrum,
and was merely a colorable contrivance to defeat the

.
creditors of the said Thomas Meldrum ; and also that

the consideration for thd impeached conveyance was so

grossly inadequate, that the same must be taken to be

fraudulent and void as against the creditors of the said

Thomas Meldrum, and that the same was in effect a

Butament.
Voluntary conveyance.

In support of the decrees the defendant submitted,

that she was a bond fide purchaser in good faith of the

property in question for full value ; and that her title

could not be impeached on the law and evidence in

the case.

On the appeal Mr. Strong, Q. C, and Mr. Blake,

Q. C, appeared for the appellants.

Mr. Sector Cameron and Mr. Moss for respondents.

The following cases were cited—Strong v. Strong (a),

fferne v. Meeres (b), Luff v. Horner (c), Henderson
V. Lloyd {d), Holmes v. Penney (e), French v. French
(/), Leary v. Rose {g), The Dublin and Wicklow
Railway Co. v. Black {h). Holmes v. Blogg (i), Corlett

V. Radcliffe (j).

(a) IS Beav. 403.
(c) 8 F. &.P. 480.

(«) 8 K. & J. 90.

{g) 10 Gr. 846.

{}) 8 Taunt. 85.

(b) 1 Vera. 465.
(d) 8 F. & F. 7.

( f) 6 DeG. M. & G. 96.
(A) 8 Ex. 181.

U) 14 Moo. P. C. 121.
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After taking time to look into the cases, the judgment
of the court was delivered by

Draper, C. J.,* who said that the majority of the
judges present were in favor of reversing the decree
pronounced by the court below, on the grounds stated
in the judgment of Vice-chancellor ilfoM-ai; and there-
fore it was unnecessary for him to say more than that
he fully concurred in the views expressed by the learned
Vice-Chancellor.

119

1866.

Onwftrd

Heldram.

Richards, C. J., said, although he entertained some ,„ap„«t
doubts upon the case, still as a majority of the Judges
agreed in the views expressed by the learned Chief
Justice of Upper Canada, he would not delay the
decision of the case any longer, and would therefore
concur in allowing the appeal.

» Spkagqi, v. C, was absent ou account of illness when jadgment
was pronounced.
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On AN ArPKAL fROM THB COOBT Of CoMMON PlEAS.

R ?

Mills v. Kino.

Practice—Arbitration.

On a reference to arbitration nt Xisi Print the order required the
arbitrator, nt the request of either party, to state any special facts
for the opinion of the court; and tlie court was thereupon empow-
ered to direct the verdict to bo altered or amended, as the court
might think proper. The arbitrator having stated a casa for the
opinion of the court, the court made a rule thereon, and an appeal
was brought ogainst the judgment or decision expressed in the
rule.

Held, that no appeal would lie, and that ns judgment had not been
entered, error could not be brought.

Appeal from the Court of Common Pleas. The
judgment in that court is reported in 14 U. C. C. P. 263.

The respondents objected— 1. That the decision of

sutement.
t'»e Court of Common Pleas now sought to be appealed
against by the defendants, is not the subject of appeal.

2. That no appeal lies upon an interpleader issue.

8. That no appeal lies upon a special case stated by
an arbitrator.

Mr Strong, Q. C, and Mr. Burton, Q. C, for the
appeal, referred to Wilson v. Kerr (a), and the practice
as to special cases as pointed out in sections 157 & 162
C. L. P. Act, U. C.

*

Mr. Crooks, Q. C, contra, citcA Attorney-General v.

Sillem {b), King v. Simmonds (c), Withers v. Parker
(i), Gumm v. Tyrie (e), Wheelton v. Hardisty (/),

(6) 10 Jur. N. S. 446.
(o) 17 U, C. Q. B. 1C8.

(c) 7 Q. B. 289.

(rfj 4H. &N. 810; 2 Lush. Prac, ed. of 1865. 775: CLP
Act, (English) 1860.

' '

(0 13 W. Rep. 436 ; 4 B. & S. 680. (/) fi Jur. N. 8, 14,
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mott V. Bhhnp («), Bagr„hy y. northvich {h\ 1^00.
Jlowell V. London Lock Co. {c). .^.-^

Mill!

The jiulgmcnt of the court was delivered by
XiD|.

Draper, C. J._Thi., y,.,, „„ ordinary intorploador.
try tiio t.tic to certain goods taken in execution by ,

the sheriff o Wentworth, under a Jl fa. TI.e plaintiir
below was the claimant, and the defendants were the
execution creditors. Tbo interpleader order directed
the question to bo tried by a jury. At Nisi Prius a
verdict was taken for the pb.intin' by consent, aud an
order for a reference was n.ule by which, among other
h.ngs, ,t was declared competent to the arbitrator and
he was required, at the request of either party, to state
any special fact for the opinion of the court, who were
thereupon empowered to -'.vect the verdict to be altered
or amended and entered as to the goods as to which
such special fact might be found, either for the claimant .ua«.«„t.
or execution creditors, as the court might think proper.

The arbitrator "stated a case " for the opinion of the
court and afterwards the court made a rule ordering
that the verdict already entered for the plaintiff- should
stand, as to certain of the goods in question, with eer-
tain exceptions, and as to the goods excepted, and
certain other goods, the verdict was to be entered for the
deiendants.

M

No proceeding appears to have been taken in the
court below since the rule was made. The appeal is
against the judgment or decision expressed in the rule.But the appeal is premature; or rather, the appeal does
not he

;
and as the judgment has not been entered, errorcannot be brou/rht^
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Consol. Stat. U. C, ch. 22, sec. 157, enables partief
aftei- issue joined by consent, or order of a judge of the
court in which the action is pending, to state the facts
of the case in the form of a special case. Sec. 162
enables the arbitrator {iud sponte) on any compulsory
reference under the act, or on any reference by consent
where the submission is or may be made a rule of court,

* unless the contrary bo proved, to state his award as to

the whole, or any part thereof, in the form of a special
case for the opinion of the court.

An appeal shall lie from a judgment upon a special
case in the same manner as from a judgment upon s
special verdict, unless the parties agree to the contrary,
and the proceedings for bringing a special case before
the Court of Error and Appeal shall, as nearly as
possible, be the same as in the case of a special verdict

and that court (i. e., of Error and Appeal,) shall draw
jadgmtnt. any inference of fact from the facts stated in the special

case which the court by which the case was originally

decided ought to have.

This provision differs in words from the English C.
L. P. Act of 1854, which (sec. 32,) instead of saying
"an appeal shall lie from," enacts that "errror may be
brought upon," &c. But the English statute contains

the following provision, not to be found in cur Consoli-

dated Act ; that the Court of Error shall either affirm

the judgment, or give the same judgment as ought to

have been given in the court in which it was originally

decided ; but the 11th section of our Consolidated Act
contains in substance and effect the same provisions as
applicable to all cases brought before it.

*

The term "appeal," is used in the act as meaning
the same thing as bringing a writ of error, except where
the more technical and precise sense of each term, and
specially of "error," is from the context obviously

intended.
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trustees might remove in their discretion.

This was an appeal from the decree of the Court of
Chancery, as reported in volume xi.of the Reports of that
court, page 883, where the facts of the case are fully
set forth. From that decree the defendants appealed
on the following, amongst other grounds

:

That the Court of Chancery did not possess jurisdic-
tion to grant the relief which it assumed by the decree
to give to the plaintiff; that the jurisdiction to givo the
relief sought by the bill is exclusively confined to the
visitor or visitors of the University of Queen's College ; st.t.m.nt.

that the plaintiff's proper mode of redress for the
supposed injury of which he complained was by an appeal
to the Crown, her Majesty the Queen being the visitor
of the University

; that the trustees had a jurisdiction,
final and conclusive, and free from all control of the
ordinary courts of justice, in the matter of the removal
of the plaintiff from his oflSce ; that the plaintiff's tenure
of office was not during good behaviour, or " ad vitam
aut culpam," but during pleasure only; that the relief
Bought by the bill is, by reason of the personal and
confidential character of the office of a professor in the
said University, beyond the scope of the jurisdiction of
a court of equity

; that the decree in effect gives relief
by way of a specific performance in a case where the
remedy is not mutual, inasmuch as the Court of Chan-
cery does not possess jurisdiction to compel the plaintiff
to perform the duties of the office of prnfessor • and that
the trustees had power to do what is complained of in.

dismissing the plaintiff, and if such dismissal was;
wrongful, plaintiff's remedy waa by action at law only.

123
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ISGfi. In support of the decree the following reasons

were assigned by the plaintiff, viz. : That the circum-

stances stated in the pleadings and appearing in

evidence gave the Court of Chancery jurisdiction to

restrain the defendants from interfering with the

plaintiff in the performance of his duties as professor

of classical literature in the University of Queen's

College ; that the action of the defendants in endeavour-

ing to remove the plaintiff from his said professorship,

without cause assigned, or complaint proved, was in

violation of the powers and duties of the trustees of

Queen's College under their royal charter of incorpo-

ration ; that such action of the defendants was not only

illegal, but entered upon mala fide, and demanded the

interference of the Court of Chancery ; that the defend-

ants, as trustees of the said incorporation, are governed

by the regulations of the charter with reference to their

powers and duties, and any attempted violation of such

statement, regulations it is the province of the Court of Chancery

to restrain ; tliat the plaintiff was, as well under the

provisions of the royal charter, as under the general

principle of la v in that behalf, entitled to be notified of

any grounds of complaint, and to be heard thereupon

before he had been removed by the defendants ; that

the trustees of Queen's College had no summary power

of dismissal over the professors of the said college ; that

the statutes of the said trustees, which assume to confer

such power on the trustees, are illegal and contrary

to the royal charter of the said college ; that the plaintiff

was not guilty of, or in any way answerable for, the

alleged difSculties in Queen's College, which were the

ostensible reason for the summary proceedings of the

trustees, when they ordered his dismissal; and that

upon all or any of the grounds taken in the Court of

Chancery, the plaintiff was entitled to the decree pro-

nounced herein.

Mr. Strong, Q.C., Mr. 31. C. Cameron, Q. C, and

Mr. McLennan, for the appellants.
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This college is what is known in law as a charity, 18(56.

the government of which is vested in a visitor or visitors.

Where a private individual founds a charity he is the

visitor, and where the crown is founder, without

nominating a visitor, the Queen is visitor, and the

power is exercised by the Lord Chancellor sitting in

camerd. Here the crown grants a charter, and the

endowment is by private bounty, and if no visitor were

appointed, the visitatorial power would be vested in the

crown. Trustees, however, are appointed by the charter,

with very large and comprehensive powers—visitatorial

powers in short; and though they are not named visitors,

yet they arc such in fact. They are to perform the

function of visitors. There is no magic in the word
visitor, and the trustees here, though not so named in

terms, are such in effect.

—

Green v. Rutherforth (a),

Attorney-General v. Loeh (b), Philips v. Bury (c),

Attorney-General v. Crook (d), Ex parte Wrangliam (e),

Attorney-General v. Clarendon (/), Attorney-General Argum«nt.

V. Black (g), Queen's College, Cambridge, (h) Attorney-

General v. Dixie (i) Dartmouth v. Woodward
(J).

The powprs of the visitor are without control, exclud-

ing the case of a misappropriation of the revenues where

they have the management of them.

—

Attorney-General

V. Lock, Philips v. Bury, Attornnj-Gencral v.

Foundling Hospital {k). Dr. Walker's case {I), Whiston

V. Bocheater (m), Begina v. Bochester (n).

The Court of Chancery has erroneously assumed

jurisdiction in this case on the ground of a trust in favor

(a) 1 Ves. 47i (4) 3 Atk. 1G4.

(c) 2 T. R. 352, and S.C. 1 Ld. Raym. 5; 2 Kent's Cora. 274, 303.

(d) 1 Keen, 121; 1 C.P. Cooper Rep. 33; Story's Com. 1191; 2
Kyd on Corporations, 105 ; Lewiu on Trusts, 495.

(e) 2 Ves. jr. 609. (/) 17 Ves. 498.

{g)il Ves. 191. (A) Jacob, 1.

(I) 13 Ves. 619. (/) 4 Wheaton, 681.

(A) 2 Ves. jr. 42. (/) K. B. Hardw. 212.

(m) 7 H. 545. (n) 17 Q. B. 1.
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of the plaintiff. The case of a schoolmaster, in whose
favor there has been a grant of land, or for whose benefit

the income of land is appropriated, is the undoubted
case of a trust ; but there is nothing of the kind here.

This case is not distinguishable from Whiston's case.

—

Attorney-General v. Magdalen Coll. (a), Begina v.

Rochester {b), Begina v. Chester (c), Begina v. Dar-
lington {d).

In the 15th clause of the charter it is stated that the

trustees may institute an inquiry; when a complaint is

made, this is imperative. When there is a complaint it

is obligatory on the trustees to proceed, however reluct-

ant they may be. This does not abridge their power to

proceed without complaint, and in the exercise of their

discretion ; this is clear from Attorney-General v.

Lock, already cited.

Argument. The q^qq of ^^ril^g y. CMlde, which will be cited on

the other side, is clearly distinguishable, for in that

case there Avas an obvious trust. The same is true of

the other cases which were relied on by the Vice-Chan-

cellor in the court below.

—

Phillip's Charity (e) and The

Freniington School case (/). In these cases there was

a trust in favor of the schoolmaster; he was the

corporator.

The case of Daugars v. Bivaz {g), which is the

principal reliance of the other side, is put by the Master

of the Rolls expressly on the ground of a trust, and can

rest on nD other ground. But there the pastor was of

the essence of the corporation, quite as much as those

who assumed to deal with him ; and his interest in the

revenue might well be regarded as in the nature of a

(a) 10 Bear. 402.

(c) 15 Q. B. 613.

(<) 9Jur. 959.

(6) 17 Q.B.I,

Id) 6 Q. B. 682.

(/) 10Jttr.512,anclllJar.421.

{g) 28 BeaT. 233.
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trust. The plaintiff's office, on the other hand, is not 1860.
of the essence of the corporation, it is the creature of ^—/—

'

the trustees, who can abolish and revive it at pleasure
"^^^

and can attach such salary to it as they think proper.
"'"""""

It 18 admitted that where the same persons are visiters,
and also have the management of the revenues, the
Court of Chancery has jurisdiction to prevent a breach of
trust.

Attorney-aeneral v. Daugara (a), Attornen- General
V. Bedford (b), Attorney-aeneral v. Lubbock {c), and
the cases there collected, leave no doubt of this, if there
could be any, but this is not a case of that kind. But
it will be argued that the trustees here did not act bond
fide, and that this gives jurisdiction. It is absurd to
think of gentlemen occupying the position of these
trustees being obnoxious to such an argument, and there
is accordingly no proof of mala fides ; but even if there
were, the Court of Chancery cannot inquire into their Argument,
motives, or subject them to nice scrutiny. If authority
were wanted, the two cases of Mr. W/mton supply it.

Mr. Whiaton was dismissed because he had presumed
to comment with freedom upon the conduct of the dean
and chapter in the management of their trusts, and yet
neither the Court of Chancery nor the Court of Queen's
Bench gave him any relief. Where there is a trust,
and the trustees have a discretion, motives are material'
and the Court of Chancery will prevent them from'
acting corruptly, and that is all that is decided in
Dummerv. Chippenham (d), and Attorney- General v.
Harrow (e).

It is said that the plaintiff's office was for life ; but
it is not shewn that there is an office. The charter does
not create it

;
the trustees have not created it ; and they

(a) lOJur. N.S. £

(c) 1 C. P. Cooper, 34.

(«) 2 Ves. 552.

(6) 2 Ves. 505.

(c/> 14 Ves. 245.
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could not, if they desired, give it a permanency beyond

their conti-ol or that of their successors, for they are to

determine the number and duties of the professors. To
appoint a professor for life so that ho became immove-

able, whether he performed the duties or not, as it is

said the professors in Edinburgh were before the recent

acts of parliament, would clearly be in excess of their

powers ; would be ultra vires. This is rather the case of

a general hiring, as to which the law is well settled. He
was appointed without any formality, merely by resolu-

tion. He was not appointed under seal, and to entitle

to a freehold office there must be a deed. In the

English public school cases we have a trust, which we

Lave not here.

It is argued, but it cannot be seriously intended, that

the tenure in Edinburgh must govern ; but if that sTgu-

ment is yf any value it proves too much. Dr. Cook

Affuraeiit. proves that there a professor who was not a clergyman

was irremoveabie, and those Avho were clergymen only

tiirough the church. The plaintiff has not pretended

to claim such permanency as that; but there is not one

Avord in the charter which gives the least countenance

to the argument, and every consideration of expediency

is against it. The trustees have all the usual and

necessary powers of visitors, except where those are

restricted in the charter, and there are none such as to

leave any doubt of the power of the trustees to dismiss

the plaintiflf as they have done.

It is not made out in evidence that the tenure is for

life, and it cannot be assumed or inferred. There is

nothing in the nature of the office itself making it

necesoarily for life. In many of the famous seats of

learning in the United Kingdom, professorships are held

for short periods, or during the pleasure of the governors.

It is so in University College, Victoria College, and

McGill College, in this Province; besides, it cannot be

supposed that at the very time the Imperial Government
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was devising means to remove the intolerable grievance

of irremoveable professors in the University of Edinburgh,
which was afterwards effected by an act of the legisla-

ture, the crown would have planted that same grievance

in this colony by the charter of Queen's College. The
appointment here cannot be anything more than an
ordinary hiring, for want of a seal. This corporation,

like others, acts through the common seal, and no office

has been created nor appointment made through the
common seal (a).

129

1866.

The case of Daugava v. Rivaz is distinguisable in a
number of points. Whiston's case was cited there, and
its authority was not questioned. The Master of the
Rolls did not mean to overrule it, but thought hia

decision could stand beside it ; but the decree in this

case and in Winston's case cannot stand together.

—

The King v. St. Catharine's Hall^b), The King v. Ely (c),

Attorney-General v. Clare Hall {d). Argument.

The plaintiff must establish two things before he can
maintain the decree : first, life tenure ; and second, a
trust; neither of which he has done, and the decree must
be reversed.

Even if the decree be right in restoring the plaintiff

to his professorship, it is erroneous in making the
individual trustees pay the costs personally. There is

no imputation upon their conduct. They acted for the
best interests of the college, and acted throughout upon
legal advice.— Tea v. Emery (e), Angier v. Stannard
(/), Devey v. Thornton (g), Field v. Ld. Bonoughmore (Ji).

(o) Ventris. 355; Vin. Abr. Corp. G. 2 pi. 7; Yearbooks, 13 H.
8, fol. 12, Grant on Corporations, 58 ; 2 Ld. Raym. 1345.

(6) 4 T. R. 233.

(rf) 8A!V. 664.

,(/) 8 M. & K. 566.

17

(c) 2T. R.338.

(e) 5Ve8. 141.

{g) 9 Hare, 232.

(A) 1 Dr. & W. 284.

VOL. III.
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1666. Mr. A. Croolcs, Q. C, Mr. BlaTte, Q. C, and Mr.
Cattanach, for the respondents.

The appellants must shew the decree clearly wrong

;

primd facie it is right. Three of the judges of the
Court of Chancery have agreed that the decree is right,

and in a question of jurisdiction f^reat weight must be
attached to the opinions of the judges of that court,

especially .. ;,re they are unanimous The appellants

proceed entirely on the ground of want of jurisdiction,

and it is the sole question we have to deal with.

[Mr. Strong.—'IhQ want of jurisdiction is one ground;
but it is not admitted to be the only ground of appeal.]

It is clear the trustees cannot remove at their will

and pleasure, and if they assume to do so the court will

interfere. It can restrain them from proceeding ultra

AromtBi
*'*''^*' -Assuming that the court has jurisdiction, then
the question becomes one of tenure. It is no ques-
tion of contract. It is the case of an ofl5ce. There
is an office, and it is to be filled. The trustees merely
nominate and appoint the incumbent. [The Chief
Justice.—" Where do you found the office ?"] In the
charter, and in the law of the land. [The Chief
Justice.—" The charter gives the power to create the
office, does not create it."] The charter treats the office

of professor as incident to the university, and thus
impliedly, if not expressly creates it. The several

sections of the charter 8b«»w this. It was so in the old

charter of King's College. The trustees have so inter-

preted the charter themselves. They took it for granted
that the office existed, and made the appointment ; and
as against the incumbent they are estopped from arguing
that the office does not exist. The existence of the
chair must bo conceded, and the appointment is during
good behaviour, for he may be removed for misbehaviour

but not otherwise {a). An officer cannot be removed

(a) See 2 Eyd on Corporationa, 60.
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without cause. There is no general power to remove,
nor can they appoint during pleasure. Their power is

limited to defining their number and duties, and no
power of regulation of the tenure (a). Where express
power is given to make by-laws the power is limited to
this (b). The statute of Elizabeth makes coal mines
taxable, and the inference drawn was that other mines
were not taxable, " expream uniua," &c. ''Expressum
facit cesaare taciturn."

181

1866.

Wdr
T.

Mathiafon.

The circumstances under which the charter was
granted may be looked at for its interpretation. The
professorships in Scotland ereduringgoodbehaviour.and
It is obvious the life tenure was not considered, either by
the university commissioners or the legislature, to be
objectionable, for by the Act of 1858 it was provided,
that when professors became incapable they should be
obliged to retire on an allowance, thus expressly recog-
nizing the life tenure of professorships. The supposed A«am.nt
inconveniences of a life tenure, on which the other side
lay so much stress, do not exist.

A professor is a public officer, and as such cannot be
removed without trinl^Gibson v. Eoss {c). The posi-
tion and status of a professor is nighly dignified, and is
not tc be compared to menial offices. It is so regarded
in books of authority {d).-^Gib3on v. Eosa, Attorney^
General v. Fearaon (e).

Assuming that the chart or does not go Ut cnaugh it
is too much to infer a power of removal. The existence
of the power is not necessary, and if not, it is not to be
implied. The trustees are not supreme. The aenatua
Hcademicua have functions to perform by express pro-
vision of the charter, The plaintiff and other professors,

(a) 2 Syd, 102. (i) Broom'a Maxims, 681. [c) / CI. & Fin 241

Teffiksfnoril?"^"*"'''''''^^''**''
2Kyd,69j Maiden oa'unU

(*) 8 Mer. S63.
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1806. being members of this body to that extent, derive their

*^^j^ power and existence from the charter.

—

Attorney-Gen-

eral V. Clifton (a).

The visitatorial jurisdiction is internal.— Thompson
V. University of London {b), Ux parte Buller(c).

The visitor can only act with reference to matters

within his jurisdiction. If he exceed his jurisdiction the

Court of Chancery will restrain him.—Dr. Bentley't

case. It is only in reference to a member of the domus

that a visitor can act.

—

Davidson's tase {d).

Persons exercising powers conferred by Aces of Par-

liament will be kept in proper bounds by the Court of

Chancery, and will be prevented from exceeding their

powers, and trustees and visitors will be kept to their

duty in like manner.

—

Tinkler v. Wandstvorthie)^ Ware

Argument. V. Regent's Canal Co. (/), Willis v. Childe {g) Long v.

Qray [h).

The trustees here acted mala fide, oven assuming that

they had jurisdiction. They assumed to dismiss for

cause, but the evidence shews a want of good faith.

—

Lummer v. Chippenham (i).

There is a trust in favor of the plaintiff, and that gives

jurisdiction. The plaintiff is interested in the endow-

ment, and is entitled to be paid so much of it as is

annexed to his chair, and it is clear that whether the

endowment is in gross or distinct, this is so ; Daugart

V. Bivaz establishes this.

Long V. Gray establishes the jurisdiction of the court

(6)10 Jur. N.S.(1864) 669.

(d) 2 Kyd, 241.

(/) 5 Jur. N. 8. 25.

(a) 32 Beav. 696.

(c) 1 Jur. N.S. 709 j 2 Kyd, 174, 267

(«) 2 DeG. & Jones, 264,

\g) 13 Beav. 117.

(A) 9 Jur. N. S. 805; 1 Moore, P.O. N.S. 461.

(i) 2 Kyd, 69; Z Lord Raymond, 1240. 14 Yes. 246,
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both on the ground of trust and proceeding illegally
Even if the ordinary salary did not constitute a trust
within the meaning of a court of equity, these trustees "V."
have the administration of a specific fund in behalf of

""""''°'

the plaintiff, namely, hii allowance from the commutation
fund; as to this sum, at least, they are trustees for him.
Ihe college was in effect commuted with as representing
the cferical professors, and the court will see that the
plaintiff ia not illegally cut off from the benefits secured
to him by that arrangement.

The existence of # contract does not necessarily
exclude jurisdiction. Baugara v. Rivaz, and numerous
other cases, establish this.

The statutes under which the plaintiff was removed
were not duly passed, and the court will set them aside
Ihere was not a quorum present. There ought to have
been thirteen members present, because the statutes,
affected the tenure of office. The by-laws cannot have

^''"'"•°*-

an ex post facto operation (a).

In short the office of classical professor exists, and so
long as It exists the plaintiff is entitled to hold it during
good behavour, and the Court of Chancery has jurisdic-
tion to restore him to his office on the double around of
there being a trust and the illegality of the proceeding.

After all, the existence of the office is not an issue in
this case. The answer does not deny it, and the court
IS entitled to assume its existence. The charter did not
contemplate any more formal creation of the office than
the appointment of a principal. The principal and the
professors are on the same footing. It is not expressly
stated that they shall have power to make offices. If
there be an office, the question arises, was there a'suffi
cient appointment of the plaintiff ? The charter say she"may be elected. GibBon v. Ross contains an authorita

(a) 2 Kyd, 112, 109, 122.
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1860. tivo exposition of tho law. The clause which gives

^"^^^^ power to elect does not give power to remove, therefore

dathienn
^^^ trustees hiivc it not. The fifteenth clause limita

and defines the power. The word may is not equivalent

to muat, as argued on tho other side, but it is in contra-

distinction to shall. It would bo unreasonable to con-

strue this word to mean must. Whenever there is

inquiry thare must be proof. The only other reference

to the subject is in clause twenty-five, and that means

the inquiry and removal in clause fifteen. Unless this

be so, the trustees have larger powers than the charter

gives them, which is contrary to the true principle of

the construction of charters.

The principal and professors aro put on the same

footing in the charter. The principal is the head, and

in the same position as the master of a public school.

^Could the crown mean that the principal, although the

Argumnnt. nominee of the Cliurch of Scotland, should be dismissible

at pleasure ? It could not have meant that. The con-

clusion therefore is that," as soon as a person is appointed

to one of the recognized chairs, ho is to hold it until

remove, d for cause. If the tenure is such as, is contended

for, it is not contended that this dismissal can be

sustained as a dismissal for cause. All the plaintiff

asks is a trial. The determination of the coi^rt is that

he must be tried. Admit that it would be a calamity

that a professor should be imposed on a college for ever,

however unfit or incapable he might in the course of

time become ; we have not to deal with that case here,

for a remedy is provided ; there may be a removal for

cause.

The court has jurisdiction where trustees being

visitors have not acted according to their powers. Sup-

pose an undisputed life tenure and the visitors remove.

It seems mockery to say they cannot be interfered with.

Apply that to this case. Is that not an interference

mik something outside and beyond their powers alto*
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gether. The question is not whether they have donfl IH«rtnght or wrong, but whether the, have Jo IZ Zy ''

had no power to do; whether the, have acted ultZvire,. The power not having been strictly pursued theact .8 a nullity. What the plaintiff asks is to hav itdeclared that t e act is a nullity, and that notwiths
".g It he ,8 8t.ll professor, and so tnust be reinstatedne case .8 not distinguishable from Dau.ars v. 7?.wl"

nol*!.? I v\ T"'P'^*'b'"J'*y ••" the existence of apower to abohsh the chair, and the plaintiff havin. areehod .n the office. Freehold estates in land Ijbe liable to determination on the occurrence of particular
events, and why not this ofBce? If the charter had
expressly dechred the tenure to be during good be-hanour. and had given power to abolish the chair, thatmight well be-See page 438 of the case in Maori

The trustees should personally pay the costs of the A,.„n..„t.mt, and relieve the charity from the consequences of
^

their improper and illegal acts. They should do this
because they acted contrary to the opinion of counsel.
and against the protest of the members, and ngainst the
opinion of members who were lawyers. The meeting
jas Illegal, and they were made aware of it and warnedThey were animated by feelings of personal hostility to
the plaintiff. '"

Mr. Strong, in reply.-The appropriate mode of
appointing to an office is by grant, and as an

The trustees have the fullest power under the charter
to deal with this office. They have power to make
by-laws. In Gibson v. Boss that power w.^s construed
to mean power to regulate the office, and the nlaintiff
contracted with the trustees

they had.
knowing the ample power
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1866. The Court of Chancery by its decree has arrogated

the province of a court of law, and assumed to set aside

the by-laws of the college. It has clearly no jurisdiction

to do this. It was ncrer heard before that the Court

of Chancery should quash by-laws.

It has been argued that the principal and professors

were on the same footing as regards their respective

offices, and that if the one was removcuble so was the

other. But that argument is fallacious ; the only infer-

ence logically to bo drawn being that whereas the office

of principal was created by the charter, the office of

professor was not so, but was left entirely to the trustees.

Great importance has been attached to the case of

G-ibson v. Eoss^ the case of the Master of the Academy

of Tain, in Scotland, decided in the House of Lords,

as an authority in favour of the plain tiflF; but it was

Argument,
^j^g^j j„ ^jjg ^^^^^^ below, and we now rely upon it here

as an authority which alone, and by itself, establishes

the clear ^nd undoubted right of the trustees of Queen's

College to dismiss the plaintiff. In that case Lord

Cottenham said that the Academy of Tain, though

founded by royal charter, was a private corporation,

though for a public purpose, and that the trustees had

undoubted power to remove the master; that the

master there was not like a public schoolmaster, who

was a public officer, and could not be removed without

cause. We contended in the court below thut this

college was in like manner a private corporation, though

for an important public object, and that its resemblance

in that respect to the Tain Academy was perfect. The

learned Vice-Chancellor, however, determined differ-

ently, but we contend erroneously ; all the authorities

establish thkt such a corporation as this is private.

—

Philips V. Burt/ (a), in two American cases, Aicen v.

(a) 2 T. R. 852 ; S.C.

2 Kyd, 196.

Lord Raymond, 9; 2 Kent's Com, 274, 308;



EUROn AND APPEAL UKPOIITS. 137

Mntlili'ioo.

McKean(a), and Dartmanth v. Woo,lwn>;l{h), vi\x\,\, 18(10.
wore cases arising out of oollogos ostiiblislio.I l,y royal
charter, this question is .liscusHo.l in a very oxhnu.stivo

'-"

manner
;
and it in cic.ir, l...y„n.l a .lo.ihf, thai for all tho

purposes of this case, Tain Acad.-n.y an.l Queen's
College may be considorcl alike private corporation.,
established by royal charter, for objects n.oro nr le^s
extensive an.l public, and governed bv tho private
tribunal, the forim donwHtiouni of the visitor, or the
board of trustees, according to the law as autborifatively
laid down by Lord CottenJum in the case of Gilmn v
Rosa.

The argument of ultra virea, so strongly insisted on
for tiie plaintiff, is entirely without foundation.—/V,//t>a
V. Bur!/, Whisfon v. Jlochext.r, an.l Jir^ina v. Iioo/,.ster
In this last case the arguinout was distinctly made and
overruled.

The plaintiff's case cannot be sii ,ed by the
argument based on the commutation of the cler-ry
reserves. The trustees are not trustees of this fund
for the plaintiff in any sense. His salary was not
increased on the occasion of the commutation, and it
would be the same if it were entirely lost. When tho
plaintiffleaves the college ho will continue to receive
his allowance from the fur.d, provided he remains in the
church, and he will receive it quite independeutly of
the college.

The judgment of the court was delivered by

Haqarty, J.*_I propose first to consider the question
of jurisdiction.

Argument

The charter authorizes tho trustees to aappoint a

(a) 1 Sumner. 277.
(4) 4 Wheatoa, 618. C81

iral ^ZZlir-' ^'^ "''''''' ''' ""°""' °' "'"-« -h- judgment

^^
VOL. in.
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principal, and such professors, masters and tutors, and
such other officers as to them shall seem meet.— Sec. 12.

As sDon as there should bo a principal and one
professor, the trustees have authority to constitute the

" College Senate " for the exercise of academic disci-

pline, &c., and all the professors should be members
thereof.—Sec. 29.

The trustees have power to make statutes and rules

to regulate the number, residence and duties of the

professors, and their salaries, stipends and emoluments,

and the same to revoke, vary and alter. Whenever

there should be a principal and four professors, the

senate should have power to confer degrees in Arts and
Faculties.—Sec. 19,

The charter was granted in 1842, and in 1853 the then
Judgmant first principal. Dr. Cook, was directed by the trustees

to proceed to Scotland and engage professors for the

college ; and the plaintiff was offered and accepted the

professorship of Classical Literature, at a salary of

^350 a year.

The endowment of the college consisted of gifts and

subscriptions. No fund or property appears to have

been provided from any public source. The crown did

nothing beyond granting the charter. Annual collec-

tions are made for bursaries, and moneys and property

by gift and bequest have been obtained from individuals.

The Provincial Legislature has usually made an annual

grant to this college, with several others. No particular

fund is set apart or exists for the support of this chair

of Classical Literature ; the stipend seems to be paid

from the general funds of the college.

It seems conceded that, to f^round the iurisdiction of

the court, there must be the position of trustees and

cestui que trust between the defendants and the plain-
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tiff; that there must be a trust in the sense in which 1866
that word .s understood in courts of equity, to warrant " -
Its interference. Weir

Mathinaon.

The charter does not create the oflRce held by plaintiff.
His oflBce is not of the essence of the corporation. The
creation of a chair of Classical Literature was wholly
the act of the trustees under their chartered powers •

they were not bound to create it, and it was concededm argument that they have the power to suppress it
altogether. The corporation existed prior to its creation
and can exist after its suppression, exercising all its
university functions.

From the vast mass of cases bearing more or less on
the question, two or three may be selected. W/nston
V. The Dean and Chapter of Rochester {a), decided by
^iv James Wigram, in 1849, appears not to have been
cued m the court below. The charter of Henry VIII. ,.,^,,,
establishing the Cathedral Church, provided that there

'

should be always a ^^ Prseceptor puerorum in gram-
mattcar A stated salary was assigned to him from
the church funds. The plaintiff was appointed master
of the graoimar school, in 1842, at a fixed salary, andm consequence of certain differences with the dean
and chapter, was dismissed by them. He filed his
bill to restrain them from removing him or appointing
a successor, and after a very able argument by Sir J.
Romilly for the plaintiff, and Roundell Palmer for the
defendants, Sir James Wigram refused, with costs, a
motion for injunction. He says :

«' I never entertained
a doubt that if it could be established that thP dean and
chapter were trustees for the master of ihc grammar
school, he would be entitled to the assistance of the
court m enforcing the execution of the trust. If the
appointment of plaintiff as schoolmnsffir „ave him a
"g^^ ^° '*»« stipend prescribed by the statutes^ as a cestui

(a) 7 Hare, 632.
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1866. que trust, as against his trustees, there is no question,

whatever, that the mere circumstances of defendantsWeir

Mathieson. ^^^^S * Corporation, or an ecclesiastical body, would

not remove the case from the jurisdiction of the court."

After an adjournment, to look into authorities, the

learned judge says :
*' The answer that I feel compelled

to give, after examining I believe every case that was

cited in argument bearing upon it, is, that this is not a

case of trust in the sense above explained, (referring to

certain cases.) The master, upon the true construction

of the statutes, ought to be considered only as an officer

of the Cathedi'al Church, appointed for the purpose of

performing one of the duties imposed on the church by

the statutes of the founder. I cannot in this case, for

the purposes of the question I have to determine,

distinguish the position of the master from that of the

master in Attorney-General v. Magdalen College (a).

Judgment, or from the other cases in the books, in which similar

questions have arisen between collegiate bodies and

persons holding offices appointed by the founder, but

which persons have not been members of the collegiate

body. I cannot, upon the construction of the statutes

in this case, say that the master is not one of the

* Ministri' spoken of. But if the contrary of this could

be maintained, I cannot discover a ground for holding

that the master is a cestui que trust of the Cathedral

Chuich, only because bn receives a stipend payable out

of the common funds of defendants, which would not

equally oblige me to hold that every officer to whom a

living and a stipend are given is also a cestui que trust.

The case of Attorney-General v. Magdalen College is

a direct authority in point, and I am satisfied with

following that authority. * * The only question I

have to determine is, whether the Court of Chancery, in

the exercise of its ordinary jurisdiction by bill, in a case

in which no trust exists, can try the right to the office

(a) ]0 Beav. 402.
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of schoolmaster, from which the defendants have exer- 1866.
cised the power of excluding him. I am of opinion this "-v^
question must be answered in the negative. Excluding '^!"

trust, I cannot find a single authority which supports
"''""'"°'

the proposition."
^^

The plaintiff afterwards applied to the Queen's
Bench (a), but failed there, because he had not appealed
to the visitor named by the founder.

Sir Jamea Wigram did not lake this any ground of
objection, he said, "Supposing the bishop to be the
visitor, and that he has not interfered, I do not know
why the court should not in a plain case declare the
right of the plaintiff."

The Attorney-General v. Magdalen College was
before Lord Longdale, Master of the Rolls The
statutes provided for the perpetual maintenance of a j„agme„t
schoolmaster, with a named stipend, "out of the common
goods of our college."

The Master of the Rolls says : " If, on the true con-
struction of the statutes, the schoolmaster and usher
ought to be considered only as officers appointed and
to be appointed by the college, for the purpose of per-
forming the duty of the college in giving instruction to
such persons as might attend them, and the duty of
appointing them is not otherwise annexed to the mere
property of the college than by the obligation to pay
certain annual sums of money, and is not of the nature
of a trust, the execution of which it is within the juris-
diction of this court to enforce, but the observance of

^

which, according to the statutes of the founder, is to
be regulated and enforced, and adequately provided
for by the authority of the visitor; then this breach of
duty, whatever it may be, ought to be redressed by the

{») 15 Q. B.
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1866. visitor, and not here. * * * The college has no
'"^^ doubt an important (^Tty to perform with reference to

Mathie.on.
^^^ ^chool, and the performance of that duty may be
enforced by proper authority ; but unless it be a duty
founded on a trust which this court can execute, the
performance of this duty is not to be enforced here. • *

The revenues cf the college belong to the college for
its own use, subject, indeed, to the performance of all

diities incumbent on the college to perform, but not
subject to any trust to be executed in this court. * *

Though there is sufficient proof of the duty and
obligations, there is not, in my opinion, evidence of a
trust, as the word trust is understood in this court."

The Vice-Chancellor speaks of the plaintiff in this
case as "not being a member of the collegiate body."
I do not at present see that it would have affected his
decision had the master of the school been by the

judgmmt. Btatutea a member of the chapter.

In the case before us the plaintiff is certainly a
member of the body corporate. The charter is curiously
comprehensive. It declares that certain ministers and
laymen named, " and all and every other such person
or persons as now is, or are, or shall, or may. at any
time hereafter, be ministers of the Presbyterian Charch
of Canada, in connection with the Church of Scotland,
or members of the said Presbyterian Church, in such
connection, and in full communion with the said
Presbyterian Church, shall be, and be called one body
corporate anc' politic, &c., &c." The plaintiff is cer-
tainly one of the body corporate—he is also a member
of the college senate—but he is outside the governing
body of trustees, to whom the management of the pro-
perty and revenues are alone intrusted.

All the cases cited seem di.itinguishable. Tn Dummer
V. The Corporation of Chippenham, the defendants held
rent charges for the support of a free school, and brought
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ejectment nga,nst the plaintiff, the master, they having 1866
d.8m.ssed h,m, as he said, corruptly on political ground -^and not the grounds assigned by them. He asked

'"'"

discovery from the corporators named individually
and a demurrer to his bill was overruled. Lord El/on
says. Defenla-s are entrusted in their corporate

Z/ :.
'^' '"-agement of certain property.

«
'

\ / '?.'' f'' ^'- rnaiaunanee of \ lull
ri^a^er and for this purpose I represent the case thus,
that the corporation have the power of nominating the
master and dismissing him at their will and pleasureA corporation, as an individual, with such a power over

court be compelled to exercise that power, not according
to the discretion of this court, but not corruptly. * %My opinion is that this is a case in which the court
will call upon individirals to answer."

Willn V. cum (a), also relied on, was the case ofhe Ludlow School
:
a schoolhouse wa's approprild I

"^'"^"

and held by the plaintiff, and all had been settled years
before under a scheme for the government of the charity
settled by a previous decree of the Court of Chancery
reported in 3 Mylne and Craig.

^'

The case of Phm^, Charity Ex 'parte Newman (b\
before Kmgkt Bruce, V. C. was a petition under the
Rom.Ily Act by the schoolmaster and others. P
appeared that a scheme had been settled some years
before by the court to regulate the Sutton Free School
and the schoolmaster, besides a fixed stipend, had, after
certain deductions, one-half of certain rents and profits

'

after holding the office some time he was dismissed, and
reinstated by an order of the court in 1839, in a case not
apparently reported; after some years he was aoain
d.sm^issed, and again petitioned and was again reinstated
the uisinissai being irregular.

•Ttl
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J8fi6. In the Fremington School case Ex parte Ward (a)

'^'^j;]^ a dwelling and schoolhouse had been devised to trustees,

MathiMon.
*° permit and suffer the schoolmaster to occupy while

holding the office, and take the issues and profits, and
also certain rents of other premises were to be paid to

the schoolmaster. The Vice-Chancellor held, that the

master had "acquired upon his appointment a freehold,

or an interest in the nature of a freehold, and the revenue
belonging to it, whether legal or equitable it is not

necessary to inquire. Of course I do not say he became
»»n irremoveable master. On the contrary, I assume

the competency of the electors, or a majority of them,

to remove him for a just cause. This power, however,

they were, as I conceive, bound to exercise not otherwise

than judicially."

In the BerJcJiampstead case (h) also, the master was
intitled to two-thirds of certain funds arising from rents

Judgment. Under a previous scheme for the charity, arranged by
decree of the court. Lord Uldon said : " If in the

original instrument a trust is expressed as to the appli-

cation of revenue, this court has jurisdiction to compel a
due application.

So in the Chipping Sodhury case (c), before Lord
Lyndhurst, the master had a schoolhouse and residence,

and certain moneys had been contributed to provide a
residence, and it was sought to eject him therefrom.

Where services are wholly in the nature of personal

service, the court will not interfere to restrain the

removal of an officer. The last case on this subject is

Muir V. Himalaya Tea Company (of). Wood, V. C,
says: "Assuming the construction of the deed most
favorable to the plaintiff, that ho was an irremoveable

agent on the terms of his taking the shares, still what

{a) 10 Jiir. 512.

(c) 8 L. J. 18.

(6) 2 V. & B.

{d) 18 L. T. N. S. 589.
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could the court do ? It would not act on the contract
m equity in favour of the plaintiff, as the duties of an
agent were in tho nature of personal service, and as such
incapable of being enforced in equity, and so the court
could not enforce tho fulfilment of the agreement on
the agent."

The strongest case in favour of plaintiff, is that of
^^^gars V. Rimz {a), decided in 1860, by Romilly,
M,R., (who argued unsuccessfully for the plaintiff in
Whtaton'a {b) case).

_

Daugava was pastor of the French Protestant Church
in London, and being dismissed by defendants, the
elders and deacons, sought to be restored. King Edward
VI. had incorporated a church for foreign protectants,
the corporation being a superintendent and four minis-
ters. After some years, ti.u Germans and French
Beparated into different congregations. The charter j„ag«,„t.
did not provide for the government and distribution of
the funds. The French church had two ministers, and
was governed by a consistory of the two ministers and
the elders and deacons.

The Master of the Rolls says : " On examining the
rules, It appears that two funds have been created, and
now exist

:
one dedicated for the support of the poor, and

the other for the maintenance of the ministry and other
church matters, * * wholly apart from the charter
of incorporation a fund exists for the support of the
ministry of the church. * * It appears that the funds
of the institution are under the control of the governing
body, and the defendants have practically the power of
withholding from. plaintiff the emoluments assigned to and
accepted by him. This constitutes a trust which they
have to perform, and which they are bound to performm favour of the person who fills the oflSce of pastor •

(o) 181 Beav.

19
(4) 7 Hare.

VOL. HI.
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I

1806. and assuming the plaintiff to be wrongly deposed, I am
'-;^ of opinion the relation of trustees and cestui que trust

Matbie.on.
^^^^ ^^'^t betwccn the elders and deacons and the
pastor."

It is to be noted, that the corporate body under King
Edward's Charter, is not a party to the bill. The Master
of the Rolls held this to be unnecessary; and indeed the
case seems to be wholly treated as between individuals.
The plaintiff, as pastor or minister, was one of the con-
sistory of ministers, and elders, and deacons. His office
may be said to be of the essence of the'association

; and
the existence of the fund for the ministry and the other
purposes, seems to be the ground of this assumption of
the relation of trustee and cestui que trust.

The strong impression left on my mind is, that in all
the cases in which a court of equity has interfered to

Judgment restore an ejected officer, it has been on the ground that
there was a right of some specific kind to moneys or
lands appropriated to the office, as in the case of a school
master to whom a revenue derived from a specific source,
or a house, or rent charge, &c., was directly appropriated]
and this, as distinguished from a mere claim to be paid
a stipend or allowance taken from some general fund
In other words, when the applicant can point to any
specific moneys, or any rents, or land, and say that
money, rent, or house, was expressly set apart for me
as holding this office,, and vas held by others for the
holder of the office; thus the court finds the trust
established, and assumes jurisdiction to prevent a wrong-
ful disturbance of the otficer. But when nothing but
the right to receive a fixed stipend out of a common
fund of an institution, applied to many various purposes
and especially for the performance of a duty not essen-
tial to tho existence of the institution, there is nothing
on which the court can properly fasten a trust.

I therefore think the plaintiff fails on thid branch of
the caset
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Mr._Wn (a) points out the distinctions thus : " With 1800

do"; he's 'T''''
Courtof Chance.-,has nothing^

^
do^(tbe office of v,sUor being to hear and determin! ^l!"

all differences of the members of the society amon.
^'"'""°•

themselves, and generally to superintend the inter "al

orwi:^''^'°'^'^"^*°-^'^»'^"->esrdorders of the corporation are observed,) it is only „g
respects the administration of the corporate propertythat equuy assumes to itself any right of interference!^

There is of course a marked distinction between themer d sm.ssal of one salaried officer and the anpoint-

of the trust funds. The latter case would I pLumeb a ways open to the Jurisdiction of the court,'„nd nyperson interested could invoke its aid. But it seem, iabuse of terms to c.ll the plaintiff's dismissal in li

s" teT T'" '"""^" ^^'' °'- f-^^^^-" «f ^^-^
IS cestm que tru.t, and the defendants trustees for him

If there were a visitor named under the charter it

such a difficulty as has occurred in this case, fallin. fg
1

seems, within the definition given abJve of tb.
visitatorial power.

b vbu aoove ot the

The jurisdiction and duty of the court, where there is

court administers and enforces it, as much where he !
S a visitor a3 where there is non . This is clear hlftm principle and authority. The visito;!:::",'

(a) Page 365, 4th ed. 1861.
(*) 17Beav. 266.

n M
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1866. law office, and common law duties to perform, and does

not superintend the performance of the trust which
Wulr

belongs to the various officers, which he may take care

to see are properly kept up and appointed."

No visitor is named hero, and the further difficulty

arises from the fact that the crown gave no endowment,

although creating the corporation for the public pur-

poses of a university.

In the ordinary case of a royal foundation, the

Crown would be the visitor, and would, through the

Lord Chancellor sitting in Camera, act as such, as Lord

Eldon did in 1821, sitting for the king in the case of

Queen's College («), deciding what persons were duly

elected as principal and fellows.

Lord Hardwicke, in Green v. Rutherford (ft), (a

Judgmmt. c*^® frequently quoted), says :
" The original of all

such power is the property of donor, and the power

every one has to dispose, direct and regulate his own

property, like the case of patronage. If the charity ia

not vested in the persons who are to partake, but in

trustees tor their benefit, no visitor can arise by impli-

cation, but the trustees have that power," and it was

held that there being a subsequent gift of property under

particular trust by a third person, not the founder, the

visitor had not jurisdiction to interfere as to it.

Again, in Attorney-General v. Dedham School {c\

the Master of the Rolls takes a similar view.

Sir James Wigram says, in Whiston's case :
" Where

there is no visitor, the Court of Queen's Bench may be

the proper court to redress the wrong."

On this branch of the case I am of opinion that if the

(a) Jacobs, 1. (6) 1 Vesey, Sr. 462.

(c) 23 BeaT. 356.
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alleged breach of trust were such as on the authority of 1866
the cases would bo cognizable in equity, the existence

'^^
of a visitor would not necessarily be a bar.

I have met with no case like the present, in which a
professor in a college, under such a charter as this, has
sought for reinstation. I see nothing in the voluranious
statement of facts laid before us to induce us to make a
precedent if there be none. As Buller, J., says in
Rex V. Bishop ofEly (a) : » I have never been inclined
to assume a jurisdiction on any subject which I have not
found to have been previously exercised by the court,
particularly in questions botwecu members of the col-
leges of the universities. In such cases my inclination
is against the jurisdiction of the court, unless I am
compelled by legal authorities to support it"

Unless the right of plaintiff to the intervention of the
court were most clenrly shewn, I think if the court have Judgment,
discretion to refuse interference, that this is preeminently
a case in which the plaintiff should have been left to
seek a compensation in damages, if wrongfully dismissed.
It is of vital importance to such an institution that con-
fidence and harmony should exist between the trustees
and the professors : that an apparently irreparable
breach has widened between them, is apparent on the
facts before us.

The remarks of Knight Bruce, V.O., in Pickering and
Biihop of Ely (b), are in point. The plaintiff held the
ancient otrice of receiver-general of the diocese of Ely
by grant from the bishop, binding on hia successors, for
life, with an annuity of ^10 from the revenues, with
diet for himself and forage for horses. A large portion
of his fees were from drawing diocesan leases, &c.
He filed hi.", bill to restrain the bishop from taking uway
from hira this conveyancing business. The Vice-Chan-

!P^^

(o) 2 T. R. 837.
(*) 2 T. & C. C. C. 249.
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1866. oellor says: "Being of opinion that the alleged rights
'''^ of the plaintiff in the breadth i< id length in which ho

MithW '''"''"^ f' "^ protected in thoin, are of a nature neither
usual or convenient, nor without hardship or pressure
upon the bishop, I consider it more fit for a court of
equity to leave the plaintiff to obtain redress by damages
or otherwise in a court oflaw, than to exercise its peculiar
jurisdiction by compelling the bishop specifically to sub-
mit Lo the practical exercise of such rights, if rights they
be." Ho tlien notices the want of mutuality, and that
if the bishop sued plaintiff in equity to compel a perform-
ance of his duties he would be refused relief. He says,
jn that and the other grounds he dismisses the bill.

The same judge comments approvingly on this case,

in a case some years later, of Johnston v. Shrewsbury
Railway Co. (a)

jndgment. A large number of the cases cited have been decided
under stat. 52 Geo. III. ch. 101 (called Sir 8. Romilly'a
Act), passed in 1812, the pioceedings being avowedly
under that statute.

It enacts, that *' in every case of a breach of any trust
or supposed breach of any trust, created for charitable
purposes, or whenever the direction or order of a court
of equity shall be deemed necessary for the administra-
tion of any trust for charitable purposes, it shall be
lawful for any two or more persons to present a petition

to the Lord Chancellor, &c., stating such complaint
and praying such relief as the nature of the case may
require," &c. Such petition has to be verified in a
particular manner, and shall be first allowed by the
Attorney-General. An appeal is allowed to the House
of Lords.

The Jserhhampistmd case, the Fremingten School
As

(a) 3D.G. M. &G. 927.
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"nuor tni8 act. Ih© Liidow case r TF/Z/ia v ri 1 1\

under a special act, 9 .t 10 V c eh 8 C
^^ ''"'

aohool. are rogulatoa by 3 & 4 vIc! ch 77
""''""

This act may bo rcgardo.l as affecting procedurerather than jurisdiction, as we find cases in whchthecourt decl.no disposing of largo questions on p.t on

It would not bo right perhaps for this court to -i^.rnU.ho phunt.ff-s bill for want of equity, without ^^^ ,anop.n,on on to nature of his appointment, and e •

nght to dismiss h.m on the part of the trustees.

^

The late learned Vice-Chancellor Usten, in his short

that the pla.nt.ff hold his appointment during coodbeha our, w .le the duties of his office were perfL'ed
'""•"'

h h.s egal remedy was inadequate, and that he was'entitled to the protection of the court.

After the evidence was taken before the learnedChan U, ,, Kingston, he appears to have held 1

1

'

as the legal question had been determined by the Vice-Chancellor, he thinks he should hold the plaintiff enti led

On the rehearing Ihe onlj reported judgn.cnt is thatof my brother S,,ragffe, who reviewed the „ i ie

'

and JeoKled ,n favour of the existence of the iurW tionand for the fall relief of the plaintiff. b„. wi : f I ^
eferenee „ the question whether the ease was sXacalkd for its exercise.

As to the tenure of office the charter gives no express

(a) 15 Sim. 262. Tudor'« Char. Tn.sts. 148. 175.
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1806. directions on this point, and Vice-Chancellor Esten saya

that " the trustees have power to appoint for life, or for

a term of years, or during pleasure."

Apart from any implication of law arising from the

nature of plaintiff's ofiSce under the charter, we see

nothing in the evidence of any contract for any engage-

ment of plaintiff beyond a general hiring, which the law

would probably hold to be a yearly hiring, determinable

as such in the usual manner.

Jadgment.

The charter gives full powers to the trustees to regu-

late the number, residence and duties of the professors,

the management of the revenues and property of the

college, and the stipends, &c., of the professors, officers,

and servants thereof, and also from time to time to vary

and alter their statutes.

Section 15 enacts, that if any complaint respecting

the conduct of the principal, or any professor, master,

tutor, or other officer of the college, be made to the

trustees, they may institute an inquiry, and in the

event of any impropriety of conduct being duly proved,

they shall admonish, suspend, or remove the person

offending, as to them may seem good. (Sec. 16). Pro-

vided always, that the grounds of such admonition,

reproof, suspension or removal, be recorded at length

in the books.

Section 25 provides, that five trustees, lawfully con-

vened, shall be a quorum for dispatch of business,

except for the disposal and purchase of real estate, or

for the choice or removal of the principal or professors,

for any of which purposes there shall be a meeting of at

least thirteen trustees.

If the effect of these clauses le to prevent the removal

of a professor, except for impropriety of conduct, &o.,
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t*e View Of the late Vice-Chancellor, as to a power tomomt during pleasure, can hardly be sustained.

The sections, no doubt, allow such a complaint to be

J?moval; and It is further clearly provided, that a pro-

:s:::i:rtr^^°^^^--^'---^i°^-^-

If the effect of the charter be, that the tenure of officeof a professor is for life, subject to removal only for
expressed impropriety of conduct, then it seems to methat the trustees could not lawfully appoint, during

afiragq' fT •' r ""^ ^"^^'^ ^^''^^' P°'"*« out
at page 399 of his judgment (a).

The plaintiff, under the charter, is a member of the

rate officer, and falls within the rule to be found inmany books thai, as in Grant on Corporations, 34.
-^•""'•

Vfhere a charter gives power to appoint an officer, an
appomtment for life will be intended, unles. it appears
otherwise, either from other parts of the charter, or the
nature of the office."-.(7om^r.', Digest, Franchis; F, 32!

It is not easy to find any direct authority as to the

m many of the text writers ? Is he a public officer in
the same sense ?

In a removal case, reported in 7 Hast 167, Rex vMerskarn, the question was whether a pers;n came
withm the statute 3 Wm.and Mary, ch. 11, as "holding
a public office or charge." Lord Ellenhorough says

:

frnt" I """'' ^' ^'""'•^ immediately or mediately
from the crown, or be constituted by statute ; and this
18 neither onA nnr tb« nfU^- 1-.,. . . , . .

* *"'*
-r.^ otner, bat merely arising out of a

(a) Se« also Darlington School case 6 O n abo j
Lyndhurst. 8.L»w Journal, 10

' ^' ®^
'

"""^ P" '"'<*

20
VOL. m.
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contract with the parish, which the parish officers, with

consent of parishioners, are by the statute enabled to

make with any persons, for the maintenance and em-
ployment of the poor. The question might admit of a

different consideration, if any distinction had been

established between a public office and a publie

charge ; but I can find no such distinction, either in

any adjudged case, or in the sense of the statute."

Again he says • " Perhaps the best criterion for deter-

mining whether this man were an officer, was to consider

whether he were indictable for the negligent discharge

of the duty which he engaged to discharge." Lawrence,

J., says :
" This is clearly no offico, but an employment

arising out of a contract."

Bagga' case (a) is always cited on this subject of

tenure ; but it concerns the disfranchising of a freeman
in a borough.

The Darlington School case (b) reviews many of the

authorities. There the schoolmaster, under the charter,

was removeable in the discretion of the governors. Chief

Justice Tindal notices the plaintiff's contention that his

appointment was during good behaviour ;
" so that he

had in contemplation of law a freehold in his office.

• * If he had, as in Baggs' case, a freehold in his

freedom for his life, and with others in their politic

capacity, an inheritance in the lands of the corporation

;

or if the office of schoolmasti resembled that of a parish

clerk, as in Gaakin'a case (c), the inference drawn from
these cases would be correct. But, looking to the terms

of Queen Elizabeth's Patent, we think the office in

question is in its original creation determinable at the

sound discretion of the governors, whenever such dis-

cretion is expressed ; and that it is, in all its legal

qualities and consequences, not a freehold, but an office

Su iiuuUm vuiy.

(a) 11 Bep. 98. (b) 6 Q. B. 682.

(c) 8 T. B. 209.
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Weir
T.

MkthlefeOD.

He subsequently declares that whatever tenure was 18^56
created by the charter, the governors had no power to

'

make by-laws altering it.

As to corporate offices, it had long been asserted on
Baggs' case « that there can be no power of amotion
unless given by charter or prescription." "Lordi Mans-
field, in Rez v. Richardson (a), says : " We think that
from the reason of the thing and from the nature of cor-
porations, and for the sake of order and government,
this power ia incident as much as the power of makinc
by-laws."

^

But the chief difficulty with us is, whether the office
of the plaintiflf is in itself of that public character which
warrants the interference of either a court of law or
equity, beyond the investigation of any claim for pecu-
niary damages from a wrongful dismissal.

^

Queen's College had no public endowment or founda-
•'°''8«'«*-

tion. It has a royal charter of incorporation—

a

power to grant degrees, but no right of visit or inquiry
was reserved to the crown.

The case cited of aihson v. Rosa (b), in the House of
Lords, expressly decides that the mere fact of being
incorporated by charter, did not make the Tain Academy
other than a private institution. The Lord Chancellor
{Cottenham) says : " It has been decided that when
individuals establish a school to be maintained from
private funds, the regulations under which public schoola
are conducted are not to be deemed applicable to them.
A public schoolmaster is a public officer, and as such he -

cannot be dismissed without an assigned and sufficient
cause. But it is clear that in the case of a private trust
this rule does not apply. * * Then arises another
question, namely, one relating to the effect of an incor-

(a) 1 Bur. 639.
(6) 7 Cla. & F. 250.



iiie

1866.

Kf.y

ERROR AND APPEAL REPORTS.

poration. I asked, in the course of the a'rguflient,
whether there was any line of distinction drawn between
the case of a private establishment, the members of
which had been incorporated, and a case in which no
Buch incorporation had taken place, and I could not
find that any such distinction had ever been adopted. If
so, then I am sure that your lordships would not for the
first time introduce a distinction; nothing could more
disturb the arrangement of a private establishment than
that a subordinate officer in it should be considered to
have a fee in his office."

Again, "If the charter of incorporation impose any
restrictions on them, they would by the acceptance of it
be considered to enter into a contract with the crown
to exercise their Autnority subject to these restrictions.

It 18 clearly established that a private society

^

would have the right to dismiss a master, and there is
Judgment, no difference here between these parties and any other

private society, except that these parties are incor-
porated. ^

Lord Eardwicke said, in Attorney.aeneral v. Place
{a), " The charter of the crown cannot make a
charity more or less public, but only more permanent
than It would otherwise be, but it is the extensiveness
Which will constitute it a public one." This was a case

.

merely on the construction of words of bequest in a
Will.

• '^^l^f'^^ri
'' """°^ ^^^<^^^^^^ in 2 Kent'B Comraenta.

ries, 276. He says
; «« a hospital founded by a private

benefactor is, in point of law, a private corporation,
though dedicated by its charter to general charity. A
college founded and endowed in the same manner is a
private charity, though from its general and beneficial
objects It may acquire the character ofa public institution.

(a) 2 Atk. 88.
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Every chanty which is extensive in its obJed I8(J6
^7, m a certain sense, be called a public charity not^Will a n,ere act of incorporation change a charky from ^a private to a public one. * * f ch.TZ T *"^'
public though admrnistered by a J.f.T'^V'* * TKn^t •. r. ,

^ private corporation.

.nM- 1\ T'^ '^ ""^"^''^ '""''y J^ospital and college ispubhc, ^hile the corporations are private. To h d a coporation to be public because the charity was publ

T' "^ *'™'' ^'^^ '' J^^ ^ith the whole curreS
decisions since the time of Lord Coke." It pTe 298

«Lr;.?"''r r"*^ °"' *^« distinct^ 'bTweLamotion and "disfranchisement," the former anXmg to officers, the latter to members.
^^^'

In the celebrated case of Bowdoin College (a) MrJustice ^^..^ elaborately reviews the law; notcLa;large the equally famous Dartmouth College casT^Tf he

His usual accuracy and clearness;" and adds «th«t a
college, merely because it receives a charter f^^^^government, though founded by private beneac or'

"
nottherebyconstituted

apubliccorporation,contro
l^^^^by the government, is clear beyond all do bt. S thelaw was understood by Lord ITolt in his celebra edjudgment in Phillips v. Burt/ (c).

celebrated

He proceeds, « if we examine the charter of BowdoinCoUege, we shall find that i^ is a private, and not apublic corporation. It answers the very de eruption ofa private college, as laid down by Chief JuZ

X

>hall, m Dartmouth College v. Woodward. It ifaneleemosynary institution, incorporated for the pu poseof perpetuating the application of the bounty of thldone s to the objects of that bounty. Its trustee w
"

m

rilH

originally named by the founder, and

(a) Allan t. MoKcbd, 1 Sum. 277.

(c) 2 T. a. 346.

vSteu with the

(*) 4 Wheaton, 684.
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power of perpetuating themselves. 'Xhey are not public

officers, nor is it a civil institution, but a charity school

or a seminary of education, incorporated for the

preservation of its property, and the porpetual applica-

tion of that property to the objects of ita creators."

It is not expressly stated in the report, !)ut it may be
inferred, that Bowdoin College had university powers
to grant d'^grees, as in one of im by-laws it speaks of
" fees for any diploma or medical or academical degree."

Dartmouth College m^u bj vMjal char'er, empowered
to grant " any such deg*"- >>, bBd Jegi-ees as are usually

granted in either of the uhi-.fisidea vr any other college
in Great Britain/'

Queen's College is a very wide corporation, embrac-
ing all metpberc and laymen of the Presbyterian Church
in Canada in connection with the Church of Scotland in
lull communion with said church, The government is

vested in twenty-seven trustees, and all. the congrega-
tions in the province admitted on the roll of the Synod
may name one person, who shall be put on a list of
names, from which, under certain restrictions, new
trustees must be selected.

I am not prepared to hold that to this corporation we
are not to apply the rules of law referred to as governing
Buch institutions in the two American cases.

It rests wholly with the trustees to create the office

of a professor, and such an office is not, as it seems to
me, of the essence of the corporation. The latter could
exist without it.

If the charter were silent ar^ to provisions for the
removal of a professor, I shoui once hold that such
an officer is removeable by the trustees, and his office or
situation at once by their decision be vacant, subject to
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any o].:a,s for salary in the usual vray, if the engagement 1 866.be oT u yearly nature
;
but not subject to any jurisdiction '-W

of ouher a court of law or cquit;. to restore
; that the

"".!"

service would be of a peculiarly personal character, and
"''""""•

damages for any proved breach of contract the only
remedy. J'

i

It is conceded that the trustees could abolish the chair
of classical literature, and that its incumbent's rights
would cease with it.

Mr. Weir could be « amoved" from the office of
professor, although he could not, without cause, be "

dis.
franchised" as a member of the corporation, according
to Chancellor Kent'3 definitions. His dismissal from
bs^situation still leaves him a member of the corporate

It seems also conceded that the trustees can alter and ">"•«»«*•

regulate the emoluments of any professor.

This power is important to be considered. Unless
the plaintiff can maintain his right to a legal interest or
estate m the office and its emoluments, as they were at
his induction-if he be always liable to any reduction
in the discretion of the trustees, or to an optional abo-
htion of the office by the same body, it seems more a
matter of form than substance to urge his right to a
restoration by legal process.

The office is not essential to the existence of the
corporation, or to the discharge of its functions ; it

•

exists at the discretion of the trustees, and its emolu-
ments depend also on them.

It only remains to consider if the words of the charter
restrict the right of removal, which (in the absence of
such words) I think clearly exists.

HI
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It seems apparent, I think, that any removal of a,

professor must be at a meeting of at least thirteen

The supplemental answer shews that this took plapft

in May, 1865,! after the bill filed.

3ut does section 15 declare the only manner and the
only cause for which a professor can be removed ? "

If
any complaint respecting the conduct of the principal,

or any professor, master, tutor or other officer of the said
college, be at any time made to the board of trustees,
they may institute an inquiry, and in the event of any
impropriety of conduct being duly proved, they shall
admonish, reprove, suspend or remove the person
offending, as to them may seem good

j provided always,
that the grounds of such admonition, reproof, suspen-
sion or removal, be recorded at length in the books of

Ji«*w»«»t. the said board."

These sections do not seem to have been followed in
the plaintiff's case. Is he still, therefore, de jure^ pro-
fessor of classical literature ?

If a professor can only be removed in the manner
prescribed by this section, the same rule must certainly
apply to the other person's named, viz : " masters, tutors
and other officers." All of whom would be equally
irremoveable except as therein provided. Sir Jamca
Wigram, in the case already cited, pointed out that if

the master of the grammar school could make out the
existence of a trust in his favor, the "Janitor," on
being discharged, might equally come to court for

restoration.

A master or tutor, casually employed, or any other
of the many " officers " about a university, might, oa

(a) Charter, seo. 29.
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!?, . " °°."'<' ""thonHe, that its hd.ler takes it «ith

J' iflis would be a dismissal for cause.

-^l*'i:rrr s:t;*j ;r;""° 'f"-'"

lei

I "^66

for «.»8e m strict p„rs„a„oe of the 15th sectlol?
"^

»rged by plaintiff" ., -f I °"°"'' '"'' "" "^l-"

I have already stated that I consMpr !,« r m *

«-gTuet°withT-!°"' ""'T «'™^
*«' '° P'™«ff•»"gauent, with all us inevitable consequences.

_ili:^[i_^j;^^«™»aid in aa>on t. ij„,
(„),

Jndgmeai

21
(«) 7 Clk, & F. ;?5a.

VOL. III.
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1866. " There are many cases in .vhicu it would be highly
"^"^^ inexpedient for the intero-^' of a body like these trus-

Matutfon. J®^^'
***"* * ™"" should rontlnue in his situation, though

it might be difficult to shew a legal ground for his re-

moval. lie may be unsuccessful in the dischnrge ot his

duties: he may have great abilities, but yot, be unable
effectually to exert them in the instruction of his pupils.

This might be frc-nx evil to an institution of this nature,
and yet it might 'ot amount to a cause which in a court
of justice would justify the dismissal of the master. At
the same tim-^ if must be admitted that the circumstances
I have menticried would form a good ground for desiring
the master's dismissal.

"

It is needless to enlarge this list of actual, though
not perhaps legal disqualifications. An uns^aineu moral
character, high intellectual attainments, and unsparing
activity in the discharge of duty, may, and often do,

/u<i«-..i.t
*'°;^'''^* ^'"'^ unhappy forms of temper, restless irrita-

bility and morbid sensitiveness, or jealousy, which may
utterly unfit their possessor for the useful discharge of
the delicate duties of education, and the creation of re-

spect and confidence amongst fellow-workers and upils.

The court anxiously avoidt ill ihjrmeddlu,.' with
the merits or demerits of individuals in the unfortunate
disputes that have resulted in this Mti nation.

It is sufficient to say that, wherever the blame rested,

a state of things was disclosed most injurious to (Ijb

best interests of Queen's College.

We are anxious to carry out th^ benevolea .ir« ons
of the last stction 'f the royal charter, wh .h eujc*ini

on courts of justice that its language "shall be con-
strued aiid adjudged in the most favourable and benefi-

cent sense for the best advantage of our said college."

I have bestowed macu consideration on the argument
of plaintiff as to his legal right as professor, and have at

last (although not without some doubt), arrived at the
concluaion that he was removeable by the trustees, at
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MVIr
T.

MllllitlOB.

ZltfaUr '^ ''T'''
""'"''^^ '' members .as 1866.present, although not for cause under the Ifnh section.

^

J'l\tl
•'"'

T""^
""•'' ^' allowed-that the plain-

tilkth
"'"•"' '^^'^^ should be dis„,i.Hed. I

.q""7 nor i„ ehould interfere. e,e.p „ 7 r/

16S

On An App.al ,hom th> Couut o, Q.ken'. B«ch
Gamblk V. T„. Great Whstern Railway Company

a ;alt:Xv 'm^^^^^^ '".:
"°"" ''^'-- "^^ '^^ -re fact of

evidence of cent, .
' „! v*^*"^''

'^"^ "°'' "'"'""» <""°e

compan, from Mrlia " '!iT' '° '"^^ ^'^-'- -'-« the

^

Appeal from the Court of Queen's Bench TI,«judgment appealed from is reported in LlTrl ,

Fge^Or of Uje Reports of thlt cott wh r ^t::^the case are clearlj set forth.
« "'e lacts ot

oy toe said judgment was that gf insurers wl,i„l, „
only attach when the carrier has th^r,
•ke goods; .hat, in order .o^tLlh::;:^,^

-gsestion ^r; lo-ns:;^;::: :,,t;^^:;:"
'^ "»

act .hieh is e>iden„. of „ ..J, ^'i' ^^r^'Zdehvery oannot he established by conduct of ar^rey
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181(0. negative or passive character ; and that the illustrationi

^'~~^"~'
in the judijmpnt of the learir '

jufiffo who dissented
Oimbl*

, . , n 1 ,1 1*. 1 1

_ »• from the iiuk'ment of the court below, exemplined the

»»iiw»yco. reasons wliy the phiintifT cannot recover in the absence

of express delivery, or of evidence to shew a retention

by him of possesaion after having required the defenUantf

to take charge.

In support of the judgment the plaintiff submitted

that there is no distinction in law between the liability

of carriers of passengers having luggage with them,

from the liability of common carriers of goods ; and

that the plaintiff was entitled, under the contract, to be

carried from Chatham to Toronto by the defendants,

with his luggage ; and the travelling bag having been

taken by the plaintiff into the passenger car of the

defendants, there was a delivery to them, and they

were liable for its loss.

Argumtnl.
Mr. Irving, Q. C, for the appeal.

In this case one material ingredient is wanting which

appears to have existed in all the cases cited in the

court below, namely, some delivery, actual or construc-

tive ; or knowledge brought home to the party charged

of the article lost being on the cars. Since the argument

of this case, a report of the decision in the case of

LeOonteur v. The London and South Western Railway

Co. (a), has reached this country, and it is submitted that

the language of the learned Chief Justice {Cockburn) in

disposing of that case shews that if the plaintiff had

taken possession of the goods sued for in that case, the

company would not have been held liable. Here the

bag of the plaintiff was not delivered to the company's

servants ; nor is it shewn chat it was offered to them

and that they declined to take charge of it.— 2%«

Midland Railway Company v. Bromley (6).

Mr. tT. Hillyai'd CaTiitroTi^ Q. 0., anu. aiX. «-. j.-

Boulton, contra.

(a) 13 L. J. N. 8. 825; 8. C. 14 W. R. 80. (6) 17 C. B. 882.
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.bo^at"tl%lst"o?'tir'''"

^^'-- «-'« - or .866.person ot tho passenger, for which th« *—v-^

ZZ7JT ""V."
'''' '-'^'^^' person: pt^

^h ch the .lefenclants here must b. held responsibleIf the v.ew the defon.Iants contend for were upheld U

_

After taking time to look into the authorities thojudgment of the court was delivered by
'

was pronounced m the court below, the report of•no er case decided in England has rea d th -

2rZ\:iJV'r '' ''' j'^^'^^^ *^«-- ^^^
ZioZVll f

''''"* '^' '''^' ««* forth by the ^--...n.,
m..jonty of the judges in the court below, in Jvin^

Lers . /h
'^''^'""^ ^'^^ '^'^^S"g« of railway passen^gers .n th.s country and in England ought not inmvjudgment, to change the nature of the lla i% Jf Thecompanies as common carriers.

th?^' ??r''^'"' '"'' '^ ^"^ innkeeper: Supposethe guest delivered to the landlord a trunk and onlvin ending to remain for the night, took to h.'' b?d ro L'a carpe bag and small articles; if the bed-room wer^broken into and any of these smaller article stln I

Himself from his liab.luy safely to keep thes. articlesrnerely because they were placed in the belo m b;he owner when he had given the trunk special yto the hos
,
and thereby indicated he had taken theother articles into his personal possession.

The princinies Im'rl (lo^rr ••- 'v -
^

;. *u "/- '" "'" c^se last renortpfln .he Cour. of Q„ee„., Ueach in England «„
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m

1866^ in this country as well as that which prevails in

^i;;^ England. Primd facie, the carrier is liable; and if he
T.

Great West'..- i'J^ *° ^e discharged from liability it must be by some
B^w.,co. contract, either express or implied. The managers of

railways are generally astute enough to insert conditions
in their tickets, and other contracts, to discharge them-
selves from liability, and until they in some emphatic
manner inform the travelling public that their com-
panies will not be responsible for baggage placed in
the cars by passengers, it will not be inferred that
travellers have discharged them from the common law
liability to carry it safely.

I transcribe portions of the observations of the judges
in LeConteur v. The London and Souih Western
Railway Co., the case to which allusion has been made,
as reported in the Law Reports, Common Law, vol. i.[

page 54 ;
though the case was not decided on the point

^^
now in dispute in this cause, yet the views of the learned

udgment
j^^jg^jg g^e SO clearly expressed, and they declare the
law of the subject so plainly, and being in harmony
with the other decided cases referred to in the court
below, I think we may safely rely on them as indicating
the judgment we ought to give in this matter.

CocJcburn, G. J., said
;
" When the case was first

opened, I had imagined that the facts were such as to
lead to the necessary inference that the plaintiff had
taken possession of the chronometer, (being the article
for the loss of which the action was brought), withdrawing
it from the custody of the Company, and keeping it in
his own personal custody and charge ; but I think my
first impression was incorrect. I think it appears that
what took place was this : that by the desire of the
plaintiff, the porter of the company placed this article in

a carriage, in which a particular seat was to be appro-
priated to the use of the plaintiff. I am very far from
saying, thai there may not in these cases sometimes be
a state of circumstances in which a passenger, who has
baggage, which by the terms of the contract the company
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".h him, m.y „„, release the company from their -—

'

bv Sl°° "ATT"
'"'• *= '* """""^ of ">» artiol', »

°'""*

but I ,h,„k the c,reu„,„a„ces mu,t be strong to relie,;

article, that ,s part of the passenger's baggage to be

Zr' "'fj'''"
'• "^ "= J°i"' oonstt'of thepassenger and the company, placed in a carriage withh.m that the company are necessarily released fr™ ,I^robi g.„o„ ,0 carry safely. Nothing could be more incon-venient than that the practice of placing small art*"

It '
".™°™"'"' '» "-o passenger I have with ^m the carriage ra ,h,ch he is about to ride, should bediscontmued and if the company „re, from th 1 eact of articles of this description being placed T„ acarnage w„h a passenger, to be at once relieved from "heOb iga ion of safe y carrying such articles, it would f" lowthat no one who has occasion to leave the carriage ternporarily would be able .o have .hen, with him^f h anydegree of safety. I cannot think therefore we ought toome to any conclusion, which would relieve the companyunder such circumstances, from the obligation, as carriedt. carry the baggage safely, which for general onven nTiought certainly to attach to them. I etnnot help ,hMi„!

nd !d°" ";
°°*^'

'° '""''"' '''' "P"'"' oircLstane!mdeed, and circumstances leading irresistibly to theconclusion that the passenger take, sachconUand
charge of his baggage, as to altogether give up all ho Jupon the company, before we can say ,h!t the company

theTossT
'"'""'"' """'^ "" "' """= '" "« ^vcnt o'l

LmhJ.,sM; "TheBrst question is, whether thechronometer was delivered to and accepted by the com!pany as carriers
;
the contract was to carry the nass.nlw.a h„ ordinary l,a_gg.ge, and the case stateson arriving

•t the station at Southampton, the passenger took Zchronometer in his hand, gave it to the porter of thedefendants, and the porter then in hi, presence pLed
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1866. ,t upon the seat. The passenger went away for some
^;;^ purpose; while he was gone the chronometer was stolen.

or.»tw«»'n ^'he porter was there for the purpose of assisting the
^^-'^co- passenger in removing his luggage, which the railway

company had contracted to carry. The railway com-
pany might have said :

« Whilst carrying this upon the
seat of the carriage it is not safe, we will put it where
we think it more safe.' We know it is the every day
practice for passengers to carry, with the consent of the
company, carpet bags, books, and cloaks, and things
they want upon the journey, in the carriage with them.
It cannot be saia the things are not in the custody of
the company as carriers, because they agree, at the
passengers' request, to place them in the carriage where
he sits. There is no fact to shew that this passenger,
•who was entitled to have his luggage carried by the
defendants with the ordinary liability of carriers, took
it out of their custody or relieved them from that
obligation."

Jttdgmeoi,.

We are of opinion that this appeal must be dismissed
with costs, and the judgment of the court below aflSrmed.

Morrison, J., retained the opinion expressed by him
in the court below.

A. Wilson, J., concurred in dismissing the appeal,
at the same time expressing a doubt whether, if the
facts had been more fully brought out, they might not
have led to a different result ; but as the facts were
shewn he did not see that any other result could be
arrived at than an affirmation of the judgment appealed
from.

Per Currww.—Appeal dismissed with costa.

[Morrison, J., dissenting.]
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against ti,e -nicipi^: ^e: /ora ;\ ; Tt/e?"
'''''''

nor is a party aggrieved by such act Lund t

°'''"''"''" •

act on witliin six n.nn.j,» <• .1^
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The defendants pleaded ,he general i,,„e by «atule.

Counsel for the defenJant,' afterwards moved for a r„l„'
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lN6ff. was given, and that the action was not commenced

^"Z^ ^'''^'n six months next after the act was committed

;

Corporation
f"*^

^Iso because of the misdirection of the learned

Bruce""*" *ju<ige in overruling the objection to the plaintiff's
recovery, that the action had not been commenced
within six months next after the act had been committed.

The court refused the rule ; the defendants appealed
for this refusal of the rule

:

1. Because the defendants were entitled to such
notice of action, and none had been given ; and,

2. Because the action was not commenced within six

months next afcer the act complained of was committed.

The appeal came on to be argued at the sittings of
this court in March, 1865.

Mr. S. Richards, Q. C, for the appellants (the

Angnment defendants below).

There is a conflict of opinion between the Queen's
Bench and the Common Pleas as to the necessity of
notice to a municipal corporation in such a case as the
present. The Queen's Bench holding that the corpora-
tion is not entitled to notice because the statute, ch.

126, of the Consolidated Statutes for Upper Canada,
requires that the notice shall be served on the person,
or left at his place of abode ; and no such service can
l^e made on a corporation aggregate, as it cannot be
personally served, and as it has no place of abode.
And the Common Pleas holding that the statute dees,
with the aid of the Interpretation Act, U. C, ch. 2,

sec. 12, apply to corporations as persons—that they may
perform a public duty—and as it is conceded their

officers and servants, while carrying out the .corporation

directions, are entitled to notice, that tha corporatiou
, i 11— t .'.i 1 . _ .. . _

luissj. cquaii^' ui; eniiucu lo iioiice as those whom they
employ.
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I860.
The cases in the Queen's Bench are : Brown v The

Township of Sarnia (a), Snook v. The Town of
^^^fford (b), McKenzie v. The City of Kingston (a), v.

McOrath v. The Township of Brock {d). And those 0"?=^*m the Common Pleas are : Croft v. The Town of^'^'
Peterborough (e), Eeid v. The City of Hamilton (f)
^^rclayy. The Township of Darlington (g), Allen r.
The City of Toronto (h).

A corporation may have t. place of abode, which is
presumed to be its place of business, as in the direction
ot the process of summons in commencing action—C LP. Act, sec. 1. Mason v. The Birkenhead Improvement
Commissioners (i); and corporations are held responsible
in a variety of actions, which treat them as persons-
they are liable for slander, for assault and battery ~
Addison on to.ts, 714, 762; Stevens y. The Midland
Counties R Co. {;), Whitm v. The South Eastern
^' to. {k), Benton v. The Great Northern R. Co. i,l).

Argument.

Mr. a Robinsok, Q. C, contra.

The reasons are given in Snook v. The Town of
Brantford, before cited, why chapter 126 doe. not apnlv
to municipal corporations, and he could add nothing
further; there was a direct conflict on the point
between the two courts, and all the cases bearing upon
the question had been already cited.

The six months here were no .lir, Ibr there was a
case of continuing damage, and oaan-/! therefore be

{a) IIU. C. Q. B. 215

(c) 13 U. C. Q. 15. 634.

(«) 5 U. C. C. P. Ul.
(.i\ Th AtO

(«) 8 H. & N. 72.

(*) J. E. JB. &E, 116.

(") 13 U. C. Q. B. 621.

id) Ih., 620.

(/) 5 U. C C. P. 569.

(Ay U. C. 0. P. 384.

U) 10 Exch. 35 ?.

{i) 6 E. & B. 860.
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1866. governed by such a case as Turner v. The Town of"-^ Brantford (a).

T.

Corporation
of :iu,on A Draper, C. J.—The 14th & 15th Victoria, chapter 54,

annulled all previous enactments, giving certain privi-

leges and protection to justices of the peace, and other

officers or persons fulfilling any publ'c duty and acting

bond fide in the execution thereof, and it put all such

privileges and protections as to notice of action, limita-

tion of time for bringing such action, costs, pleading

the general issue and giving the special matter in

evidence, venue, tendering amends, and payment of

money into court, upon a uniform footing.

The 16th Victoria, chapter 180, (passed the 14th of

June, 1853,) by section 15, which is not very accurately

penned, repealed, so far as regarded Upper Canada, so

much of the 14th & 15th Victoria, chapter 54, in respect

to actions against justices of the peace, together with
Judgment, all Other acts, or parts of acts, inconsistent with the 16th

Victoria, except as to statutes by such previous acts

repealed. The 14th & 15th Victoria had, however,

repealed all preceding statutes on that subject.

But though the 14th & 15th Victoria was repealed

only as to justices, the 16th section of 16 Victoria,

chapter 180, enacts that the last acJ; shall apply for the

protection of all persons for anything done in the

execution of their office, in all cases in which by the

provisions of any act or acts, the several statutes or

parts of statutes by this act repealed, would, but for

such repeal, have been applicable.

The last act, and the Consolidated Statutes of Upper
Canada, chapter 126, superseding it, enact, that every

action to be brought against a justice for any act done in

the execution of his duty, with respect to a matter

(a) 13 U. C. C, P. 109
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his jurisdiction n,. f... . ,
^ "'^^ exceeded

aot.on Bay be maintained by the personTntrJ '•

°"

«"* justice, j„3. as before LmZZZr^ST
2)1 but no action shall be bron^b, *

P™°''7.(Se«ion

»ndersuchconvictio„ororder„„,!,
. b»,r

'"« ''""^

nor for anvthin. ,!„„. j
""'"""»' l>=en quashed,

justice .c%rtfro ,! " "^ " "'™"»™«a "j =«cl

which has b^n f lo d IITT'^^' *^ P"'^' »»'

same matter nnt slch r T'" " ""'"
'" «>«

quashed_(Sectio„ 8V no T""' '' "^" '»» t^"

-.ionedtr. hi;:: ::;:„rdr
'^™' '°"

or order, or if the warrant ^00™!!^"°™"°"™ «»•-•

applyexclasivcly tojosi es Thes'tb ""
"""'°°»

the proceedings Th , . , !
^'°"^^^' *° «^* ^^^^e

either afjainst ^JtZl f\ '''''°"'
'

^°^'0"s

e>=pressed, in favor ofjus,icer„„|y b„ /
"'' ,<'«'';. "=

whether tbe 12th «.i-^^' ^^ '"'^^^ ^'^ ^oubtd
.-_ Jy '^ ^''''' '^^''«n ^as intended to .nnK. .^«nj wihers Uiau iustipp<j • I k; i •.

" "''' -^ '^'

::2:--'»^-^;-M::ihr.;:r:„-;;
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1866. On comparing the first and last section an obvious

H*^^ difTerenco presents itself. The cases for the application

iH'

Corporation °^ ^^^ ^^^^ soction are plainly defined by the statute

;

of^Huron A whether any party not being a justice can claim the
protection and privilege accorded by the last is a matter
of judicial interpretation. All the privileges given by
the act belong to justices ; but, excepting those in the
first section, the question as to whether the remaining
privileges created by subsequent sections are applicable
to others than justices is left to be determined by the
courts, for they are given to such others only " so far
as applicable." It has been held that they are not
applicable to sheriffs, though they are public oflScers,

when sued for acts done in the execution of their duty.

The language of this act, without other aid, never
could be held to include corporations. This result is

deduced from the interpretation acts. The first of
these applicable to the statutes, passed since the union.

Judgment, is 12 Victoria, chapter 10, which recited that it was
desirable to avoid, by the establishment of some general
rules for the interpretation of our acts, the repetition of
words, phrases and clauses, which are rendered neces-
sary only by the want of such rules, and enacted that
such provision should apply to all future acts, except so
far as it shall be inconsistent with the context ; and
(section 5, 8thly,) that the word "person" should
include any body corporate or politic, or party, and
the heirs, executors, administrators, or other' legal

representatives of such person to whom the context can
apply. Then chapter 2 of the Consolidated Statutes of
Upper Canada was passed " to prevent the unnecessary
multiplication of words, and to give definite meaning to
certain words and expressions which may be provided
for by a general law. This act is in force in Upper
Canada only. Section 10 enacts, that the word person
shall include any body corporate or politic, or party,
and thfi hoirn f.Yppnff.ra nAm;^:„t-^i. .„ -^v . i >

representatives of such person to whom the context
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applies. Section 19 provides tlinf fi«
tained in th« Tnf

*^ ° '^^^' '"^* *''e provisions con- 1806.

contat J I',
J"^^''P'-^'/'*'«"

Act of Canada, and not W-
S ttes of TT T' '';" ''PP'^ *^ ^^^ Consolidated "r^
R adilrl T ^"""^^^ "^ ^' incorporated therein, "rr-kiteading these two interpretation 'acts together and""^"referring to section 3 of the InterpretatFon It ofCanada as well as to the statute 12 Victo!- a, dipt r10, I presume that the following words whioh J
section 2 of the Upper Canada^' ^e . jt IT^^
' unless otherwise declared or indicated bTttcontet

'

Canada All ih
^ Interpretation Act of

why the ,a„, f„^ „f ,„„^,^^^, ^^^ ^^^ ^^^^^^^^^ ^^^

The question then i., whether the word "«„,.„•
used in chanlor lOR n. i-i .

person, j«j,Mi.t.
" ^""P'er J.io, Consohdated Stalntci. ^f ri„.

puDiic duty, extends to corporations.
*^

The appellants are a municipal corporation and

XgeTr^hV"
''^ ^"' ''''-'' as^h?;l^:ti^

alleges, and the jury must be taken to have found the

theVdrtr, .1 '.^l"*^
'^ ^^"^°"' ^•J"'^h made ittheir duty to cause that highway to be planked, gravelled

^oXtsTitarthr^^^^^-^-^^^^^^^
cutadrainanfled^fe^::;^:^^^^^^^^^^^
stopping np an old one. a„J ,.,.,->.- --.^ - ,-

'

tie water collected in the" irJnW::^"^TtPlamtirs land. This wori was completed "n isat
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Since when, in times of freshet, the water overflowed
the plaintiff's land from year to year. In 1862 this

c~ion *°^'0" ^^''is brought. I do not connect this injury with
BtIT" *«"y illegality in the by-law, assuming the highwa- as a

county road, none is suggested or complained of, nor
does It appear that any ground existed for quashing the
by-law. The 202nd and 203rd sections of the Municipal
Act will not therefore apply ; and if the defendants are
entitled to notice of action, and that the action be
brought within six months after the act committeJ, it

must be by virtue of the extension of the provisions' of
chapter 126 to them. It is to bo remembered that the
question, whether by force of the interpretation acts the
word "person " includes a municipal corporation, is not
limited to a case where the act done is illegal and yet
was authorized by a by-law which is also illegal ; but
extends to all cases wheve t!u? act producing injury to
another party, is nevertheless within the scope of the
authority given to, ov mu,;. imposed upon, municipal

Judgment, corporations by statute. I; chapter 126 applies to this
case, it must also apply to the case of an act done under
an illegal by-law, and then the argument of Burns, J.,
in Snook V. The Toivn Council of Brantford (a), applies,'
and with increased force, since long after the Interpre-
tation Act of 12 Victoria, and after the two superior
courts of common law had given opposite judgments
upon this question, the legislature passed the Municipal
Corporation Act of 1858, which contains the same pro-
visions as the preceding act upon which that argument
was founded, and which, by renewing the special protec-
tion as to acts done under illegal by-laws, tends strongly
to negative the conclusion that the legislature had given
or were giving a more general protection to municipal
corporations under the acts for the protection of
magistrates.

It is unnecessary to repeat or review the conflicting

(o) 13 U. C. Q. B. 626.
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ieoiaiona in the two superior courts, which were cited on IS06

wa then 1^ !''*'"*' ^'^P^^'- ^'^^ ^o reference "r"
chapter 180 t I ^"7 ^7''''°" °^ '^' '''^ Victoria,^^^cnapter 180, a. affecting the point in dispute. I nre^'""sumo because the statute 14 & 15 Victoria wa in orJ
ju tices of the peace, though the 16tl, section of the lastat prodded that the act .hould apply for .he protec^on

hese words prevented the 16th Victoria from appK-in.

in crpretation " corporations " being given to the words

Ma.n,.Jn o^ ," <^orporation of Hamilton,MacaulayQ.3., makes a passirg reference, but withouany special remark, to the statute 16th Victoria

But as the Interpretation Acts declarft flmf ,\.

w. and that the context .nd obvions intent of thatWute exdnde, then,, or .t le.«. exeludee mnnio p.corporation, from i„ pnrview. The language uJeTrnOTery .eofon, except the first and la.t,Lid aeem opo,n. to justices of the peace only; and the first eo«o°

It!, ^^ f""-
"""^ »°^ P^"""" '-"•"'led in theprotection thereby giveD, nses language to which fL.j

construction must be given to ma£ it^ply t '„ "
rlt.on»

;

while the last only extends the privileges a^dprotection not conferred by the first section ^„ theofflcers and persons mentioned therein "so f,V
•pplieable.'. If this act does apply troo%„rl '7 ti":first section, which expressly mentions all " per" on,

••m™ beheld to include them; it would have done sohad thA laofc ofl/,f,V- »-^f i. . -
uone soa_E „..,,vion not been part of the act, and aa r

oonsequence eveiy action brought against aSatcorporaMon for anything done in the ferformanceTf ite

VOL. III.
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1863. duties and, as is argued in the present case, in the
^^^^vj^ execution of its power, must be an action on the case

corpo«tion
^°^ * *°''*^' ^"^ *^® declaration must allege that the act

Bruw"™"
* complained of was done maliciously, and without reason-

able or probable cause, and on the general issue this

allegation must be proved.

To mj apprehension, it is clear that the legislature

never contemplated the general application of this

section to municipal corporations; and I am equally

convince'!, that no part of this act ought to be construed

as applying to other than natural persons and individuals

holding station or office, to which certain public duties

are attached ; the execution of which, in their official

capacity, might expose them to actions.

I agree in the reasons given in the judgments of the

Court of Queen's Bench for their cdnstruction of the

word " persona" in cases like the present, and I cannot
Judgment, but fcci, that no small part of the reasoning of the

then learned Chief Justice of the Common Pleas in

contesting the argument of Burns, J., above referred to,

is weakened, if not wholly displaced, by the subsequent
action of the legislature.

I am of opinion this appeal should be diamiseed with
costs.

Richards, C. J., said he was unable to concur in the

views just expressed by the learned Chief Justice. The
point involved had been freequently discussed by him
with the late Sir James Macaulay, and nothing that

hud since occurred had. created any doubt in his mind
as to the soundness of the opinions expressed by the

judges in the Court of Common Pleas. It was unne-

cessary for him to say more than that he concurred in

the views yrhich were enunciated by Mr. Justice Adam
Wilson in the judgment which he had prepared oa the

present occasion.
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th^'rl ' A7 ^
'***"*'' *° ^« considered are 186G.

the following: Chapter 126, section l^Evory action -^
brought against any justice of the peace, for any act '"^v*'"'
done by h.m in the execution of his duty as such justice, o^'""-".
With respect to any matter within his jurisdiction as"''"'

MmT'"* °'J^T' ''"y «ther officer or person
fulfilling any public duty, for anything by him dune in
the performance of ouch public duty, whether .ny of
Buch duties arise out of the common law or he imposed
by act of parliament. Jiall be an action on the case as
for a tort; and in the declaration it shall be expresnly
alleged, that such act was done maliciou-sly an.J with,.nt
reasonable and probable cause; and if at the triul of
any such action upon the general issue phuded, the
plaintiff fails to prove such allegation, he shall bo n.n-
BUit, or a verdict shall be given for the defendant.

Section 9-No action shall be brought against any
justice of the peace [see section 20. extending this and
the other sectionB to every officer and person mentioned auag«.e„tm the first section,] for anything done in the execution
of his office, unless the same he commenced within six
months next after the act complained of was committed.

Section 10~No such action shall be commenced
against any justice of the peace until one month at leant
after a notice in writing of the inton^lod a.-tion has been
delivered to him, or left for him ..t h,8 n.ual place of
abode by the party intonding to commence the action

Section ll-Provides for the venue and plcadinff
the general issue.

Section 12--Provide8 that the action shall not be
brought m any county or division court against a
justice of the peace, for anything done by him in tho
execution of his office, if he object thereto and pive a
written notioe of his objection.
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^^ Section 18~Provide8, that after notice given, and
'^^^ before an action has been commenced, the justice may
(wiuon ^^"'Jer amends for the injury complained of, or afterofHaroB * action he may pay the same into court.

Section 14-Provide8, that if the jury think the
plaintiff is not entitled to greater dairagos than have
been tendered or paid, they shall find a verdict for the
defendant.

Section 16—Provides, that the plaintiff, if he accept
of the money paid into court in full, shall be entitled to
his costa.

Section 16—Provides, that if at the trial the plaintiff
do not prove:—1. That the action was brought within
the time limited. 2. That the notice was given one
mouth before the action was commenced. 3. The
cause of action stated in the notice. 4, That the cause

Judgment ^^^ ^ction arose where the venue is laid. 5. When the
suit is brought in a county or division court, that the
cause of action arose within the county for which the
court IS holden, then the plaintiff shall be nonsuit, or
the jury shall find for the defendant.

Section 19—If in any such case it be stated in the
declaration that the act complained of was done
maliciously, and without reasonable and probable cause,
the plaintiff, if he recover a verdict for any damages, or
if the defendant allow judgment to pass against him by
default, shall be entitled to his full costs of suit.

Section 20—So far as applicable, the whole of this
act shall apply for the protection of every officer and
person mentioned in the first section hereof, for any-
thing done in the execution of his office as therein
expressed.

The Upper Canada Consolidated Statutes, chapter 2,
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Tv ho^'
^'''''*^'' '^' ""''^ "perBon" shall indade 1866any body corporate or politic. sl^^

Hodgint

mgs i„ the action before final judgment may be eemdon the n.ayor, ™rden, reeve, president, • •^.
or "e„t

funtTt""' "/""^ ''™"°'' "' "gene/ h?r

or any business for, any eorporalion ivhose chief place

1m "^ •'^ "'.""'"^ """^ ""' • "ri' of summon^

byl'^ t°dtt'
^°'; ''°'"" '"'- P""^-> '- ««« •

P««, no action shall be b.ought until one month ,has elapsed after
«l..hy.law,&c.,h.!been,u.shed„rrl

"^'•

fi^LV "°°"'u"'°''"°™"''»
°<"i»i° writingof theinten^t.on to bnngsuchaction has beengivcn to the corpor«iln

fh? :Vw Jr'dl """""r •°"'"™ -«°8 ™der

provides That '
"y"'"""-; ""i, section 337

reason of their non-rent bin K *" ™'"°"' '">'

«.r.,e months -f^^07^WeTersrlut"'

Be!!b T™"'"'''''
'"™ '"' ""S"* by the Queen's

..d' fbTerof" .:rv
'.', '"''°™"™' -'" *• '"•».

ooject ot the legislature, as exDressed in iU^
preamble [of the act 14 4 15 Vilria, chlZ « .ow«i.p..r 126 of the Consolidated S^tu.^ of UppJ
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1866. Canada,] which was to alter, amend, and reduce into one
"^^^ act the various acts, whereby certain protections and

ooriMnUoa pr»wleges were afforded to magistrates and others which

Brui.°"*° *''^«>^« not of a uniform character.—^rown v. Samia (a).

2. The content of the act shers that the statute only
applies to individual persons (b).

a. The two modes of serving the notice, pertonally or
by leaving it at the utual place of abode^ are altogether
inapplicable to municipal corporations (c).

b. The service of a notice of action is not within the
moaning of the act, which provides for serving the head
of the corporation with " writs and process, and other
papers and proceedings before final judgment " {d).

(c) Personal service upon a corporation cannot be
interpreted to mean upon the head of the corporation,

Judcment. ^^^ would be scrvicc only upon a part of the corporation.

3. The 14 & 15 Victoria, chapter 54, did . not apply
to any of the then municipal acts, 12 Victoria, chapter 81,

13 & 14 Victoria, chapter 64, 14 & 15 Victoria, chapter
109, or 16 Victoria, chapter 181, because it had refer-

ence only to "so much of any act now in force as
confers any privilege," as to notice or limitation of
action, or amount of costs, or pleading the general
issue, and giving the special matter in evidence, or
venue, or tender of amends, or payment of money into
court; while none of these municipal acts gave the
municipality any privilege as to notice or limitation

of action, oar as to amount of coats, ko.'-'tSnook t.

Brantford (c).

4. Because none of these municipal acts fall within

(a) 11 U. C. Q. B. 218. (b) 11 U. C. Q. B. 219.

(«) Rid. 219, (d) Ibid.

(«) 13 U. C. Q. S. 628.
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force ^Tr ;'Tl'''^""
"actsof parliaa.entin W-

force in Canada, both public, local and personal "T"
to ZLrir*'" T*'u*'°"'

""'^ P"^"«e«» ^'•^ afforded o?rir*
to magistrates and others "

(a).
"**•

5. Because none of these
amended " by this statute.

•ots "are altered or

6. Because, apart from the Interpretation Act the

ogislature had not municipal corporations in view whenhey passed it; all the language was applicable rtHcti;

•pphed a corporate body without a strained andunnatural construction (6).

7. Because the word "person" in the Interpretation

Bisteit wi h th -'f';^'V' «°''P°'-'^»'°««> if it be incon-

con ext, and the object and intent of the act and the

Caon -• ton;'
-" T '"^^"'^^ *° »PP^^ ^'^^ ^-^person to municipal corporations (c).

8. Because if the 14 & 15 Victoria, chapter 54, boextended to municipal corporations, Tt might happenthat a party would have little more han a we k wE
stt^riif

""' '" "'' ''' '' '' victo::'ch'::t^
81, section 156, no action for anything done under a

of actLn h !k T "^""^^'^
' °°« "'^"th's notice

bLrr s."
''''" *° ''^ «'^«"' *°^ *»•« *«tion must be

ctjt^T;^"'^'"^"'^^^^*^^^^*^^ Victoria!

- 9- BecausMhe 13 & 14 Victoria, chaptor 15, limiting

(•) 18 U. C. Q. B. 824.

(•) Ibid. 626.
(*J 18 V. C. Q. B. 624.

id) Ibid. 626.
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1866. the time of bringing this action to three months, would
""^^^ have the effect of depriving a party of all remedy if he

CofMT;tion ^^^ to wait until the bylaw was quashed before bringing

BrooT"" * ^»8 action, or the time mentioned in the act must be
assumed to have been altered by the 14th & 16th Victoria,
chapter 54, «* a conclusion which [the learned judge
said] I am not prepared to adopt" (o).

10. Because the three months' limitation in the 13 &
14 Victoria, chapter 15, would be reduced to two months
if the 14 & 15 Victoria, chapter 54, be held to apply to

corporations (6), or the time therein mentioned must
be held to be extended to six months (<?).

11. Because after the passing of the Interpretation
Act, and the act of 14 & 15 Victoria, chapter 54, the
legislature " has used the same language as to corpora-

•• tions being entitled to plead the general issue and give
the special matter in evidence, as had been used pre-

Jadg».Bt
Piously without any provision for notice of action to
be served," as in the Bytown and Prescott Railway
Act, 13 & 14 Victoria, chapter 182, section 50, and in the
16 Victoria, chapter 190, section 53, as to road
companies.

The reasons which have been assigned by the Common
Pleas why a municipal corporation is entitled to notice of
action are

:

1. That municipal corporations are fully within the
spirit of the 14 & 15 Victoria, chapter 54.—ijeti v.

Hamilton {d).

2. Individual members of the corporation are entitled
to notice, and on the same principle the corporation,
when the members act collectively, are entitled to
notice (e).

(a) 18 U; C. a B. 626.

(e) Ihid. 628.

(«) 5 U. C. C. P. 290.

(i) 18 U. G. Q. B. 627.

(d) 6 V. C. C. P. 290.
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nghe of action might bo outlawca.-V^rf'l^t" / '"''<^?-""»
ton (a).

"urciay v. Uarltncj-"' "uron 4
^ ' •' Bruoa.

.^ta';;:rti„Xt'rx:; ::;«'- --^ ^»".

j"..icc, .re entitle,! to „tt o „f ,1
" fT """

ctinn tnust be bro«»],. „
, ? "' °"'' "'" '"'

within »hich time ttlvl ,
""«'" '" " '»°'"'>.

there i, notl" anT.? ^""' """"*• ''"' "''"

under the 13
4
"4 vloZ 7° """"'' "' '" '»»"'»«

"

when perforn,i„g"pI r;;:'Zr f'
""' ''°""-

.0. of parliameft,CJ^ICCl ""^ ""^ "^

well as individual offleers S "'"^ '"'^ '" '-"' »» .._

the act of nppe/cltfIp trsrZf'r '^

."dividual person,, or wh^her i do ,
' S' ™'^ '°

municipal corporations. '^'''' '^»» »»

The reasons that nm ^j^™ r

individual persons,! ^ rtl re Let
""« " °"'^ '»

•r. :-Ihe second reason .hove s.atedTn r°"^"^«™'
view of the Queen's Jl.n„l, ? \ ° '"PP"" "f the

and seventh rernsirei "'"'"'
'.'^ "» "«<

Bench applying also .0 fte'^rrer:" "ife'J'"""'

__j^«««nd^rea3c^f the Queen's Bench
; and

(a) 5 U. C. C. P. 2S0. ,.. - „ „
^^--

(e) /4irf. 290.
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186f]. by their third, fourth, and fifth reasons, to answer the

'"^^^^^ eigiith reason of the Queen's Bench.

Corpor«l|on
of lluroD t
ruM.

Jndgment.

The other grounds stated why the statute does not
apply to municipal corporations would not, in my
opi'iion, prevent the application of the statute to such
corporations, if the reasons lastly referred to do not

alone prevent its application ; they are relied upon
rr.ther as strengthening the other and principal reasons,

and are not, I think, stated as sufficient reasons in

themselves for excluding the application of the statute

to corporations.

The following authorities will explain the grounds
upon which I have formed my opinion. And, firstly, as

to the meaning and application of our statute 14 &, 15
Victoria, chapter 54, which is now represented by
chapter 126 of the Consolidated Statutes for Upper
Canada; it applies also clearly to public acts, local

acts, and personal acts, and not only to public, local

and perianal acts.

I

In Richards v. Eatt (a), the Building Act 14 George

III., chapter 78, was held to be an act of a local and

personal nature ; local as being confined to local limits,

personal as afiecting particular descriptions of persons

only as distinguished from all the Queen's subjects, and
therefore the right of pleading the general issue, and

giving the special matter in evidence, provided for

by that act, was held to be taken away by the 5 & 6

Victoria, chapter 97, section 5.

There are many cases in which companies are entitled

to notice of action before suit is brought.

In Gorton v. The Great Western Railway Co. (6),

the defendants were held to be entitled to notice of

(a) 15 M. & W. 244. (6) El. Bl. & El. 837.
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action under tlio words in tlic -ict " fl.,.f n,. »• , „
bo brought Rr,«mof ' ^ "° "^^^'^^ «''«'• 18«0.

\ I' of Huron
llrueo,

and means aUo a leaving at a ncrson.l ^„!ff
'^ '

•bede. while a oorpo™.i„„%gg,".r,7::;
, l"

''^7 "

9«^ng ,„ u,e i„,e„,le,I defemla,,,, ^w, '";. '

Jurist, 3J7, and in both of these casp.. tt,« ^^
were held .e be en.i.Ied .„ nJfe X, e'lrrt",;

aming f™„.,,e requirement .ha th „ ife t .1

7

daiverei to the party. '° ''°

Judement

Then as to the place of abode In Aff.«A i

ncmp,on
(«), tUrnicL of7 par".C helTf J'

dwell,, or where he e«„, drink^ld I^l
'° """^

-^r^^, J., said. '«mjj.«c'e is a Tvord canablo of h!
'^'

several meanings. The object of ,?
^'^'^ "^ '''^">-"'g

enablP tb« r.J.
^"^^oj^-ct of the enactment was to

w"n ss for^hL^"'" 'T'''''
'^ ^-"^ to trace the

WMch Jr ^"'P"''' '"' ^^^''J^neeis to be given

tnat object. I hold it impossible for any one, whoseP^^^^^-^ot^pe^^
,,ehnicfl kno'wlelige'

18T

(«) 6 So. 461 ; 2 Jur. 8i

(c> JE. & Bl. 547

(A) 2 H. & N. 659.
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J860^
to .loubt thut tlio purpose ia better effectuated by

n,Kigia, 8'^'"g the place wlioro the witness pnHses all his activo

CorpoMtion '"'"f^' **'« plii-'u of businoss : than by giving the place of
jMiuroa *pcr„octation

; where the object is different, the meaning
of the word may be different."

In Adam$ v. TJie Great Western Railway Co. (a),
in which a great many cases are commented on, it was
determined thut a corporation can divell ut the place
its business is carried on.

I find therefore no difficulty in holding the reference
to the place of abode as any insuperable bar to the
statute in this respect being held to be applicable to
corporations.

The 8th reason, before mentioned, is the principal
one, why the statute should not be considered as having
been extended to municipal corporations, and it is the

ju.igm.ut. one which the late Sir James Macaulay said raised
"the strongest objection" ho had felt to the construc-
tion being given to the statute which he had placed
upon it.

When a by-law is illegal, and any act is done under
it, which, by reason of such illegality, gives a right of
action, the 202nd section of the present Municipal Act
now requires,, in addition to what the former acts
required, that not only must the by-law be quashed,
and the party wait for one month after it has been
quashed before he shall bring his action, but he must
also give one month's notice in writing of his intention
to bring such action.

This was the principal argument relied upon against
the 14 & 15 Victoria, chapter 54, being extended to
such cases, because it was said, that if the month's

(o) 6 H. & N. 404.
of
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.0 w.i. one ™o„.., wf„. ri 1' r;:rafr

wrting of his intention to brinir it TJ.« Tffi ,

which has been stated to hav been in t -^
applying the 14 & -15 Victor'rchanter 54

""'
"t

corporations, does not in thil
^

' """'^'P^I

have really Existed
'"^"'' ''^^''' '' '"^ ^°

in whic'l'thr'"
"* "^"^ *'" ^^-'^^ •« "^* '"^gal. but

hi
''^•'Porat.on have acted so as to su^iec
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I

1806. extended to the body corporate, which it is admitted

"IJ^JJ^
is applicable and does extend to their officers and

Corporation
^g^nts in the self-same cases.

of Huron A
Bruco.

The great purpose of the statute was, and is, to give

protection to all those who are fulfilling a public duty,

that is, who are performing acts which they are hound
or required to perform, by reason of their public func-

tions or character. They are permitted, in such cases,

to tender amands for their wrongful conduct before

they are sued for it. And why should this right, if

granted at all, not be extended to corporations, as well

as to their officers and servants ? If there be any
reason for making a distinction in such a case, probably

it might be thought the corporation was entitled to

greater protection than their subordinates, because it

is frequently, though perhaps not universally, that it

is the officer who is alone to blame—the corporation

being held responsible merely as the principal, accord-
Judgment. Ing to the maxim, " respondeat superior ;" and because

corporations are commonlj more severely amerced by
juries than individuals are.

This act of parliament, however, only applies to any
act or any thing done, and not to such omissions as are

referred to in section 337 of the Municipal Act, or what
was formerly the 13 & 14 Victoria, chapter 15, section

1 {Carr v. The Royal Exchange Company {a); and
this perhaps is an answer to the argument, that in order

to extend the It & 15 Victoria, chapter 54, to municipal

corporations, the three months' period of limitation in

the act of 1850 must be held to have been repealed,

and the period extended to six months by the act of
1851 in every case.

The result of my consideration is, that by the express

terms of section 202 of the Municipal Statute^ where

(a) 1 B. & S. 956.
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isfi

undo an ,T^ ' ''"' '^ ''''"''^ ^'' ^''^ '^^-e 1866.under an .llegal bj-law, order, or resolution, no actioncan bo brought against the corporation "until one "'t'""month has elapsed after the by-law, order, or resolution o^Zr*has been qunshed. nor until one month's notice in wri-""'^-•ng of the intention to bring such action has been given
the corporation." And for the reason before given

1 th.nk the limitation of six n^onths next after tife acJcomphnned of was committed, mentioned in chapter1-b, does apply to municipal corporations. That bythe express terms of section 337 the limitation of pro
ceed.ngs against the corporation for not ' .ping roadsand highways in repair, is three months, ., .ch section,being restricted to cases of non-feasance, is not within -

the provisions of statute 126. And that in all other
cases of acts done not under an illegal by-law, but donem the performance of their public duty, municipal cor!

126 TJ "T'"'' '' "°''^ '' ^«*'°" under chapter

are a d\rV'^*^'^l*^^'^
°«^-- -^ «-vants .ua^..

are, and therefore that this later statute extends toand includes municipal corporations.

In this particular case the declaration shews thedefendants had assumed this road ; and that they afterwards made, formed, graded, and gravelled it. In theperformance of which work this cause of action ialleged have arisen. This is the power which theyhav^ under sections 339 and 340 of the present act. ThI
declaration does not say this road was assumed by by!

The evidence shews that the defendants, » in the exer-
cise of their powers and duties under the Municipal
Acts built a gravel road," &c., and did the act fromwhicn the plaintiff contends he acquired his righ ofacion These acts w^re done in the year ml, and
the action was not brought until the year 1862.

The defendants moved for a nonsuit, because no
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^1866^ notice of action had been given, and because the action
had not been commenced within six months from the actUodglDS

'• committed. The motion for nonsuit was over-ruled,'corpomtioD ^"'* -^"^ liiuuun lor nonsuit was over-ruled

Brnr"" * and the plaintiff recovered a verdict and $100 damages!
The defendants afterwards moved the Court of Queen's
Bench for a rule calling on the plaintiff to shew cause
why the verdict should not be set aside, and a nonsuit
entered pursuant to leave reserved, which the court
refused to grant, in consequence of the series of deci-
sions of that court which were adverse to the defendants'
application.

For the reasons before given, I think the nonsuit
should have been ordered to be entered ; and that there
should be now a direction that the Court of Queen's
Bench do order such nonsuit to be entered, upon the
grounds which were taken at the trial

I am not satisfied that the plaintiff can maintain an
Judgment, action for the cause stated in his declaration, that is,

for the defendants "making a ditch for about two
chains on the land of the plaintiff, through which the
defendants caused water to flow from the road on to the
plaintiff's land," because section 323 of the Municipal
Act provides that " every council shall make to the
owner of real property entered upon, taken, or used by
the corporation in the exercise of its powers, in respect
to roads, &c., due compensation for any damages neces-
sarily resulting from the exercise of such powers beyond
any advantage which the claimant may derive from
the contemplated work ; and any claim for such com-
pensation, if not mutually agreed upon, shall be deter-
mined by arbitration."

The cases oi The London and NortiaVestern Railway
Company y. Bradley (a), Clotlmr y. Webster {b), and
many others of the same nature might be added, shew

(a) 15 Jur. G89.
(6) 12 C. B. N. S. 790.
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that Where the statute confers the power to do the act
complained of, and directs that compensation shall beawarded ma particular manner, the special modo of "n""
procuring that compensation must be pursued, which cf^Brr*
18 in this case bj arbitration, and not by suit.

^'"'"•

Jt r"""'?''
'\' defendants have done their work

then? °.Ti^
'"'^ ""'''''^""^' '^'' ^y r^«^'°" ^^^ereofthe plaintiff has sustained special damage, he may not-w. hstanding the statute, still maintain 'an acHo^2redress in respect of the special damage accruing from

the negligence. Latvrence v. The Great MrtliernRailway Company {a). Imperial Ga, and Coke Com-pany v. Broadtent
(,), and many other cases including

iir "And it"' 'I'' r' '' ^' ^- ^- «• '''' b^^-f
cited. And It may be that the plaintiff does complain

negligence and unskilfulness on the part of the
defendants,n carrying out their authorized works ; fohe states that the defendants left the water on his andso conveyed there " instead of causing the same to flow ^--^.n.
northerly m a ditch along the west side of the road tol
natural water course situated within twenty chains
northward of the culvert before mentioned, as t wahe ut^ of the defendants to have done in 'the p.;"
and lawful construction of the said road."

It is not necessary, however, to consider this further,
as t was not raised either in the court below or in thi
court and is not material in my view of the case onthe other points

; but I feel it right to call attention tothe matter, as it may yet be necessary to consider it insome other case if it should arise for adjudication.

In my opinion the appeal should be allowed, and anonsuit be directed to be entered in the court below.

(a) 16 Q. B. 648.

?6

(4) 5 Jur. N. S. 1319.

VOL. in.



^^^ ERROR AND APPEAL REPORTS.

1800^ MoWAT, V. C, concurred in the conclusion at Trhich

'fl^ginT'
*''^ ChieUustice of the Common Pleas and Mr. Justice

corp«T;,tion
^<^<'^ WiUon had arrived.

of Kuron A

Per Cur.—Appeal dismissed Tvith costs. [Riehardt,
C. J., A. Wilson, J., and Mowat, V. C, dissenting.]

[B 'ore the Hon. W. B. Draper, C.S., C.J., the Bon.
W. B. Richards, C.J.C.P., the Bon. Vice Chancellor
Spragge, the Bon. Mr. Justice Morrison, the Bon.
Mr. Justice A. Wilson, the Bon. Mr. Justice J.
Wilson, and the Eon. Vice Chancellor Muwaf]

On an Appeal fbom the Court of Common Pliai.

GOTIWALLS V. MULHOLLAND.

Bon& fide tale or conveyance by an insolvent-

Where traders, on the eve of insolvency, and after service of process
Bt the suit of one of their creditors, sold all their stock in trade to a
purchaser, from whom they accepted promissory notes at long dates,
but the jury fouml that such sale was made bond fide, and with a
view of enabling the insolvents to divide the proceeds among their
creditors equally

:

Held, affirming the judgment of the court below, that such sale was
valid

;
but, if the sale had been made with intent, by vendor and

purchaser, to defeat or delay creditors, it would have been void,
though made bona fide with the intention of passing the property!

8t.uin«i>t.
^^'^ ^*^ ^^ ^PP®^^ ^'°'3 a judgment of the Court of

Common Pleas, as reported in the fifteenth volume of
the Reports of that Court, at page 62, where the facts
of the case are so clearly stated as to render any state-

ment here unnecessary.

From that decision tho defendants appealed on the
grounds

—

1. That the learned judge'niisdirected the jury in

charging them that if the alleged sale or transfer to the
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plaintiffwas a transaction for the purpose of transfer-mg the property absolutely to the plaintiff, even though^ade.Uh,,ent to defeat the defendants ' execution, it n^mght be sustained, though the debtors .vho made he
""""'"""'•

_
2. That the learned judge should have charged theW that the debtors, being at the time of 'a enin oivent circumstances, if the sale were made by themwuh intent to defeat or delay creditors, the transf runless an assignment for the purpose of paying and

Ifc: "^''"^ '''-''' -d'proportio'nfbly' aWithout preference or priority, or unless a bond/dl sale

wastid
""^ course of trade to an innocent purchaslr^

3 That the alleged sale or transfer having been madeat a time when the debtors were shewn to have been in st . .insolvent circumstances, as the plaintiff well knew th«question of intent should have been lefl t le ^ry '

and If the jury found that the sale or transfer wasSwit any of the intents mentioned in section 18 of ConStat U.c cap 26. and was not within the excepdona*mentioned in that section, the sale or transfer was 'oas against creditors, and that at all even.s th Z^^of the plaintiff's knowledge, if oiaterial, should havebeen submitted to the jury.
""um nave

4. That the question whether the plaintiff knew ordd not know of the insolvent circumstances of thedebtors at the time of the alleged sale or transfe wmmatenul, if the debtors were at the time of the a Ledsale or transfer in insolvent ci,.cu„..anoes, n fotwuhm the exceptions mentioned in .ec. 18 of Con s".'

With auy of the intents mentioned in that section.

5. That the alleged sale or transfer was shewn upon

ft.... 11

it li
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1866. the facts proved at the trial to have been in law void as

';^^;^^ against the defendants.

Hulholland.

The plaintiffs contended that the judgment of the

court below was correct for the reasons therein men-
tioned.

Mr. Faterson and Mr. .^ Ner for the appeal. The
law, as settled by Wood v. x c, cannot be applied to

a case circumstanced like the present. In that case the

purchaser was himself a creditor of the insolvent ; in

this case he is, as regards the creditors, a mere stranger,

and the wording of our statute in effect overrules the

law as established by Wood v. Dixie.—MoMaster v.

Glare (a), Bott v. Smith (5), Barman v. Richards (<?).

The debtor, under our statute, will not be permitted to

prefer any one or more creditors to the exclusion or

Argument injury of the general body, neither r.ill he be allowed

to hinder or delay any creditor ; any such acts, or con-

duct amounting to such act, is void.

—

Lacon v. Liffen
(rf). White V. Stevens (e). In re Marshall {f), Buchanan
V. Cunningham (^), wer" cited.

Mr. Anderson, contra, relied on the views expressed

by the judges of the court below, as shewing the plaintiff

was entitled to retain the judgment which had been
given in his favor.

Much of the argument urged on behalf of the

appellants would be applicable when the verdict was
objected to as not warranted by the facts, while here

the only matter open to the parties is the objection to

the charge of the learned Chief Justice, as relied on in

the court below.

(a) 7 Gr. 569.

(c) 10 Hare. 81.

(e) 7 U. C. Q. B.

(6) 21 Ueav. 611.

(rf) 7 L. J. N 8. 774.

(/) 8 M. D. & DeO. 671.

it) 10 Gr. fil8.
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as tt77 Vlr ^'' ''' «"bstantially the same 1866.as the statute of Elizabeth. The exceptions are not W-
wcorporated m our act as is contended by the appellants ""v"""
Our statute introduces preference as equivalenUo si

*^"'""'"^-

to defeat or delay creditors. Here the question as tothe proper inference to be drawn from the facts does

L! T- ,*!; u'°
*^'' '''^''' *^« '^''^ <^ited as having

cation f^t '' t ^°"'* °' ^'^^"°^^^' b-« - appl-

A transaction is not necessarily void because it may

intentT T' "^'""^
'

*'^* ""^' ^« *^« ^^-^ -1

Ho referred, amongst other authorities, to Twynne's
case (a), Baxter v. Pritckara

(*), Lee v. ffart idluffv. Homer {d). Darvill v. Terry (e).
-^

Draper C. 3.-.Thomas and JFV//,a;« i^.^omi* . .commenced mercantile business as partners at rcunTry
'"""^

ullage, on the 1st of October. 1862, and became indebted
to four firms in from $1600 to ai700. The defendants
were the.r creditors to the amount of »413, upon nromissory notes, indorsed by one Yeoman., and aLrd' ngto the evident of William Lmcombe, they paid thfmoney due thereon to Yeomarts, thinking that these noteswere in his hands. Yeomam failed-not having retiredthe notes out of defendants' han.Is-and the defend ntscommenced an acUon against the makers and in rser
'^heLv.combe,, finding that they cou.d not meet theirhab.h ,s, on the 26th of March, 1863, sold their stock intrade to their brother-in-law, the plaintiff, at the invoice
prices thereof, for 31052, for which sum they tookZ

(o) 1 Sm. L. Ca., p. 18.

(e; 10 £zoh. 666.

(«) 6 r Jt N. 807.

(*) 1 A. & E. 466.

W 8 F. & F. 480.

4!i
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notes, payable in one, two, three and four years. It

aottw.ii,
^^^ proved that the plaintiff was in good circurastanpoa,

Muihoiiand ^^^ ^^^^ *<> P^J t^e notes, and the long credit given
was explained by the statement that the goods were a
winter stock, and he would not be able to realize any-
thing from them until the following winter. The
Luscombes indorsed the plaintiff 's notes and delivered
them to one of their creditors for the benefit of all

who would accept them, and give the Luacombes a
discharge. The defendants refused to come in, alleging
that it would prejudice their claim against Yeomans,
and they prosecuted their suit to judgment and seized
the goods sold to the plaintiff under a Ji. fa. The
plaintiff contested their right, and an interpleader was
ordered and tried. It appeared that the plaintiff was
most probably aware of the action having been com-
menced by the defendants when he purchased the goods.
The jury were asked to say if they were satisfied that

Judgm.nt. the sale to the plaintiff was made bondfide with intent
to transfer the property to the purchaser, and not
colorably, in order to hold it for the Luscombea' benefit.

If it was not made bond fide, to find a verdict for the
defendants

; if it was, to find for the plaintiff, though
the effect would be to prevent the defendants from
Belling upon their execution. To this direction it was
objected that the jury should have been told that if the
Lmcombes were in insolvent circumstances the sale was
void—not being made under ordinary circumstances
under the Consolidated Statutes of Upper Canada,
chapter 26, section 18.

The jury found for the plaintiff, and said that the
sale was in good faith to dispose of the property to the
plaintiff, and to enable the Lusoombes to realize from
it, and to dispose of the proceeds equally among their
creditors.

The defendants applied for a new trial on the law and
evidence, and for misdirection. The Court of Common
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OottwtlU
T.

Malbolltnd.

Of a,Uhe. creduo„ „ho «„M .ccep. .ke„ ..,^l
The objection that the eale not bein. one in ,Uord,„»ry course of business, and hsvi„rb.r ^ V

made ,„ .^e ordinary course of business toTnocenpurchasers into an additional definition of wht wouldbe a sale void under the act. The rule is tf,!.

The learned Chief Justice does not seem to have b..„asled in terms to charge the jury that if .h
debtors made the sa.e\i.h Stt 'ZT^e,r creditors it would be void; and the whole etrof the proceedings, as shewn by the evidencrlrmuch .gainst that conclusion, taken by Useirit

^'°
nnhkcly he should have been Lsked to preset' ,t„" !'

^on .n those terms. He put the que'st n b!',dlvtthe jury, whether in view of .11 th, cireums 7Z

'
ii

m
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sale was made in good faith and intended to pass the

property, he was asked to direct that, assuming the

Lmcombet were insolvent, the sale was void because not

made in the ordinary course of trade.

I think that the learned Chief Justice rightly refused

to put that conttruction on the statute, and upon this

ground I think the rule for a new trial was properly

discharged, for unless that objection were sustainable as

a legal proposition, the verdict of the jury was sustained

by the evidence. As the law stands, the chaige would

more clearly have expressed our views if it had been to

the effect, that although the sale may have been bond

fide with the intention to pass the property, yet if made

Jidgment. with intent by vendor and purchaser to defeat anddelay

creditors, it would be void against the defendants; but if

made, as the facts in this case shew, to dispose of the

proceeds ratably among all his creditors, it is valid.

I think, therefore, the appeal should be dismissed

with costs.

Per Curiam.—Appeal dismissed with costs.
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{Before the Hon, W. II. Draper B C 1 ti rrW n n: 1 J yv , '"/'"M t^.-o., o../,, the Hon.

iZ Mr \ ; f- '^"''^^ ^- ^^^*'"'. <'''

On an Appeal from thb Court of Common Plbas.

Smith v. Lynn.
Railway

Compa,uj^Forfeiturc of Stock.

amount of Lis unp ZtorT/dT'T' " "'""""''^^ ^^ "'«

amount of stock l^TXllT';' ^"^ ""."-' ^ho fu„

been subscribed, or he L7 . ,

""""-poration had never

original design of tL CO "rnV."?'"""'
""''^ '''•"•^'"" "'«' "'«

t-'-e defendant «ub ib d Th't i T f"«"' ^y statute after

.'efendant hai long sincl^becot^^r', .^^t Tr'''''
'" '' "'"

that on thel-ith of May igsT V,"
^^"^'"*'°' "*'•''*"'''

declaring that the shareTintln^?
°'°" Paased a resolution

annexed (but which waTnoTln,/" ' '"""''J«l° intended to be

become rlrfeited byZCrjf'i'::^ "7'""°"' ""''' ^"^

2 at of Jonuar,, should be' JoTd on ehe 20 h";':
" *"' ^'"•'""

viously redeemed; and that the .1 ! .

June, unless pro-

t-e defendant as a sJart d ;.ZTajt r't''?"'^'^''^
''^^"'^

resolution for sale of the sto k L5 » k
"' '"*""• ^''^

company, a statute having pi" 'd
.' -

'"''' •"• '^ *"«

-aking new provisions as'to'f eiture or ah"
'7 """^'' '"' ^''^^

The declaration stated to the effect tha^ fi, ,
• •

-de a„.„™ theretooVSatZ^ " """"°"' "*»

2«
VOL, «;.
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».

I.jrnn.

J8WJ The declaration further Btoti«d tlio passing of several

^TmiiiT'
** *^ '^^ parliament incorporating 'nj changing the name
of th. railway company ; tho fact of dofendant having

became a subscriber for stock therein to the amount of

.£100, and that he had not paid tho amount of tho stock

so taken by him in the company, or any part thereof, or

tlie interest payable thereon by virtue of said statutes, or

any part thereof, although the defendant was a share-

holder in the said company to the extent of ten shares,

and that the whole amount of his stock, and tho interest

payable thereon, were unpaid by the said defendant,

whereby an action accrued to the plaintiff to demand and
have of and from the defendant an amount equal to tho

amount unpaid on the stock so held by him ; adding tho

common count for interest.

The dofendant, as to the first count of the declaration,

pleaded that he was not a stocIJiolder in tho said com-

sttttmtnt. pany, as alleged; and pleaded to the whole declaration

that he was never indebted as alleged ; on which pleas

the plaintiff joined issue.

The case came on for trial at tho autumn assizes of

1863, for tho United Counties of Northumberland and

Durham, before Mr. Justice Hagarty.

The defendant admitted the recovery of the judgmerfc

in the declaration mentioned ; t'lc issue of the fi, fc.

goods, as therein mentioned ; tho delivery thereof to >

sheriff, and its return as alleged ; and that the plaintiff's

judgment was unsatisfied, and that ho could not be

8 it'sfted out of the goods of the company.

Thv

of tk li

for ^1

tv' :dap>/ '\lso admitted the subscription by him

•k ' ,^5k of the company, produced at tho trial,

!}i V '^ler of shavi > mentioned in the declaration.

The defendant also admitted that he had paid, in the

year 1847, $10 on account of his stock so subscribed.
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Defondiint ulso ndniittod tlmt n /...ii r r••wuiiiti.u mill a (,uli 01 five i or opi\t iRttn

ontl.o«tockof the co.npa„y wuH n.u.le on the 2 sT

nZr'n'''^^'"'''.
'"''•' ""^ P^^' "ndtl.:ti

qucnt callH woro regularly ,„a,lo on the IHth of Juno

d.U nof, p ly the same, or any part thereof.

Deferwlant also a.ln.itte.l that if plaintiff was entitled

of JTiTog'
"" "^'"'"'''''''"'

''" *'"* *''"^'^'«'» t" ^''« Hu.n

It was then „;,M(-,.d that a verdict should be entered
for the phuntiff for ^r.U 25, subjeet to the opinion of
the court on the pleading., the admissions, and a case t<.
be stated between the parties, involvin.^ the facts, proved
>n loronto before the late Mr. Justice Jiurns, in Smith
V. Spencer and Fraser v. mckman, both of which cases
had previously been before the Court of Common Pleas

'""""""•

^v.th l-.berty to the defendant's counsel to raise the
objections taken by counsel for the defendants in those
cases.

^1

'iii,

The material facts proved in those cases, and which
It was agreed should be taken as if proved in this case,
wcro substantially the followiig

:

The railway company was incorporated by statute 10
Victoria chap.ter lOD

; stock was subscribed in thebook produced at the trial of this cause; a payment ojtwo and a half per cent, on the stock wasi: apreliminary survey was tnade in 1848, but no other
teps were taken towards the construction of the road

until after the passing of the act 16 Victoria, chapter
49, and chapter 241; the books were then re-openedand additional stock subscribed by many who^ had
P^viousiy subscribed; others who had not previously
aubscriDed became subscribers.

41
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The road was built principally out of stock subscribed
by different municipalities interested in the construction
and completion of the railway after the passing of 16
Victoria, chapter 49.

The secretary of the company was Mr. Benson, (now
deceased). He frequently, so far as could be ascertained,

without any instruction from the board of directors,

prepared lists of shareholders entitled to vote at annual
elections, and of persons eligible to be elected directors

at such elections. Defendant's name never appeared
on any such lists. Defendant did not avail himself of
the provisions of 16 Victoria, chapter 241, section 4, by
signifying to the president of the company his intention

of withdrawing.

And it was also admitted that the directors of the
company, on the 14th of May, 1853, passed a resolution

statement, in the following words

:

" That the share or shares of the original stockholders
of the company, mentioned in the annexed schedule,
which have become forfeited by reason of the neglect of
such stockholders to pay the instalment called for by the
public notice of the 2l8t day of January last, be sold
on the 20th day of June |^xt, at noon, at the office of
the company in Port Hope, unless the same shall be
previously redeemed, pursuant to the statute in that
behalf."

It was also admitted that no evidence was given that
any such schedule as that mentioned in the resolution

was ever prepared ; and it was further admitted that
nothing more was done after the resolution was passed
in reference to forfeiting the stock.

Afterwards, in the year 1858, Mossrs. McLeod (the

managing director) and Ridout (the secretary) prepared
a statement of the assets of the company, which was
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issued by the directors and submitted to the Bank ofUpper Canada, creditors of the company
; and in thatstatement thev rMps^ra \t„T ;, \ Z '^"^ '" t^at

205

The plaintiff was director r\f t\>^ „

June .„ .ha. year I,e lea. .he compan,' ^3000 a. iVp'cent, per annum interest, on .he .crm, of fh„ . ?
2a«« 164 of .he „i„;.e heoh/^pIL: ^t ^^

Statement.

entitled to recover against him, for the following reasons :

1st. That the subscription book, signed by the de
fendaut, was not sufBcient evidence to prove that thedefendant was a shareholder, ^nd that there is no oth revidence of the fact.

2nd. That the liability of the defendant as a stSck-holder was not revived or continued by the Ac IGVictoria, chapters 49 and 241, and th"! defend t idischarged from liability as a stockholder by the abln
*

donment of the original design or project of the company
under 10 Victoria, chapter 109, and by its subsejuen;
alteration

;
and by the company never treating laa stockholder after its revival, and thoreb- abandoHr

and rescinding the contract to take stock. "
' "

'

'^

8rd. That the company never legally went into ope-

^1
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1866.

statement.

ration
; the provisions of the statute incorporating it

not having been complied with ; the full amount of

stock never having been subscribed ; and the first

instalment of five per cent, on the stock never having

been paid.

4th. That the stock of the defendant was forfeited on
non-payment of the call made on the 2l8t January,

1853, under the provisions of the statute, and by the

acta and resolutions of the company.

6th. That the contract on which the plaintiff recovered

judgment, was an illegal contract and void, being for a
loan of money by a director to the company at illegal

interest, and contrary to the provisions of the statute in

that behalf.

,6th. That the defendant, under the pleadings and
evidence forming part of the case, and the statutes

relating to the company, was not liable for the amount
sued for by the plaintiff.

The question raised for the opinion of the court below

was, whether the plaintiff, notwithstanding the objections

raised, was entitled to recover. In consequence of the

decision of Fraser v. Robertson (a), there was no argu-

gument in this case, as it yas understood the defendant

would appeal ; and the case was decided without argu-

ment, and judgment given in favor of the plaintiff.

Against this judgment the defendant appealed, and
stated the following reasons of appeal :—1st. Because
there is error in law in the judgment of the Court of

Common Pleas ; and that the judgment should have
been given for the defendant. 2nd. Because on the

pleadings, evidence and special case stated, and on the

law, the defendant is entitled to the judgment of the

court.

(a) 13 U. C. C. P. 184.
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Jhe plaintiff contended the judgment in his favor was 1866.

Mr. Donald Bethune, for the appeal.

Mr. a S. Patterson, contra.

After taking time to look into the authorities-

Draper, C. J.-Want of leisure has prevented m«making any written statement of my views in IhstrI may state, however, that the memLrof t^e IZZl
oeiow IS correct, and that this appeal therefrom musttherefore be dismissed with costs.

sell fnrf«;f«^ nu ''"'^P^^f
-*A- Ihat the resolutbn tosen torteited shares, passed 14th Ma^xr is^^q j

them on tho POfK t T ^' ^^^^' ^°<^ *o se I

furLr- ; / /""'' ^'^'^ '^"^*' "«^«'- having been

Sr^' on, does not release the defendant f^;"

Jun?i853'' T^'*'-"'
'^'^P*^^ 2^^' ^^« P^««ed ^th

rr^l'. ' f '}"' '°*''""^ ^«*^««" the date of theresolution and the day fixed for sale, and in roducednew provisions as to forfeiture of stock, and especia Iha forfeiture must be declared at a general meetWof the company assembled after forfeiture inlrred

This act also gives express powers to sue. I think ,>impossible to hold that the shareholder can ins aton "isbeing uischarged by the resolution of the 14th Ma^1853, on which no action was taken. ^'

Thf^ ^f "'f
'^'^ J"^S"«°' ^a« re.covered in May, 1861Ihe defendant was then a shareholder, and,^in my

:l

%
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opinion, the amount unpaid on his stock was liable to
the judgment creditors of the company. At that time,
and since 1853, the company had the power to sue for
calls by express enactment (if not from the creation of
the company). I do not, however, sec how the statu-
table right of a judgment creditor is or can be affected
by the action or inaction of the directors in calling in
stock. The statute seems to make the unpaid stock an
asset for the payment of judgment creditors, whose
right seems to be unaffected by the action of the direc-
tors. In a very recent appeal, Wichham v. The New
Brunswick Land Company (a). Lord Chelmi^ord says,
" The judgment creditors take what belonged to the
company, but do not take under them." A large por-
tion of the appellant's argument went to shew that the
company could not make hira pay up calls on his stock,
as they had then no power to sue. This, I think, has
no bearing upon the right of the judgment creditor to

Judgment.be paid his claim out of the subscribed but unpaid
stock

;
nor can the stockholder urge his own default

in paying up, as working a forfeiture of his stock, and
thereby protecting him from future liability. The
resolution hj itself, without further action, cannot, I
think, have any such effect, especially after the passing
of the act which came into force in the interval between
the resolution and day of sale.

Per Ciiriam—Appeal dismissed with costs.

(a) Privy Council L. 11. App. Series, April, 1866.
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[Before the Hon. W. IT. Draper, C. J., the Hon. W. B.
mchards, C.J., C.P., the Hon. Mr. Justice Uagarty,
the Hon Mr. Justice Morrison, * the Hon. Mr
Justzce A. Wilson, the Hon. Mr. Justice J Wilson,
the Hon. Vice- Chancellor Mowat.]

1866.

On an Ai-i-EAi, moM the Counr of Cuanckuv.

Mkneilly V. McKenzie.
i'i^i ^acia, LandB-TimefoT Renewing.

Where shortly before the return (lav of 11 fi f„ «„„• ». ..

Plaintiff therein ohtaine.! it^.^^^ hTptpor:; Z

This was an appeal from the Court of Chancery The
plaintiff was Mar, Meneilly, and her bill stated tha

''''"•°'-

under and by virtue of an indenture of bargain and sale,V way of mortgage, bearing date th. 10th of March
18bA and made between ono Francis Jones, of the firs
part, and the plaintiff, of the second part, the plaintiff
vras mortgagee of certain freehold property therein des-

o7 oi"-r I
*'' ?""''P '' ^^^«^^' - *^- County

of Grenville
;
that the time for payment of the mortgage money had elapsed, and no sum had been paid on

rrSn .T"''P''' ^"' '^' ''''''''' ^'^ b^«n paid up
to the 10th day of March, 1863 ; that there was iust"y
due, under and by virtue of the said indenture of morl
gage, for principal the ,um of $1000, and for interest
the sum of 3240

;
and that the plaintiff had not been inthe occupation of the mortgaged premises.

The bill further stated that the Sheriff of the united
Counties of Leeds and Grenville, under and by virtue tf

27 ' •
VOL. III.

ill

fS^l
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a writ of execution against the lands of the said Francis
Jones, on the 3d day of November, 1863, sold the inte-
rest of the said Mrancia Jones in the said lands to the
defendant Gordon Gates McKenzie, one of the plain-
tiffs in the suit in which the writ was issued, and that the
Sheriff, on the 20th day of April, 1864, by deed of that
date and m pursuance of the said sale, conveyed the
property to the said McKenzie; that the said Gordon
Gates McKenzie pretended that under and by virtue of
the said sale he had acquired the land freed and dis-
charged from the plaintiff's mortgage, but the plaintiff
charged the contrary, and the plaintiff showed that the
said writ of execution was not placed in the hands of
the Sheriff for execution until a long time after the exe-
cution of the mortgage to the plaintiff, and although the
writ had at a former period been in the hands of the
Sheriff, yet the same was not placed then in his hands
for execution, and no proceedings were taken under the

BUtement Writ, but it was withdrawn from the Sheriff, and after-
wards and after the expiration of more than two weeks
delivered back to him; that the defendant pretended
that the writ was always in the Sheriff's hands' for
execution, ard that it was not withdrawn from the She-
riff, but was only taken away for the purpose of renewal

;

but the plaintiff alleged that the said writ, if only with-
drawn for renewal, could have been replaced in the She-
riff s hands on the next day after it was so withdrawn,
whereas the plaintiff deliberately withheld the writ for
fifteen days

;
and that the defendant was entitled to

the eqmty of redemption in the said lands.

The plaintiff therefore prayed that the deed from
the Sheriff to the defendant might be declared only
to have passed the equity of redemption ; and that the
plaintiff might be paid the said sum of $1000, and inter-
est thereon, and the costs of suit, and, in default
thereof, that the equity of redemption in the said land
might be foreclosed; that for the purposes aforesaid
all proper directions might be given and accounts taken.
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and that the plaintiff might have such further and other 1866.
relief as mi<rlif aaam m^^t.relief as might seem meet.

Meneilly
T.

MoK«nii«.The defendant, in his answer to the bill, admitted
that the plaintiff took a mortgage on the premises
in the bill mentioned, but he said that when the
mortgage was executed there was a writ o( fierifaciasm the hands of the Sheriff against the lands of Fran-
cis Jones, the mortgagor and judgment debtor, at
the suit of the defendant and his copartner, and that the
premises were afterwards duly sold by the Sheriff under
a writ of venditioni exponas for part, &nd fierifacias for
residue, after a return, of lands on hand for part, to the
writ, and duly purchased by the defendant at such sale,

.
and that a proper deed thereof was executed to the de-
fendant

; that the said writ of fierifacias had been issued
some time previous to the execution of the said mort-
gage, and that the said writ and venditioni exponas werem force at the time of the execution thereof, continu- 8..u»,nt
ously until the said sale; the defendant also admitted
that the writ of fieri facias was returned for renewal
when the same was about to expire, some time after the
execution of the mortgage, but alleged that the said writ
was not abandoned, and that the same was duly re-issued
shortly, or at least in about two weeks after the same
had been, returned for renewal as aforesaid, nor was it
ever deliberately withheld, as in the said bill untruly
allegefl

''

Therefore the defendant claimed to own and hold the
premises, freed and discharged from any lien thereon by
reason of the said mortgage, and prayed that it might
be so declared, and that the same might be delivered up
to be cancelled, and the plaintiff ordered to pay the costs
of the suit.

A motion for a decree was thereupon made by the
plaintiff, the parties admitting for the purpose of
hearing the motion the following facts and documents •
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J8fi6^ that the writ oi fieri facias against lands of FrancU
Jones, under which the defendant claimed the premises
in question in the cause, was regularly issued from the
office of the Deputy Clerk of the Crown, at Cornwall,
onth.3l8t December, A.D., 1861; that at that time
the said Francis Jones was the owner of the premisesm question in the cause ; that the said writ was placer!m the hands of the SheriflF of Leeds and Grenville, at
Brockville, on the Ist day of January, A.D., 1862;
that the said Francis Jones executed the mortgage to
the plaintiff, in the bill mentioned, on the 10th March,
A.D., 1862

;
that the said mortgage was registered on

the 14th March, A.D., 1862; that the said writ oi fieri
tacms remained with the said Sheriff until the 29th De-
cember, 1862, when it was given by him to the Attorney
tor the plaintiff in that suit,' to be renewed, and it was

"

on the same day renewed ; that the said writ was, on the
Idth January, 1863, again handed to the Sheriff; that

8ut«ent. the said writ was returned, lands on hand as to part,
and no lands as to the residue, on 2nd November, A.D.,'
1863; that a writ of venditioni exponas and fierifacials
residue was placed in the Sheriff's hands on the 17th
November, A.D., 1863, and the advertisement of the
sale of the said lands was first inserted in the Gazette
on the 6th day of August, 1863; that the Sheriff sold
the said lands to the defendant, on the 8th April, A.D.,
1864, and executed a conveyance to him, dated 20th
April, 1864-; that at the date of the delivery of said
^ritof fierifacias for renewal, and from thence until
the writ was replaced in the Sheriff's hands, there were
two mai trains every day, excepting on Sundays, passing
Cornwall and Brockville in each direction, as follows :

I've Brockville 5:40 p.m.-Ar. at Cornwall 8:05 p.m.
8:30 a.m. " « 12-35 p m

;;

Cornwall 3:00 p.m. " Brockville 7:"oO p.m.*
11:30 a.m. « »

2:00 p.m.

and that there were mails every day each way between
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CommlUnd BrockviII„, but it was not admitted thatthe trams ran regularly at that season of the year.

The cause was heard on motion for decree ri2th D.cember, 1865), before Viee-Chaneeller ^ol 1 a."he c ose of the argument delivered judgment;dli,.ng the plamfrs bill with costs, on the ground that
neither the delay of the Sheriff, nor the time „hthVed after the withdrawal of -the writ fromThe1 e

theieof to the Sher.ff, amounted to an abandonment ofhe wnt, or proved that it was not delivered to tho Shn r?T"' =° "' '° P'"™' i' f™" "ttaohing»poa the land ,n priority to the plaintiff's mortgage.

218

MenaiUjr
T.

McKeniie.

and dismissed the bill.

From this decree the plaintiff appealed, for the fol-lowing reasons

:

rr
,

v* tue loi

1. That the respondent and his partner, by delaying to

18b2, until the commencement of execution by advertising ,n the (fa^ette, on the 6th day August, 1863abandoned the said writ, and furnished suffici nt e^!

into the Sheriff's hands for execution.

2. That the respondent and his partner abandonedhe execution by withholding it from the Sheriff Xntaken for renewal, an unreasonable and unnecessary
t.^-e, viz., from 29th December, 1862, to 13th wj^;

r«
17''" l^espondent and his partner, by neglecting tore-deliver their execution to the Sheriff, after renewal

statement.
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I

thereof, until after the expiration of one year from the
teste thereof, lost any priority they may have had pre-
vious to renewal over the appellant's mortgage, no com-
mencement of execution having been made previous to

renewal.

4. That in order to retain priority of original execu-
tion, mere renewal is insufficient without a re-delivery

to the Sheriff, which re-delivery, to make renewal com-
plete and effective for retaining its original priority,

must be within one year from the teste of the original

execution, and the respondent and his partner having
failed thus to renew and re-deliver their execution
within one year from the original teste, lost their prior-

ity over the appellant's mortgage.

5. That although an execution be renewed within the

year from its original teste, yet a neglect to re-I»iiver

same to Sheriff until after the expiration of the year,

Butement. 18 evidence of an abandonment of the original delivery,

and thenceforth such renewed execution will only bind
from the date of its re-delivery to the Sheriff, and that
by reason of such neglect the respondent and his part-
ner must be considered to have abandoned the original
delivery of their execution.

6. That the respondent and his partner abandoned the
original delivery of their execution to the Sheriff (so far
as priority was concerned), by neglecting to re-deliver
their execution to the Sheriff (although renewed by the
proper clerk within the year), until several days after
the expiration of one year from the teste thereof.

Mr. Anderson for the appellant referred to Mem v.
ffall (a), Eowe v. Jarvis (6), Blades v. Arundale (c),

Doe Tiffany v. Miller {d), Muir v. Munro (e). Page
213 of the Consolidated Statutes of Upper Canada.

(a) 13 U. C. C. P. 518.

(c) 1 M. & S. 711.

(0 23 Q. B. U. C. 139.

(b) 13 U. C. C. P. 495.

(d) 10 U. C. Q. B. 65.
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Mr. McGregor for the respondent.

judgment of tho V nu n
^'°""''' «*'**<'J '» ^'c

appeal :lthLt
^^^^^^--"-•- :-l Jis-ased the

Pabke v. Bihv.

Stay. Sal,-p„„ E,Un„,

^uTsxrcfrrr''' *; '- "- •"» •• ^" «'-
PH.. -«, ., .Jsiirr.! '/"«

",i.'""»"'
"»

-po«, of .h.. S„„„ .." * \2th vo„„„ of .he

court below set forth ihJ f! '
'" '" "'

the r.ifed^wl ;f'^*Lfr- «-"f
of

<li»«to,,, dated the 3rd Ootober l^fiT'^'r
''°'' ^''

«g that; ly virtue of a ^ri „f' ."f;
".'"".""'-

out of the Court of Cou,mo„ He I ^Cttv''
•"'"'"'

Canada, tested, 29th October S' a
"'™"' "^

»id wit ofmfacZlTl:^ ' T ' '™''™' "f "«
of October, ^863 aud o In .r'

^•°°' "" ^"' """y

list of wh ch „L ^?
"'?'' ""^ of ezeculion, a

SheriffdlectdL!.? "l^""^^
""" " «'» » M

.enementrof wrZ"/"^ ^ """' »' "'" '"* •"'i

aeora^ Z' ^7"' ^"''"""'Bmr^ Andrew,, and one

piece or parcel ofTL
"^ -A*.*™, all that certain tract,r parcel of land, situate in the township of King-
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1800. ston : and being composed of jmrt of lot number If*, in

the 2nd concesaion of tlic township of KingHton, con-

taining two-fiftha of un acre, situitto in the village of

Waterloo, ua described in u deed of conveyance thereof

to one William Giddij, dated the Otli October, 1851, and
registered the 15th October, 1851, at two o'clock in the

afternoon. Memorial number ;509, township of King-
Hton, the said Shcrift' did, by virtue of the said writ, and
and in consideration of the sum of ^350, then paid the

said Sheriff by the plaintiff, grant, bargain and sell to

the plaintiff all the estate, right, title and interest, which
the said Oeort/e Andraos, Jfenri/ Andrewit and Oeorge
W. Andretvs of right had of, in and to tho said lands,

as fully and absolutely as he, the said Sheriff, could, or

ought to grant tho same, by force of tho said writ or

otherwise. '

That ho said deed poll was duly registered in the rogis-

Btotemeiit. try office for tho county of Frontenac, on the 5th October,

1864 ; that on tho 14th day of Juno 1857, one William
Giddy, then being tho owner in fee of the said lands,

sold and conveyed tho same by indenture to tho defend-

ants, GeoTije Andrews and Henry Andrews, and to one

Edwin Andrews, who died intestate and without issue,

and to whom the said Georye Andrews was heir-at-law,

and that the said George Andrews and Henry Andrews
two of the execution debtors named in the safid writ, at

the time of the receipt of the writ by the Sheriff,

were the owners in fee of tho said lands ; that the said

indenture had never been registered against the said

lands ; ajjfi that the same was in tho custody or power
of the defendants, or some or one of them ; that on tho

13th June, 1864, the defendants, George and Henry
Andrews, executed a deed in fee simple to the

defendant Alfred Biley, of the said land, at the request

of the defendant, John Smith, AVTiich deed was ante-

dated and bears date the 10th day of April, 1861, and

was not registered ; that on the said 13th day of June,

1864, at the request of the defendants, George Andrews,



BRBOa AND APPBAL REPORTS. 217

Bmry Andrews and John Smith, tho defendant Itifey ISm
executed a mortgage on tho Haid lands, for tho sum of
»eU0 to tho said Smith, to secure tho payment of a debt
duo jointly by tho said Georye Andrews and Ilcnru
Andrew,, and Georffe W. Andrew, to tho said
Smith; and thereupon agreed in writing with Riley for
making the said mortgage void, in case ho should be
ordered to pay tho said purchase money to any other
person by any court of law or equity; that all the
defendants, at tho time of the making of tho said d-ed
to the defendant Jiiley, and of the making of the said
mortgage by Jiiley, well knew of the said writ of /^rt
facias ,n tho Sheriff's hands, and combined together to
prefer the debt of the defendant Smith over that of the
execution creditor.

The bill prayed that the deed from the said Giddy to
Andrews might be registered, and that the same and all
other titlo deeds of tho said lands might be delivered up. 8ut...„t.
and that the deed to Itiley, and the mortgage to Smith,
might be declared void against the deed, and a cloud upon i
h.3 title, and ordered to be delivered up to be cancelled
a»d the defendants ordered to pay the costs of the suit •

and for the purpose aforesaid, that all proper directions
might be given, and accounts taken, and for general

The answer of the defendants stated that the defen-
dants, George Andrews, Henry Andrews and Alfred
Jiiley did contract for the sale to, and purchase in fee
simple hy Alfred Riley, of the premises in the said bill
mentioned f6r the sum of $600, upon the terms that the
defendant., Andrews should execute to Riley and his
heirs a conveyance of the said premises, and that Riley
should execute to the defendants Andrews, and their
heirs, a mortgage on the same, securing. f.b« «o;^ ^^
chase money and interest

: and, in purslaance, and part
performance of such contract, the defendant, Riley, was
admitted and entered into possession and occupation of

VOL. III.
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1866. the said premises, and made valuable improvements
thereon, and paid a part of his purchase money, and
had ever since remained in such possession and occupa-
tion

;
and the contract, upon such admission and entry,

became, and has ever since continued binding, and capa-
ble of enforcement at the instance of either of the par-
ties thereto

;
and the defendants Andrews, then became,

and till the execution of the conveyance to Mile!/, con-
tinued to be, trustees for Bilet/, for their estate in the
said premises, subject to the execution by Eiley, of a
mortgage thereon,securing the purchase money and inter-
est, which became and was a debt due by Mile^ to the
defendants Andrews, in respect of which they were
entitled to a lien on the premises.

Thereafter the defendants, Andrews, for a valuable
consideration,given and satisfied to them by the defendant,
John Smith, agreed that the purchase money and

Bilt.»,nt.
'°te"8t should be transferred and belong to, and should
be received by Smith, to his own use absolutely ; and
upon the faith of such agreement Smith acted, and
forebore to act, and his position was changed, and a
good and valid equitable assignment to Smith of thte
said purchase money was effected ; and thenceforward
the defendants, Andrews ceased to have any, and .

Smith acquired, and had, in equity the whole beneficial
interest, right and title to the said purchase money
and interest, and all securities therefor ; and the de-
fendants Andrews became trustees for him of all their
interest in the matter, and the transction was duly com-
municated toi2z'%,who assented thereto ; thereafter the
writ o{fierifacias de terris, in the bill mentioned, was
placed in the hands of the Sheriff in the bill named

;

and thereunder the Sheriff assumed to seize, sell and con-
vey, and the plaintiffassumed to buy, the said premises

;

and the defendants submit that whether apart from or hav-
ing regard to the said assignment to 8mith,ihQ defendants
Andrews had not, at the time the writ was placed in the
hands of the Sheriff, or afterwards, any interest in the
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Viet iTthe'crfi"
*^---f the Court,and that in theV ew of the Court, he said pretended sale and conveyance

and Tv. V^' ''^^'' '' P''^^^'^" °f the severalpTrtiesand the plaintiff was a trustee for the party or partie;

legal estate or interest in the said premises, ;hich hehad acquired, if any such he did acquire.

cutl'n oft"'"1
''""*'' *'^*' ''' P"""-«« -d exe-

dalr 1 )
««'d contract and assignment, the defen-

tTan o^str- r' ^-^-P-—[y with Ihe f^lian of such indenture, the defendant, Bilev, conveyed

lennrthThf
"'"''^^^ ^^'^^'^^ secu';the7ay

ar rs L r' f •''' "^' P-chase money' n"^

thir/h
'' *°^ ^"*'''«^*' «°^ ^»^^i^ submitted

pe andTt ;r f.*^--"^^"«^^^- legal and p^oper, and that the plaintiff should be orderP^J t^ .^ .

cdle^llTo'^f",'''°''.'r''--d "P '» be can.
„ ;

,
' " '" **» " ™s md fferent whether ((,« ..ijSmM™ declared entitled to the pv^LlTltl.

jntores.
;
and he ..b„i..ed to the dL^n fThX;.

"test «
'"^1 ""'• '^ *-» ^'™«'™«eaarea entitled to the purchase money and interestthe mortgage to Smith might be caneelled.

'

menced an .ct,on of ejectment to recover po,"esln!i

the plaintiff had no right consistently with the alU™
mn,„fh,Bill,or with the trnth „'

the o!^, a flforthm the answer, to disturb the possession of »Z,
prosecute the said action at law a'd th suT, ne^S

.h..««e.™e;and.hedefend.n..pr.yedJ;LXntiff
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1866. might be restrained from disturbing such possession, or

that he might be ordered to elect between the said action

and suit.

Parke

Klley.

Statement.

The decree, dismissing the bill of the plaintiff, having

been drawn up and entered, the plaintiff appealed there-

from for the following reasons :

1

.

Becaase Q-eorge Andrews and Henry Andrews
were the legal owners of the premises in question, and

had a substantial interest therein, when the plaintiff's

writ oi.fierifacias de terri,s issued against their lands
;

and theyalso treated the premises as their own,and offered

them for sale to a third party, long after the issuing of

the said writ, with the knowledge of the defendant iJiYe^^,

who did not then claim to be entitled to a deed of the

premises.

2. Because the alleged parol agreement for a sale

of the premises to the defendant Rilei/j if it ever was

binding, had been waived by him, before the Sheriff's

sale under the said writ, and the plaintiff had no notice

of any such agreement till after his said writ issued ; and

his learning thereof before the actual sale by the

Sheriff, is not set forth in the answer of the defendants

;

nor, as the plaintiff contends, did it render the interest

of the defendants, Cfeorge Andrews aaiffenri/ Andrews,

unsaleable, under the said writ.

3. Because there is no legal evidence of the alleged

assignment to the defendant, Smith, of the balance of the

purchase money due by the defendant, Riley, the evi-

dence of the defendant, Henry Andrews, being inadmis-

sable ; and the plaintiff had no notice of any such assign-

ment, even if it were proved.

4. Because the plaintiff's deed from the Sheriff refers

back to the time when the writ issued ; and it was duly

registered, while the deed to the defendant, Rileyj and



BRROR AND APPEAL REPORTS. 221

the mortgage from him to the defendant, iS-meM, were ' 1866.
not signed till after the issuing of the said writ, nor was
the said deed ever delivered, and neither the deed nor
the mortgage have ever been registered.

The plaintiff therefore claimed that both the said deed
and mortgage were void as against him, and that his deed
was a valid conveyance of the premises, either clear of
any claim thereon by RUey, or subject to the equitable
right of Riley to have the contract specifically per-
formed, upon payment to the plaintiff of the balance of
the purchase money still due from Riley.

The defendants, in support of the decree, assigned the
following reasons

:

1. Because RUey was in equity the owner of the
premises in question, subject to a lien thereon for
the purchase money thereof, to the benefit of which sut,«.nt
lien Smith was entitled, and aeorge Andrews and Henry
Andrews were bare trustees of their estate in the pre-
mises for the said Riley and Smith.

2. Because Qeorge Andrews and Henry Andrews
were not the owners of the said premises or of any inter-
est therein, saleable at law, under the plaintiff's writ of
fierifacias.

3. Because if they had a legal title thefeto, appa-
rently saleable at law, yet such their title was not in
equity saleable, and the sale thereof would have been
eryoined and should be avoided in equity, where the
appellant is a mere trustee for the respondents of any
legal estate he may have acquired in the premises, and

"

his interest at most is that of a ohargee.

4. Because nothing having passed to the appellant by
the Sheriff's sale and conveyance, he has not pleaded
the Registry Acts, or pleaded or proved the facts neces-
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sary to their application to this ease, to which in fact
they are not applicable.

5. Because the conveyance from the Sheriff, if at all

effectual, had relation to the date at which the writ was
placed in the Sheriff's hands, and was consequently a
conveyance prior and not subsequent to the conveyances
to Riley and Smith, which therefore atp not void as
against it under the Registry Acts.

6. Because the plaintiff had notice of the rights and
interests of the respondents in the premises, and could
not cut them out by registration ; and if necessary the
respondents should and would be allowed to set up such
notice, which, however, thp appellant admitted in his
original bill.

7. Because the appellant having, by his original bill,

sutoment. Stated and insisted on the contract with EiUy, and
prayed specific performance thereof, and having there-
after amended his bill ignoring the said contract, and
insisting on his absolute right to the said premifci, the
said appellant cannot now ask for the specific perform-
ance thereof in his favor.

8. Because upon the whole case, and for the reasons
appearing, the decree ia correct.

The appeal coming on for argument,

Mr. McO-regor, for the appellant, cited Doe Jarvin
v. Cumming (a). Doe Tiffany v. Miller (5), McLean v.

Fiaher (c), Bank ofMontreal v. Thomson {d\ Burnham
V. Daly (e).

Mr. Blake, Q. C, contra, referred to Qumelly. Q^arfl*

(a) 4 U. C, Q. B. 390, (6) 6 U. C. Q. B. 428.
(c) 14 U. C. Q. B. 617. (rf)9Gr.51.

(«) 11 U. C. B. 211.
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''ZJ'n} frV* ^^'"'* ^*)' ^'^ ^- ^<^nk Of UpperCanada (c
, Boulton v. aUlemie M\ wi v i

Gauaain M c,.«- .

j^iueapie [a), Whitworth v.

be shortly stated, b„. f. i/^X "^ett

t'
T"'

°"«'"

oonnts, to state them fully.
' °" '""^ '«-

from one F»„ (Hia^, ly, ^^^ however hS

.nd„ee«teda deed thereof dated 3d Octobt ?«!'
wh,oh was registered on the 6th of that momh

'

ISatLtlltdeTveJ^Ir ""'' ^'''-^-

defendant^.^, , .:n\rth :';f~ r'tJo'payable »100. year. iJ% himself sworfhel!;!!;
poeee,s.on ,„„„ after, and it was proved thar„„7„f 2Anarem stated that Bitey had given him I wagl a»90 on account. I see no proof that mi.., .^
to secure the haianc, of the-p^i^rmtT^yXl
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I8f}6.

Parke

[ment.

fi <\

(o) 9 Jur. N. S. 1220,
(c) 2 Gr. 286.

«) 1 Phil. 728,

{9) 8 U. C. Q. B. 166.

(«) 12 L. T. N. S. 535.

(i) 18 U. C. Q. B. 75.

(*; 11 L. T. N. S 97
i'i) § Gr. 231.

(/) 2 B. & Ad. 223.
CA) 9 U. C. Q, B. 632
U) 4U.0.Q. B. 8.
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1866. gage. It would rather appear that, until he paid his

purchase money, he was to get no conveyance. He
does not appear to have over got a receipt for the $90,
and, in 1866, he gave a mortgage for $600, the full

contract price. In the fall of 1863 the Andrews offered

this property to one Fiak, a creditor of theirs, to satisfy

his claim. Hilet/ was then in possession, and Fisk told

aim he was talking about getting the property, and that

if he got it he would sell it to Eiley, who spoke as if wil-

ling to buy from Fisk. The defendant ITenry Andrews,
was received as a witness for the defendant Rilei/, and
swore that he tried two or three times to carry out the

salb to Rilet/j but could not get him to do anything at

all. That Riley might have had a deed at any time, in

which case the witness woidd have taken back a mort-

gage for the purchase money. Rilei/ was also exam-
ined, and swore that he was to have got a deed immedi-
ately after his purchase ; that Henry Andrews promised

Judgment, repeatedly he should have it, but always put it off for a
day or so, and he never got ic ; that in 1868 he had fur-

ther negotiations about a deed. They then wished him
to take a deed direct from Giddy, but ho refused. Up
to the time of his examination he had never seen the

deed to him. That he had executed a mortgage to
' Smith because he was told that unless he did so he would

lose the place, on which he had given a waggon valued

at $90.

It was also proved that on the 13th June, 1864,
George and Senry Andrews executed a deed of the

premises to Riley, which deed was antedated to

10th April, 1861, and that, on the same 13th June,

Riley executed a mortgage on the same property

to Smith to secure payment of $600 on account of

a debt owing by the Andrews to Smith. Smith,

on his part, agreed in writing that in case Riley

should be ordered by any Court of Equity to pay the

purchase money to any other person, this mortgage

should be avoided.
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The plaintiff sought by his bill to have the deed from
Giddy to Andrews registered, and that it and all other
title deeds might be delivered to him, and that the deed
to Riley from tho Andrcivs, and the mortgage from Riley
to Smith, might be declared void as against the Sheriff's
deed. Hia bill was dismissed with costs.

The objection taken to the admissability of Henry An-
drews as a witness for the defendant Riley, who had
been examined for the plaintiff, was rested on the ground
oi HenryAndrew liability for costs. I do not think the
objection sustain;. <le on that ground. It certainly has
struck mo that his evidence is far more relevant to his
own and his partner's defence as well as to that of Smith,
than to Riley's, whose evidence he rather contradicted
as to the making a deed. If his being admitted as a
witness for Riley makes him a witness for all parties,
there is no reason for observation ; and I understand
there is a rule of the Court bearing on the point ; still

his evidence, besides its want of accordance with Riley's,
''"''*°'*'""

seems, to say tho least of it, unimportant for Riley'l
defence, who states in his answer that it is indifferent to
him whether the plaintiff or Smith be declared entitled
to the purchase money and interest. If the former, he
only asks that the mortgage to Smith may be cancelled.

But for the purpose of discussing the question of law
which this appeal immediately presents, we may lay
aside a great part of the facts in evidence. It is enough
to say that the Andrews were seized in fee ; that they
made a parol contract to sell to RUey, receiving part of
the purchase money, and letting him into possession-
No evidence was given that it was part of the contract-
they should make a deed immediately and take back a
mortgage—but I assume it for the purpose of the argu-
ment. After this contract was made the plaintiff reco-
vered a judgment against them, and in due course issued
an execution against their lands, under which the lands
in question were sold and conveyed^y the Sheriff.

29 '
VOL. III.

m
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The burden of proof lies on the defence, and this, as Iunders and is rested on the ground that, (as insisted) un-der the above circumstances, Riky became equitable
owner, before the property was bound by the judgmenand execution, and that his vendors were entitlelTo amortgage to secure the balance of the purchase money,and were m equity to be considered and treated as such
n^ortgagees, and that as the right and interest of a mortgagee at law cannot be taken and sold under an execu-

2:Z\\'t
'''''''' ^^^ ''' JegalestaTe,Th?n

the holder of it is m equity on> a mortgagee; beingunder a binding contract to convey the bga) e tate t!the purchaser, taking back a mortgage.

If a conveyance had been 'executed to i2%, withouta mortgage given for the unpaid purchase monirthe

itdrr"^''"?"''*''^"^^"'*^^^^ '- on the
'"""•"'

Se letl t?°"°. '

^°*' '' '^' '''' ''''^^ '^'y retained

contract. That they had a beneficial interest is not
questioned, and I cannot understand why the judgmen

the benefit of the existing equities, and by becoming thepurchaser entitle himself to the money to be pa d by

mi ar in «:
"" °' '''""^ " ^^^^'« (-)''^-gh dL-

milar m some important particulars, nevertheless ap-
pears to me to support this conclusion : there the plain-

llT *^;,.7«"tor of the vendor, who had sold theland to a third party, but had received no part of the
purchase money. A creditor of the vendee having a
registered judgment, sold the land under a Ji. fa., and
the defendant purchased, and the vendor's lien for the
purchase money was enforced against the defendant,

i! ir. 'u^
""''^ "°"''- ^^« J"^g«>«°t «ertaini;

18 rested on the ground of notice, but there are exnres-

(a) 1 Orant, 443.
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sions and arguments in it tending strongly to the con-
elusion thf^t the conveyance by the Sheriff would have
passed the property subject to all existing equities against
the debtor. Here the vendors are the debtors, against
whom the judgment is recovered. They have contracted
to sell, but the legal estate remains in them, and the
greater part of the purchase money is unpaid. I see no
reason why the legal estate may not be sold subject to
the equities in this case, which might not have been
equally urged in the other.

The case of OhUholm v. Sheldon {a), afterwards de-
cided in the Court of Appeal, and the case of Waters
v. Shade (b), establish that by a Sheriff's sale of the re-
version in fee expectant on the determination of a long
mortgage term, the right to redeem will pass also. I do
not perceive that the equity of redemption of the term
is more closely united to the reversion in fee than the
hen for unpaid purchase money of land sold but not con-
veyed, is connected with the legal estate still in the ven-
ror. In either case the two things may be separately
disposed of, but, till some such disposition, the convey-
ance of the reversion in the one case, of the legal estate
with notice to the purchaser in the other, would, I ap-
prebend, pass the equity of redemption or the rJght to
the purchase money.

But assuming a binding contract proved, such as the
defendants contend for, (he question arises whether the
legal estate is so affected as to be placed beyond the
reach of a common-law execution against the Andrews.
The time of the making the contract is not precisely
fixed

;
it would seem to have been in 1861, in which

year the failure of Irons is stated to have involved the
Andrews in difficulty, to which, after eighteen months'
struggle, they succumbed, and Senry Andrews swore
that the bargain to assign over to Smith their claim upon

(a) 2 Grant, 178. (i) 2 Qrant, 467.
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]^ /2»% preceded the offer which they made to sell the

p.rke Jfn<l to ^M*, and, as, he thought, was made about the
time of the failure of Irona.m»j

I understand the decision of his Honor, Mr. V. C
Mowat, to be rested on this ground : that the Andrews
were bound by contract to convey to Riley, who was
bound to reconvey to them by way of mortgage

; thatm the view of a Court of Equity Riley thus became
equitable mortgagor, and the Andrews equitable mort-
gagees, and, inasmuch as if they had been legal mort-
gagees their estate and interest would not be saleable
under a

fi. fa., so neither can the land of which they
are equitable mortgagees be sold, though they are seized
of the legal estate. There is some analogy between the
cases, but to me it appears imperfect, and the possible
mischief of such a determination is, in my humble judg-
ment, so apparent that I should, even under the pressure

Jndginent. of the most dircct authority, reluctantly adopt the con-
elusion. I have not, however, found any such authority.

At law, under the Consolidated Statutes of Upper
Canada, chapter 22, section 257, the estate and in-
terest of a mortgagor of real estate can be sold
under a

fi. fa., but it is clearly held that a mort-
gagee's estate and interest is not so liable. I do
not suppose that it will be contended that we should
construe this enactment as authorizing a sale of the
interest of Riley as a mortgagor, at all events under a
legal execution. Then the effect of this decision is,

that a debtor seized of real estate can, by entering into'
a bona fide contract for its sale, while he has received
only a small part of the price, deprive his creditors of
all common law remedy against such estate, provided
that, by the terms of the contract, he is to convey, and
to have his purchase money secured by mortgage. Such
a contract, if taken out of the statute of frauds by part
performance, as in the present case, may be by parol
only. I am aware that it is held in England that the
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created by the deposit of title deeds, and, thereforeth re as no instrument to be registered. Bu t Lay bj

fW K^ ''^ ST'"'
^^«^' -^ W-' hidingsYork, Kingston-upon-Hull, and the Bedford Levels

• by lZt7' r""^' ""' '' °- general a:t,\tby several, for these several places, and the provisiol

Legislature has in Upper Canada at least, from a ve^y

registration as the rule, commencing at a time when

t: rrm^' f
"^'^

r'
^^^^ ^--Wcat"

brml . v'''°'
'°'''*'°^'^'= «^'e»ding the ruleby making its application more general. I confess Zt

.appears to me that the leanin'g of the ^Ttf ]be to give the tullest effect and extention to the prin^c pie and to afford no encouragement to any evasion of . .Its salutary provisions.
"^y evasion of judpa.nt

as I hl^r"''; ''''''T'''^
'' P"""^ *^'« discussion,as I have arrived at the conclusion that, in fact the>lni...« had parted with their interest in the ul ^purchase money due by Rile, to the defendant2 1before the plaintirs execution could bind their anrso;he r interest in them. It seems to make no differencethat the assignment was by parol. The cases of Zmy-Carvalhoia), m^te y. Geor.e ^b), Young y mui

ttTutjfr
'^ "!'-'-' ^^>' - ^» -^'ritief

:

I am compelled to rest this conclusion upon the testi-tnony of Henry Andrews, and the admissibility of thatevidence to support the defence set up byM However strong the objection might b. i? tL rtu 1 of^^J

(a) 4 M. & Cr., 690.

(c)9Jar. NS„976.
(*) 6 A. & E,, 107.

(<*) 9 Jur. N. S., 1220.

i if
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JttdgnMDt

1866. decree would bo to benefit the Andrews, it seema to me
that the whole question now at issue is: which of two
other creditors has the prior and better title to the money
—and that Henry Andrews is a perfectly competent

witness for that purpose. The case of Jeffa v. Day (a)

shews that Riley (before he got the deed and gave the

mortgage), could have successfully resisted at law any

claim of the Andrews upon the ground of their having

assigned to Smith, by plea upon equitable grounds ; and*

the principle there recognized is the same as that upon

which Smith claims the purchase money. No doubt

•11 this doctrine of equity is, to some extent, inconsis-

tent with the supposed intention of the Registry Act,

that a search there should disclose the true state of every

title and of every incumbrance affecting it—but any

change in this must come from the Legislature.

RicuARDS, C. J., and Hagarty, J., concurred.

A. Wilson, J.,* concurred in dismissing the appeal,

at the same time expressing a doubt if the interest of a

vendor in real estate, after a contract for the snle

thereof, could be sold by the Sheriff under common
law process.

J. Wilson, J., concurred in the views expressed by
His Lordship the Chief Justice.

MoWAT, V. C.—The question, whether a creditor can

sell a vendor's interest under an Execution against his

lands, depends on the true construction of the Statute 5

George II. chapter 7 section 4, viewed in the light of the

decisions of the Courts hitherto. As an Equity Judge, I

have no more right to disregard the intention of Parlia-

ment or the decisions of the Courts, than a Common Law
Court has. If there are examples b(>th at law and in

equity, in' times long past, of statutory enactments hav-

(a) 1 Law Bep. Q. B., 872.

* MoEBOODi J.) wu tbMiit hoifuat the Toronto AnlsM.
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Park*

Riley.

now . .e .„„„, ,, „„ .^^ „j:x::"::r::;:;;
^

% judgment in the Court below «,. j j
•«.hori., of .„e,„„g ,,..„; „;- «n

'O on .he

ofamortffaffeoiannf B»in-Ki j ® interest

been 1.1/^^ br.he ?„jr,
" "''''"''°"' f'""'"''

»n »n »ppe., from Iho Co„f fT '" "'J""*"""'
Lordship observed "It h^r °f

^^."'."""''^ ('>• «!»

•nd wo Lvo folloted .ho d^o
'1"""^°" '" ^"^'-J,

same rale ha! ioon "id j„! '
"'""" '*'-^""

^'>«

American SuteC^rlt) '" """^ " "" °' ""

381

What is tho cround of «ll j .

Stated by tho cfurt in 1^1 v V "T' '* "
-ill^o found to have no rIS 1 'efrT ^'^V'*"^transaction, or to there bei„ra 1J ' ^'.''"* '^ '^'

face of it to be a mortgage ^^httrT"'"^ °" *''«

learned Chief Justice ' L ' ^'"«""«' ^^ ^he

of his interest is on "to hold t^ -'""'^' ''' ^^^^"^

fied the debt, wh, h n ti ' '
""'" ^' '' ««*'«-

taken at the sam time f1T '^''"^^'^ '^ ' "^'^^

the only substa^t a rtere3
'

h .1"* °'""'"«"' «« '"«'

^ould be to separate r '^ ^' '''^"^ ^°«s hold,

in the hands ofTepetn'rr^L".' ''"^'^ *^« -^«*«

in another." His Lo/dTi'n !f;
' '^\^'^' ^°"'^ ^^'^^'n

in these terms: '4ecaut' / T^^^
-allyandinsubstatetheowL^ b!,t"Tn^ '" "^^

a means of compelling payLntT^^^^^^
'°''"' ^^

it, which is his only vaLbTel .
.'''"'•'^ "P^*^

_ __
^ valuable interest m the land.

"

(6) Smjth v. Simpson, 2 Or. 386.
(c) See 4 Kent's Com., p. 166 1, fn^ . a
(d) ubi supra. ^ ^' """^ <='«<«' ""^e cited.

Judgmeot.
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1866. Every word of this is as applicable to the case of a

vendor who has not conveyed, as to a mortgagee. Like

a mortgagee, he has a right to retain the legal estate so

long only as the debt for the land remains unpaid. His

real interest in it is the debt due—nothing more ; and

the effect of the sale, if permitted, would not be to pass

to the purchaser the right of suing at law for the debt,

any more than in case of a formal mortgage. In a

word, in whatever sense the language of the learned

Judge is correct in reference to the case to which he was

alluding, it is equally correct as to the case here.

Acting on the principle of these decisions, the Court

of Chancery, when it consisted of Chancellor Blake, the

late Vice-Chancellor Esten^ and my brother Spragge,

in Neil v. The Bank of Upper Canada (a), restrained a

sale by the Sheriffwhere the execution debtor held an ab.

solute conveyance, but had executed a separate instrument

Jndgntnt ^7 ^^7 of defeasance.

In truth, nothing can be more clear than that, to create

a mortgage, the execution of a formal instrument pur-

porting to be a mortgage is entirely unnecessary. There

may, for example, be a mortgage by mere deposit of

title deeds, without any instrument whatever. " What is

a mortgage ?" as Sir Thomas Plumer asked in Quarrel

V. Beckford (6). The learned Judge answered his own

question :
" Everybody knows it consists of two things

;

it is a personal contract for a debt, secured by an estate;

and in equity, the estate is no more than a pledge or

security for the debt ; the debt is the principal, the estate

is the accident." A vendor's interest, in respect both

of the purchase money and the estate, falls with all ex-

actness within this definition. It is treated of in text

books, both English and American, as constituting one

class of mortgages. Thus, in Miller on Equitable

Mortgages (c) we have this observation : " In this

(a) 2 Grant, 886.

(c) P. 4.

(i) 1 Msdd.
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description of mortgages may also be included the liens of
vendors for unpaid purchase money, and of purchasers
tor advances on account of their purchases." So in
Trower on Debtor and Creditor (a) the subject is intro-
duced with the following sentence: « Another species of
equitable mortgage is a vendor's lien on the land sold for
his unpaid purchase money." In ffiUiard on Mort-
gages there is a chapter on the subject of such a lien, and

m "IfT^P^ '""'^'°' ^^' ^°"°^^°g observations :

(6) This lien may properly be treated as a mortgage,
both because an express mortgage, as has been abundantly
shewn m the foregoing pages, according to the estab-
lished modern doctrine oh the subject, creates no higher
interest than a lien; and because the mode of enforcing
the hen in question, and the general rights and remedies
incident to it, are substantially similar to those created
by an express mortgage. It has already been remarked
that one of the most common occasions for executing a
mortgage occurs where a conveyance of land is made, J^-^e-ent
and a mortgage of the same land at the same time taken
back by the grantor to secure the whole or a part of the
purchase money. The lien to be considered in the pre,
sent chapter, is a title substantially corresponding with
that created by such a mortgage, but arising by impli-
cation merely, and not depending upon any deed or
written instrument whatever." •

In Auorney-aeneral v. Brunnifig (c) the Court of
Exchequer had to deal with the case of unpaid purchase
money of land sold by a testator in his lifetime, but not
conveyed; and endeavored to distinguish such an inter-
est from other descriptions of persoi il estate which were
liable to probate duty. That mortgage money was so
liable there was no dispute; but the Court of Ex-
chequer held that unpaid purchase money, before con-
veyance, was equitable and not legal assets, and was on

('')^-^^2-
(6) Vol. 1, P. 403.

(c)4H. &N. 94; 8 H.L. 423.8,0.
^^

VOL. III.

1

'ifi'

1Vm

i1
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•S66. that and other grounds not liable. But the House of
Lords reversed the decision. In the judgments in the
Court below, and in the arguments of counsel there and
on the appeal, much learning and acuteness were dis-
played in making out the distinction contended for;
but all the Lords who took part in the decision, nr.mely'
Lords Oamphell, Cranworth, Wensleydale, Chelmsford,
and Kingadowne, were unanimous that the distinction
could not be sustained. The Lord Chancellor (Lord
Campbell) in his judgment observed : « Money due
on mortgage has always been considered as personal
estate. * * Mortgage money recovered by an -^xe-
cutor by the aid of a Court of Equity, would certainly
be assets and liable to probate duty. And I am unable
to distinguish between mortgage money and purchase
money recovered in the same manner. So the question
seems to me to stand upon principle." Lord CJielms-
ford said

:
" We may adopt the language of the Master

Judgment, of the Rolls in Lewis V. Bennett (a), and say, <
It

is very clear that if a man, seised of a real estate,' con-
tract to sell it, and die before the contract is carried
into execution, it is personal property of him.' It
certainly seems extraordinary that property which is
iccQYerMehj the execixtcfvirtute officii, which belongs
to the next of kin, and not to the heir at law, and which
has the character of personalty thus impressed upon it
in every other respect, should lose that character solely
in relation to fiscal liability. It is diflScult to understand
upon what principle the conversion into personalty is to
stop short of this point."

In truth, the more fully the two interests are con-
sidered—I mean that of a mortgagee and vendor
respectively—the more clear does the impossibility
become of drawing any substantial distinction between .

them. A mortgagee, after default, is the absolute owner

(a) 1 Cox. 171.
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of the legal estate ; but in equity is regarded as holding it 1 866
as a mere pledge for his debt. On his death, the legal
estate will not pass except by a will executed like other
wills of real estate, but the debt will pass by a will exe-
cuted so as to pass personal estate. If he dies intestate,
the land goes to his heir ; but his heir is a mere trustee
for the executor or administrator, and subject thereto
for the mortgagor. Now, every one of these incidents
belongs equally to the case of a vendor who has not been
paid his purchase m.aey, and to his representatives.
So, in the case of either, if the debt remain unpaid after
the death of the party entitled to it, and the mortgage is

in consequent' foreclosed, or the contract rescinded,
and the intf

. t' the other party in the land thereby
determined, ..oi, .ae heir, but the personal representative,
of the mortgagee or vendor, becomes entitled beneficially
to the land.

On the other hand, the purchaser and mortgagor are
in the same position. The legal and equitable incidents

"*"""'

of the transaction, as they affect them respectively, are
the same. Equity looks upon things agreed to be done
as actually performed, and accordingly, as pointed out
by Lord Mdon, though "at law the estate remains the
estate of the vendor ; and the money that of the vendee

;

it is not so here. The estate from the sealing of the
contract, is the real property of the vendee. It
descends to his heirs ; it is devisable by his will

;

and the question whose it is, is not to be discussed
merely between the vendor and vendee, but may be
to be discussed between the representatives of the
vendee." (a)

It is unnecessary to pursue these observations further
;

for, in brief, it may be said that all the legal and equit-
able incidents of the estate of a mortgagee and vendor, as
these have been settled for centuries, are the same ;'

as
well as those of a mortgagor and vendee. :i

(a) Seton v. Slade, 7 Ve8. 274,
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Looking at the statute (a) without reference to the
express de asions upon it, I see nothing in it indica-
tive of an intention to authorise the sale under fi.faof the interest of mortgagees, vendors, or others
standing m a like situation. It is quite certain that
the Act did not make all descriptions of interest in
real and personal estates saleable. Some kinds of pro-
perty not affected by it have accordingly been made
a eable under execution by subsequent Provincial sta-

tutes {b)
;

and other particulars have been made
available to a judgment creditor by enabling him to
garnish them (c)

; and there are valuable claims and
interests of a debtor which no statute yet passed
enables his creditor to reach.

By the Imperial Act referred to, a debtor's real
estate m the Colonies was rendered liable to debts of
every kind or nature, and was made "assets for the

Judgment. Satisfaction thereof in like manner as real estates areby the law of England, liable to the satisfaction of debt^
due by bond or other specialty." The statute thus
placed a 1 debts on the same footing as bond debts. By
the English law as it stood at this time, a creditorby specialty, wherein the heirs were bound was

whch other creditors were confined. The statute abol-ish d this distinction
; and the first clause of the 4thsection did no more than this.

The second clause plainly does not affect, and wasnot intended to affect, personal estate, or a creditor'
i^medies in respect of personal estate. What it enact

to^thejlike remedies, &c., as personal estate." When

,,, „ ,
„' ('')6 Geo. 2,Ch. 7.

257. 260. 261. 22 V^crSXn
''""''^''' ^^^^^^^^ ««- '^'

(*) 22Vic.Ch.62,Sec. 288et8eq. ^
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any debt • b»fLT i°i , ' " ^"'^ ""> «'"«W» for

bel J/,; ..
'°'y.°f "«' ™»1 estalo, as tho case mieht

security for th. , ^.
'^ ^'' ""^^ ^"*«^^«' ^^^ as a

statute clearly did not a^^y ^IZlZL T'' *'^ ^"^--
sonal estate, and not real eLfVVi,

'' ""*' P"""

ever for controversy '' '^''' '' "° '°^°» ^^«t-

Without .a4: St'b raTdt^^^^^^^^^^
at the interest of a vendor, in're^rof t P^cha^e money, was saleable und^r the Act TaT So1

anl ' /T'^ *° ^'^"^^^ ^°»>^ have been ekt onand^not authorized judicial construction.
''^'^'*'°°'

S^k!^'"' "" ^''"«"°' 3 Hare, 420, 429 1 PhTos 8 P
(4) Cosberd y. Attorney-Qenoral, 6 Pn.' 402; 4C3

'
""•

237
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I Qiift

[Before the Son. Sir J. B. Robinson, Bart., President, ^-^
The iron. P. M. VanKoughnet, Chancellor, The 5SSt«I,
Hon. W. ff. Draper, C.B., C. J. 0. P., The Hon. TiJnl^n.

V. C. JEsten, The Hon. Mr. Justice Richards, The
Hon. Mr. Justice Hagarty, and The Hon. Mr.
Justice Morrison."]

On an Appeal fhoh thb Court of Ciiancbby.

The Bank op Montreal v. Thomson.*

Mortgage—Sale under fi. fa. iuued on regitUredjudgment.

Land subject to two mortgages was sold for 20s. under a writ offi. fa.
issued on a prior registered judgment, and the purchaser subse-
quently bought up the first mortgage. The holders of the second
mortgage having filed a bill, praying foreclosure, on the ground
that under the circumstances the purchaser at Sheriff's sale was
bound to pay off both mortgages; the Court refused this relief,
and on appeal the decree was affirmed.

This was an appeal bj the plaintiffs from a decree of st.teB.nt
the Court of Chancery reported in the ninth volume of
the reports of that Court, p. 51, where the facts suffici-

ently appear, on the following, amongst other, grounds :

namely, that upon the whole case the plaintiffs had ac-
quired a pribrity over, and a right to be redeemed by
the defendant, and the decree should have so pronded

;

that the defendant did not set up or plead the acquisi-
tion at the Sheriff's sale in the pleadings mentioned of
any other estate than an equity of redemption, or of any
such estate as he is adjudged to have acquired, but on
the contrary, admitted both by his pleading and his acts
that the estate so acquired by him was an equity of

* This case should have appeared in the 2nd volume of these
Reports, but the judgment of the President was mislaid at the time
that volume .ras issued,

31 VOL. III.

...il
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^_I866^ redemption
; that the sale by the Sheriff waa manifestly^^^ treated by the defendant as a sale of an (>nuity of re-

Mon.r,... aemption, and the defendant could not under such cir-Thom.on. cumstances insist on such a sale at »uch a price as a
sale of the fee simple

; that the defendant admitted that
he purchased an equity of redemption, and based his
resistance to the plaintiff's claim simply on an alleged
right as such purchaser to be redeemed in respect of the
said mortgage to Stanton [the first], in the pleadings
mentioned, and this position being untenable the de-
fendant should be ordered to redeem the plaintiffs, and
should not be allowed to insist on the position awarded
to him under the judgment and decree ; that in fact the
estate acquired by the defendant at the said sale was
an equity of redemption

; that there is no proof, or no
proper proof that the writ uhder which the defendant
purchased was issued upon a registered judgment, or
that such judgment was properly registered, or that the

6t.tem.nt.
^*°!^' 1^ question Were subject to the operation of the
registry laws, and because the writ was not issued within
the proper time, and was not properly kept alive ; and
even assuming all the necessary facts to be proved, the
writ did not relate back to the registration of the judg-
ment under which the same was issued ; and that the
defendant in his purchase of the said estate, and by
reason also of the conveyance from Shaw to him, be-
came liable and bound to pay off the plaintiffs' mort-
gage, as well as the mortgage to Stanton in the pleadings
mentioned. *

Mr. Blake for the appellants.

Mr. Proudfoot for the respondent.

The cases cited appear in the report of the case in
the Court below and in the judgment.

.
Sir J. B. Robinson, Bart., President.—I see no

ground upon which it can be seriously contended that
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the plaintiffa are entitled to bo redeemed by the defen-
dant Thomson in respect of the mortgage made bv Shaw -v—
to atllespze for ^160, which the plaintiffs hold ; and M^r.^'.
this IS the only question in the case. Thom.oa.

Assuming that Benner's judgment against Shato and^am« was duly registered in the County of Norfolk
n t e 11th July, 1857, as it appears to have been, the

effect of the registration under the statute 13 and 14
Vic, ch 63, then in force, was that, from that day the
judgment so registered operated as a charge uponShay lo,nis m that county of which he wa,s seized onthe day of registration: that is, it operated upon andbound the estate which he then held in any such landsand bound him and all persons claiming under him at;
the judgment and registry, and (sec. 4) must be deemed

^d JSiarchaV: frt:^tir1''
""r

- '-'
«.o^r..A- .

J-^arge or lien, ' both m law and in equityacejj^.othepr.^^^^

I take the effect of the last provision to be that it wasnot competent to Shaw after the 11th July, 1857 Lmake any alienation, or create any incumbrance, whichcould impair or affect the remedy which the juC

m

creditor on that day was entitled to take for 'the .a i^faction of his judgment. He was placed by the act of
registration in the same situation in regard^ C^'lands as he would have been in regard to his go dTibe had on that day placed a fi. fa\,,in.t his g'oodsinthe hands of the Sheriff. It cannot be held, I thiniagainst the plain words of the statute, thatthe^Wwhen registered was not to operate as a lien n favor ofhe judgment creditor as regarded his legal remedy,Idthat because a convenient remedy was opened to ht bvhe latter part of the second clause, he' was llZtleoauaed to such remedies as he could obtain in a Cou'r!of Equity on the footing of an incumbrance"

'M
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Wc must look upon the remedy given

cumulative not exclusive.

in equity as

I am indeed not certain that the person, who framed
the statute, was not led to allude to remedies in equity
in the latter part of the second clause under the idea

(though it would indicate some degree of confusion in

his mind) that the operation and effect of the lien would
be extended by referring in the words used to the prin-

ciple in equity, which for many purposes treats a thing
intended and " required" to be done as if it were done

;

that, however, is a mere conjecture on which I lay no
stress.

That the Legislature intended and have made the
registered judgment operate as a lien upon the lands as
well for the purpose of legal as of equitable remedies is not
only apparent, I think, on the face of the second and fourth

Judgment.
"^*"^®^' ^"' "*y ^® '^s plainly inferred from the first

clause where it it, provided that any judgment to be
hereafter duly certified and registered, shall affect and
bind the lands, &c., in like manner as a judgment of
any of Her Majesty's Superior Courts at Westminster,
when duly docketted, would have bound lands before
the practice of docketting judgments had been discon-
tinued in England.

Now how did docketted judgments bind lands in Eng-
land under 4 and 5 William and Mary, ch. 20 ? Cer-
tainly not for the purpose of equitable remedies only,
but with a view to legal remedies equally if not princi-
pally.

It was suggested in argument that by this reference
in the statute to the manner in which judgments in
England when docketted used to bind lands, they can
only be held bound here for the purpose of a writ of
elegit, and not of a fierifacias for sale, because lands in
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ttedockottedjudgmonl. ram satisfied, however that ^-~
no more .ha„ lb,, ; by ,i,e law „f E„g|„„,, |.„j, „„„ ^i..
•t ono

.« boand from the cMering of the jadgmont
80 time bo exeeueion by whieh satisfaction was to beobta,„ed woaid overreach all i„.erm, „„,, , ,ZZ or
.neumbranoes, but that was found ;„ lead , else" ofgreat banlahip up„„ p„e,,„,„,, „, , , ^^'J.tors because no convenient moans I rl bel, °Zbywb,ehsueh purchasers, fa., could . .adily aid eer

ZlTe""'"/ r T'™°°
°f J"''«™n.s and .heir

and m' t ToV^rr''".''^
"'"""° * »"'' '"^ Williamand Mary, eh. 20, the Legislature required judgments

.0 be regularly dockettcd, so that purchasers andoZ
certam by search whether there were any judgments inorce agatnst the owner of any partieuuJ reTes .

search .w't , T™"" "" "'""' "' "—«»

houW no! t°^f"Tf°"M in England, that lands
'""»•«

which It had been so dookotted.

In Upper Canada, on the other hand, it had been.djudged at an early period that lands we;e no. hounSfrom .he entry of .he judgment, or from „s being docketted but only from the timb that a/./a. .gains! I.„i,had een delivered to the Sheriff
; teaus'TeBash

Statute 6 Geo. II. ch. 7, sec. 4, bad made land, i„ "hoAmenean plantations liable for all just debts owin, hvany person .o his Majesty, or any of hiT s jr^anjhad also made them subject .o .he Uke remedts andprocess m any Court of law or " E,m,y, for se ziu
'

e,endmg, sellmg or disposing of them towards .h tus-faction of such debts, 4e., and in like mannertpersonal estates in any of the said nlan...,>° -. -?
.i«ly are seized, extended, sold or disposed of for tb

'

....sfacon of debts- and .heir being suyec.T.t

> '4

"i
.1

•i
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1866. same procesa and in the same manner as goods, it has

''^;;X^
fceen uniformly held in Upper Canada that lands like

Montreal goods Were not bound till the delivery of the execution
ThoniMn. against them to the Sheriff (a).

This exposed the judgment creditor, however, to the
danger of having his remedy defeated by alienations, or
incumbrances between the entry of the judgment and
the delivery of the writ to the Sheriff, and to prevent
that inconvenience our Legislature, by 9 Vic. ch. 34
and 13 and 14 Vic. ch. 63, thought proper to take the
middle course, adopted in England by 4 and 5 William
and Mary ch. 20, substituting registration in the county
register for docketting in the Courts, and all they
meant by their reference iii the act to the former prac-
tice of docketting in England : was, that lands shall
neither be bound by the mere entry of the judgment
or by relation to the term, as they once were in Eng-

Jad .nt
^^^^ (^^^ich was dangerous to purchasers and others)

;

nor only from the time of delivering execution against
them to the Sheriff, as was the case till then in Upper
Canada (which was dangerous on the other hand to the
judgment creditor) ; but that the judgment should be
registered in the register of the county were the lands
to be affected lie, and that from the time of such regis-
tration they should be bound here, as they used to be
bound from the time of docketting in England, while
docketting was practised there.

They did not mean, I am persuaded, to make regis-
tration operate as a charge only for the purpose of an
elegit, and not for sale under a,^. fa. because elegit was
then the execucion resorted to in England ; but meant
to leave us in possession of our ordinary remedy for

(a) Doe dem. Updegrove v. Clark and Street, 4 U. C. 0. S. 197

;

Doe dem. Mcintosh t. Mc, mell, 4 U. C. 0. S. 195 : Doe dem. Aul^jo
V. Hollister. 6 L). C. 0. S. 739.
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"red ra afv
' "". "'"'" ""^ J^""™' "-s regis- ftUlerea, or at any time afterwards. „. ^-

us 10 tftat. Ihat question, some time aboiK- isnn
carried to England by appeal in aZ of^v J^^
T, was bmdmg upon us, as upon other colonies. Du - •'-^*-«*-
ing the short time that a doubt prevailed, there may hZ,

mere was, but, I believe, I am quite safe in stating thatm the sixty years since the judgment of the PrivvCouncil m Gray v. miloocke, no Elegit has ever binuedou here Whether a creditor^can pro tie

ll'l; T "'* ^^^" '''''^''y ^-•^ '-ed, thoughIt has been incidently touched upon in two or threecases, as m Doe dem. Senderson v. Burtch Z^ !,
I>oe dem. Mcintosh v. MoDonell (i)!

^ ^'
'""^

If it had been held that the statute, 5 Geo. II ch 7does not shut out the process by .^^^ in any cotnvwhere that form of execution had been adopted,'^fc3by no means follow, that the creditor could no seU th.lands by /./a. if he chose, as he would be sue
"

o

(a) 2, U. C. 0. S. 514.
(6) 4 U. C. 0. S. 196.
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1866. that being obviously the better remedy, and the decision

^^^^v^ of that case therefore cannot turn upon the question
Mon^Msi. which form of writ might have been taken out ; for what-
Thomwn. gyg,. ^^s the description of execution resorted to, if it

was sanctioned by law, the lien by judgment registered

would be available with a view to the one, as well as to

the other.

Jod(«eBt.

I take it to be clear of any doubt that the judgment

creditor (Benner) in this case acquired a lien by his

judgment from the 11th of July, 1857, when it was

registered, which lien, however, did not constitute per

86 a right or property in the land itself, but only a

right to levy on the same under the Ji. fa, to the exclu-

sion of other adverse interests subsequent to the judg-

ment registered, so as to cut out intermediate incum-

brances (a). But subject to that right the debtor has

power to sell, or mortgage his land. His deeds for that

purpose will not be void in themselves, though they will

not be suflFered to interfere with the judgment creditor's

execution against the lands for the satisfaction of his

debt. Both of the mortgages made by Shaw were sub-

sequent to the registration of the judgment. The first

of the two, that made to Stanton^ was made for no pur-

pose adverse to the judgment creditors, but was intended

to be in aid of their judgments. Benner being advised

probably that his debt being small, and hisjudgment being

the first registered, he had better pursue his judgment and

have nothing to d. .vith the mortgage, he declined tak-

ing any benefit under it, and so stood like any stranger

to the mortgage. The plaintiiFs have no interest, how-

ever, in that mortgage, and no question arises under it,

but only in respect to the latter mortgage made by

Shaw to Gillespie, which the plaintiffs hold as assignees,

and whicb they contend Thomson, the defendant, is

'(a) Goflrad y= The Atlantic Insurance Co.. 1 Peters S. 0. R
441.

ep
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bound to redeem. But how bound ? The knd could 186fJ.
not properly have been put up by the SheriflF subject to -v—
that mortgage, for in fact it was not, till Benner's iud^- MSSi'retf

ment was satisfied, an.t indeed all other judgments that ^•'o,^-.

were registered before the mortgage was made, of which
there were many.

It docs not appear in evidence that the Sheriff soldShaw s interest as an equity of redemption, subject to
both or either of the mortgages. It would have been
satisfactory to us to know whether he did take upon him
to describe what Sharv's interest was, or merely sold
all his interest whatever it might be. There is abso-
lutely no explanation on the subject, though the Sheriff
or his officer, or the auctioneer, could have given it'
Ihough nomson was called he was not asked to
explain how the property came to be bid off for one
pound.

IS

The plaintiffs in their bill state that the Sheriff sold
to Ihomson under execution all Shaw's equity of re-
dempHon, Uiih^t is merely b6..ging the quePtion. The
Sheriff 8 deed says nothing of an equity of redemption,
but assumes to convey the land itself, and all Shaw's
undivided interest in it, and the recitals in the deed are
in accordance There is no evidence dehors the deed
of what the Sheriff did expose to sale, or that any thing
was said or known of the mortgages at the sale. Thorn-
son, we can hardly doubt knew of the judgments, and
of one. or both of the mortgages at the time of the sale
in October 1859

;
they had been both registered long

before. Under the circumstances that appear in evi

t would fetch with no regard to anything but the ques-
lon of what the bystanders might think it wortL forthe mortgages could not either of th^m ^e set up a—'-^t

made m bidding, neither could the other judgments, for

VOL. III.

Judgment.

M
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1866.^_^ they were subsequent to his. The land shoujd have
B.nk of

"^een sold for what it would bring without reference to
MoutreM either, as being capable of affecting its value, and then
T].om«,n.

,t ^ou^ jj^yg ^gg^g^ ^j^^ ^j^^ ^^^..^ ^^ ^^^ oSBenner^B
judgment out of the proceeds, and to dispose of any
surplus as he might be advised.

If Mr. Thomson said or did anything that led to the
land being bid off at a trifle from a misconception of
the true state of things, whether he acted ignorantly or
by design, the sale would have been set aside on a pro-
per application.

The judgments, however, except Benner's, seem to
have been since satisfied ; when, or by whom does not
appear, but I infer by Thomson, after he became the
purchaser of the land. Whether Shaw's interest in the
land was really worth anything mbre than the amount

Judgment.
°^ thejudgmcnts we are not told ; if it was not, it would
seem strange that Giltespie would have advanced .£160
upon it, after all the judgments were registered ; though
if he made no loan but only took his mortgage, as some-
thing that might help to secure a prior existing debt
the land might, or might not be, worth more in'

fact than the previous claims upon it, which Thomson
as I suppose, has arranged. If the land is reallv worth
no more than the amount of the judgments, then no
wrong has been suffered by Shaw from its selling at so
little at Sheriff's sale, nor by any one else, except per-
haps by Benner, for the other judgment creditors seem
to have been content to take whtt was given to them for
their judgments

; and when they were satisfied Stanton's
mortgage was satisfied

; except as to any amount that
Thomson may have expected to make out of it, beyond
what the judgment creditors received as a full settle-
ment. He seems to have ;bought up the judgments,
probably at a great reduction from their -nominal
amount, and then took an assignment of the mortgage
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from Stanton as a means, I suppose, of getting the 1866.
whole amount, if the land would produce it, havinc —^^
before .hat, at Sheriff's sale, bought up all Shawns in iSroL"/,
tere8t,wkoh, if the ^. /a. was correctlj framed, would ^^^n.
be his interest on the day of registering the judgment •

^0 that he held the legal estate paramount the mortgage to
Stanton, ^i the land was put up as it ought to have
been, and nothing appears in the evidence to shew that
It was not. Yet he got an assignment afterwards of
the mortgage, with assent of the judgment creditors.We can easily see why he should have thought it quite
reasonable and expedient to do this, having paid the
judgment creditors the amount which they were willing
to receive in discharge of their judgments which that
tnortgage was intended to secure. But it is only about
the later mortgage for ^160 that any question arises in
this cause, of which mortgage the defendant Thonmn
may or may not have been aware, wlien he bought at
the Sheriff's sale.

At that time both the mortgages, as well as the certifi-
cates of the two judgments, were registered in the
County Register, and had been many months before
The Sheriff, therefore, as well as the defendant and every
person present at the sale had means of knowing the true
state of the title, though whether any of them knew of
the other judgments and the two mortgages does not
appear. I should hope that Mr. Thomson, who is an
attorney, was not professionally concerned in obtaining
the judgments, which he afterwards purchased : nothing
appears m the evidence to connect him professionally
with them. •'

If the Sheriff, or those superintending the sale, knew
nothing at the time of the mortgage to aUhspie, then
they could not have spoken of it at the sale, and there
would be no pretence for saying that the sale instead of
being as the deed imports a sale of the legal fee in the

Judgmeot.

' 'H^!,*

MI^H
''li'^^^H

11
s .^laHHI

I i

^M
HI

.' j^^H

:;ii ^M
^Ji! :^^^H

'*
'' m
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je66^ land, was a sale of an eq;.uty of redemption, in which

B»«k of
^^^^ **^e purchaser -amst hav o understood that both the

Montreal mortgages were treated as part of the price to be paid;
Thom.on. and the sum bid was understood to be what the bidder

was willing to give over and abcvo these as M19 worth ol
the equity of redemption.

If, on the other hand, the Sheriff was aware of both
ike mortgages, and the facts attending them, and 'itatt d
the nature ;'' tba title truly, he must then have known
that he coui-i a-t p. ar.oil/ piu up the estate he was to
sell, as an eqn, ty oi redemption remaining after both
those incumVrat.04H, for h.- would by that course have
been giving prio. -ty to the mortgages to the prejudice
of the creditor whose judgment was registered before
they were made. So that either way we require, before
we can believe it, to have it made out by clear evidence,
that happen how it .might, it was !he equity of redemp-

j«<ipn.nt.
*'°" *^'"' ^'""^ '° ^^^^ P"* "P ^^^ sold, and that Thomson
bought upon the understanding that he was to pay off

both the mortgages, and therefore made allowance for
both in his bid, for no such presumption can arise from
the mere facts and dates that are before us, but directly
the contrary.

On the plaintiffs' side stress has been laid on Thorn-
Bon'a subsequent conduct in taking from Stanton an
assignment of the first mortgage, manifesting, as the
plaintiffs contend, a consciousness on his part that it
was an equity of redemption only that he bought, and
that besides the £1 he bid, he was under the necessity
of redeeming that mortgage.

But we must consider how that mortgage was identi-
fied with the judgmen It was only by what ht ^ av.'

to Stanton as trustee i • he judgment creditors, th« : ;ie

paid the consideration (whatever it was) which he did
agree to give for the judgments. If he had not pdd
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means of enforcing full oavrnflnf «f ..^

'.^"PPOse, as the

.hough he haa h4.:;'ihr.r:Cir' ''°''''

lead!'!!'' f"""'
"''<''''" "" i»f»™"ion, and can

"Wch he had no knJwW k
."' """""'• ""-^ "'

otherwise; and ,T he Ih f' T^''
""' "«'»"y «

-ortgage hel« T I
°" "" P''«io"'»» of that

eJ! h f ' » '" ''°'"'" "'»o thai it could not '"*"«

a. ia the evidence, and we do n"
*

wVen "i^T
"«'

may have first entertained the idea of .„,
?""""

theee judgments, he may have beenl f
'P""'» »« »

*o negotiation at the tiL of the sVei^T"'""''
'"

to make i. natural that Z shouM loot . 1 '™' "
of the judgment, as the subs ate of thf"

""""""^

•ud his bidding off the land a. SheiVaale T'an advantage subsidiary to it which Lhti' ." '
better ground for obtai.in. ,r ,T Tt '^^"" '"°' '"'

*i. e ii"
-utammg what he had in view th„t ;-the full amount of the judgments. ' "

IP



252 ERROR AND APPEAL REPORTS.

18(}6. Upon the argument his counsl stated that the defen-

""^^^^ dant did not car© for holding on to his purchase at
Montreri Sheriff's sale, and was willing to give, that up, if his
Thomfoi). mortgage was redeemed. This shews what alone it is

that he has been looking to, and that what he has done,
or is willing to do, in regard to the one mortgage, af-

fords really no argument for determining what he is

bound to do, and can be made to do, in regard to the

other.

As respects the j£160 mortgage, it is to be considered

that it was made more than a year after Benner'a judg-
ment was registered, under which Thomzon bought

;

that the Sheriff (as his deed recites) seized and sold the

land, and all Shaw's interest in it upon a fi. fa. to

satisfy that judgment, and conveyed it to Thomson, the

highest bidder ; and the question^is whether, with noth-

ing further proved in regard to that mortgage, Thomson

Jodrmmt.
^° purcliasing and so holding, can be ordered to redeem
the plaintiffs. I cannot see any ground whatever for

such an obligation to rest upon, for it is not the infer-

ence from these facte that an equity of redemption of
that mortgage either could legally be put up to sale

under Benner'a fi. fa., with the necessary regard to his

rights, or that it was such an interest that was in fact

sold and conveyed.

In the cases of Ward v. Waring (a), Tweddel v.

Tweddel (6), and other cases turning upon the position in

which the purchaser of an equity of redemption stands

with regard to the mortgagor came lately under the

consideration of this Court, in a case of The Bank of
Upper Canada v. Brough (c) ; in which for reasons stated

by me, I gave no judgment. I examined the question,

however, so far as to satisfy myself that in all such

(a) 7 Vesey 882. (6) 2 Br. Ch. Ca. 104.

(c) 2 U. C. App. 95.
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cases, it must depend unon fli« f„-* •

particular case whether th« T V^''^'' '» *^« '»««.

the equity of relemnln ^r^*''' ^^ P"^**« «•>« ^^ ^"-^
or eqdt/to pay off^ ^ ''"'P'"^'^ ''"'^'^ ^^ '^^ ""-"

being liahl Z.lXZT'' ''

'!!''''' ''' '^'^'^ '--'
that he can not kern;

'°
^^V"""""^'""'^' ^' '« «l«ar

gage
,
he ZL^L e/el if"o^^ '^^ °'

''l
'"°^*-

closed r B«« I, ? '
""^ ''® content to be fore-

mBtance, a „a„ having .„ estate worthVlOOO III

brance, he may yef rtTT "T '°°" "' "" '»«""'•

footing of pair hi. T "," •'""'"=' "P»° ""e

-y p'y i.3f„ttr let:
°f,

fh°

"'"°'-''

being satiafied with the oag.glr.fth. T'^'f'
he will pav the ri.h. „i.

*°«
.

™' »• '"e vendor tiist

or may „Tt take th ,
""^ "°" "»»«»

' »»'' be "ay "'*~'-

purchaser of the Zi^f/t "^'^ *^' ^°^*'"S *^** ^^^ "

of the estate abov? he ::?" '"'' "^^ *'^ ^'^'^^

vendor will knerl Iv ta^r T '

''^ ^'^'^^ «^« '^'

himself to secure L! 'T .*^'' *^' vendee binds

but for the I^Z^^ \
^' **'''"' ""' ^'' *be land,

will no onl/bl Table L b7 "/ ''r
*'^ P"^^^-"

^ ,, Y ''^ ''*'''® to be foreclosed if he do«s not

crt"ofE;rr"rd' Ti
"- ""' "» »"'««'•'"

equity to !:,.nd between the vendor and his
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J^86^
mortgagee, and save the latter harmless, and cannot

^^^^ escape the liaMhty by merely submitting to foreclo-
Montreid SUre.

Tbomion.

But in all the classes of cases t ..liiuli j. now r'^fer

it was an equity of redemption that was sold, and that
was the interest that was intended and known to be dis-

pose] of.

In ii e case now before us, however, the judgment
croditor was entitled to have the estate sold free from
the mortgage, and it is not to be presumed that the Sheriff
sold an equity of redemption merely, because that would
bo submitting lo the mortgage as a binding incumbrance,
though by law it could nob take pri rity of the judg-
ment. It required, therefore to have the clearest evi-

dence to the express point that Thompson did actually

agree to pay oir this mortgage, and that he bid upon the

Judgment,
"^^^^rstanding that he should do so, so as to leave that

as part of the price. This inference does not lie upon
the facts of the case, but the very contrary should be
inferred, and we have no evidence thnt the d fendant
bought upon that fonting, if he could ndeed have been
permitted to do so nside.iag all ti.. other juugments
that were entitled to come before Benner's judgment.

^•Ve have, however, atill to consider the two statutes

referred to in the argument (12 Vic. 73, and 11 and 15
Vic. ch. 45). I have carefully exami? -d them, and
find nothing in them, whicb beir appli 1 to the cir-

cumstances of this case, can affeo j ision.

Thomson did not buy the equity of redemption, being
at the time either mortgagee, or assignee of the mort-
gage-

I think I should have been inclined to dismigs the
bill, but Thomson having expressed his willingness, as



KRROR AND APPEAL J5EPORT3.
£5

'r'l'hrrt'''
'° '"'";'' "'° P"™''-™ " Sl-ir, ,.le, 1866.

V.nK„„o,imt, C._Tho fact, i,„,,orl,„, ,„ „,«prmcipal ,„os,,o„ nrguc.l before „, arc f„„ „„,, ,„«1By ...denture dated the 13th of A,,ril 1858 „„e 711Shau, mertgaged te one Fran.i, Canton the pr Jettd-pute here. Thi. indenture, as appears h/ „ „ .

By indenture dated the 13th of May J 8 IS ^i

assign., ,.m, became vested in the plaintiffs,

A j,.^gu,o„l, -eeovered by one Jiemer and ethers '*"•"

the rVa tix^rnf:;? °' "^'"""» °-
6 5^ tw aiunwn, ana, ot course, over tliA m«»*.

gage to WlU,fie, which ™s not executed Wthe foU

""

.ng month. Upon thisjudgment, execution again Vat;ssued
;

and, under this process, which is not tape M
...ants

. ^ ;;triter

x

Aet 13 and 14 Victoria, chapter 68, the language ofwh.ch ,s net open to the »ulties arising on ftXleUuse of the Aet 9 l-'icteria, chapter 34, which wlA
cussed and disposed of by the Court ofwtZ\
to»fJ). It » admitted that an eU,:,. issued „„7„^"o^jndg^nt in England, w..en doekeMngC,-:

(a) 8 U. C. 166.

88
(*) 9 U. C. 632.

VOL. III.
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\Hm. force there, related back, as against subsequent purch»-

^];][;;;^ scrs and mortgagees to the time of the docketting, and so
MoDir..! cut them out ; but it was contended that this effect could
Tkomieo. be produced by an elegit only, and not by a writ of Ji.

fa. The same argument was urged in Doe Demp$e^ v.

Boulton, but was rejected, and I think rightly, by the

Court. We have no such process as elegit, and had none
such at the time of the passing of the Act 9th Victoria,

or afterwards. To say, therefore, that the registra-

tion of a judgment could, as against subsequent con-

veyances, only have effect by elegit, would be to deny
its effect at law altogether. We must assume that the
Legislature knew what descriptions of process wore
recognized by the Courts as in force, and they have not
chosen to introduce any other. It is to be remembered
that this case now resolves itself into a question of
priority between a registered judgment and a subse-
quent conveyance, and that it i^ not therefore necessary

Jndcami
*" *^°"^''^^'" *^® relative positions of judgments registered

and unregistered, nor to pronounce any opinion upon the
proviso to section 13 of the Act 9th Victoria, chapter 34,
as it only applies between registered and unregistered
judgments. Holding that registration has 'at least the
same effect as docketting had in England, and that it

can be made operative here through a ^. /a. cZt; f^rm,
as a docketted judgment could in England by elegit,

'liffcring only as to the mode of executing the process,
iVe think the decree in this case right. Some questions
were raised as to the sufficiency of the proof of the
facts assumed here, and upon which the judgment in

the Court below proceeded, but, inasmuch as the learned
Judge there proposed to allow further inquiry as to
them, and the plaintiffs did not insist upon this, but
consented to redeem Thomson, I think this must be
tre^ed as admitting his case and waiving further proof;
and so also by the same consent they, I think, have
abandoned the option which they were offered uen ot

having their bill dismissed without costs, and without
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pr^udice to their filing another bill in,peaching the
Sheriffs aao to rw.n, they feeling probablfthat
Thomson , claim could not be pushed aaide.

I agree with tnj brother £,ten, that although Thom.
'on apparently misunderstood his own position, theCourtwuh the facts before them, are not bound to dis-play the same ignorance. The plaintiffs have not been
induced by any act of Thomson to alter thoir position.

The appeal should be dismissed with cost..

^'er Curiam.—Appeal ditmmtd with co,t:

257

IfiOO.

Btnk of
Aloiiirtxj

TbomjoD.

The Commercial Bank v. Wilson.

i^efore^the Hon. Sir John Beverly Jiobinson, Bart.,
Chef Justice of Upper Canada ; the lion. Chief
Jmxce Draper ; the Hon. Mr. Justice McLean; the
Hon. Vice Chancellor Esten; the Hon. Mr. Justice
Burns; the Hon. Mr. Justice Richards; and the
Jion. Mr. Justice Hagartt/.]

Judgment fraudulent in part.

therein is void M against auch creUitors t» <oio.

This was a suit by The Commercial Bay.k of Canada »t.u«.nt
against John Wilson. Andre. Hoggarth, George
foorc.^yf James ^(,«;an, setting forth that on 9th ^MaylS5y the plaintiffs recovered judgment against the
defendant John Wilson, one McNaughton, and James

l!^f^^'^l^.ff^^?-^-
^^-.-^ *-k -' a^./- against

ir ,.i '^ "''^ ificii- judgment registered on the 9ih
May, 1859.
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Bank
T.

Wilwo.

^^1966^ Before that, viz. on 17th March, 1859, Charles Wihon
ooii.m.rci.1

^^"^ °f *^e saifl John Wihon, had obtained a judgment
against his father for ^2450, with interest and costs,
and had registered his judgment on the same day.

Qharlea Wihon died 9th August, 1859. The defend-
ants in this suit other than Wihon were his executors.

The judgment obtained by the plaintiffs against John
Wihon was on several bills of exchange which the
plaintiffs had discounted; and on which John Wilson
was liable. The plaintiffs had discounted the bills under
an agreement made for the accommodation o^McNaugh-
ton and James Wihon.

4

1

The plaintiffs alleged that while John Wihon was
indebted to them in the sunf for which they afterwards
recovered this judgment, he fraudulently colluded with

8t.ua.nt his son Charhs Wihon, to set up a fictitious debt upon
which Charles Wihon might recover a fraudulent and
pretended judgment against him, under which his lands
and goods might be protected against the plaintiffs, and
the plaintiffs delayed and defeated in the recovery of
their debt

;
that thereupon John Wihon made and deli-

vered to his son Charles Wihon a promissory note for
^2000 on which, and also another pretended debt of
^450, Charles Wihon brought an action against his
father John Wilson, who allowed judgment to go by
default, and a final judgment was obtained which was
registered according to law ; and that at the time of
such registration John Wilson was seized of certain
lands described in the bill : and prayed that the
judgment obtained by Charles Wihon against his
father might be declared fraudulent and void as against
the plaintiffs, and might bo set aside, and that the lands
might be, sold by order of the Court, and the plaintiffs'
debt satisfied out of the nrocnnds.
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The defendants the executors of Charles Wilson, in 1866.
their answer declared that they knew nothing of he -v--

IfL! Sr? " '^t
^'" ^'^^ *^^y ^•^^--'i t« the answer

"=""
of John Wthon, which they believed to be true. w.^^.

John Wilson in his answer gave a long account oft™actions alleged^ have takfn place bet^eenTs" n^

0? whi r TZ ^"f""'
^"' ''™^^'^' ^" --«q-nceof which as he alleged, the note for ^2000 was made

sfid fo:"t:r
^'
^'T-

'^'''''- '^ -^ -^^^ - ^^«aid, for that sum as being the assumed value of 150acres of land which he had contracted to buy in hi own

7Zi ;f'^^ " ^" understanding between h^Z

or tLfhL K ;^ '"^ '^"^*'^'^ ^"*^^««' '° tl^'« land,

tritH:::ei::eir^^^^^^

the 150 ac!!!f .f'^*''^
''''^^^'^ * ^''^ *° J^i'n^elf ofthe 150 acres from the person who had contracted to sellthe land to him; but he made no deed of it to alt!

father:n\rnor;;:^'o'^^^^^
^^'^'^ -<^ h^«

from 7th Anril 1«'^7 ^f/'^. ^'^'^^'^S '«terest upon it 'irom 7th April, 1856, and he included in his particularsofdemad indorsed on the process, another'c[ imt
fs!i :2r^:z::;:t'^' ^^^ March,

-.ps off of 100 acre::?a^ fsrr;/-nt was signed in this action for defaultT^rp^arlnte:

given in 1?;,^::^:-..'^..^°°^ ^-1 «f evidence was

for the72iioo rr "T\'""f
'"' ''"'^'^ considerationthe ^2000 note and the charge of ^450 for what the
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J866^
Witnesses called stumpage and stonage ; and upon the

^;^^^^ hearing before Vico Cliancellor Usten it was considered
B»°'« by him that Charles appeared upon the evidence to be the

^"•°»- equitable owner of the 150 acres ; that the note given
by John Wilson to him for £2000 was really given in
security for the conveyance to him of the legal estate ;

and that inasmuch as, in the view taken by the Coiut,
he was always entitled to this, the note did not appear
to be founded on any valuable consideration, and so the
judgment obtained upon it could not be supported. Bur,
this the Vice-chancellor regarded as only a constructive
fraud, whereas the bill stated a case of actual fraud. He
dismissed the bill therefore as to so much of the judg-
ment impeached as was founded on the £2000 note, but
without prejudice to filing a new bill ; but as to so
much of the judgment as represented the interest on the
note, and the alleged debt of £450 (on the account), he
held the case to be one of actual fraud, and that so far as
those two charges were concerned, the judgment was

suuaMt. fraudulent within the meaning of the Statute (13th) of
Elizabeth, and should so far be set aside ; that is that the
plaintiffs should got no relief as to the £2000 note
further than the interest upon it, but that upon a proper
bill filed for that purpose it might be declared void on
the ground suggested by his Honor.

A decree was accordingly made on the 29th of April,
1861, declaring " that the judgment of Charles Wilson in
the pleadings mentioned, is fraudulent and void as against
the plaintiffs' judgment in the said pleadings also men-
tioned; in so far as the said first mentioned judgment is

composed of interest on the note for £2000 in the said
pleadings mentioned, and oi' the claim for £450 in the
said pleadings also mentioned, and that tho said judg-
ment should be reduced as against the said plaintiffs
by the said amount in taking the account hereinafter
directed, and doth order and decree the same accord-
inglj

:
ssd it is oruerad thac this dtsoree is to he without
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pr^-udice to the right of the said plaintiffs to file a new 1866b.ll impeaching the said judgment in respect of Z W-amount the said note if they shall be advised so to do." ''W^'^d declaring also "that the said defendant. ./oAn w„l;„.

judgn.ent, and he has ever since continued, and now isa t ustee of the legal estate in the premises in the bi
]'

m th« cause mentioned, for the late Charles Wilsonand h,s representatives, who were, and arc, the benefic (owners of the same, and that the plaintiffs' saidjud^me^does not affect the same." And in Mkm. tV,
*=

as a«a,„,t the defendant John Wihon, only such c„
" '

woul have been taxed and allowed in a .nit ly a j d™ored. or to enforce his lien ; and wa, to ill„,v i o,"he plam.,ffs ,n respect of their having ,„ado an^ thdefendant, parties, nor «s ho to allow to the pfaint^
anj. costs of the suit as against the other defendLTs!

With respect to other lands of the judgment debtor
.l|e^decree contained .be usual reference a„°d other dtC'

that the judgment having been found to bo against >^Statute 13.b Elizabeth, and void for actual fratd as t ,

part of the sun. recovered by it, shonld have been 1

1,,'

alto^gether vo,d and set aside altogether and not in p:.!,

Mr. aalt, Q. C, .„d M. A. Orcoh, for the appellants.

Mr. Blake and Mr. Well,, for the respondent,.

Sir J. B. KoBlNSoN, Bart., C J— M'*o,
facts to the effect above set forth.l-Itis, to aXfea's't'

'"^
very suamcioua th^t th',= J„„„. :...i __. . _ .«'

"'® '®'*s^

theson agatnst his father, a few day, tfter th„sepSi^J
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Xank.
T.

Wilion.

had commenced their action against the father for large

commercial
^""^ of money which the plaintiffs had advanced for the
other son James Wilson, and his partner McNaughton,
upon the father's acceptances given for their accommo-
dation. And it is not altogether immaterial to observe
that John Wilson was apparently so willing at that
critical moment to allow his son Oharlea to recover a
large judgment against him as expeditiously as possible,
that he suffered the judgment to be entered against him'
altogether irregularly; for the endorsement of particu-
lars of demand in the case included florae years' interest
upon u- current account for work and labor, on which
interest was not demandable of right, and the account
had only been delivered a few days before ; to say
nothing of the absurdity and apparent want of foundation
for the charge itself. The writ including such a demand
could not be specially indorsed under the Common Law
Procedure Act (a). By that irregularity judgment was
obtained by Charles Wilson for default in appearance,

.ludgmeut. without a trial, for his whole demand, which gave to that
judgment a priority in point of time over that obtained
by the Bank. T.iis was an unfair advantage which the
father seems to have been willing to give to his son.
The irregularity, however, could only be taken advan-
tage of by the defendant in the cause ; and it has no
other importance in this case than as it teqds to shew
an unfair collusion between the two to defeat the action
of the plaintiff.

I must say that I feel convinced the account given by
John Wilson about the land, and the giving the note to
represent its value in case he should not leave it by his
will to Charles, is not to be relied on ; James Wilson's
evidence, when carefully considered, and Cowan's and
Mr. Ketchan's also, leave little doubt in my mind ; and
the other evidence in the case strengthens the impression.

(a) 10 Exchequer Hep. 67.
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loZZ^^ T ."""^'^ '^''' ^^'''^'^ «^°"^^^ I^-ve 1866.
florae of the land spoken of; and l,e may have been
entitled to some of it fairly, by reason of the previous '"Z.r""
transactions and dealings between him, and his father ^vilon.
and brother. ,f he had not in some other way received
an equivalent. But it may be naturally asked if the
father got his title to the 150 acres from Mr. Dickson
before 18o5

- hy dd he not give Charl,, the deed of theand .nstead o g.v.n, him notes for its supposed value?
If he got the deed afterwards, as it seems he did, why
did he not make a conveyance to Charles of his land
instead of allowing judgment to go against himself by
default on .he note? I can hardly bring myself to
entertau. . doubt after considering the ev^^^lence h tw enever th. £2000 note mny ha^ve been signlS,! dwherever ,t may have been kept for years after its date
It was first brought forward and sued upon, in order to'hmder and defeat " the creditors of the father, and espe-
cally the p aintiffs ip this suit, by enabling Charles io
Bet up a judgment against him sumcient in amount to r . .
cover his property."

amount to Judgment

It does not seem to me to have been quite correctly
held tha supposing the bill to have been otherwise
framed, this note could have been held void for want of
consideration, supposing all the statements of Johnmison to be true, on the ground that Charles Wilson had
already an equitable interest in the 150 acres, according ,to his father s account of the business in his answer-
for what proof IS there of auy tr.st in his lavour as re^
gards he 150 acres, at the tirno .'.is note was given ?He had then nothing that he coald shew as a title in
law or equity, though now v,en u suits hi3 father, in hi<.
answer to this bill to uphold Charles's judgment against'
him lie does admit a trust. But oven if he could shew
that Charles had when this nofe was given, a ^ood
equitable interest in the 150 acres, of which I se^ no
prooi, I should still think that a note given to him by

VOL. 111.
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his father as a security that he should receive the legal

^^^^1 title also would not be a note given wholly without
B«nk consideration, for he had nothing then with which he
wubod. could go into the market if he desired to sell the land,

and nothing upon which he could recover in an eject-

ment.

The legal title could be hardly held to be of no value,
and therefore of no consequence to be secured to him.

And if the note could rightly be held to have been
void for want of any valuable consideration to support
it, as was the Vice-Chancellor's impression wheri he
gave judgment below, I rather think the rule's not quite
so inflexible against holding a judgment void for a con-
structive fraud, when the case has been rested in the
bill upon a charge of actual fraud, as to prevent the
Court in a ^jase of this description from giving relief on
the bill as originally framed.

Jndiawnt.

But I need say no more on this point, for we concur
in the opinion, which alone disposes of this case, that
the judgment having been heM in the Court below, and
as we think rightly, to be void as regards the charge of
interest on the note which under the circumstances, there
could be no just pretence for claiming, and also as re-
gards the £450 and interest, which it is plain on the
evidence was a ficlitious demand merely intended to

swell tiie amount of the judg:.ient. it ought to have been
treated as fraudulent and void altogether.

Being tainted with actualfraud, and to a great ex-

tent, it should not be upheld as to any part, but in the
words of the Statute, 13 Elizabeth, chapter 5, section 2,
being made " of fraud, collusion, and guile, with intent to

delay, hinder, or defraud creditors of their just and lawful
actions and debts, it must be deemed and taken (as against

the plaintiffs, who are judgment creditors) to be clearly
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loes no ,n such cases attempt, or as it has been saidthey will not condescend to go into the consideration """C^
whether any and what part of the fraudulent judgment w.Iion.my no hae been founded in a just and legal demand.
I refer to ^«u.i.., 66, note Q.-Twynne's case, 3 Co.,
83 and Thomas's note to that case, 2nd vol. Coke's
Keports, page 222, note w. Hobart's Rep. 14.

• The judgment ^'hich is made "of fraud," that is, withthe fraudulent intent to defeat credifors is tnken tobe void altogether, without considering whether there
.

may not be some portion of the sum for which judgment
was g,ven that was honestly due. If this was not so
held the Statute would fail greatly in its effect, for then
parties would be in a situation to attempt such frauds
wuhouc risk of loss of anything real in case of detection.

And besides, in any case like this, when we find that
a large portion of the alleged debt is evidently fictitious, .«..,«„,
It throws such suspicion upon the rest as makes it the
duty of the Court to entertain all presumptions against
the honesty of the case where there is any room for

When we see included in this judgment one charge of
several hundreds of pounds for interest under such cir-
cumstances as make the demand really absurd, accord-
»ng to the statement made by John Wilson himself
and another charge of £450 and interest, of such a
description as to make the honesty of it absolutely in-
credible, we cannot but feel that no confidence whatever
can be safely placed in the statements made about the
note for X2000 which formed the residue of the sum in>
eluded m the judgment. There may be truth in the
story about Charles having a claim to expect the land
.0 be given to him, or left to him by will, but there i»
very strong reason for concluding that the note wa»
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1806. merely as a contrivance to create a money claim that

c^^^ill^i ""8^* ^® "'^•^<' available for covering the property pf
""^n" the father against the claims of creditors, whenever he

wjiwD. might have occasion to use it ; and if so, I should think

thejudgment as regards that part of the alleged debt

would stand on no better footing than the rest of the

judgment.

But the principle that under the very words of this

Statute (a), the judgment if fraudulent as to part is

utterly void, as against the creditor whose action is at-

tempted to bo defeated by it, puts an end to nil argu-

ment. We have so applied the principle in other cases

in this country and must equally do it in this.

Our opinion is that the decree made must be reversed,

and that thejudgment in favour of Charles Wilsonmuat

be set aside altogether and not be allowed to interfere

with the order which in the absence of such a claim it

j„ap„,^t^
would have been proper to make in the case; plaintiffs

to have the costs of the cause, but not of the appeal.

The other Judges concurred in the opinion that the

judgment was void in toto and that the decree as to the

same should be reversed.

The parties afterwards differed as to whether the

Court of Appeal intended to reverse the decree as far

as it declared John Wilson a trustee of the legal estate

in the premises in the bill mentioned, for the late Charles

Wilson and his representatives who were the b'eneficial

owners of the same, and that the pl-iintiffs' said judgment
did not aff"ect the same ; or so far only as it declared that

the judgment of Charles Wilson was fraudulent and void

as against the plaintiffs' judgment, in so far as the said

first-mentioned judgment, is composed of interest on the

(a) 13 Elis. chap, 5,
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Biiuk
T.

Wilton.

note for ^2000 and of the claim for £450, and that the i860,
said judgment should be reduced against the plaintiffs by '—v—

'

these amounts in taking the account thereby directed,
*"'"""''"""

and the point was spoken to more than once ; but delay
arose in consequence of changes in the composition of
the Court On the 15th day of March, 1867, the Court
directed the order to be drawn up simply declaring
that " the said judgment of Charles Wihon in the
said pleadings mentioned is fraudulent and totally void
as against the appellants,"

The plaintiffs then made this order an order of the
Court of Chancery and set down the cause to be heard
for directions consequent on the order. The matter
came on before Vice-chancellor Mowat, in January
1868, when

Mr. Crooks, Q. C, for the appellants, renewed the
contention that the decree as to the land in the bill men-
tioned should be reversed and not as to the judgment
merely. ®

Mr. BlaJce, Q. C, contra.

MowAT V.C.-I have carefully read and considered, Juag»..„t.
the printed papers and the judgment of the Chief Jus-
tice,^ and I think it quite clear, that the setting aside of
the judgment in toto does not necessarily involve a deci-
sion, that Charles Wihon was not beneficial owner of
the land described in the bill. The learned counsel for
the defendants argued that, on a view of the whole case
and of the judgment of the Chief Justice, it sufficiently
appears that the Court of Appeal must have intended
to reverse that part of the decree which relates to this
property; but I cannot learn that the other judges so
Intended

;
and, as the decree as to this pVoperty might

well have been sustained while the judgment was set
asme, and the order of the Court of Appeal is exmessly



268 ERROR AND APPEAL REPORTS.

Wiuion,

J860^
confined to the iudgment, I must hold that the declara-

c™ii ^'°" of *^e Vico-ChancoUoi us to the land described has
B"" not been interfered with. As to costs, the effect of the

order in appeal, read in connection w'^h the decree,
appears to be, that the plaintiffs are entitled, as against
all the defendants, to the costs of the suit so far as relates
to the impeached judgment; and that there should be no
costs to any party so far as relates to the ownership of
the one hundred and fifty acres. The plaintiffs should
also have iigainst John Wihon, individually, such of the
remaining costs (if any), as would have been incurred in
a suit by the plaintiffs as judgment creditors to enforce
their lien, had the two questions as to the validity of the
judgment of Charles Wilson, and as to the ownership of
the one hundred and fifty acres, not arisen.

Jndgmtiit
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[Before the Hon. Clm'fJmtice Draper; the lion. (Thief
Justice hichardB: the Hon. V. O. Spragge ;* the
Hon. Mr. Justice Hagarty ; the Hon. Mr. Jm'^W
Morrison; the Hon. Mr. Justice A. Wilson; the I.

Mr. Justice J. Wilson; and the Hon. V. C. Mbwu

0» AN Appeal fhom thb Coubt or Qd»bh'. Bbnoh.

Davies V. The Home Insurance Company.

rn>urance-ln»urable intere,t~Sale ofproperty in»ured.

The owner of a stock of eoods pffftr-t,.,) „„ ,

whii- !,« 1- .
* enectpj an imuranee thereon, and

trust to secure himself against the notes and pay any surnlu,IVan t e policy was so assigned with the assen't o'f^^CoC J J^ohad full knowledge of all the f.cts: ,he interost of M in .h! .

insumble interest in the goods.
" ^^^ ""^

This was an appeal by the plaintiff from the judgmentof the Court of Queen's Bench as reported in thfIth
"""""*•

volume of the Reports of that Court at page 364, wh ethe pleadings are set out at length.

» Wa, abeent from indisposition rchen judgment was pronounced.
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1866. Mr. Strong, Q. C, and Mr. Blake, Q. C, for the

"^^ appellant.

Home Id8.

Co- Mr. Gwynne, Q. C, and Mr. aalt, Q. C, for the
respondents.

A. Wilson, J.—This action is similar to the one which
was pending between these parties in the Common Pleas;
but which was only formally decided there in accordance
with the priorjudgment of the Queen's Bench in this case.

I had independently of this case therefore, to give the

matter a good deal of consideration„which is the reason
I have now stated ray views at more length than I should
otherwise have done.

t

The facts before us are that X«i<on indorsed the notes
which McMillan gave to Claxton for the goods, the subject
of insurrncc sold by Claxton to McMillan.

These notes are not expressly stated to have be*n
negociable, and if they were not in fact so, then Linton
had no insurable interest because he was never liable

:

Palmer v. Pratt {a), (Jlay v. Harrison, {b).

They may perhaps bo assumed to be negociable insifu-
ments, and a legal liability may be assumed against
Linton to have arisen in respect of them, for it is stated
he in^rsed tlie notes and therefore that it was such an
indorsation as is valid and onerary in law. No excep-
tion was taken in the Court below and I do not feel

called upon to say more on the point.

Passing then over this, the facts further are that
beside the indorsation by Linton it was agreed between
Claxton, McMillan, and Linton, and it formed part of
the consideration for the sale and assignment of the

(a) 2 Ding. 186. (b) 10 B. & C. 99.
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the

DttTics

T,

lfom(» Ins.

Co.

goods that the pohcy should be assigned by Cla.ton to IS«6.
Ltnton m trust to secure Linton against loss from }.:.
indorsations and to secure the pnyment of the notes, nnd

f^'^^w .r^",'"*
thereof then in trust for 3IcMUlan

;and that the policy, in pursuance of this agreement, was,
with the consent of the defendants in writing indorsed

aforesaid
'^''^'''^''''^ ^^ ^^''^''"' *° ^''"''" '" ^^"^^ "^

And the question, Tvhich was the only one arguad inhe Court below, is whether Linton has or had an insur-
able interest m the goods in question ? *

McMillan was the purchaser of the goods and theprincpal debtor. Linton was his surety merely • as suchsurety he could not have, and it is not p'retendfd tl^h
had an insurable interest; but this was" not the sole
relationship of these parties towards each other, for upon
the purchase by McMillan and the indorsation byLtnton, It was verbally agreed between them that the , ,goods m question should be sold by McMillan and the
proceeds as they were received by him should be paid
over by him to Linton to be by Linton applied in relief
of himself and m payment of the notes ; and as C/aztonwas a party to this agreement it may be that Lintonbecame a trustee for Clapton for the'proceeds of the
notes which he so received.

The^ further relatiouship between thetn was thatMcmilan was a fiduciary to some extent for Linton
with respect to the goods or the proceeds of the goods,'
until he paid over the proceeds to Linton and then
Linton would be in the nature of a trustee for McMillan
as to the application of the proceeds towards the reduc-
tion and payment of the debt. And as to the policy
Xe«^« wds the holder of it in trust for himself and^««cn, till the notes were paid, and then in trust for
McMillan solely as to thfl su-olus

85 " ^ '

VOL. III.
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This was their real position towards each other, and if

"^^^^ nil that was done and all that was agreed upon had been

iiomein...
fcduced to Writing, this is the actual state of things

''" which that writing would have disclosed.
Co.

The want of writing makes no difference in point of
law, for the trust mny be averred, or may be by parol
only, as the subject of the trust is merely personal
properly : Baylej/ v. Boulcoit (a).

The declnration here shews that the policy was not
required to go with the goods, for in diflcrent places it

nppears the policy and the property might bo separately
held, and no rule of law is against this ; for change of pro-

perty which takes place after the insurance made will not
nt all afftct the right to recover on the policy, if it were
the intention of the parties to continue it, unless such
change has been made in direct violation of any of the

Jadgnent. conditions of the policy (6).

Davics might therefore have kept this policy all

through in his own hands by special agreement for the

benefit of Claxton, and in turn for McMillan and
Linton, or for either of them. Claxton also might have
done the same, or what is in my opinion the same
in this equitable kind of proceeding, he might have
assigned it just as ho has done to Li.iton on behalf of

and as agent for McMillan, and the declaration as it

is framed will support just such a, case. There can
be no special virtue in an assignment in fact to

Linton, for it is all of no avail at law, as Davies
continues, notwithstanding the assignment, to be the

only legal holder and owner of it.

(a) 4 Uuss. .HI.

(b) Pawles V. Iiines, H M. & W. 10; Sparkes t. Maruhall, 2 B. N.
C. 761.
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to let the pohoy drop, but that it was to bo kopt on foot ^'^^for the henoSt of M.afman and Z,-„,.„ „ HZ.Tt "V"

irgiodstr "
"''°'° "" ""* '"'""

""•'"'

Tl" subject of insurance mu3t bo properly Jccribed

»argo
. trowley v. CwAew (a).

It i3 a matter of fact whether on the transfer of pro-perty ..e pohcy has also been transferre.1, for a policydoes no, pass wuh the property fro. vond;r to v '.
^'

by the mere fact of sale : PooU v. Ada,n<, (6). ^^
.3 the unpaid vendor entitled to the benefit of a policy
eflFected by the vendee : Neale v. Reid {c).

^

I ani not sure this action would ha e failed even if Zm-
fo» had not had an insurable interest, because it appearsm the declaration that all parties intended to keep alive .ua.«e„.
toe policy for the protection of the ,,.ods covered l.v itand an interest does appear to be plainly in so.ne :.ne'
either la Zm^.n or in MoMillan, and in uhiel. of them'
unle*B the policy make it imperatively necessary that the'
precise interest and the persoh in whom that interest isvested should appear, is not I think of any consequence.

Tb.er„leofTrinityTerm,1856,No.9,
provides that the

interest of the assured may be averred thus : '* That A.

:,; , \ \
'^''>'°'°' °' '•' °^ '•''""' ^^'•^ o"- ^«s inter-

ested, &c.,] an. it may also be averred that the insurance
was made for the use and benefit and on the acco : fthe person so interested."

The definition of an insurable interest may perhaps

(o)8B. &Ad.478.

(c) I B. & C. 667,

(4; 12 W. r". C83.
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1860. bo sufficiently stated from the observation of Lord Hldon
in Lucenn v. Cratvford{a), from which it would appear it

need not bo so great as a certainty, and must not be
so low as a mere expectancy, and ho adds : " nor am I

able to point out what is an interest unless it be a right

in the property or a right derivable out of some contract

about the property, which in either case may be lost

upon some contingency affecting the possession or

engagement of the party," many others might be
stated, but they are very fully referred to in the judg-

ment of the Court below.

JudgmtDt.

I shall only add further, tho one given in Seagrave v.

The Union Marine Insurance Company {b) :
" The

general rule is now that to constitute interest insurable

against a peril it must be an interest such that the peri!

would by its proximate effect cause damage to theassurcd."

It may aid a good deal by shewing what may be the

subjects of insurance ; the following are some of them :

"Eris^iqut.—Flint v. Flemyng (c), Devaux v. J'Anton
id).

^loNEY Advanced on Freiqht.-

land (e).

-Mansfield v. Mait-

Profits on CAnoo.—Barclay v. Cousins (/), Mc-
Swiney v. The Royal Exchange Assurance Co. (g).

Profits of a Business.— Wright v. Pole {h.)

Salvage paid by the Owner.—For he has alien for

the same on the 'goods : Briggs v. Traders' Association

{a, 2 N. R. 321,

(c) 1 B & Ad. 45/.

if) 4 n. & A. 582.

{g) 14 Q. B. 634.

(0 13 Q. B. 174.

(6)'L. R. IC. P. 320.

(rf) 5 B. N. C. 619.

(/) 2 East 544.

(A) 1 A. & E. 621.
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CoNsrGNMKNTS.-Though Consignees have onlv a 18G».
defeasible interest, for the goods may be stopped m—
transitu, or the consignees may bo changed : Sterlinq v.

""""

Vaujhan (a), Boehm v. Bell(b), Lucena v. Craxvford{c). "To""'

A Pawn of Goods, created by indorsement of Bill of
leading

: Sutherland v. Pratt {d).

A Pledgk op Bill of LADi^o.-Jiji., and Wolfe v.
Jiorncastle (e).

Hypothecatiox of VESSEL—Though by such an
instrument the creditor has no property in the vessel, but
a cla..m or privilege only to be enforced by the process
of the Court: Stainhank v. Fmning (J), Stainhank v.
tsnepard (g).

Goods in WAREUOUSB.-May be insured to full value
by warehouseman, as he will be a trustee for the owner
above his own interest: Walters v. The Monarch A,,
surance Co. (h).

Goods consigned to one to be delivered to anothermay be insured by the one to whom they are to be
delivered, though he did not order them to be sent • Hill
V. Secretan (i), Lucena v. Crawford (/).

"Inchoate Rights, founded on subsisting titles
unless forfeited by positive law are insurable ; ceight
respondentia and bottomy aro of this description, the
profit 13 prospective, but they are founded on existing
charter parties, bonds, and agreements" : Lucena y
Crawford {k).

Judgment.

(a) 11 East 628,

(«) 2 N. R. 293.

(«) 1 B. & P. 823,

iff) 13 C. B. 438, 442.

(0 1 B. & P. 316.

(*) 2 N. R. 294.

(b) 8T.R. 158, 161.

(d) 12 M. & W. 16.

(/) 11 C. B. 88,

(A) 6 E. & B. 881.

0) 2 N. R, 291, 292.
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ima.

Judgment.

Ships Sdi/kd iijr thk Officers of the Crown as
Phizk of Wau, liofofo (iondcinnation, though they may
be restored by the Crown before condemnation : Crato-

ford V, Hunter (n), Boehn v. Bell (6), LeCras v.

Iluffhea (c), Sterlinn v. Vaughan (d).

A Covenant to Insure will give an interest that is an
insurable interest, though the covenantor have no other

legal or equitable interest in the subject to be insured,

Ueckman v. Isaac (g), in* which it waa held that an
agreement to sell an expectancy by will for so much
money or to repay the money, in which case the party
had no other interest in the life or death of the person
from whom the expectation arose than was created by
the agreement to sell, had si^ich an interest in the life

of the expected devisor as to prevent the policy (if the

transactions were to be considered as an insurance) from
being considered a gaming or wagering policy pro-

hibited by the Statute.

A Bill of Exchange drawn for Freight which
therefore pledges the freight, is an equitable assignment
of the freight, and consequently creates an insurable

interest (/). The American cases, which have been re-

ferred to, strongly and directly support the same doc-

trine of law.

In applying these rules and principles, it appears to

me, that as there was a good consideration by reason of

the indorsements for the right which Linton had to

receive the proceeds of the goods arid to apply them for

his own protection, so far as that was necessary, there

was an equitable lien or right of lien or interest in these

identical goods to have them applied to the trust and

(a) 8 T. R. 18. (A) 8 T. R. 164.

(c) S Dougl. 81. (rf) 11 East 6^9.

(<) 6 L. T. N. S. 383. nnd seo the very Bingular case of Cook
V. Field, 16 Q. B. 450.

(/) WUson T. Martin, U £zch. 681.
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objec for which the parties had oxprc.sly provMcd, nn.l 1800.

.

Jhereforo there was ,.n insurable intorcst in Linton. An —

^

interest qu.te as strong and stronger than in many of th.
""'"

ces before menfoned, and an interest quite stlffici.nt "T./"'
according to the terms and definition of what will consti-
tuto on insurable interest.

Jt has been doubted, though not argued, whether sucha case has been stated on the record as will entitle the
pla.nt.fr to judgment. Whether such a compliance
been aven-ed b^ the transferees with the condilions of thepol.cy as shew that they have duly performed all condi-
.ons precedent^ and done all such things as to entitlethem to maintain this action.

been fulfilled and of all things having happened to
entitle the plaintiff to bring his action.

^

I believe exception is taken to that part of the ,declaration which sets out the condition that, "if the p.o
'

perty to be insured be held in trust or on commission, orbe a leasehold or other interest not absolute, it must be
so represented to the defendants, and expressed in the
policy in writing otherwise the insurance as^ such p,-o-
perty shall be void," it being contended thaftzn^o» did
not represent to the defendants that the property which
he insured was in respect of an -interest not absolute."
and that this interest was " not expressed in the policym writing and therefore that the insurance was void
The declaration does shew the exact transaction be-

tween Claxton, McMillan, an.I Linton before mentioned,
and It then proceeds "and the said policy in pursuance
of such agreement with the conseut of the defendants
obtained m writing on the said policy, was then assigned
by Uaxton toXen«o« in trusOas aforesaid, and for the pur-
pose aforesaid, and the defendants before and at the
time of such consent had full knowledge and notice of
all the facts aforesaid."

m
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Co.

Judgment.

ERROR AND APPEAL REPORTS.

It mny therefore bo assumed that Linton did repre-

Hcnt to the defendants that ]m interest wns not absolute
in the goods, but perhaps it cannot be assumed that this

limited interest was expressed in the policy in writing.

But does it therefore follow that this insurance is void ?

Docs this provision apply to an assignment of the

policy, or only to the original policy ? If only to the

original policy, then this insurance is not void.

The clause roads, if the property " to be in-fured be
hold in trust, &c." Now this property is not to be insur-

ed, for it had been already and was at the verv time of

the assignment actually insured. Then again the pro-

vision >hat tlie limited interest shall be expressed " in

the policy in writing," cannot apply; firstly, because
the limited interest does not relate to the case of an
assignment, and secondly, because the policy is not then

to be altered.

There are special provisions as to assignments, quite

distinct from those which apply to the making of the

original insurance, and the clause just referred to can no

more be held to relate to an assignee, than that other

clause in||^e declaration which states that *' application

for insurance must bo in writing and must specify the

construction and materials of the buildings to be insured,"

&c. These clauses I think do not extend to, and
were not intended to extend to, nny such case, and
no good purpose can be sefved by giving them so wide a

reference : Richardson v. The Canada Farmers' Mutual
Insurance Company (a).

The construction to be placed upon a policy should

have relation to the condition of things as they were at

(a) 17 U. C. C. p. 488.
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in

Pavic I

r.

Honin I IK
I'o.

omothmg m .t requ.r.ng a clifforcnt construction to boput upon ,t m,ai c. J. in S.ark.-s v. 3Vr2u
Ht the time the policy was ofTcctcl whatever changemay have taken ph.ce in the property in the oats sinc^e

from their hab.hty, as the plaintiff n.ay sue on the policy

passed * the question turns up.,,, the n^ht
of the pla.nt.ff at the time of fffoclin^ the policy to The
^^pccfic cargo of oats on boanl the Gibraltar packet

'•

ihe plaintiff in this case had a goo.l insurahlo interest
and conformed to all the provisions of the policy; at the
time when he procured itbe to made, it was valid and avail-
able in his hands, and nothing which I can see has been
done with It or with the property insured by it, contrary
to any of its terms or conditions. There is no reason
therefore in my opinion why the plaintiff should not re.
fover the amount of it; firstly, because there was a valid •""««'

subsisting insurable interest transferred to and vested in
Unton, and secondly, because the record discloses a
title not defectively but sufficiently stated.

Per Curiatn.—AppoA ai . .ed and judg-
ment of the Court before reversed.

270
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liolder for the amount of his unpaid stock, the defendant setup il.at tlie full amount of stock required by the act of incor-
position had never been subscribed, or the first instalment
paid thereon

; that the oricrinal design of the company hadLpn rhanged by statute after the defendant subscribed ; that
tl.e stock subscribed for by the defendant had lon<r sincebecome forfeited for non-payment of calls; that on the Uih
or iviay, J85.1, the directors passed a resolution declarinsr that
tlie shares mentioned in a schedule intended to be annexed (but
whicii WHS not annexed) to the resolution, which had become
oileiled by non-payment of call made on the previous 2Ist ofJanuary should be sold on the 20ih of June, unless previously
ledeerned

; and that the company had not afterwards treated the
delendant as a shareholder, nor had he acted as such Tlu-
resolution for sale of the stock had not been acted on 'by thecompany, a statute having been passed before the day named
for sale makins; new provisions as to forfeiture or abandonment
ot shares winch liad not been complied with.
Hehh tliat the defendant was sti'll liable as a shareholder.

Smith v. Lynn, 201.

FRAUDULENT CONVEYANCE.
Where an insolvent person who 'vas pressed by his creditors

and contemplated leaving the country in consequence of hi^
embarrassments, made a conveyance of all his tangible propertv
for an inadequate consideration to a relative who was aware o"f
his circumstances, the conveyance was set aside as a^rains:
creditors. °

Crawford v. Meldrum, 101.

FRAUDULENT JUDGMENT.
(in part.)

See "Judgment fraudulent in part.'

INSOLVENT—BONA FIDE SALE BY.
Where traders, on the eve of insolvency, and after service

of process at the suit of one of their creditors, sold all their
stock-in-trade to a purchaser, from whom they accepted prom-
issory notes at long dates, but the jury found that such sale
was made fton^/c/e, and with a view of enabling the insolvenis
to divide the proceeds among their creditors equally :

Hdd, affirming the judgment of the court below, that such
sale was valid

; but, if the sale had been made with intent, by
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h^%^'"be:"„^oTtte/;S^^^^ '' would
passing the property ^ "^'^^ '^'"^ '^^ intention of

Gottwalls V. MuUiolland, 194.

INSURABLE INTEREST.
See •• Insurance."

INSURANCE.

and with the aWnt^^tle £mp;„?t,al^^^
insurance to C. U. subsequentrvCld the n'""'

"^' P^''^^^ "'^

in payment delivered his nrnm^
property to J/, who,

who was an accr.odat on'3re7o"nr^ "'"f' ^>^ ^••
agreement that the goods shoildTe ^Id fvT" '^f V^''''ceeds as received paid over io L ilrl?- Y " *"'' '''« P™-
the policy should be assigUdt Z in ?r

'\" "°''^' ""'^ '»'«'

against the notes and pafanv ifr'n ,? ?V ''5"'"« '"'"^'^'f
"'as so assigned with th^e assent of Cl r'°

^•' '*"'^ •'^^ Po'-cy
knowledge Sf all the fact. !h ^ ^ Company ^vho had full

tl.eliHbihtyofTo„rn;tesVoS^
destroyed by fire Tle Pmnl ""''""f'* «»»'' the goods were
the am'ount ]ns r d. an aS^s t^l '^^"f'^ P^>'-^"'

"^

assured
; the declaration an^Jdtb.K '!?

"^" """>« «f' 'he

ft'i:nr-''"-^'«"---7n;:r;l;ts;^:

had an insurable interest in the goods.
""'* ''"*' ^•

Davies v. The Home Insurance Co., 269.

JUDGMENT FRAUDULENT IN PART

The Commercial Bank v. Wilson, 257.

JURISDICTION.

See "University."
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LEASE.

See "Parol Evidence," 1.

MORTGAGE.
Land subject to two mortgages was sold for 30s. under a writ

offi.fa. issued on a prior registered judgment, and the purchaser
subsequently bought up the first mortgage. The holders of
the second mortgage having filed a bill, praying foreclosure, on
the ground that under the circumstances the purchaser at
Sheriff's sale was bound to pay off both mortgages ; the Court
refused this relief, and on appeal the decree was affirmed.

The Bank of Montreal v. Thomson, 239,

NOTICE OF ACTION.

See " Corporation."

PAROL AGREEMENT.
See "Sheriff's Sale."

PAROL EVIDENCE.
A lease, dated l.'ith MHrch, I8(W, was, in July of liio shmio

year, altered in several respects and i'e-o.\ecuted by ilie parties
thereto ; the date remaining the satne, and a memorandum was
signed cancelling the first lease.

Held, affirming the judgment of the Court below, that the
lease spoke from the day of re-e.vecution, not from the day of
its date ; and that the provisions of the lease, in connection
with the surrounding circumstances, did not afford sufficient

evidence of a contrary intention to justify a different construc-
tion. [Spraggc V. C, A. Wilson, J. and Mowat, V. C,
dissenting.]

Bell V. McKindsey, 9.

See also "Sheriff's Sale."

PARTJNTERSHIP.

An agreement between two persons that they should carry
on business as co-partners in the sole name of one of the two,
the other bi-;ng in debt, and wisiiing by this means to keep the
property from his creditors, does not exempt the partner whose
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Brigham v. Smith, 46.

1. On
PRACTICE.

"
'ill?,?? '°. arbitration at JVfsi Prius the order

was thereupon en,powered'todi;ect t v":; t' to be aUenZ;amended, as the Court mijrht think nrnn^r Tt, I
having stated a case for th^.'o^lnlon7 ^ Cour t^e Cot'tnmde a rule thereon, and an appeal was brouX «< aL^ thJ-idgment or decision expressed in the rul

°
lu.

^6W, that no appeal would lie, and that as judement had nn,been entered, error could not be brought.
•'"''«™'-"""*^ "°'

Mills V. King, MO

purpose of renewing the writ, and did not rlrn hfor fifte

plaintiff's rights undrrtirexecution."
*^«"^'-"-^ "^ ^he

Meneilly v. Mcr<:enzic, SOU.

PROFESSOR.
(renewal of.)

See " University.'*

RAILWAY COMPANY.
(LIABILITY FOR SAFE CARRIAGE OP LUGGAGE.)

Gamble v. The Great Western Railway Co., 163.
'

See also «« Forfeiture of Stock."

REGISTERED JUDGMENT.
(sale under fi. fa. issued on.)

See " Mortgage."
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REMOVAL OF PROFESSOR.
See "University."

SALE OF PROPERTY INSURED.
See *' Insurance."

SHERIFF'S SALE.
A. entered into a parol agreement with R., for the sale to

him of certain land, received part of the price and gave R.
possession of the premises. A. subsequently assigned by
parol the balance of the price to S., to whom he was indebted.
r., after this assignment, delivered to the Sheriff an execution
against the lands of A., and became the purchaser at the sale
by the Sheriff of the lands so agreed to be sold to R.

Held, that under these circumstances no interest in the land
parsed under the Sheriff's dead.

Parke v. Riley, 216.

(under fi. fa. issued of roistered judgment.)

See " Mortgage."

SPECIFIC PERFORMANCE.
The Rector of Woodstock filed a bill against the Great

Western Railway Company for a specific performance of an
alleged contract for a free pass for himself and his successors,
as the consideration foB certain rectory land conveyed by the
plaintiff to the company for railway purposes. The Court of
Appeal, not being satisfied with the evidence of the alleged
contract, and also deeming the contract to be open to various
objections, reversed the decree, and ordered the bill to be
dismissed with costs. [Spragge and Mowat, V.CC, dissenting.]

Bettridge v. The Great Western Railway Co., 58

ULTRA VIRES.
See "'Specific^Performance."

UNIVERSITY.
The trustees of Glueen's ^College, k.igston, removed a

professor in their discretion. " Held, reversing the judgmeut of

the Court below, that^there|was rOjj,jurisdiction in equity to

interfiTG for his reRtQr.ation, &c., and thsit, under the charter,

a sufficient number of trustees might remove in their discretion.

Weir V. Mathieson, 123.

'

^
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