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WILSON v, E. & N, R, CO,; E. & N, R, €O, v, DUNLOP,

Judicial Committee of the Privy Council, Viscount Haldane, Viscount
Cave, Lord Carson, Duff, J., and Sir Robert Stout
November 18, 1921,

Law (81A—20)—Provinci
t Declarving it to be for
inl Legislati ting—\Validity,

I'pon the passing by the Parliament of Canada of the Act of 1905
ch. 90, declaring the Esquimalt and Nanaimo Railway to be a
work for the general advantage of Canada, the Legislature ol
the Province of British Columbia ceased to possess the authority
theretofore vested in it under Nos, 10 and 13 of see. 92 of th
B.N.A. Act to deprive the railway company of its legal title to
any of the subjects actually forming part of the “railway’ so
declared to be “a work for the general advantage of Canada™
nd to vest that title in another, but lands acquired by t

railway company as a subsidy granted for the purpose of aldin
n the construction of the railway and not held by company
18 part of its “railway are not withdrawn from the ls ative
jurisdiction of the Province in relation to property and civil

rights

Constitutional  Law  (§81A—20)—Provincial  Railways
Patent under—Subsequent Disg
Patent Issued,

66 of the B.N.A. Act a power of disallowance in respect of

Dominion Acts is vested in the Queen in Cou

the provisions of sec. 56 are, inter alia,

—Dominion
lowance of Act—Efleet of on

il, and by sec. 90

made applicable to
tatute passed by Provineial Legislatur t
General in Council being substituted as disallowing authority
for the Queen in Council, and the period of two years mentioned

he Governor

n see, 56 being reduced to one year, Their Lordships held
that the words in the section “shall annul the act from and
after the day of such signification” disclosed with suflicient
clearness an intention that at all events as to private rights

completely constituted and founded upon transactions entirely
past and closed the disallowance of a provine statute wa
noperative, and therefore where a patent to la had issued
under the Vancouver Island Settlers’ Rights Act of 1904 and
the amending Act of 1917, the subsequent disallowance of the
Act of 1917 was inoperative in regard to the patent issued

Constitutional Law (§1G—140) —Crown Patent to Land—"roof of
tion and Improvement — ctions and Powers of
ant-Governor in Council,

I'he Vancouver Island Settlers’ Rghts Act, B.C. Statutes 1904,

ch
54, requires that before the authority to issue

a Crown grant
under sec

3 is acted upon the Lieutenant-Governor in Council
shall decide the question whether or not there is “reasonable
proof” of “improvement” or occupation and of intention to
reside. Their Lordships held that the function of the Lieuten-
ant-Governor in Council in deciding upon such questions is
judicial in the sense that he must preserve a judicial temper
and perform his duties conscientiously with a proper feeling of
responsibility, but he is not bound to govern himself by the
rules of procedure regulating proceedings in a Court of Justice,
and i. not bound by the technical rules of law touching the
reception of hearsay evidence.
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APPEALS from the judgment of the British Columbia
Court of Appeal (1921), 59 D.L.R. 577. Dunlop appeal
dismissed; Wilson appeal allowed.

The judgment of the Board was delivered by

Duff, J.:—This is an appeal from the judgmen. of the
Court of Appeal of British Columbia of February 3, 1921,
59 D.L.R. 577, affirming the judgment of the trial Judge,
Gregory, J. (1920), 54 D.L.R. 584, in favour of the respond-
ent company in which their Lordships have to consider the
effect of the Vancouver Island Settlers’ Rights Act of 1904
(B.C.), ch, 54, and the amending Act of 1917 (B.C.), ch.
71, that was subsequently disallowed, as well as the effect of
that disallowance upon the rights of the grantees under
Crown grants issued by authority of those enactments.

Two actions were brought by the respondent company to
establish its title to certain lands comprised in a grant to the
appellants professedly made under the authority of the
statutes mentioned.

A history of the legislation and other public and private
proceedings and transactions affecting more or less directly
the land whose title is in controversy would be a rather
voluminous one, but it is unnecessary now to enter into that
history in detail. Admittedly, these lands are situated in a
considerable district in Vancouver Island known as the
Esquimalt and Nanaimo Railway Belt; a tract of land
granted by a provincial statute to the Dominion Govern-
ment in execution of the terms of an arrangement arrived
at in the year 1883 in settlement of disputes between the
two governments, and in turn by the Dominion Government,
pursuant to the same arrangement, granted to the Esqui-
malt and Nanaimo Railway Co. (the respondent company)
as a subsidy in aid of the construction of a line of railway
(the Esquimalt and Nanaimo Railway) in Vancouver Island.
But for the legislation of 1904 and 1917 the respondent com-
pany’s title would be indisputable,

In 1904 the Vancouver Island Settlers’ Rights Act was
passed by the Legislature of British Columbia, ch. 54; the
relevant provisions of it being these:—

Section 2. “In this Act, unless the context otherwise
requires :—

(a) “Railway Land Belt” shall mean the lands described
by section 3 of chapter 14 of 47 Victoria, being “An Act
relating to the Island Railway, the Graving Dock, and Rail-
way Lands of the Province.”

o Skl G
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(b) “Settler” shall mean a person who, prior to the pass-
ing of the said Act, occupied or improved lands situate
within the said railway land belt, with the bona fide inten-
tion of living thereon.”

Section 3. “Upon application being made to the Lieu-
tenant-Governor in Council, within twelve months from the
coming into force of this Act, showing that any settler oc-
cupied or improved land within the said railway
land belt prior to the enactment of chapter 14 of 47 Victoria,
with the bona fide intention of living on said land, accom-
panied by reasonable proof of such occupation or improve-
ment and intention, a Crown grant of the fee simple in such
land shall be issued to him, or his legal representative, free
of charge and in accordance with the provisions of the Land
Act in force at the time when said land was first so oc-
cupied or improved by said settler.”

By a judgment of this Board in McGregor v. The Esqui-
malt and Nanaimo Railway Company, [1907] A.C. 462, it
was decided that a grant under the statute of 1904 had the
effect, as to the lands comprised in the grant, of displacing
the title of the railway company and vesting a title in fee
simple in the grantee. The time limit of 12 months fixed,
by sec. 3 of the statute of 1904, was extended by a statute
of 1917 to September 1 of that year.

On July 5, 1917, the appellants, Wilson and McKenzie, as
executors of Joseph Ganner, deceased, applied under the
Act of 1917 for a Crown grant of the lands in dispute al-
leging that Ganner in his lifetime and before December 19,
1883, the relevant date mentioned in sec. 3 of the Act of
1904, had improved these lands with a bona fide intention
of living thereon; this allegation being supported by statu-
tory declarations of the executors and others. The late
Joseph Ganner had already in his lifetime received a con-
veyance of these lands, “less the right of way for the rail-
way,” by deed reserving to the company the right to take
timber for railway purposes, “rights of way for their rail-
way” and the right to enter and to take such land as might
be required for stations and workshops and excepting all
minerals including coal; and subsequently, pursuant to this
application on February 15, 1918, a Crown grant was issued
purporting to convey to Wilson and McKenzie, as executors
of Ganner, a title in fee simple to the land applied for, sub-
ot only to certain exceptions and reservations in favour
of the Crown. On May 30, 1918, the Governor-General by

an Order in Council disallowed the Act of 1917,
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The Court of Appeal, 59 D.L.R. 577, with the exception
of McPhillips, J., who dissented, concurred with the trial
Judge, Gregory, J., 54 D.L.R. 584, in holding, though
not precisely upon the same grounds, that the au-
thority vested in the Lieutenant-Governor in Coun-

“¢il by the statutes of 1904 and 1917, was sub-
. ject to certain conditions that had not been ob-

served in the proceedings resulting in the issue of the
grant, which they decided was consequently invalid. The
questions which thus engaged the attention of the Courts
below will require discussion, but, in the meantime, it is
more convenient to deal with the points arising in con-
sequence of the fact that in the year 1905 that is to say,
after the passing of the Act of 1904, but before the passing
of the Act of 1917, the “railway” of the respondent com-
pany was, by an Act of Parliament of Canada (ch. 90 sec.
1), declared to be “a work for the general advantage of
Canada”; the word “railway” in this statute signifying by
force of sec. 2 sub-sec. 21 of the Dominion Railway Act
(R.S.C. 1906, ch, 37) :—

“Any railway which the company has authority to con-
struct or operate, and . . . all branches, sidings,
stations, depots, wharfs, rolling stock, equipment, stores,
property, real or personal, and works connected therewith,
and also any railway bridge, tunnel, or other structure
which the company is authorised to construct.”

Upon the passing of the Act of 1905, in virtue of the en-
actments of sec. 91 (29) and sec. 92 (10) of the B.N.A.
Act, the “railway” of the respondent company passed with-
in the exclusive legislative jurisdiction of the Parliament
of Canada and, accordingly, their Lordships think the Legis-
lature of the Province ceased to possess the authority there-
tofore vested in it under No. 10 of sec. 92 and No. 13 of the
same section of the B.N.A, Act, to deprive the railway com-
pany of its legal title to any of the subjects actually forming
part of the “railway” so declared to be “a work for the gen-
eral advantage of Canada,” and to vest that title in another.
It does not follow, however, that lands acquired by the rail-
way company as a subsidy granted for the purpose of aid-
ing in the construction of the railway and not held by the
company as part of its “railway” or of its undertaking as
a railway company were withdrawn from the legislative
jurisdiction of the province in relation to “property and civil
rights”; and, in their Lordships’ opinion, that authority
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was, notwithstanding the enactment of the Dominion Act
of 1905, still exercisable in relation to such subjects.

On the other hand, as their Lordships have already not-
iced, the railway company was, by virtue of the stipula-
tions contained in the conveyance to Ganner, the owner of
certain rights (to take timber for railway purposes, rights
of way for the railway, to take land for stations and work-
shops), which rights, it cannot be denied, were held by the
company as part of its railway undertaking. Whether or
not they were actually part of the “work,” that is to say of
the “railway” declared to be “a work for the general ad-
vantage of Canada,” these rights were so identified with
the railway undertaking as to justify the most serious
doubts whether they could legally be swept away or im
paired by provincial legislation, And it was with entire
propriety that Mr. Taylor, as counsel for the appellants,
agreed that all lands and all such rights

as ought to be con-
sidered ¢

s part of the railway undertaking, should be treat-
ed as excluded from the operation of the grant.

Indeed, the real controver

seems to concern the coal
only, and as regards the coal it appears to have been so dealt
with that it would be impossible to regard it as any longer
a part of the railway undertaking, though in respect of
the working of it, in so far as such working may affect the
railway, all parties are of course under the control of the
Board of Railway Commissioners,

The question that was principally discussed before their
Lordships’ Board was that presented by the contention of
the respondent company concerning the effect of the dis-
allowance of the Act of 1917, by which it is argued the
grants already made to the appellants are nullified. In re-
lation to this question the pertinent sections of the B.N.A.
Act are secs. 56 and 90. By the first of these a power of
disallowance in respect of Dominion Acts is vested in the
Queen in Council; by sec. 90 the provisions of sec. 56 are,
inter alia, made applicable to statutes passed by the Prov-
incial Legislatures, the Governor-General in Council being
substituted as disallowing authority for the Queen in
Council, and the period of 2 years named in sec. 56 being
reduced to one year. Textually, sec. 56 is as follows:

“Where the Governor-General assents to a Bill in the
Queen’s name, he shall by the first convenient opportunity
send an authentic copy of the Act to one of Her Majesty’
Principal Secretaries of State, and if the Queen in Council
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within two years after receipt thereof by the Secretary of
State thinks fit to disallow the Act such disallowance (with
a certificate of the Secretary of State on the day on which
the Act was received by him) being signified by the Gov-

_ ernor-General, by Speech or Message to each of the Houses

of Parliament or by Proclamation, shall annul the Act from

+ and after the day of such signification.”

For the purposes of the present appeal the point under
examination turns, as their Lordships think, upon the effect
to be ascribed to the words “shall annul the Act from and
after the day of such signification.”

Cases may no doubt arise giving place for controversy
touching the application of this phrase, but their Lordships
think that the language itself discloses with sufficient clear-
ness an intention that, at all events as to private rights com-
pletely constituted and founded upon transactions entirely
past and closed, the disallowance of a provincial statute
shall be inoperative.

It is important in construing such a provision to con-
sider the probable tendency of any proposed construction
in relation to its effect upon the working of the constitu-
tional system set up by the B.N.A. Act, and from this point
of view the construction advocated by the respondents is
open to two objections of not a little weight. If private rights
that have been fully constituted under provincial legisla-
tion are swept away by disallowance—which may take place
at any time up to the expiration of a year after the enact-
ment of the legislation—then provincial legislation may
obviously become a subject of a considerable degree of doubt
as to its ultimate operation and effect. This uncertainty
would, of course, be much limited in its practical incidence
by recognised constitutional conventions restricting the
classes of cases in which disallowance is permissible; but it
is indisputable that in point of law the authority is un-
restricted, and under conceivable conditions the uncertainty
touching the fate of provincial enactments might be pro-
ductive of some degree of general inconvenience. Another
objection of some practical importance lies in the probability
that under the proposed construction, the Dominion Govern-
ment when considering the advisability of disallowing a
provincial enactment in circumstances making the exercise
of the power proper and desirable on general grounds, would
encounter embarrassments (otherwise not likely to arise)
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by reason of apprehensions as to the consequences of its
action upon the rights and interests of private individuals.

It was urged by counsel for the respondent company that
these considerations have no relevancy in the present con-
troversy, since (it is argued) by force of sec. 104 of the
Land Registry Act, R.S.B.C. 1911, ch. 127, the Crown grant
upon which the appellants’ right is founded could not vest
a title or any interest in the lands comprised in the grant
until the grant had been registered in the proper Land
Registry Office; and that, admittedly, registration had not
in fact taken place at the time the Act was disallowed.

The appellants (to advert briefly to the facts), having
applied for the registration of their title, were met with
the objection that a lis pendens having been filed in the
action out of which this appeal arises (and in another action
which has since been dismissed), the title ought not to be
registered until the lis pendens had been removed. To this
objection the Registrar gave effect, and his decision, which
had been reversed by the Court of Appeal, was, on appeal
to His Majesty in Council, eventually sustained.

Their Lordships have now to decide whether or not the
actions in respect of which the lis pendens was filed should
be dismissed and the lis pendens vacated. And their Lord-
ships having for the reasons now given, some of which are
vet to be explained, come to the conclusion that the actions
are not well founded, it follows that the appellants had,
when they applied for registration, a completely constituted
right to register their title; though the exercise of that
right was, in consequence of the proceedings taken by the
respondent company, suspended pending the determination
of the questions which the company itself had raised. Their
Lordships entertain no doubt that such a right is one of the
class of rights intended to be protected by sec. 56 of the
B.N.A. Act.

It should not, however, be assumed that their Lordships
are in accord with the contention that sec. 104 of the Land
Registry Act applied either to grants of a special character,
such as those authorised by the legislation of 1901 and 1917,
or to ordinary Crown grants issued under the authority of
the Land Acts. On these points their Lordships express
no opinion.

The last point for consideration arises in consequence of
the contention of the respondent company (to which the
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Court of Appeal, 59 D.L.R. 577, gave effect) that the powers
of the Lieutenant-Governor in Council under the legislation
of 1904 and 1917 were not validly exercised, inasmuch as
certain conditions, some expressly, others impliedly, at-
tached to those powers were not observed,

The statute of 1904 no doubt requires that before the
authority to issue a Crown grant under sec. 3 is acted upon,
the Lieutenant-Governor in Council shall decide the ques-
tion whether or not there is “reasonable proof” of “im-
provement” or “occupation” and of intention to reside; and
their Lordships consider that the function of the Lieu-
tenant-Governor in Council in deciding upon such questions
is judicial in the sense that he must, to adapt the language
of Lord Moulton in Arlidge's case, [1915] A.C. 120, at p.
150, “preserve a judicial temper” and perform his duties
“conscientiously with a proper feeling of responsibility” in
view of the fact that a decision in favour of the applicant
must result in the transfer to the applicant of property to
which, but for the statute and but for the production of the
necessary proof, the respondent company (or its successors
in title) would have possessed an unassailable right; and it
may be assumed for the purposes of this appeal that a grant
issued in consequence of a decision arrived at through pro-
ceedings wanting in these characteristics would be im-
peachable by the resnondent company (or its successors),
as issued without authority or in abuse of the authority
which the statute creates.

There are two grounds upon which this contention is
supported.

First it is said that the respondents were denied an
adequate opportunity of shewing that the essential allega
tions made on the application were not well founded in fact,
and second that in the material produced there was no
“reasonable proof” of those allegations.

The second of these grounds is that upon which the judg-
ment of the majority of the Court of Appeal, 59 D.L.R. 577,
proceeded. The judgment of the Chief Justice with whom
Galliher, J., concurred, contains a searching examination of
the evidence adduced, leading him to the conclusion that no
such “reasonable proof” was before the Lieutenant-Gover-
nor in Council. The reasons of the Chief Justice are cogent
reasons in support of the conclusion that the allegations of
the appellants’ petition were not supported by complete
evidence: but their Lordships do not think that this, if
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established to the satisfaction of the Court of Appeal, was
necessarily conclusive in favour of the respondent com-
pany.

Whether or not the proof advanced was “reasonable
proof” was a question of fact for the designated tribunal,
and the decision by the Lieutenant-Governor in Council in
the affirmative could not be questioned in any Court so long,
at all events, as it was not demonstrated that there was no
“proof” before him which, acting judicially, he could regard
as reasonably sufficient,

This the majority of the Court of Appeal has held to be
shewn. But the Chief Justice, at all events, who examined
the evidence in detail, and Galliher, J, (who concurred with
him), proceeded largely upon the view that, generally, the
deponents seem to speak without personal knowledge of the
facts to which they depose, and such statements he seems
to put aside entirely as valueless if not altogether incom-
petent. Their Lordships think the Lieutenant-Governor
in Council was not bound by the technical rules of British
Columbia law touching the reception of hearsay evidence,
and they think there was nothing necessarily incompatible
with the judicial character of the inquiry in the fact that
such evidence was received. Ganner, as already mentioned,
did in fact acquire the surface rights in 1885; and the proof
includes formal depositions by the executors and others to
the effect that Ganner “squatted” on the land in question
in 1883 with the intention of residing thereon, and that lLe
was in that year engaged in improving it, as well as a state-
ment by his son that he, with others, personally assisted
in working on this land preparatory to “clearing” it in that
vear. While appreciating both the relevancy and the force
of the comments made upon this evidence in the Court be-
low, their Lordships are constrained to think that there
vas some evidence in support of the application, and that
there is no adequate reason for holding that this evidence
might not be properly considered to be reasonably con-
vineing.

Similar considerations apply to two other criticismg upon
the course taken by the Lieutenant-Governor in Council,
those, namely, touching the refusal to direct the production
of the deponents for cross-examination, and the refusal to
grant an adjournment for the purpose of enabling the com-
pany to adduce evidence in opposition to the application.

The respondents were given the fullest opportunity to
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present before the Lieutenant-Governor in Council every-
thing they might desire to urge against the view that the
depositions produced in themselves constituted “reasonable
proof,” and they had the fullest opportunity also of sup-

. porting their contention that the depositions alone, in the

absence of cross-examination, ought not to be considered
sufficient, and that further time should be allowed to en-
able them to prepare their case. The appointed authority
for dealing with the matter, it must be remembered, was
the Executive Government of the Province directly answer-
able to the Legislature, and their Lordships agree without
hesitation with the majority of the Court of Appeal in hold-
ing as they explicitly decided upon the same facts in Dun-
lop’s case, that the Lieutenant-Governor in Council was not
bound to govern himself by the rules of procedure regulat-
ing proceedings in a court of justice.

It cannot be suggested that he proceeded without any re-
gard to the rights of the respondents and the procedure fol-
lowed must be presumed, in the absence of some conclusive
reason to the contrary, to have been adopted in exercise of
his discretion under the statute as a proper mode of dis-
charging the duty entrusted to him. His decjsions taken
in the exercise of that discretion are, in their Lordships’
opinion, final and not reviewable in legal proceedings.

On these grounds their Lordships consider that the ap-
peal in substance succeeds. The respondent company is,
however, for the reasons mentioned, entitled to a declara-
tion that the Crown grant does not operate to take away or
to prejudice the company’s title to its right of way as at
present established, or to its rights under the deed of con-
veyance to Ganner of 1890, already mentioned, to take
timber and to use the surface for railway purposes. As no
contention in respect of these rights of the company ap-
pears to have been seriously pressed in the Courts below it
may be assumed that they are of little or no practical value;
and their Lordships, therefore, think that the respondent
company’s success upon this minor point should not affect
the question of costs. For these reasons their Lordships
think that the appeal should be allowed with costs here and
of the appeal to the Court of Appeal and the actions dis-
missed with costs throughout, and subject to the declara-
tion above mentioned, that the cross appeal should be dis-
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missed with costs. Their Lordships will humbly advise
His Majesty accordingly.
Appeal allowed,

E. & N.R. CO. v. DUNLOP,

This appeal arises out of two actions brought by the ap-
pellant company to establish its title to certain lands
granted to the respondent, Elizabeth Dunlop, under the
authority of the Vancouver Island Settlers’ Rights Act of
1904, ch, 54, and the amending Act of 1917 (B.C.), ch. 71;
and presents the same questions of law as those already
decided in Wilson and McKenzie’s appeals, ante p. 1, and
was argued with it. Indeed the only circumstances in which
the appeal presents any point of difference is this: that in
the present case the majority of the Court of Appeal (1921),
59 D.L.R. 577, considered there was “reasonable proof” of
improvement and residence within the meaning of the
statute of 1904, and that consequently the ground upon
which they held the appellant company entitled to succeed
in Wilson and McKenzies' case failed and they therefore
dismissed the action with costs. The decision of this ap-
peal is governed by the reasons given in Wilson and Me-
Kenzies’ case, and their Lordships will therefore advise
His Majesty that the appeal should be dismissed with costs,
subject to a variation of the judgment in the sense of the
variation directed in the last-mentioned appeals.

Appeal dismissed.

LEIPPI v FREY,
Saskatchewan King's Bench, Bigelow, J. April 18, 1921,

Interpleader  (§111—30) —Judgment S Husband — Land
transferred to Wife—Transfer a Sham to defeat Creditors—
Seizure under Execution on Judgment——Right of Wife (o set
up Transfer, as Entitling her to Crop Seized.

A fraudulent transfer of land from the husband to the wife, made
after judgment has been obtained against the husband, and
which is evidently a mere sham and never intended to be a
real transfer, does not give the wife any right to the crop
grown on the land as against a judgment creditor under an
execution and sgeizure under the judgment. Fraud may be
charged in an interpleader issue.

[Cotton v. Boyd (1915), 24 D.L.R. 896, 8 S.L.R. 229, distin-
guished; Stewart v. Bank of Ottawa (1897), 3 Terr. L.R.
447, followed. See Annotation on the Law of Interpleader,
32 D.L.R. 263.]
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INTERPLEADER issue to determine the ownership of
a quantity of grain seized under a writ of execution, by
the sheriff of the Judicial District of Saskatchewan.

J. E. Doerr, for plaintiff; J. Feinstein, for claimant,

Bigelow, J.:—This is an interpleader issue in which the
plaintiff affirms and the claimant denies that the wheat and
oats grown upon the south-west quarter of sect. 6 in tp, 33,
and the wheat grown on the north-west quarter of sect. 31
in tp. 32, all in range 24, west of the 2nd meridian in the
Province of Saskatchewan, and seized in execution by the
sheriff of the Judicial District of Saskatoon under a writ
of execution issued out of the Court of King's Bench, Judi-
cial District of Regina, directed to the said sheriff for execu-
tion of a judgment of that Court recovered by the said
Jacob Leippi in the above actions at his suit against Carl
Frey and Freidrich Frey, were at the time of the said
seizure the property of the said Jacob Leippi as against the
said Mrs. Katie Frey.

The claimant is the wife of the execution debtor. They
were married April 22, 1919, Plaintiff’s judgment was re-
covered some time before that, but he made no active
attempt to collect it until he wrote a letter demanding pay-
ment which came to the notice of the execution debtor on
February 10, 1920, On February 11, 1920, the execution
debtor transferred to the claimant the south-west quarter
of 6-33-24 W, 2nd, and later transferred to the claimant
his interest in the other land which was held under an agree-
ment of sale. The crop in question was grown on this land.

There was considerable argument before me as to the
burden of proof. The claimant and execution debtor and
his family were living on the south-west quarter at the
time of the seizure, The grain was no more in the actual
possession of the execution debtor than the claimant, and
the grain, not being in the possession of the execution debtor
at the time of the seizure, the onus is on the plaintiff to
establish that it belonged to the debtor. Skagen v. Smith
& Balkwell (1920), 53 D.L.R. 245, 13 S.L.R. 306.

The plaintiff claims that the transfer was fraudulent and
a sham, and therefore the land is still that of the execution
debtor and the crop grown on the land would be his. No evi-
dence was offered by the claimant who seemed to rest her
case on the fact that she is the owner of the real estate
and therefore claims that the crop would be hers. But the
plaintiff put in evidence parts of the examination for dis-
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covery of the claimant, from which it would appear that
she claims she loaned $780 or. $800 to the execution debtor,
and he transferred this land and chattels to the value of
$10,000 in all to her as security. There is no corroboration
of her evidence that she never had any money or that the
loan was made, I am very suspicious of her evidence, and
| have no hesitation in holding that the transfer was fraudu-
lent and a mere sham, and I think it was given for the ex-
press purpose of defeating the plaintiff’s execution, as the
transfer was made the next day after the execution debtor
knew that the plaintiff was going to press him for payment.
But that would not necessarily mean that the crop belonged
o the execution debtor. In Cotton v. Boyd (1915), 24
D.L.R. 896, 8 S.L.R. 229, Newlands, J., quotes with appro-
val Kilbride v. Cameron (1867), 17 U.C.C.P. 373, where it
was held that crops grown upon land transferred in fraud
if creditors which were grown at the sole expense of the
{raudulent transferee belonged to him and could not be
cized as the goods of the vendor. See also Massey-Harris
v, Moore (1905), 6 Terr. L.R. 75.

In Cotton v. Boyd & Massey-Harris v. Moore it was found
that the crops belonged to the transferee, that he had fur-
nished the seed and sown and harvested the crop in one
case and in the other he purchased the seed grain, hired
and paid for the help, and paid for the twine and binding.
In the case at Bar there is no such evidence. The operations
on the farm went on after the transfer the same as they
did before, and the seed grain for the crop in question was
purchased by the execution debtor who gave his note to
the bank for the same,

The claimant contends that the mere fact that she is
the registered owner of the land is sufficient to give her
the crop. The cases cited by the claimant do not support
any such proposition. In fact, there are many cases the
other way. In Stewart v. The Bank of Ottawa (1897), 3
Terr. L.R. 447, it was held by Wetmore, C.J., that a lease
was a mere sham devised to defeat creditors, and therefore
the crop was liable to seizure under the execution. See also
Waterous Engine Works Co. v. Wells, ete. (1911), 4 S.L.R,,
18. In John Deere Plow Co. v. Knudston (1915), 9 W.W.R.
574, Elwood, J., held that the transfer of land was fraudu-
lent and made for the purpose of defrauding creditors and
that it was a mere sham, never intended to be a real trans-
fer, and that, therefore, the lease, while in fact made by
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the wife, was in reality made by her for the husband on
property of the husband and that the husband was entitled
in reality to the rent.

The case of Crawford v. Emerson-Brantingham, a judg-
ment of Elwood, J., not reported, relied on by the claimant,
is not authority for the proposition advanced by the
claimant. It is a similar decision to Cotton v. Boyd, supra.

Even if this transfer were not fraudulent I am of the
opinion that the transaction between the husband and wife,
looking at it from the most favourable aspect from the
claimant’s standpoint, was only a mortgage and the crop
grown on the land would belong to the husband.

I therefore find that the grain in question is the pro-
perty of the plaintiff as against the claimant.

Claimant also raised the question of exemptions, but that
point does not enter into this case as the execution debtor
is not a party to these proceedings.

Plaintiff will have his costs on the K.B. low scale.

Judgment accordingly

MYERS v. MITCHELL.

va Scotia Supreme Court, Russell, Longley and Mellish, JJ
April 16, 1921

Fasements (811C—20)—Way of necessity—Road well Defined and
time of Crown Grant—Construction of Grant—
jes—Right of Successor in Title to Use.

a Crown grant of a back lot inaccessible by land
from the highway, without passing over lands granted t
one or more other grantees, there was a well-defined road
or way which had long been used as necessary for the pur
pose of gaining access to the back lot, it will be taken t«
have been the intention of all the parties to the grant that
it was to continue to be used as it had been formerly, and
a4 successor in title to the back lot is entitled to use th
right of way as a way of necessity in order to reach the
yublie highway,

in long use s

[Pinnington v. Galland (1853), 9 Exch. 1, 161 E.R, 1; Davie
. Sears (1869), L.R. 7 Eq. 427, applied See Annotation
ement of Way, How Arising or Lost, 45 D.L.R, 144.]

v b
The
APPEAL by plaintiff from the judgment of Ritchie, E.J.,
in an action claiming damages for trespass to land and an
injunction restraining further acts of trespass. The Judge
in the judgment appealed from found on the evidence that
defendant was entitled to a right of way by prescription
and that the alleged trespass consisted of a user of said
right of way. Affirmed.
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J. A. Sedgwick and W, C. McDonald, for appellant.
L. A, Forsyth, for respondent.
The judgment of the Court was delivered by

Mellish, J.:—This is an action for trespass to the lands
of plaintiff by defendant.

Both plaintiff and defendant derive their title to the re-
spective lots of land owned by them through a grant from
the Crown dated October 25, 1904. By that grant the
plaintifi’'s father, J. T. Myers, acquired Lots D. and E.
marked on the plan annexed to the grant. The plaintiff
claims as heir to his father in possession of Lot E upon
which the alleged trespasses were committed. By the
grant Lots F. and G, on said plan were allotted to 1. S.
Myers, the plaintiff’s uncle, and the defendant holds Lot
G. by conveyance from said Isaac S. Myers, dated October,
1908. Defendant seeks to justify the alleged acts of tres-
pass upon the grounds that the same were committed as
necessary to the assertion of his lawful right to use a right
of way over Lot E. as appurtenant to the dominant tene-
ment Lot G. and obtained by long user. The evidence in
my opinion does not establish this, Defendant, however,
further contends that he is entitled to use this right of
way as a way of necessity over the plaintiff’s lands in order
to reach the public highway, and that the grant must be so
construed as impliedly conferring upon the grantee of
Lot G., the right to use this way which was in fact in
existence when the grant was made.

Not without hesitation I have come to the conclusion
that this contention must prevail. The original settler on
the lands comprising all these lots appears to have been
W. Myers, grandfather of the plaintiff. Four of his sons
and the heirs of a deceased son, William, obtained the grant
in question, and the division seems to have been made on
the basis that each son would have 1-5 or 14 acres. In
looking at the grant and the plan annexed thereto, it will
be seen that each of the living sons got one or more front
lots on the public highway and a detached back lot inacces-
sible by land from the highway without passing over lands
granted to one or more of the other grantees. The heirs
of W. Myers, Jr., appear alone to have their land granted
in one block through which the highway passes. These
conditions were presumably known to all the grantees and
I think it conformable to law and the intention of the
parties as indicated from the circumstances and from their
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conduct that there was impliedly reserved in the grant such
ways over the front lots as would be necessary to give the
grantees of the back lots reasonable access to the public
highway. The road or way in question had then long been
used as necessary for the purpose of gaining access to the
back lots including the defendant’s. As to that part on which
the alleged trespasses were committed this road was for a
long time well defined and must I think be taken to have
been intended by all the parties to the grant to be there-
after used as it had formerly been done. In my opinion the
plaintiff had no right to close it, at least to the exclusion ol
its user by the defendant. Before the grant I do not think
the occupants could be regarded as mere trespassers. They
were perhaps tenants at sufferance but could not, I think,
be treated as mere trespassers under the Crown Land Act,
1910 (N.S.), ch. 4, at least without notice, This circum-
stance may be immaterial, but I think it perhaps helps the
construction of the grant if conditions as they existed werc
known, as they presumably were, to the Crown authoritie
when the grant was made—as they were certainly known to
the grantees. Pinnington v. Galland (1853), 8 Exch, 1,
161 E.R. Javies v, Sears (1869), L.R. 7T Eq. 427.
The appeal will be dismissed with costs.
Appeal dismissed.

LANSTON MONOTYPE MACHINE €O, v. NORTHERN
PUBLISHING €O, LTD,

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, J.A
McKay, J. August 5, 1921,

sale (§HHID—75)—Conditional — Of Goods — Vendor's Lien Un-
registe b wser  in good  Faith for Value—Sub-
purchs g Knowledge of Lien—Conditional Sales Act
R.S.S. 1920, ch, 201, see, 2,

A purchaser in good faith for valuable consideration obtains title
to the chattel which was the subject of the sale although h«
has notice that a former vendor has a vendor's lien against
the chattel, if such lien is not registered as required by the
Conditional Sales Aet, R.S.S. 1920, ch. 201, which provides
that the seller shall not be permitted to set up a right of
property or right of possession under the unregistered lien
as against such purchaser. A purchaser in good faith mean:
a real purchaser as distinguished from a collusive one.

[Ferrie v. Meikle (1915), 23 D.L.R. 269, followed.]

APPEAL by the plaintiff from the judgment at the trial
in an action to recover possession of a chattel on which the
plaintiffs had an unregistered lien, Affirmed.

F. L. Bastedo, for appellant.
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P. E. Mackenzie, K.C., for respondent.

Haultain, C.J.8.:—The facts of this case bring it, in my
opinion, squarely within the decision in Ferrie v. Meikle
(1915), 23 D.L.R. 269, 8 S.L.R. 161, and I can add nothing
to the reasons given by Brown, C.J., K.B., for following and
applying that case.

The appeal should be dismissed with costs,

Lamont, J.A.:—The facts in this case are as follows,
In March, 1915, the plaintiffs made a conditional sale of a
monotype plant to the Phoenix Publishing Co., in Saska-
toon. On June 17, 1918, D. A. McNiven, acting for the
persons who subsequently became incorporated as the de-
fendant company, purchased certain assets of the Phoenix
Publishing Co. for $15,000. These assets were valued at
£40,000, but against them were liens amounting to $23,355.
In addition to the liens the Phoenix Co, owed some $77,000.
Prior to his purchasing the assets, McNiven had obtained
a statement of the liens against the plant and machinery of
the Phoenix Co., and this statement shewed that the
plaintiff company had a lien of $4,600. McNiven caused a
search to be made and discovered that the plaintiffs’ lien
had not been registered. In purchasing McNiven did not
agree to become liable for any lien except on one of $7,000
on the Hoe press. The understanding, if what took place
could be called an understanding, which he had with the
Phoenix Co., seems to have been that the other lien holders
would be entitled to whatever rights the law gave them.
That if the persons for whom he was acling wanted to
retain the machinery covered by these liens, they would
have to arrange with the lien holders for their retention
or submit to their renewal if the liens gave the lien holders
the right to remove the machinery covered by them re-
spectively., The defendant company was formed, with
McNiven as its president, and the assets of the Phoenix
Co. purchased by McNiven were transferred to it. The
plaintifis demanded the balance due upon their monotype
machine from the defendants, who refused to pay it and
refused to permit the plaintiffs to remove the plant or take
possession thereof. The plaintiffs then brought this action
demanding possession,

The defence rests upon the allegation that the defendants
were purchasers in good faith for valuable consideration.

The Act respecting Lien Notes, R.S.S. 1920, ch. 201, pro-
vides that:

2—61 pL.R.
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“Whenever on a sale or bailment of goods of the value
of $15 or over it is agreed, provided or conditioned that the
right of property or right of possession in whole or in part
shall remain in the seller or bailor notwithstanding that the
actual possession of the goods passes to the buyer or bailee,
the seller or bailor shall not be permitted to set up any such
right of property or right of possession as against any
purchaser or mortgagee of or from the buyer or bailee of
such goods in good faith for valuable consideration......
unless such scale...... is in writing...... and registered
as hereinafter provided.”

The question is: Were the defendants purchasers in good
faith. Through their agent McNiven, they knew the plain-
tiffs had a lien on the machinery. MecNiven did not read
the plaintiffs’ conditional sale contract, but, in my opinion,
he must be presumed to have known that the lien reserved
to the plaintiffs the property in the plant until the same
had been paid for. In Manks v. Whiteley, [1912] 1 Ch. 735,
Fletcher-Moulton, L.J., whose dissenting judgment was
subsequently upheld by the House of Lords, said at p. 758:
“If therefore he (the purchaser) learns from the memorials
in the register that deeds exist affecting the property, he
is bound to take the reasonable precaution of ascertaining
what those deeds contain.”

The defendants, through their agent, therefore knew not
only that the plaintiffs had a lien upon the monotype plant,
but also that the property therein was vested in the plain-
tiffs and not in the Phoenix Co, That is, they knew that all
the Phoenix Co. had to sell was the right of possession to
the plaintiffs’ machinery and a right to become owners of
the property therein upon payment of the lien. Knowing
these things, could they purchase from the Phoenix Co. pro-
perty which they knew the Phoenix Co. did not own and
then claim to be purchasers thereof in good faith?

If T were deciding this case in the first instance, and
unrestrained by authority, I would unhesitatingly say
“No,” for to my mind “good faith” means honesty of pur-
pose and intention. I am, however, faced with the decision
of the Court en banc in Ferrie v. Meikle, 23 D.L.R. 269

" 8 S.L.R. 161, wherein it was held that a purchaser in good

faith means a real purchaser as distinguished from a collu
sive one, and that the purchaser of an article who buy:
knowing of the existence of a prior unregistered lien on the
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same article is still a purchaser in good faith, if his pur-
chase is not a sham one.
By that decision I think I am bound, and must therefore
hold that the appeal should be dismissed.
McKay, J., concurs with Haultain, C.J.S.
Appeal dismissed.

RURAL MUNICIPALITY OF FERTILE VALLEY v. UNION
CASUALTY (O, ET AL,

Saskatchewan Court of Appeal, Haultain, C.J.8, Lamont and
Turgeon, JJ.A, August 5, 1921

Bonds  (81IB—18)—Municipal employece—Company G anteeing
Indemnity Against Theft of Embezzl nt—OQuest s Sub
mitted to Reeve—Wilful Misrepresentation in Answers—Lia-
bility of Company.

\ Guarantee Company which contracts to insure a municipality
against loss by reason of theft or embezzlement committed
by an employee while in its employ, is entitled to the sam«
degree of faith and full disclosure by the employer as is

the case in contracts of life or fire insurance, and any wilful
misrepresentation on the part of employer will relieve the
company from liability under the contract

[Condogianis v. Guardian Ass'ce Co. [1921] 2 A.C. 125, followed.)

P. M. Anderson, K.C., for appellant.
P. E. MacKenzie, K.C., for respondent.
The judgment of the Court was delivered by

Turgeon, J.A.:—On February 1, 1917, the defendant Best
was appointed secretary-treasurer of the plaintiff munici-
pality. On February 15 a bond was executed by the Wes-
tern Canada Accident and Guarantee Co., the predecessors
in interest of the defendant company, whereby the Guar-
antee Co. agreed to indemnify the plaintiff to the extent
of $5,000 against any pecuniary loss they might sustain by
reason of any theft or embezzlement which might be com-
mitted by the defendant Best while in their employ. This
guarantee bond was made to run until January 18, 1918,
and from year to year after that date upon the payment of
the premium by the plaintiffs. and subject to certain other
conditions. In order to induce the Guarantee Co. to execute
this bond of indemnity, certain statements were furnished
to the company by the plaintiffs respecting Best and the
duties of his office, and it was agreed that such of these
statements as were material to the contract should form the
basis thereof between the parties.

The bond was renewed for one year from January 18,
1918, and again for one year from January 18, 1919, Best
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was dismissed from office by the plaintiffs on June 3, 1919,
for misconduct. It was subsequently discovered that he had
embezzled large sums of money from the plaintiffs, and
the defendant company was called upon to make good his
default according to the conditions of the bond. This the
company refused to do, whereupon this action was brought
by the plaintiffs,

The company relies on several grounds of defence, but
1 find it necessary to deal with one only, and on this ground
I think it is entitled to succeed,

Upon the occasion of the renewal of the bond for the year
beginning January 18, 1919, a statement in the form of
certain questions and answers was furnished to the com-
pany by the reeve of the plaintiff municipality, and it was
expressly provided in the statement that the answers tc
the questions contained therein would form the basis of the
renewal of the bond. This statement is dated January 14,
1919, and contains, among others, the following questions
and answers:—*“2, Does he perform his duties to your
satisfaction? Yes. 3. Avre his habits regular and sober?
Yes. 6. Have you ever had any cause to complain of his
conduct while employed by you? No. 7. When were his
books last checked and audited, and up to what date?
November, 1918. 8. Were all things found correct?
Yes.”

There can be no doubt whatever from the evidence that
all these answers were untrue to the knowledge of the
reeve, who furnished them. They all deal with matters of
material importance in a contract of this nature, and,
forming as they do the basis of the contract, I am of opinion
that the plaintiffs are precluded from setting up any claim
under the contract against the company.

It is hardly necessary for me to review the evidence on
the points involved. It was elicited almost entirely from the
reeve himself and there is really very little conflict about
it. In March, 1918, the auditors of the municipality made
a report concerning Best’s work to the reeve and council-
lors, which disclosed such an unsatisfactory state of affairs
that the reeve waited upon Best and asked him for his re-
signation. Best’s dismissal upon this occasion seems to
have been averted merely by reason of certain influences
which he brought to bear in his favour, and out of the con-
sideration the reeve and councillors had for his wife and
family. No steps appear to have been taken after this inci-
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dent by the reeve or anybody else to supervise Best's work
and his habits up to the time that application was made
for the second renewal of the bond. In the face of this the
reeve declares to the company on January 14, 1919, when
applying for a renewal of the bond, that Best’s duties have
always been performed satisfactorily and that there had
never been any cause to complain of his conduct. As to
questions 7 and 8, the fact really is that there never was
an audit of Best's books which found things to be correct.
On each occasion the condition of his books and records
called forth the strongest protests from the auditors.

The only answer which the plaintiffs seem able to make
to the facts which confront them upon this branch of the
case is, that, whatever Best's faults may have been, they
had never discovered any act of dishonesty on his part and
had no suspicion of his integrity. They seemed to assume
that, so long as he was not actually caught stealing, they
could represent him to the Guarantee Co, as being a well-
conducted, satisfactory employee, who had given no cause
for complaint, and that, upon an audit taking place, his
books and records could be reported as being “correct” in
all respects, provided no defalcation had been discovered.
Such a position is, of course, untenable. It goes without
aying that no municipal council would keep a treasurer in
its employ who had been caught stealing, still less would
it be expected to apply to a Guarantee Co. to bond such a
man. To contend that the questions and answers con-
tained in the statement addressed themselves to any such
matters is palpably absurd. Every man is presumed to be
honest. The fact that a person is employed by a municipal
council to act as its treasurer is abundant proof that every-
body considers him to be honest. But when his employers
apply toa third party to insure them against his possible
lapse from honesty, the party applied to is entitled to call for
whatever information he thinks he should have before he
will assume the risk. And when the insurer asks: “Does
he perform his duties to your satisfaction?” or “Have you
had any cause to complain of his conduct?” it cannot be
argued that these questions can be answered with a “no,”
so long as the person in question has never been found
guilty of embezzlement. No reasonable person could pos-
sibly construe the questions in this manner.

Under the circumstances I am of opinion that Best’s real
position was wilfully misrepresented to the defendant com-
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i ' N8, pany when it agreed to renew his bond; that this renewal vear
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MANTOSH v, McKAY GoRor
,‘ Nova Scotia Supreme Court, Russell and Longley, JJ., Ritchie EJ line 1
A April 9, 1921, may
Appeal  (EVIIM—336) — Tresy — Establisk t of Boundary been
lino—Contradictory  Evidence—Finding of Trial  Judge— Un
Interference by Appellate Court, as to
Where the trial Judge who has heard and seen the witnesses has .
on contradictory evidence, made a finding of fact as to the ”,"‘E 0
" position of a boundary line between two properties, an tiff w
Appellate Court will not interfere with such finding wher in 18
it is not shewn that the trial Judge was clearly in error. i fends
APPEAL from the judgment of Mellish, J., in favour of g also t
plaintiff in an action claiming damages for trespass to by th
land and an injunction to restrain defendant from commit- tractc
. ting further acts of trespass. Affirmed. deavc
3 J. McG. Stewart, for appellant. those
R. H. Graham, K.C., for respondent, on wl
Russell, J.:—There is a considerable amount of evidence plexir
in this case tending to shew the line claimed by the defen- what
‘ dant was blazed out 30 or 40 years ago, and if so it must presel
i seemingly have been blazed as the division line between sons {
{ } the properties now claimed by the plaintiff and the de- the di
i fendant. This line by which defendant claims is now angle
il marked by a wire fence and Sutherland, a witness for line w
i plaintiff, speaks of a blaze in a fir tree on the line of th 0
wire fence which indicated 35 rings and says that ther The
are other trees but he does not particularise as to the blaze: fence
on them or the apparent dates. Ellis, a surveyor called fo! line ji
the defendant, says that along the wire fence there wa: way &
a well-blazed line-tree on an average of 25 or 30 feet apar ﬂ"‘tti
myste

and he would judge the blazes to be between 40 and 4.
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vears old. This statement is somewhat weakened on cross-
examination by the admission that he only opened one of
the blazes which was the one produced in Court. Another
witness, Smart, speaks of blazes seen along the line of
the wire fence. *“Some were fairly old and some new.” He
had only seen these when a boy and it does not appear that
he took any particular notice of them. McKay, recalled,
makes it clear that the blaze taken from the wire fence
line and produced in Court was 37 years old. But the wire
fence is of quite recent date, and, except where the blazes
are distinctly spoken of as of an earlier date, 1 should think
it probable that there might be new blazes cut out at the
time the fence was staked on the trees as sworn to by one
of the witnesses. In defendant’s favour it must also be
conceded that the evidence as to blazed trees along the
line by which the plaintiff claims is very scanty, but that
may be due to the fact that old trees once blazed may have
been cut away.

Under these circumstances I should have had some doubt
as to the true line of division, were it not for the clear find-
ing of the trial Judge, that “the line claimed by the plain-
tiff was the line fixed by the surveyor James Simon Fraser
in 1885 or thereabouts when he was employed by the de-
fendant’s predecessor in title to establish the line,” and
also that “it is the line which was taken to be the boundary
by the defendant’s predecessor Rood, or at least by his con-
tractor Fraser,” The trial Judge has advantages in en-
deavouring to ascertain the facts so much greater than
those of a Judge sitting in review, with obscure blue prints
on which it is difficult to make out the lettering, and per-
plexing conflicts in the evidence, that I should be some-
what slow to reverse his decision on such a question as that
presented in this case. One of the most convincing rea-
sons to my mind that this presents against the line by which
the defendant claims is the fact that it does not make the
angle with a well recognised north and south intersecting
line which the true line of division should make. The angle
is more acute,

There is a piece of evidence to the effect that this wire
fence line if produced westerly beyond the north and south
line just referred to will come to a tree blazed in such a
way as to present what ought to be satisfactory evidence
that it was meant to indicate a corner. But there is some
mystery about this, The north and south line referred to
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seems to be one of the best established lines in the whole
neighbourhood and it is difficult to understand why any-
body should have chosen a point clearly to the westward of
this line to indicate the direction of a line which terminates
at this well-recognised north and south line, the western
boundary common to the properties of plaintiff and de-
fendant. The corner blaze referred to can have no signi-
ficance for us here except as a point in the disputed line,
The surveyor who located it for that purpose must have
been mistaken as to the location of the western well-de-
fined line referred to and 1 would suspect that he might
be more easily mistaken about the line here in dispute.

While the evidence presents difficulties to my mind such
as I have referred to they are not of such a nature or of
sufficient strength to shake my conviction that the trial
Judge has arrived at the proper conclusion and my opinion
must therefore be that the appeal should be dismissed
with costs.

Longley, J:—This was a long and troublesome case. 1
have read over the entire evidence and have reached the
same conclusion as the Judge who tried the cause. If
there is anything proved at all it is that the regular red
line has been upheld and shewn to be the line that was
made 35 or 40 years ago. One could multiply the evidence
that is offered in support of that, but the evidence of the
defendants is inconsistent and does not shew any regular
line. The wire fence was erected there after the trespass
had been committed and many of the blazes on the wire
fence were put up two years ago with the fence. Where
they were not put up with the fence it was shewn that they
were the result of a former survey 35 or 40 years ago, which
was found to be wrong and which the surveyor shews was
wrong, and that he went and finally located the red line.
The evidence seems to be rather overwhelming on the side
of the plaintiff. At all events the Judge has believed the
plaintiff’s witnesses and has awarded judgment, and I see
no reason whatever for interfering.

Ritchie, E.J.:—The trial Judge who saw and heard the
witnesses has made a finding that the plaintiff’s northern
line is indicated on the plan P-4 by the heavy red line and
on the ground by stakes set up by surveyor Sutherland.

The case is not without difficulties but after giving it the
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best consideration of which I am capable I am far from
being convinced that the trial Judge is in error.
I would therefore dismiss the appeal with costs,
Appeal dismissed.

WAWRYK v, THE A, E. McKENZIE €O,
\skatehewan Court of Appeal, Haultain, C.J.8., Lamont and
Turgeon, JJ.A August 5, 1921

35) =By Sample—Sample Taken from Bulk Delive
ption that Bulk and Sample Correspond.

sale (B
ered—I1

Where a sample of grain is taken from a quantity in bulk and it

N is established that the identical grain from which the sample
is taken was delivered, a presumption arises that the bulk
delivered and the sample correspond and the onus is shifted

to the purchaser, who has refused delivery “owing to in

ferior quality” to shew that notwithstanding the fact that

the bulk from which the sample was taken was delivered

the grain delivered was not of a quality equal to the

all

sample

Braithwaite v, Foreign Hardwood Co, [1905] 2 K.B. 543; Greer
Dennison (1911), 21 Man. L.R. 46 referred to.]

APPEAL by plaintiff from the judgment at the trial dis-
missing an action, brought to recover damages for breach
of contract in refusing to accept a quantity of grain sold to
the defendant. Reversed.

L. McK. Robinson and J. G. Banks, for appellant,

J. H. Leach, K.C., and W. P. Cumming, for respondent.

The judgment of the Court was delivered by

Lamont, J.A.:—On September 9, 1919, the defendants
through their representative, F. C. Thompson, entered into
two contracts in writing with the plaintiff. The first was
for the sale by the plaintiff of “2000 bushels or one small
car” of Victory oats at 89c. per bushel f.o.b. Kamsack, the
other was for the sale of “3000 bushels or one large car”
at the same price, Both contracts under the heading of
“quantity” had the words “sample submitted,” and under
the heading of “bulk or stacked” was the word “bulk.”
These contracts were on one of the forms used by the
defendants, The plaintiff, who was hauling oats to Kam-
sack, met Thompson on the road. Thompson looked at the
grain the plaintiff had in his wagon and asked him to re-
main in town until he went to the plaintiff’s farm and looked
. at the oats he had there. The plaintiff has over 8000 bushels
! of oats in 4 piles on the farm. Thompson returned to town,
~ and told the plaintiff that he had been to his farm and
i had seen his oats and he wanted to make a deal for them

~ at once. After some discussion they went to the bank and
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the con ts in question were drawn up and signed by ti
plaintiff and by Thompson for the defendant I'homps
then told the plaintiff to deliver the 1 by tl
contracts to the elevator of the Bawl ( I'}
plaintiff delivered at that elevator enough oats to f

car I'wo car ere filled and con ned to t} end:
who refused to accept them, claiming that the oats were
nferior quality. On the defendants’ refusal to accept

two car loads of oats, the plaintiff sold them to the Wester
Canada Flour Mills, Ltd.,, to whom he requested the de

fendants to forward the bills of lading. One car containe
2351 bushels net, and the other 1,755 bushels. The plainti
ecel 3,120.56, which he testified was ti
be p1 g but out of this he had to 5]
demurrage , leaving him a net return of $3,0(
the 2 sued the defendants for damages fi
breach of contract. At the close of the plaintiff’s case ti
tion was dismissed, on the ground that the plaintiff had
not established that » oats he delivered were up to t
ample From th judgment the plaintiff now appea
The plaintiff at the trial testified that the oats he d
livered at the elevator all came from the 4 piles on 1}
farm which Thompson told him he had seen. It was for t}
e of a portion of the o n these pil hat the p ¢
el 1 ['her b evider
| mj n ever t le of the it or, if | (
it he ever forwarded ( efendan 1 !
I'he only evidenc pearir he appeal book ti
( were not of I qué | n the ¢ mina
of McKenzie, put the plain ere he testified th:
he rejected the shipped “owing to inferior quality
He does not sa it they were inferior to sample. He dos
1 ay that any sample was taken or submitted to hin
plaintiff testified that he did not know whether or n
I'hompson took a sample Under these circumstance
very much doubt if the sale could be said to be a sale b
sample, notwithstanding tl the contract contains ti

words “sample submitted.” To constitute a sale by sample
in the legal sense of that term, it must, in my opinior
appear that the parties contracted with reference to

sample, and with a mutual understanding that the samp
furnished a description (in this case) of the quality of tl
oats and that the bulk must conform to the sample.

In Drummond v. Van Ingen (1887), 12 App. Cas. 284, ¢

en
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p. 297, Lord Macnaghten, said:—“After all, the office of a

ample is to present to the eye the real meaning and in

tention of the parties with regard to the subject matter of

the contract which, owing to the imperfection of langua

t may be difficult or impossible to express in word The
impie speaks for itself.”

Here no sample was produced, and, so far as the evi-
dence discloses, there was no mention of a sample in the dis
cussion between the plaintiff and Thompson, Further,
[hompson had inspected the bulk. But assuming that b

ming a contract form containing the words “sample sub

tted” the parties must be held to have contemplated that
a sample should be taken and that the bulk should cor
pond thereto, I am of opinion that the plaintiff pri
established that the oats delivered were equal to the sample

I'he only sample which, under the circumstances, the par-

could have in contemplation was a sample of the grain
then threshed and in piles on the plaintiff’s farm, and if the

imple wa

a portion of the grain constituting these piles
the sample and the grain in the piles must correspond. The
plaintiff established that the oats delivered were from these
pil Where a sample is taken from a quantity in bulk and
established that the identical grain from which the
imple is taken was delivered, a presumption, in my opinion,
arises that the bulk delivered and the sample correspond,
and the onus is shifted to the defendant to shew this
ithstanding the fact that the bulk from which the

3, not-
sample
taken was delivered, all the grain delivered was not of
a quality equal to the sample. This onus the defendants did
not attempt to discharge. I am therefore of opinion that

the plaintiff on the evidence was entitled to judgment.

The appeal should be allowed with costs, the judgment
dismissing the action set aside, and judgment entered for
the plaintiff, with costs, for the difference between what he
actually received and what he would have received had the
defendants performed their contract. Braithwaite v. For
eign Hardwood Co., (1905) 2 K.B. 543: Greer v. Dennison
(1911), 21 Man. L.R. 46.

This amount I compute at $609.3

Appeal allowed,
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BC. ISLAND AMUSEMENT CO. LTD. v. PARKER & KIPPEN
Sk AND PRICE,

CA. British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
lﬁ;n Galliher, McPhillips and Eberts, JJ.A. March 19, 1920,
Asrseaeyy Interpleader  (§111—30)—Laws  Declaratory Act RS.B.C. 1911,

Co. ch, 183, sec. 2 (24)—Party Seeking Protection of——Neces-
Y. sity of Proving Bona Fides of Sale—Appeal from Judgment
PARKER & of Trial Judge—Evidence Warranting Reversal,
Kirrex,

Before a purchaser can invoke the protection of sec. 2 (24) of the
Laws Declaratory Act, R.S.B.C. 1911, ch. 133, he must prove
that the goods were acquired by him, bona fide and for
valuable consideration and where there are circumstances
which justified the trial Judge in coming to the conclusion
that the sale was not bona fide or where the trial Judge is
not shewn to be “clearly wrong” in coming to such conclusion
his judgment wilk not be disturbed.

APPEAL by defendants Parker & Kippen from the de-
cision of Gregory, J., of April 22, 1919, on an interpleader
issue. The plaintiff company having obtained judgment
against one Quagliotti, execution was issued on June 27,
1918. The goods in question were seized under the execu-
tion on July 22 and 25 and August 22, On July 6 the de-
fendants claimed that they purchased the goods in question
from Quagliotti for $400, there being a cash payment of
$300, and the balance of $100 was paid on July 13, the
defendants claiming that they had no knowledge of the
execution, although the sheriff has seized goods other than
those in dispute under the execution and had advertised
them for sale in the Colonist and Times newspapers of July
3 and 3 following issues. The defendants, who were junk
dealers paid $400 for goods upon which a valuation of nearly
$2,000 was placed by the plaintiff’s witnesses, and the trial
Judge held the burden was on Parker (the defendant who
made the sale) to shew the sale to him was a bona-fide one,
and he concluded from the evidence he had not satisfied
that burden and that it was a reasonable supposition that
he had seen the advertisement above referred to.

F. C. Elliott, for appellants.

C. L. Harrison, for respondent.

Macdonald, C.J.A.:—I would dismiss the appeal. I con-

cur in the reasons of my brother Galliher, :

Martin, J.A.:—There are circumstances here, in my

opinion, which would justify the Judge in coming to the
conclusion that the sale was not a bone-fide one under sec.
2, sub-sec. (24) of the Laws Declaratory Act, R.S.B.C. 1911,
ch. 133, apart, in this case, from the question of notice,
which question, however may become involved with that
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of bona-fides, as pointed out in Murgatroyd v. Wright,
[1907] 2 K.B. 333, which is a decision of some, though not
full, assistance, because of differences in the form and lan-
guage of the statute there under consideration (sec. 26 of
the Sale of Goods Act, 1893 (Imp.) 71). I am of opinion
that before the purchaser can invoke the protection of said
sub-sec. 24 he must prove that “such goods [were] acquired
by [him] bona-fide and for a valuable consideration,” and
in this case I am unable to say (as I must say before I can
disturb his finding) that the Judge is “clearly wrong” in his
view on the conflicting evidence, with certain suspicious cir-
cumstances, that the purchaser had acted bona-fide, even
though a “valuable consideration” had passed; and so the
appeal should be dismissed.

Galliher, J.A.:—At the hearing I entertained some doubt
as to the correctness of the judgment appealed from, but
on reading the evidence in full I am not prepared to say the
Judge came to a wrong conclusion. Outside the fact that
dealers such as Parker & Kippen might reasonably be sup-
posed to keep in touch with auction sales and sheriffs’ sales,
and to watch for advertisements as to such in the local news-
papers, the Judge below has discredited Parker’s evidence
and I cannot say he had not some reason to do so, contra-
dictory in some respects as it is.

There is further a rather significant piece of evidence
given by Parker to the effect that some 2 or 3 days prior
to his purchase from Quagliotti on July 6, he went down
to Quagliotti’s place where the goods in question were
stored and made out a list of them. This would be during
the time there was a notice running in the -Victoria
“Colonist” and “Times” advertising a sale by the sheriff,
under fi. fa., of certain goods of Quagliotti’'s. Now Parker
had previously stated in evidence that he had not for 6
months discussed purchasing goods from Quagliotti, and it
certainly looks peculiar that he should at this particular
time, when the notice of sale was running, go down, make
an inventory of these goods, and consider a purchase in so
short a time.

I am afraid I cannot, under all the circumstances, say
that the Judge erred in concluding that there was no bona-
fide purchase without notice of the existence of the fi. fa.

McPhillips, J.A. (dissenting) :—In my opinion, the appeal
should succeed. With great respect for the trial Judge, it
was an error to have held, if it was so held, that “the burden

IsLaxn

AMUSEMENT

Co.
V.
Pagkrr &
Kirrex,




30

B.C.
CA

ISLAND
AMUSEMENT
Co.

V.
Parker &
Kirrex.,

DOMINION LAW REPORTS [61 D.L.R.

of proof” was on the appellants. The judgment is an oral
one, and I can quite believe that some mistake occurred in
the taking down of what the Judge said. The Judge re-
ferred to Murgatroyd v. Wright, [1907] 2 K.B. 333 at p.
339, and there it was held (it being the case of a bill of
sale), per Phillimore, J., at pp. 752-3, that

“He has to prove that he acquired the title to the goods in
good faith and for valuable consideration after the goods
had been bound by the writ and before the seizure. If he
does so prove, the burden is then shifted, and the execution
creditor must prove that the holder of the bill of sale had
notice of the writ of execution. Really that portion of the
section seems hardly necessary, because if the bill of sale
holder had notice he could hardly be acquiring the title to
the goods in good faith.”

Now, apart from all other considerations in the present
case, it must be at first remembered that the appellants were
the plaintiffs in the issue, the respondent being the defend-
ant. It is settled practice that in such case the onus is on
the respondent. The Judge would not appear to have been
impressed by the evidence of one of the appellants, Parker.
As to that, I cannot see that anything was said, or took
place, by which Parker’s evidence in so far as it is essential
in the case can be reasonably questioned. His statement
that he had a bill of sale, coming from a layman, is under-
standable when we see that he had in mind a certain writing
that he might be well entitled to think amounted to a bill of
sale. However, all the requisite facts in law to entitle the
appellants to succeed can be said to be admitted facts, as
I read the evidence.

The appellants purchased the goods for valuable con-
sideration which in amount, as I view it, was a good price
for the goods, and it was not established that the appellants
had notice of the writ of execution. He was in possession
of the goods in his own warehouse, and the purchase was
one in the ordinary course of trade. It would be perilous,
and against the safe carrying on of business, if upon the
facts of this case the sale was not effective in law. The
policy of the law is that as against a sale made for value
there must be shewn, not inferred, a plain contravention
of the express terms of the statute, that is, the execution
creditor (here the respondent) must make out its case, or
the sale stands.

The actual consideration of the goods, which would not
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appear to have any ready sale value, being oods long in use
md goods that a junk dealer would only purchase, was
2400, which sum was fully paid, and nothing in the price
mports any want of good faith in the purchase made. The
receipt given by the judgment debtor for $300 of the pur-
chase-price reads as follows:—

“Received from John Parker the sum of $300, three hun-
dred dollars, on act. of price of junk and goods in my build-
ings and yard premises known as 507-509 Cormorant St.
and 1525 and 1527 Blanchard St. Balance to be paid on re-
moval of goods. Total amount to be $400.”

The essential fact in the present case was to establish
ctual notice to the appellants of the outstanding writ of
execution, otherwise the title to the goods was unaffected
and complete. That there were means of knowledge is idle
argument and ineffective in law, and rightly so, otherwise
wherever any goods are offered for sale it would mean that
the purchaser must say to the vendor, I am ready and will-
ng to buy your goods, but I must first search the office of
the sheriff and see to it that there is no outstanding execu-
tion against your goods. This would be an intolerable con-
dition of things, and one that Parliament has so far not
created, and the Courts should not legislate—it is not their
province, The Court’s sole and only duty is to apply the
law to the facts and accord the remedy, if remedy there be.
1f it should be that the arm of the law falls short of reach-
ing the challenged transaction, it follows that it is not a
challengeable transaction and not one against the law,

It is reasonable and is in accord with the genius of the
people that possession of personal property should import
the ownership thereof ; further, the easy and effective trans-
fer thereof from hand to hand should be permissible and all
that should stand in the way of perpetuating this policy
should be intractable law and without that the ownership
and possession of personal property should be held to be
inviolable. In the present case there has been invasion of
that proprietary right. I would allow the appeal, the ap-
pellants to have their costs throughout.

Eberts, J.A., would dismiss the appeal.

Appeal dismissed.

B.C.
C.A.
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il Sask. HANSELMAN v. GEZY. . comple
‘E | | r.._\' Saskatchewan Court of Appeal, Haultain, CJ.8., Lamont and was p1
i —— Turgeon, JJA. August 5, 1921, ] the fo
| Haxser-  Damages (§HHTE—142a)—Enticing Away of Wife—Measure of 3 conver
i MAN Compensation—Malice—Exemplary or Punitive, wealth
.E (‘1"\‘ Exemplary or punitive damages will not be allowed against o ]NJSiliO
{ s defendant for enticing away the plaintiff's wife unless it ¥
B has been done maliciously to humiliate and bring dishonour B not in.
it and trouble upon him, and not for the sole purpose ol - be mad
i“ gratifying the improper desires of the defendant. 3 to she
ot Evidence (SXILI—099) — Criminal Conversation — Evidence ol - husbar
| Wealth of Defendant—Admissibility of, his los
i In actions for criminal conversation, evidence may be given ol j ”f (."‘
| the defendant's wealth if the defendant made use of hi of this
} superior financial position to corrupt the wife. This evidenes q seduct
| is admissible not in order to ascertain what damages the ho
1l defandant should be made to pay, but to show that the valus y the m¢
{ of the wife to the husband must have been all the greater dealt v
and his loss consequently all the heavier if it required i Butter
1 special inducements of this sort on the part of the defendant 3 P.D
| to bring about the seduction, and also to show that th (P.D.)
i% defendant had the means to make his inducements good. exhaus
[ Butterworth v. Butterworth [1920] P. 126, 89 L.J. (P.D.) 151 nature
followed. ] N
- NOW
APPEAL by the defendant from the trial judgment in an ; having
action for damages for criminal conversation with the plain- . tween
ul tiff’s wife and for enticing the wife away. Affirmed. : found
(:. E. Gregory, K.C., for appellant. 3 the roc
il G. A. Cruise, for respondent. M them.
i The judgment of the Court was delivered by B  that he
Turgeon, J.A.:—In this action the appeal is based mainly b !Ju}' he
| upon the grounds that the trial Judge wrongfully admitted it and
o certain evidence and misdirected the jury, and that, as a ; fur coa
result, excessive damages were awarded to the respondent. # was al
There were two causes of action in the claim brought by = pellant
i the respondent against the appellant: one for criminal con- & ,]‘he re
! versation with the respondent’s wife and one for enticing The ap
the wife away. The jury found against the respondent upon occurre
the question of criminal conversation, so that any errors that E “}l‘l thi
may have occurred in the trial judge's charge to the jury A t e att
upon that branch of the case cannot have prejudiced the : quire
appellant directly. It is objected that the Judge allowed k! ;’,“'""S
the appellant to be cross-examined in order to shew that he = his fin:
is a man of wealth, and that in his charge to the jury he {’_“Sd"‘
instructed them that they might consider the appellant’s : v“’f" of
financial position, so as to decide what compensation he relerer
ought to pay the respondent. It is true that he did admit upon W
this evidence and that he did direct the jury in the manner But
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complained of, and I am of opinion that, while the evidence
was properly admitted, his direction upon this point, taking
the form it did, was a misdirection. In actions for criminal
conversation evidence may be given of the defendant’s
wealth if the defendant made use of his superior financial
position to corrupt the wife. This evidence is admissible,
not in order to ascertain what damages the defendant should
be made to pay, as was stated by the trial Judge, but rather
to shew, in the first place, that the value of the wife to the
husband must have been all the greater and, consequently,
his loss all the heavier, if it required special inducements
of this sort on the part of the defendant to bring about the
seduction, and, in the second place, that the defendant had
the means to make his inducements good. This matter is
dealt with at length by McCardie, J., in the English case of
Butterworth v. Butterworth, ete., [1920] P. 126, 89 L.J.
(P.D.) 151, where all the leading authorities are gone into
exhaustively and the principle governing cases of this
nature are carefully set out.

Now, in the case before us, the respondent testified to
having overheard the conversation which took place be-
tween his wife and the appellant on the occasion when he
found them together in Saskatoon and concealed himself in
the room in order to hear and observe what passed between
them, He said that he heard the appellant tell the wife
that he would give her anything she wanted, that she could
buy herself the best coat she fancied and he would pay for
it, and that if her husband objected to her having a nice
fur coat he would take her away to the United States. There
was also evidence given of previous offers which the ap-
pellant made to the wife to take her to the United States.
The respondent and his wife were in modest circumstances.
The appellant was over 60 years of age at the time of these
occurrences, and the jury, no doubt, might have found from
all this that he was using his superior wealth to facilitate
the attainment of his ends, and it became pertinent to in-
quire whether he really possessed the means to fulfil his
promises. I think, therefore, that the evidence regarding
his financial position was properly admitted. If the Judge
misdirected upon this evidence, as I think he did, the por-
tion of his charge in which the misdirection occurred had
reference only to the question of criminal conversation
upon which the jury found in favour of the appellant.

But did this misdirection injure the appellant indirectly
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by being given in such a manner that the jury might have
assumed that they could take the appellant’s financial posi-
tion into consideration in assessing the damages on the
charge of enticing the wife away? Even if such evidence
were inadmissible and such direction improper upon this
branch of the case, and there seems to be some doubt upon
this point, I do not think that the appellant has any just
ground of complaint. Reading the charge as a whole, I am
satisfied that the trial Judge made the distinction reason-
ably clear to the jury.

Then upon the claim for enticing the wife away, the fol-
lowing words are objected to as constituting a misdirec-
tion:—*“And the plaintiff might also recover in such action
for the injury done to his feelings and character, and for the
disgrace and humiliation brought upon him.”

The cause of action which a man has against one who en-
tices away his wife is of the same class as that which arises
when a servant is enticed away. These actions survive now
mainly for the purpose of punishing seducers. Our own
cases of Marson v. Coulter (1910), 3 S.L.R. 485, and Walters
v. Moon (1919), 50 D.L.R. 336, 12 S.L.R. 459, deal at length
with the nature and the incidents of these actions. I have
no doubt that a husband may recove for the injury to his
feelings and the mental suffering to which the wrong has
put him, and I do not think that the above expressions in
the trial Judge's charge are inaccurate, at least to the ex-
tent of constituting a substantial misdirection.

Complaint is also made of the fact that the trial Judg«
used the following language:—*1 have further to tell you
that you will not, under this branch of the case, give to the
plaintiff any punitive or exemplary damages, unless you
come to the conclusion that there was malice. By malice
I mean this, if the defendant did this out of some ill-will
towards the plaintiff, that would be maliciously, then you
can punish him by way of damages, you can give what is
called punitive or exemplary damages, but it is only in tha!
case. If you find that the defendant did it maliciously,
that you can give the plaintiff such damages, punitive o
exemplary damages. In the absence of malice, you mus!
try to figure out what he is entitled to, what I have alread;
told you, leaving out the question of punitive or exemplar)
damages.”

The remarks which the trial Judge makes in this state-
ment regarding exemplary damages in the case of malice
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heing found to exist, are, I think, substantially correct.
Fvans v. Walton (1867), L.R. 2 C.P. 615, 36 L.J. (C.P.) 307.
[he objection probably is directed to the fact that he did
not tell the jury, in brief, that there was no evidence of
malice upon the appellant’s part in this case; that the ap-
pellant if he acted wrongly at all did so in order to gratify
is own improper desires and not in order to humiliate the
espondent and to bring dishonour and trouble upon him.
strictly speaking, there may be a misdirection in this state-
ment, but, in view of the restrictive and cautious language
vhich the trial Judge used and of the amount of the dam-
izes awarded by the jury, there is not, in my opinion, suf-
ficient ground for a new trial in any event.

The jury have fixed the damages at $2,000. In my
ypinion there was sufficient evidence upon which they could
find that the enticing away occurred. Having found this,
they must likewise have been satisfied, in view of the evi-
dence, that the appellant’s object was to debauch the wife,
an object which he very nearly attained, which in fact he
lid attain in the moral sense as he had gained her consent
to the act of adultery and the pair were prevented from
accomplishing their purpose only by the timely interven-
tion of the respondent. In these actions juries are allowed
considerable latitude in assessing damages, and, having re-
gard to the circumstances of this case, I do not think their
award can be deemed excessive,

Appeal dismissed.

BRAWLEY v. WATERBURY.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J.,
McKeown, C.J,, K.B.D,, and Grimmer, J. April 22, 1921,

Vuction (§l—4)— Sale of Land—Payment of Deposit—Condit
of Sale—Failure of Purchaser to Complete Purchase—Reco
Back of Deposit,

\ purchaser of property at a public auction who deposits a percent-
age of the purchase-price as a guarantee of the performance of
the contract of purchase, and signs a bidding paper containing
the terms and conditions of the sale in which he agrees to
forfeit the deposit if he fails to complete the purchase, cannot
recover back the deposit if it is through his fault that the
purchase was not completed and he has not been misled by
statements of the auctioneer or vendor.

MOTION by plaintiff to set aside verdict for defendant

and enter a verdict for plaintiff, or for a new trial.
Affirmed.

M. B. Innes, for plaintiff,
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K. A. Wilson, contra.

The judgment of the Court was delivered by

Grimmer, J.:—This action was brought for the return ol
$100 paid by the plaintiff, the present appellant, as a deposit
on account of the purchase by him at public auction on April
26, 1919, of leasehold premises with buildings thereon
situate on Chesley St. in the city of St. John. It was tried
before Chandler, J., without a jury, at the St, John Sitting:
in June last, and on July 13 judgment -was by hin
entered for the defendant with costs, and a verdict was als
entered for the defendant without costs on his counter
claim for damages for failure of the plaintiff to complet:
his purchase.

The only question raised by the appeal is whether th
appellant is entitled to recover from the respondent the said
deposit of $100 under the contract of sale entered into b
him with the respondent. The premises in question wer
advertised for sale at public auction in a newspaper pub
lished in the city of St. John on April 26, 1918, as follows :—

“Leasehold Property—214 storey house with store; also
small two family house in rear No. 165 Chesley Street, b
auction. I am instructed to sell at Chubb’s Corner on
Saturday morning, the 26th instant (daylight) valuable
leasehold property situate at above address. A splendid
opportunity for investment. F. L. Potts, Auctioneer.”

At the time and place appointed the plaintiff attended
and the described premises were duly offered for sale b
the auctioneer Potts acting for the defendant, who it is
alleged announced that the tenants occupying the propert
were subject to removal in 30 days, the tenants being

monthly tenants. The plaintiff thereupon bid the sum of -

$1,000 for the property, and the same was sold to him as

being the highest bidder and soon afterwards he executed 3

the following bidding paper:—
“Saint John, N.B., April 26th, 1919.
Terms and conditions of sale of above advertised leas:-

hold property. The above property is sold upon the follow- f

ing terms and conditions, the purchaser to pay $100 of the

purchase price to the auctioneer F. L. Potts at the time of

the property being knocked down to him and signing this

bidding paper. Balance on surrender of the deed in about

fifteen days at the office of F. L. Potts, 96 Germain Strect.

Should the purchaser fail to comply the deposit made by
him shall be forfeited and the owner will have leave to scll =
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again at public auction or private sale without notice to
the purchaser. Taxes all paid up to December 31st, 1918,
Rents, ground rent, etc., proportionate up to May 1st, 1919.
Upon the above'terms and conditions I bid the sum of $1,000
for the above advertised property.

(Signed) Frank C. Brawley.”
and paid the auctioneer the sum of $100, being 10% of the
purchase-price as a deposit to guarantee the performance
of the contract of purchase. The defendant claims he
afterwards learned the tenants of the property were not
monthly tenants, that their tenancies could not be ter-
minated upon monthly notices, and he refused to complete
the purchase and brought this suit to recover the deposit
he had made. The defendant counterclaimed for damages
sustained by him by reason of the refusal of the plaintiff
to complete the purchase as already stated. The Judge
based his judgment chiefly upon the ground that the plain-
tiff did not shew any defect in the title to the premises sold,
or that the sale became abortive through any neglect or
default on the part of the defendant, which he was required
to prove, in order to succeed, and that therefore the question
of the monthly tenancy of the property was not very
material. The Judge was also of the opinion that the plain-
tiff could not succeed as he was mistaken in his action and
could not maintain a suit for the return of the deposit paid
by him for the reasons set forth in his statement of claim.
This I take it refers to the fact that the action is not for a
rescission of the contract of purchase, and therefore in its
present form is not maintainable. Exception is taken to
the judgment on the ground of error on the part of the
Judge in deciding that the question of the monthly ten-
ancies was not material. Second, that the appellant was
mistaken in his action and could not maintain an action for
the return of the deposit paid by him, for the reasons set
forth in his statement of claim. Third, that the appellant
was not entitled to a return of his deposit even though the
respondent could not have succeeded with an action for
specific performance against the appellant. The plaintiff
claims the return of the deposit for two reasons, viz., that
the defendant made a material misrepresentation in respect
of the property, by reason whereof the appellant was mis-
led and induced to enter into the agreement and that as
the defendant could not have succeeded in a suit for specific
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performance against the plaintiff, the deposit must be re-
turned.

In respect to the exceptions, and particularly exception
one, I am of the opinion the plaintiff must fail in that he
has not succeeded in proving his allegation that the state-
ment of the auctioneer was not correct, and that the ten-
ancies were yearly and not monthly., The trial Judge de-
clares he is not'at all sure that the tenants in occupation
of the premises at the time of the sale were not monthly
tenants, that the question was not cleared up at the trial,
and that the plaintiff did not satisfy him that the state-
ment made by the auctioneer was incorrect.

Referring to the evidence, it appears at p. 47 et seq. that
the defendant had owned the property 10 or 11 years, tak-
ing possession thereof in the month of March or April, 1910
or 1911, That he then made arrangements with all the
tenants as to their rent after ascertaining their several
names and the rents respectively paid by them, and having
had previous experience told and impressed upon each one
of them individually that they must pay their rents at the
end of each month; that they could move out upon giving
him 30 days’ notice and that he would have the same privi-
lege and could remove them by giving a like notice.  He
further on reiterates his statement, and adds “I have not
any tenants but what is monthly tenants” and being asked
if so far as he was concerned he rented the premises by the
month right through, replied “Yes, and in many instances
payable in advance.” The defendant also positively affirms
he gave explicit instructions to his agent that no yearly
renting would be allowed. I am unable to find anything in
the cross-examination or in the evidence of other witnesses
which contradicts this positive evidence of the defendant,
and as the same course of dealing with the rentals on the
property had been followed by the defendant for 10 years
or during all the time he was the owner thereof, his state-
ment is to me conclusive and I have no hesitation in finding
the plaintiff has entirely failed to prove his allegation in
respect to the statement of the auctioneer as to the tenan-
cies of the property being incorrect, and with all due respect
1 could not have come to the conclusion as did the trial
Judge that I was not satisfied in respect to the statement
made by the auctioneer. In view also of the bidding pape:
executed by the plaintiff immediately after the sale, when
all the facts and matters of special interest were fresh in
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his mind, and he would naturally be charged with and acute
in looking out for and protecting his interests, and while
apparently all the details of the purchase are fully set out
in this paper which is the contract between the parties, and
no reference whatever is made to the matter of tenancies,
monthly or otherwise, I am unable to find that the plaintiff
had been, as he claims, misled or was induced to enter into
the contract by reason of the statement made by the
auctioneer, but am of the opinion he entered into the same
with a full knowledge of what he was doing and taking the
full responsibility therefor, but that for some further reason
than is disclosed decided against completing the bargain and
took the means provided in this suit of attempting to have
his deposit returned. His reliance for success upon the
fact that the statement made by the auctioneer was the in-
ducement to him to enter into the contract, and when the
statement proved to be untrue there was a material mis-
representation which entitled him to a return of his de-
posit, entirely fails under my finding that the evidence
establishes the correctness of the statement and the manner
in which the tenants had been dealt with to remove them
from possession. The deposit was given as a security for
the performance of the contract. The appellant cannot re-
cover that deposit if it was through his default the trans-
action was not completed, and under the circumstances as
I have detailed them I cannot doubt that it must be regarded
as a contract uncompleted through the fault of the ap-
pellant, The full and complete answer to the action is that
the vendor was perfectly willing and ready to convey to the
appellant the premises and the title thereto, which he
bought and approved and declared himself willing to take,
and the contract only went off because he afterwards as-
serted he had entered into it by misrepresentation of the
defendant, which to my mind he utterly failed to prove. I
venture very much to doubt whether under the conditions
described if the vendor had brought an action for specific
performance to compel the appellant to complete the pur-
chase and pay the residue of the purchase-money he could
have successfully resisted such a suit on the ground he ad-
vanced, certainly not on that of a defect in the title. If then
that be the case it seems to me it would be out of all reason
to suppose he could recover the deposit on the ground that
the contract had come to an end not through his default
but through that of the vendor, when the circumstances
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were such that he could have compelled him specifically to
perform the contract. 1 do not, however, think it neces-
sary to determine this point at present, because for the
reasons I have stated it seems to me the appellant was in
default, that the contract went off owing to his default,
and under such circumstances he cannot recover the deposit.
The appeal will be dismissed with costs,
Appeal dismissed

ELFORD v. ELFORD.

Saskatchewan Court of Appeal, Haultain, C.J.8.,, Lamont and
Turgeon, JJ.A. August 5, 1921,

Powers (§11—3)—Power of Attorney—Wife to Husband—Transfer
by Donee of Power to Himself—Validity,

A power of attorney given by a wife to her husband, authorizing
him to sell and absolutely dispose of the lands of the wife and
for her and in her name to execute transfers thereof does not
authorize the husband to transfer the properties to himsel
and the Registrar is not justified in accepting such transfer
which will be set aside unless the Court would under the cir
cumstances, if the properties were still registered in the
wife's name be justified in directing a transfer to the husban:
or in directing that the wife hold the properties as trustee fo
the husband

[Re Land Registry Act and Shaw (1915), 24 D.L.R. 429
referred to.]

Fraudulent  Conveys (EVI—30) —Property Purchased by
Husband—Conveyance Taken in Name of Wife to Protect il

From Creditors—Satisfaction of Judgment—Right of Hus-

band to Re-conveyance to Him,

Where a husbhand purchases property and has the conveyance take
in the name of his wife, the presumption is that he intende
to make a gift by way of advancement to her. This presump
tion may be rebutted by shewing that the hushand is the ben¢
ficial owner and that the titles were placed in the wife's nam
for a legitimate purpose, but where the husbana in order t
rebut the presumption of advancement is obliged to disclos
that the properties were placed in the name of the wife of th
purpose of protecting them from pursuit by judgment cred
tors the Court will not assist him to get rid of the consequencs
of his fraudulent act.

[Gascoigne v. Gascoigne, [1918] 1 K.B. 223; Scheureman
Scheureman (1916), 28 D.L.R, 223, 52 Can. S.C.R. 62
followed.)

APPEAL by plaintiff from the judgment at the trial o!

an action brought by a wife to have transfers of certain pro
perties, which her husband had transferred to himself unde:

a power of attorney given to him by her, set aside. Re-

versed.
R. Hartney and B. P. Boyce, for appellant.
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P. E. Mackenzie, K.C., and J. Feinstein, for respondent.
The judgment of the Court was delivered by

Lamont, J.A.:—On August 16, 1920, the defendant, under
a power of attorney which he held from the plaintiff, his
wife, transferred to himself certain properties in the City
of Saskatoon of which his wife was the registered owner,
To have these transfers set aside and the properties re-
vested in her, the plaintiff has brought this action.

The plaintiff and defendant were married in 1902, The
defendant at that time carried on a plumbing and heating
business in Halifax, where he remained until 1907, when
he came to Saskatoon; leaving behind certain unpaid ob-
ligations. At Saskatoon he went into the plumbing and
heating business with one Cornish. This business con-
tinued until 1908, when the defendant withdrew and a part-
nership was entered into between plaintiff and Cornish,
under the name of “Elford & Cornish.” The defendant
managed the plaintiff’s share of the business until 1913,
when the partnership came to an end. For some time the
partnership did a flourishing business, and it is admitted
that almost all of the monies with which the properties in
question were purchased came from the profits of the part-
nership. All the properties, with two exceptions, were pur-
chased in the name of the plaintiff. The reason for this,
the defendant says, was to protect him from certain judg-
ments against him existing in Halifax. But while these
properties were purchased in the name of the plaintiff, the
defendant contends that he was the beneficial owner and
that he was merely doing business in the name of his wife.
The plaintiff, on the other hand, states that, while her hus-
band conducted all the business transactions, it was under-
stood between them that these properties were hers. With
two exception (Lots 23 and 24), the title to these properties
remained in the plaintiff until their transfer by the de-
fendant to himself on August 16, 1920, The title to Lots
23 and 24 stood in the name of the defendant from July 11
until May, 1915, when they were transferred to his wife. I
may point out that about the time the defendant became
the registered owner of these lots he had settled the judg-
ments existing against him in Halifax. In September,
1916, the plaintiff transferred these lots to her sister, Mat-
zina Bedanchat. The defendant says that the reason he
transferred these lots to his wife, and the reason she trans-
torred them to her sister, was because the Northern Crown
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Bank was threatening to sue him and the firm of Elford &
Cornish. The bank did sue, and obtained judgment against
the defendant for a large sum of money, but the firm was
held not liable. (See (1917) 34 D.L.R. 280, 10 S.L.R. 96.)
After the firm was held not liable in that action, the plain-
tiff’s sister re-transferred Lots 23 and 24 to the plaintiff,
and they remained in her name until August 16, 1920,

The power of attorney under which the defendant trans-
ferred these properties to himself authorised him to sell
and absolutely dispose of all the lands of his wife, and for
her and in her name to execute transfers thereof. The
trial Judge held that his power of attorney did not author-
ise the defendant to transfer the properties to himself, and
that the Registrar should not have accepted the transfers,
but that as the defendant was now the registered owner
and as he was, in the opinion of the trial Judge, also the
beneficial owner, and the plaintiff was well aware of the
defendant’s fraudulent scheme of taking the titles in her
name to protect the properties from his creditors, the
Court could not assist her; and he dismissed her action
with costs. The plaintiff now appeals.

I agree with the conclusion of the trial Judge that the
power of attorney did not authorise the defendant to
transfer the properties in question to himself. In Re Land
Registry Act and Shaw (1915), 24 D.L.R. 429, 22 B.C.R.
116. The transfers were therefore invalid and the defend-
ant acquired no interest in the lands under them. His
acquiring title under a power of attorney which he knew, or
must be held to have known, did not authorise him to trans-
fer the properties to himself, and his attempt to hold on
to these titles as against his wife, cannot, in my opinion,
be considered otherwise than mala fide. The transfers
must therefore be set aside, unless the Court, under the
circumstances would, if the properties were still registered
in the plaintiff’s name, direct a transfer of the same from
her to the defendant, or direct that she hold them as trustee
for him,

The question then is: Could the defendant, while the
properties were still registered in the name of the plaintiff,
have succeeded in an action to have her declared a trustee
for him? I am very clearly of opinion that he could not.
Where a husband purchases property and has the convey-
ance taken in the name of his wife, the presumption is that
he intended to make a gift by way of an advancement to
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her. This presumption is a rebuttable one. It may be re- Sask
2 butted by shewing that the husband is the beneficial owner CA.

and that the titles had been placed in his wife's name for

some legitimate purpose. But where, in order to rebut  Errow
i the presumption of advancement, the husband is obliged .,

to disclose that the properties were placed in the name of his
wife for the purpose of protecting them from pursuit by
his judgment creditor, he is not entitled to the assistance
of the Court to get rid of the consequences of his own
fraudulent act. A man who is obliged to set up his own
fraud as a basis for the granting of the equitable relief of a
declaration of trust, cannot hope to succeed in a Court of
Equity.

In Gascoigne v. Gascoigne, [1918] 1 K.B. 223, the head
note, which briefly sums up the judgment of the Court, is
as follows

“A husband took a lease of land in his wife’s name and
built a house upon it with his own money. He used his
wife's name in the transaction with her knowledge and con-
nivance because he was in debt and was desirous of pro-
tecting the property from his creditors. In an action by

W L et

3

3 him against his wife for a declaration that she held the
property as trustee for him:—

b Held, that he could not be allowed to set up his own

< fraudulent design as rebutting the presumption that the

j conveyance was intended as a gift to her, and that she was

1 entitled to retain the property for her own use notwith-

standing that she was a party to the fraud.”
The same point came up for determination in Scheuerman
v. Scheuerman (1916), 28 D.L.R. 223, 52 Can. S.C.R. 625,
where it was held that the Court should not grant relief to
a husband against the consequences of his unlawful attempt
to delay and hinder his creditor, although the illegal pur-
pose had not been carried out, In his judgment, Fitz-
patrick, C.J., said, at p. 224:—"I am prepared to hold that
1 a plaintiff is not entitled to come into Court and ask to be
relieved of the consequences of his actions done with intent
to violate the law, and that though they did not and even
could not succeed in such purpose.” :
These authorities shew that, assuming it to have been
established that the defendant was the beneficial owner of
all the properties in question, the Court would not, under

the circumstances, declare the plaintiff to be a trustee for
him,
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In my opinion, however, it was not established that he
was the beneficial owner. The evidence shews that these
properties were paid for out of the profits of the business
of Elford & Cornish. The plaintiff and not the defendant
is the partner in that firm, and the profits were, therefore,
hers. In the action brought by the Northern Crown Bank,
the defendant was examined for discovery and in his ex-
amination he testified that he was not a member of the
firm of Elford & Cornish and that he never had been a mem-
ber. He said that he was just an employee of the firm, and
that he received a salary. Had he stated on that occasion,
as he states now, that he was in reality the partner doing
business in his wife’s name, and that the properties stand-
ing in her name were in reality his, the properties in ques-
tion would have been available to satisfy the bank’s judg-
ment. In view of the fact that under the partnership
agreement his wife was the “Elford” of the firm of Elford
& Cornish, and in view of the defendant’s sworn statement
that he was not and never had been a partner in that firm,
I do not see how he can now be heard to say that, as be-
tween himself and his wife, the statements in the partner-
ship agreement and his own testimony in his examination
for discovery were absolutely false, and that himself and
not his wife had the beneficial ownership in these pro-
perties.

In my opinion the appeal should be allowed with costs;
the judgment dismissing the action set aside, and judgment
entered for the plaintiff setting aside the transfers and the
certificates of title based thereon, and vesting the title of
the properties in question in the plaintiff.

Appeal allowed.

KESLERING v, KESLERING,

Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont, J.A.,
and Taylor, J. August 5, 1921,

Divorce and Separation (§IV—40)—Petition by Husband — Wife
Guilty of Adultery—Husband by Neglect and Cruelty Conducing
to Offence—Refusal of Court to Grant—Discretion of Court—
Appeal.

The Court is not bound to grant a petition for divorce on the ground
of adultery oh the part of the wife, if it finds that the hushand
has by his neglect and cruelty and unlawful turning of the
wife out of his home conduced to the adultery, and where the
trial Judge has exercised his discretion in dismissing the peti-
tion, and it cannot be said that he was clearly wrong in doing
80, an Appellate Court will not interfere.

[See Annotation, Divorce Law in Canada, 48 D.L.R. 7.]
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APPEAL by the petitioner from a judgment of the King's
Bench, refusing to grant a petition for divorce, on account
of the adultery of the wife, the petitioner by his neglect
and cruelty having conduced to the adultery. Affirmed.

H. C. Pope, for appellant,

J. C. Martin, for the Attorney-General,

Haultain, C.J.S., concurs with Lamont, J.A.

Lamont, J.A.:—On November 29, 1917, Peter Keslering
married his wife after only 3 weeks acquaintance, the rea
son given to her father being that he had to appear before
the Military Service Tribunal and desired to do so as a mar-
ried man. After the marriage they went to live with his
father, where they remained 7 months. Keslering had a
homestead and pre-emption near his father's, but there was
no house on the land, only a shack that had been used as a
granary. Keslering’s people apparently did not take kindly
to his wife, and they made her life anything but enviable.
After a few months Keslering appears to have become tired
of his wife, for, instead of protecting her from the vindic-
tive attacks of his people, he took part against her and told
her that he did not want her any more. He took her to
town to the priest and asked him to divorce them. When
he found this could not be done, he returned home; but his
people soon told his wife that she had to get out or she
would be thrown out, and she says that Keslering himself
drove her away. She went to her father’s, A short time
afterwards she saw her husband and told him that “if he
would not take her back she would see a magistrate.,” He
told her to go ahead. On June 18, 1918, she laid an informa-
tion against her husband under the Deserted Wives Main-
tenance Act, 1911 (Sask.), ch. 14, charging him with hav-
ing “unlawfully turned her out.,” To this charge the ac-
cused pleaded guilty, and offered to erect a house on the
farm for them to live in together as man and wife, The wife
was anxious to live with her husband, and was even willing
to live in the old shack if he would clean it up. The magis-
trate made an order that he should have a house ready for
occupation by July 15. Keslering did not make any attempt
to erect a house. The respondent, however, induced him
to bring her furniture to the shack, which was dirty and
filthy and overrdn with mice. When she wanted to clean it
up he refused to let her, saying it was good enough for her.
She lived in the shack some 3 weeks, but Keslering would
neither take his meals with her nor sleep with her, and told
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her that he would not. He ate and slept part of the time
at his father's and part of the time in an old granary on
the place. He adopted, as the trial Judge has found,
“every method in the way of cruelty and almost desertion
for the purpose, apparently, of making her life miserable
and driving her away.” The Judge also found a clear in-
tention on his part to get rid of his wife if at all possible.
When she had been in the shack some 3 weeks, Keslering
told her to bring her bed to the granary. She did so. In
the night he got up from his own bed and came to hers,
threw the blankets over her face and tried to choke her.
She got away, left the place and went to a neighbour’s,
reaching there between 1 and 2 o’clock in the morning. Next
day she returned to her father’s. Tn August she applied
to the magistrate for an order for her maintenance, and an
order was made that he pay her $20 per month, which he
paid for some months. When she went to her father’s she
took with her $500, which sum had been given to her by
her father on her marriage. In December she entered into
a written confract to work for a neighbour, Wensyl
Neverka, the co-respondent herein, for one year at $20 per
month. Apparently she was to be his housekeeper. He
had living with him his two little children and his old
father and mother, The respondent’s father knew Neverka
and thought it would be a good place for her to work. Very
shortly after she entered into the agreement Keslering was
made aware of it, and he knew she was working for Neverka
because he saw them driving together. The fact that they
were driving together caused him to think that proper re-
lations would not be maintained between them. He wrote
for advice with the idea of obtaining a divorce. What he
calculated might happen did happen. The respondent com-
mitted adultery with Neverka. Keslering after he had
evidence of that fact petitioned the Court for a divorce. The
trial Judge made an order nisi, but directed the Local
Registrar to send the pleadings and papers to the Attorney-
General so that he might intervene if he thought such a
course advisable,

The Attorney-General did intervene, The issue was

tried by Brown, C.J.K.B., who held that the conduct of the
petitioner had conduced to the adultery ofehis wife, and he
therefore set aside the order nisi and dismissed the petition.
From that judgment this appeal is brought.

In 16 Hals., at p. 493, the rule laid down is as follows:—

[61 D.L.R.
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In a petition for dissolution of marriage the court is not
hound to pronounce a decree, if it finds that the petitioner
as been guilty of such wilful neglect, or misconduct, as has
mduced to the adultery charged; but, though it may do so
n its diseretion, it will refuse relief if the husband, although
¢ intended no wrong, saw danger and recklessly allowed

s wife to remain exposed to it.”

In Baylis v. Baylis et al (1867), L.R. 1 P. & D. 394, the
head-note in part reads as follows:—

“A husband having married a woman of loose character,
with whom he had previously cohabited, separated from her
against her will shortly after the marriage, and sent her to

ve by herself in a place where she would be accessible to

mptation, and where she was guilty of adultery. There
was no evidence that there was any reasonable cause for the
eparation. The Court was of opinion that this was con-
uct conducing to her adultery, and dismissed the petition.”
In giving judgment, the Judge in Ordinary said, at p.

W -

But, on the other hand, a husband is at all times bound
to accord to his wife the protection of his name, his home,
and his society, and is certainly not the less so in cases
vhere the previous life of his wife renders her peculiarly
weessible to temptation. No man is justified in turning his
vife from his house without reasonable cause, and then
claiming a divorce on account of the misconduct to which
he has by so doing conduced. . . . and yet he sent his
wife away from him, and, much against her will, removed
her, without friend or society, to a place in which of all
others she would be accessible to temptation, and further,
though she had given him no reason to suspect her of in-
fidelity, immediately set a watch upon her actions.

It is hardly to be doubted that he both expected and hoped
that she might commit herself. What is this but, in the
words of the statute, ‘conduct conducing to the adultery’?”

This language, in my opinion, is very appropriate to the
facts in the present case,

See also Starbuck v. Starbuck (1889), 59 L.J. (P.) 20.

In Dixon’s Divorce Law and Practice the law is stated te
be as follows, at pp. 67, 68:—

“A husband cannot neglect and throw aside his wife, and
afterwards, if she is unfaithful to him, obtain a divorce on
the ground of her infidelity. If he has left her without a
reasonable excuse, he cannot resist an answer setting up
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desertion. ‘If chastity be the duty of the wife, protection
is no less that of the husband. The wife has a right to the
comfort and support of her husband’s society, the security
of his home and name, and his protection as far as circum
stances permit. If he fall short of this, he is not wholly
blameless if she fall, and, though not justifying her fall, he
has so far compromised himself as to forfeit his claim for a
divorce."”

Although in the case at Bar the respondent had ample
money for all her necessities, these authorities shew that
the petitioner, by throwing his wife aside and by his wilful
neglect of her and his refusal to continue to act the part
of a husband to her, forfeited his right, in the discretion of
the Court, to a divorce on the ground of her subsequent
infidelity. The trial Judge in dismissing his petition exer
cised the discretion of the Court against him, and, in m)
opinion, it cannot be said that in so doing the Judge wa
wrong.

The appeal should, therefore, be dismissed with costs.

Taylor, J.: — 1 agree with the judgment of Lamont
J.A.

Appeal dismissed

DAVIS v, FRA & SHAW,
British Columbia County Court, Cayley, J. January 24, 1920
1..Contracts (§HD—170)—Lease  of  Bar  Premises—Property
Included,

A lease of “all and singular the ground floor consisting of the ba
premises immediately west of the hotel lobby . . ., and th
beer cellars connected with the said bar, and bar fixtures

. . ." held not to include a vestibule between the bar an

the street where there was space for a cigar stand and a bo

black stand, there being no rule established as to its bein
included by custom and the bar premises having a separat
entrance on the street,

2, Landlord and Tenant (§INTE—117)—Notice to Quit—Month)
Tenancy—Sufliciency=—Reasonable Length of Time,

In the absence of a statutory requirement as to the length «
notice for the termination of a tenancy from month to mont
only a reasonable notice is necessary,

[ Burgoyne v. Mallett (1912), 5 D.L.R. 62, followed.)

APPLICATION under the Landlord and Tenant Act,

R.S.B.C. 1911, ch. 126, to evict the tenants from the pre-

mises, 445 Pender St. West, Vancouver, B.C. The tenants,

under lease expiring on January 10, 1920, occupied a portion
of the premises described in the lease as the ground floor
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consisting of the bar premises immediately west of the
hotel lobby of the Balfour Hotel on Pender St. West,
Vancouver, B.C., being No. 445 Pender St. W., and
the beer cellars connected with the bar, and the bar fixtures,
Immediately inside the entrance to the bar from the street
here is a space for a cigar stand and boot-black stand, which
had not been used as such during the tenancy until the boot-
black stand was rented by the landlord on November 20,
1019, to a boot-black. On December 17, 1919, the landlord
notified the tenants that a new lease would not be entered
nto, as the landlord proposed to run the bar premises her-
elf, and further notified the tenants that the premises must
be vacated on or before January 10, 1920, The tenants
refused to vacate, and these proceedings are brought for
eviction,

I

1. L. Maitland and W. £. Lane, for the application.
A. D. Taylor, K.C., and A. J. Kappelle, for the tenant.
Cayley, Co. Ct. J.:—This is an application by the landlord,
inder the Landlord and Tenant Act, for possession of de-
mised premises. On July 10, 1918, Samuel D, Bliss leased
to Charles E. Fraser and Albert I. Shaw, “All and singular
he ground floor consisting of the bar premises immediately
to the west of the hotel lobby of the Balfour Hotel on Pender
Street West, Vancouver, British Columbia, being numbered
145 Pender Street West, and the beer cellars connected with
the said bar and bar fixtures” for one year and 6 months
from July 10, 1918, for the yearly rent of $1,020, payable
as to the sum of $56.70 on July 10, 1918, and thereafter the
um of §85 on the first day of each and every month during
the said term.

Sibbella Davis is the assignee from Samuel D. Bliss of all
the right, title and interest in the said lease. The assign-
ment to Mrs, Davis is dated November 6, 1919, and notice of
the assignment was given to Fraser and Shaw first verbally,
and then in writing by letter, dated December 17, 1919, This
letter was afterwards relied upon by counsel for Mrs. Davis
as constituting a written notice to quit, if such notice was
required, and says as follows:—

“Dear Sirs:—

“Lease dated the 10th day of January, 1918, given by
Samuel D. Bliss to you was transferred on the 6th of Nov-
ember last to Mrs. Sibbella Davis. Mrs, Davis has inter-
viewed us with respect to an interview which you had with

4—61 LR
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B.C. her as to extending the lease for a further period of time
cc. after it expired on the 10th of January, 1920.
-— “We have been asked to formally notify you that a new
Davis Jease will not be entered into by Mrs. Davis inasmuch as
p“,:,'m & Mrs. Davis proposes to run the bar premises herself after
Suaw.  the expiration of your lease.
Mrs. Davis mentioned in her interview with us that you
were under a misapprehension with respect to giving notice.
As the lease provides for a stated term of one year and six
months, it is not necessary to give any notice to you. You
will therefore definitely understand that the premises must
be vacated on or before twelve o'clock p.m. of the 10th
January, 1920,—this entails the removal of your stock be-
fore that time.
This letter will be made use of in claiming punitive dam-
ages if you deliberately disregard it.”
Under the terms of the above lease the term expired on
January 10, 1920, at 12 o’clock midnight, but the tenants
having refused to give up possession the formal demand for
possession was delivered to the tenants on January 12
1920. This demand is as follows:—“I, Sibbella Davis, of
the City of Vancouver, in the County of Vancouver, in th
Province of British Columbia, your landlord under and by
virtue of an assignment of lease dated the 6th of November
1919, which lease was entered into on the 10th day of July
1918, between Samuel D. Bliss and yourselves, do hereb;
and require you forthwith to go out of possession and to de
liver up to me possession of the premises demised to you
which premises I now own and which you have been per-
mitted to occupy and hold the right of occupation under
and by virtue of the said lease, dated the 10th day of July,
1918, and which lease and right of occupation have been
determined and have expired by the effluxion of time.

Dated at Vancouver, B.C., this 12th day of January, A.D. &

Messrs. Fraser and Shaw have handed me your letter to
them of the 17th instant for attention. In reply I sugee: !
that your client has failed to inform you that she has
broken the lease under which my clients hold, by takin:

4

1920.” &

The ground on which the demand to deliver up possession =
was refused is set out in a letter written to Mrs. Davis b e
the tenants’ solicitor on December 19, 1919, and is as fol- =
lows :— N
“Dear Sirs, N
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possession of a part of the premises demised to them. This
being a fact I have advised my clients that they are now on
a monthly basis and if my advice is followed my clients will
not vacate without a legal thirty days' notice.”

The premises demised are, as the lease states, “the bar
premises immediately to the west of the hotel lobby.” The
hotel lobby opens on to the street and the bar premises have
a separate entrance on to the street, but in front of the bar
premises proper there is a large vestibule measuring 11 x
24 ft. and W. W, Walsh, who is the owner of the premises
and who had the hotel constructed, stated that the vestibule
was constructed for the purpose of being used as a boot-
black place and cigar-stand. Walsh stated that the ves-
tibule was used for these purposes until conditions changed
during the war, and that such vestibule used to rent $75
for the cigar stand and $30 a month for the boot-black.
Bliss during his tenancy had not rented the vestibule to
any person, but Mrs. Davis, on November 10, 1919, rented
the vestibule for a boot-black stand. The tenants did not
protest but paid their rent as usual, under the terms of the
lease, on December 1 and January 1, but on December 19, it
was set up by Mr. Kappelle for the tenants, in the above
letter, that Mrs. Davis had broken the lease by taking pos-
session of part of the demised premises and it was now
contended by counsel that by renting the vestibule to the
boot-black on November 10 (the boot-black took possession
on November 18) the lease, under which the tenants had
held, was abrogated and a new tenancy from month to
month created and that the tenants were entitled to one
month’s notice to quit.

The first question that arises is, whether the vestibule
came within the wording of the original lease. The land-
lord, Walsh, gave evidence as above, and Masters, secretary
of the Vancouver Hotel, gave evidence that “as a rule, if 1
rented the bar, the landlord would have the privilege of
renting the vestibule — that is the custom.” For the
tenants, Reeves, real-estate broker, thought it would de-
pend upon the wording of the lease. Harvey of the St.
Regis Hotel said that he was the lessee of the bar and cafe
and considers he owns the front, but as the front was an
open place 40 ft, x 5 ft., I do not consider this was any
evidence as to the vestibule. The same applies to Ander-
won of the Inverary Cafe. This place in front of the en-
trance is 25 ft. x 3 or 4 ft. I do not consider this to be of

.
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il B.C the nature of a vestibule. Looking at the wording of the mon
cc. lease itself, I consider it an open question as to whether the the
words “ground floor consisting of the bar premises” would state
Davis include the vestibule., The arguments for and against ap- thirt
Frasen & Pear to me equally balanced. On the one hand, the ves- 1 seem
Snaw, tibule was constructed to be used apart from the bar pre- Davi
mises., On' the other hand it had not been used for awar
separate purposes until Mrs. Davis let it on November 10. parer
Any advantage the tenants might derive from this fact is on N
discounted by Walsh’s evidence that it had not been so used, Janug
because war conditions made it unprofitable. In my view, Frase
however, it was necessary for the tenants, who were setting Decer
up a claim to be entitled to a new lease from month to ! the te
month, to establish affirmatively that, under the terms of ; the le
the lease, they were entitled to the vestibule. I hold that and t}
they have not been able to establish this, 4 [ thin
It was contended by counsel for the tenants that eviction 1 Io8 1o
from part of the premises demised to them, coupled with j Y
the acceptance of the rent thereafter by the landlord, § authar
created a new tenancy, and they relied upon the case of 4 [!! Jon
Carey v. Bostwick, etc. (1853), 10 U.C.Q.B. 156, as author- @ rle: ¢
" ity to this effect. It may be that I have erroneously inter- ‘5 a weel
preted the terms of the lease and that the case might be j Fam
sent back to me to settle definitely whether the vestibule ‘I"“:X.“l
was included in the lease of not, so that I may as well con- Wille
sider the legal argument that followed on the assumption that 8
by counsel for the tenants that the vestibule was included i l"‘tjl-[]':‘.“
in the lease. I think then that Carey v. Bostwick is not an ' ) s,
B authority for the proposition that an eviction of the tenant W
from part of the premises demised determines the tenancy. \“”.“‘M
Such an eviction suspends the rent and prevents the land »~ Byles
lord from distraining, but I do not think it determines any | Saving
thing else. Coleman v. Reddick (1876), 25 U.C.C.P. 579, i@ " auth
decided that such an eviction would not authorise the tenant g [eferred
to abandon the residue of the premises, which, if the evic- j Tenant,
tion determined the tenancy he would be entitled to do. It B Otherwis
is evident that both landlord and tenant continued to pay i lation as
and receive rent after the alleged eviction on the day pro  necessar
vided for, and under the term contained, in the original 1 [ take
lease. Counsel contends, however, that the old lease wa W subject
Bk, L determined and a new tenancy created by operation of law B the notic
' s and without the consent or knowledge of the parties, which =& """“I{ﬂ i
does not seem to me tenable. case in \
‘ Again, assuming that a new tenancy from month to Mallett (
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month was created, as was contended by counsel, what is
the law regarding notice to quit? Mr. Kappelle’s letter
states that in a monthly tenancy the tenant is entitled to
thirty days’ notice. The letter written on December 17
seems to shew that the tenants had conversations with Mrs.
Davis with respect to extending the lease, so that they were
aware before December 17, but how long before is not ap-
parent, but Mrs, Davis’s evidence is that Fraser came to her
on November 7 and asked for a renewal of the lease after
January 10 and that she refused. On December 7 again
Fraser had a talk with her about the lease and finally on
December 17 followed the letter cited above. 1 take it that
the tenants knew far more than a month beforehand that
the lease would not be renewed, and if these conversations
and the letter referred to constitute a notice to quit, which
[ think they do, that they had had reasonable notice, I
see no authority for the proposition that in a monthly ten-
ancy a month’s notice to quit is to be given. All that the
authorities amount to is that a month’s notice is sufficient.
In Jones v, Mills (1861), 10 C.B. (N.S.) 788, 142 E.R. 664,
Erle, C.J., says at pp. 796-7:—“It has been laid down that
a weekly or a monthly holding does not require a week’s
or a month's notice to determine it, unless there be some
special agreement or some custom.”

Willes, J., at p. 799 says:—“To say as a matter of law,
that a week’s notice is necessary, is a proposition I am not
prepared to assent to.”

This, of course, was with reference to weekly tenancies
where the Judge thought that half a week’'s notice was
sufficient.

Byles, J., at p. 800, says:—"“There is some authority for
saying that a week’s notice is not necessary; but there is
no authority defining what notice is necessary.” This also
referred to weekly tenancies, Woodfall's Landlord and
Tenant, 19th ed., at p. 404, says:—“Where the tenancy is
otherwise than yearly, and there is no local custom or stipu-
lation as to notice, it is very doubtful what notice to quit is
necessary.”

[ take it that this is the present state of the law on the
subject and that 30 days’ notice is not necessary, but that
the notice required should be a reasonable notice. This was
decided in our own County Court by Grant, Co. Ct. J., in a
case in which I appeared for the defendant, Burgoyne v.
Mallett (1912), 5 D.L.R. 62; where the decision was that
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only a reasonable notice of the intention to terminate the s death

t 8C. tenancy is necessary. No local custom was contended for Legis
1 — by counsel nor any evidence produced of custom, and I ‘ were
il Paviey  think that, taking the letter of December 17 as notice to k. the 8
Hi f HA.Y,‘,‘“.. quit (apart from the previous conversations), that letter i the p
L was sufficient notice. It must be remembered that there { Jones
f’: ‘ is no statutory provision as in Nova Scotia and New Bruns- W (ental
wick. was ¢
f For these reasons and for the reason that I do not hold - and C
there was any eviction established, the tenants must be . viousl,
{ ordered to deliver up possession to the landlord. ®  Dower
| Application granted. It w
| ‘ M zive @
qe i PAULEY v. HARTLEN. g coverr
s Nova Scotia Supreme Court, Harris, C.J. July 3, 1919, of l!]):t:
LN Dower (§11—36)—Right of Widow for Damages for Detention of— P
LS Statute of Merton—R.S.N.8. 1000 ch. 169, argum
A widow is entitled in Nova Scotia to recover damages for detentio to the |
of her dower, although the husband was not seized of th 8 & at ]
| property at the time of his death, it having been sold unde R enactec
execution i," his !lll'llllll’, The Slallllge of Merton 1‘._30 ”v'l!? : oI
111 ¢h. 1) is not in force in the Province, and the right w K .
.’ not taken away by the 1900 revision of the statutes, i fiven 1
[Review of Legislation and authorities.] ; of hous
{3 ACTION by a widow to recover damages for detentio: b o ': '_‘}”
bl of her dower, the husband not having been seized of th i her froi
! property at the time of his death., Judgment for plaintifi shall be
J. B. Kenny, K.C., for plaintiff. Hanher
James A. McDonald, K.C., for defendant. b \
4F Harris, C.J.:—The question raised in this case i 'k'l“_l wh
7 whether the plaintiff, a widow, can recover damages fc only for
i detention of her dower, her husband not having been seize h" rey
i of the property at the time of his death. A judgment ha . '”“‘“‘
4 been recovered against the husband and the property soll == reasonal
! under execution in his lifetime to the defendant. The hu >
S band died on December 4, 1915. The widow served a writ R
LR ten demand for her dower on April 20, 1916, which was n
.:L, complied with. Defendant admits plaintiff’'s right to r ¥ p
fiak cover her dower, but denies her right to damages for the @ _ There
i detention. The argument of Mr. McDonald, K.C., counsc! 21 of th
i for the defendant, is that at common law damages could n« B 'he prov
! ol be recovered for detention of dower, and that the Englis - There
; Statute of 20 Henry III, 1235, ch. 1, usually referred to a . referred
) the Statute of Merton, only gave an action for damages for fl of her do
detention where the husband was seized at the time of his is no res
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death and a number of Ontario cases decided before the
Legislature of that Province had dealt with the question
were cited to shew tha. no recovery could be had under
the Statute of Merton unless the husband died seized of
the property. That undoubtedly was the law of England;
Jones v, Jones (1832), 2 C. & J. 601, 149 E.R. 253. Inci-
dentally it may be mentioned that the Statute of Merton
was expressly repealed in England by the Law Revision
and Civil Procedure Act, 1881, ch. 59, but the law had pre-
viously been changed and is now regulated there by the
Dower Act, 1833, ch. 105.

It was argued that the statutes of this Province did not
give a right of action and that the Statute of Merton
governs, I think this is not so.

The Statutes of Nova Scotia (other than ch. 114 and 169
of the Revised Statutes 1900) were not referred to on the
argument but I have since traced the law down from 1768
to the present time. It appears that in 1768 (8 Geo. III., ch.
8, at p. 141) our Legislature dealt with the matter and
nacted by sec. 2 of that Act:—

“II. And be it further enacted, that upon judgment being
riven for any woman to recover her dower, if any estate

houses and lands, and other hereditaments, which were

r husband’s, reasonable damage shall also be assigned to
her from the time of the demand made, and a writ of seizin

all be directed to the Provost Marshal or his deputy, in

imner and form following, that is to say:
(here follows form of writ)
And where no damages shall be awarded, the writ to run
nly for seizin and costs of suit.”
In revision 1 of the statutes (1851), ch. 138, sec. 3 reads
follows:—*Upon judgment being given for the widow
reasonable damages shall be assigned to her from the time
[ the demand made.”
This provision is repeated word for word in ch. 138 of 2nd
ries (1859), ch, 138 of 3rd series (i864), ch. 101 of 4th
eries (1873), and ch. 121 of 5th series (1884).

I'here was a Dower Act passed in 1898, ch 23, and section

1 of that Act expressly reserved and continued in force
e provisions of ch. 121 of the Revised Statutes, 5th series.
There is no doubt that all the statutes to which I have

cferred gave a widow the right to damages for detention

{ her dower whether the husband died seized or not. There
no restriction such as is contained in the old Statute of
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Merton. The difficulty—if there is a difficulty—is that
when the statutes were consolidated in 1900 the provision
expressly giving a right of action which had existed for
more than 130 years was omitted. In construing the pre-
sent Act we must have regard to the previous law and the
history of the legislation upon the subject. The matter is
iwt, in my opinion, complicated by the Statute of Merton.
which is not in force here as our Legislature has dealt
with the subject. Uniacke v. Dickson (1848), 1 James R.,
287 (2 N.S.R.). That being so, the question narrows itself
down to this; either a widow has an action for damages for
detention of her dower under our law regardless of whethe:
or not her husband was seized at the time of his death, or
she has no such action under any circumstances.

In Uniacke v. Dickson, Halliburton, C.J., at p. 292, said:—

“The Supreme Court has generally considered that when
the local legislature has legislated upon any particular sub-
ject, relative to which English statutes had previously
existed, that the colonial courts are to be guided by the
provincial and not the English statutes in deciding ques
tions upon such subjects.”

It therefore seems that the Statute of Merton is out ol
the case and if the Statutes of Nova Scotia do not give u
right of action then we are bound under the common law to
say that there is in this Province no right of action for
damages for detention of dower under any circumstance
whatever.

It is important to state this clearly because in interpret
ing the two Acts respecting dower now in force we have
to reach a conclusion as to whether or not the Legislatur:
in 1900 intended to take away the right of action which
had existed in this Province for so many years. If such an
intention existed it goes without saying that it ought to
have been clearly expressed. I must confess that I am quite
unable to see why sec. 4 of ch. 121 of the Revised Statutes
(1884), Hth series, was not incorporated in the Statutes of
1900, and it really seems as if its omission must have becn
purely accidental because other sections in the present Act
clearly recognise the right of action. The alternative '«
that the Legislature considered that certain new section:
then inserted for the first time in the Act made the law
perfectly clear and continued the right of action, and th:t
it was therefore unnecessary to re-enact sec. 4 of ch, 121
of the Revised Statutes, 5th series,
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Whatever may be the true explanation as to this matter,
the legislative intention to continue the right of action I
think is obvious to anyone reading the present Act. There
is not only no declaration of an intention to effect so radical
a change in the law but, on the other hand, there are sec-
tions of the Act expressly recognising the right of the
widow to damages for detention—sections which would be
meaningless and senseless if the right did not exist.

I quote secs. 3, 7, 9 and 12 of ch. 169 of the Revised
Statutes, 1900, all of which are new:—

“3. If the plaintiff claims damages for the detention of

her dower, the indorsement shall contain a statement that
the plaintiff claims damages for detention of her dower from
a day to be stated.
7. 1f the plaintiff claims damages for detention of
dower, neither the entry of a judgment of seizin nor the
taking of proceedings for the assignment of dower there-
under, shall prevent her from proceeding with the action
for the recovery of such damages.

9 (1). A judgment for the recovery of dower, whether
with or without costs or damages, may be enforced by a
writ of seizin directed to the sheriff of the county in which
the land lies. (2) The writ of seizin shall set forth the
land out of which the plaintiff is to recover dower.

12, In estimating damages for the detention of dower
on the yearly value of the land, for the purpose of fixing a
vearly sum of money in lieu of an assignment of dower by
metes and bounds, the value of permanent improvements
made after the alienation of the land by the husband, or
after the death of the husband, shall not be taken into
account; but the damages, or yearly value, shall be esti-
mated upon the state of the property at the time of such
alienation or death, allowing for the general rise, if any, in
the price and value of the land in the particular locality.”

The form of the writ of seizin and damages prescribed
by the Act, after dealing with seizin of the land, proceeds :—

“We command you also, that of the goods or chattels of
the said A.B. within your precinct, you cause to be paid and
atisfied unto the said C.D. at the value thereof in money,
the sum of for damages awarded her by our said
court for her being held and kept out of her dower, and
for costs expended on this suit, with more for this
writ; and thereof also to satisfy yourself your own fees.”

I am clearly of opinion that the right of action in this
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case was not taken away by the Legislature when the
statutes were revised in 1900 and damages can be recovered
from the time of the demand.

There remains the question as to the amount of these
damages. The period down to the present time is 3 years,
2 months and 15 days.

After a careful consideration of the evidence as to the
rental value of the property (and making proper deductions
for taxes, insurance, etc.) I fix the damages to which plain-
tiff is entitled at $320. 1 do not allow interest on the
amount as there seems to be no authority for so doing
under the circumstances in evidence in this case.

The plaintiff will also have the costs of the action down
to the present time and a judgment of seizin,

Judgment accordingly.

CARMAN v, BOARD OF TRUSTEES OF NEWTON
SCHOOL DISTRICT,
Saskatchewan King's Bench, Maclean, J. October 10, 1921,
Schools (8IV—=77)—Approval of School Site—Approval Undis-
turbed—Application for and Approval of Second Site—Validity,

The fact that a municipal council has given its approval to a
certain school site does not mean that that site shall always
continue to be the school site for the district, and the council
may, before any step is taken to erect the school or to acquire
the site chosen, consider a new application for another site
and the council may give its approval of the second site,
although no appeal has been taken from the council's approval
of the first site. A certificate of approval by the counecil of
the second site as provided by the School Act R.8.8. 1920, ch
110 is sufficient authority to the trustee to proceed with the
erection of the school building on the second sfte chosen.

APPLICATION for an injunction restraining the de-
fendants from proceeding with the erection of a school
building on a certain proposed site. Application refused.

F. W. Turnbull, for plaintiff.

H. E. Sampson, K.C., for defendant.

Maclean, J.:—This is an application for an injunction
restraining the defendants from proceeding with the erec-
tion of a schocl building on a certain proposed site. There
are two sites in question and may be designated as “the old
site,” and “the Jamieson site.”

In the spring of the present year the trustees of the
school district in question took certain proceedings to select
a new school site. The proceedings complied with the pro-
visions made in that behalf in the School Act, ch. 110, R.S.S.,
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20, and the councii of the municipality in which the school
istriet is situate aporoved of the Jamieson site. An appeal

lodged within the prescribed time to a Board of Arbi-

ators, but before the Board was fully constituted it was

covered that the application for the Board was not signed
the requisite number of resident ratepayers. Conse
ntly the approval of the Jamieson site by the municipal
meil remained undisturbed. No certificate of approval
issued by the municipal council, nor asked for by any
the partics interested. A short time thereafter, and be-
¢ the defendants had taken any step towards erecting
new school building or acquiring the said Jamieson site,
ceedings for the determination of a school site were
in eommenced, and in due course the approval of the
cipal counci! again asked for, and this time the muni-

al council approved of the old site.
appears that in each case the municipal covneil en-
oured to act in accordance with what they considered
pirion of the majorily of ratepayers, but, in the first
nee. no distinetion was made between “resident” and
esident” ratepayers, and, in the second instance, ap-
rently the opinion of the majority of the resident rate-

was taken into consideration,

he plaintiff obtained an interim injunction restraining
efendants from proceeding with the erection of a new
ol building on the old site, and contends that the de
nts are bound by the approval of the municipal council
first instance, and that the Jamieson site is now the
site which the defendants can consider for the purpose
1z a new building,

1

plaintiff contends that as no appeal was taken fron
ecision of the council in respect to the Jamieson site
ouncil eannot properly give its approval of another
lhe fact that the municipal council gave its approval
certain site cannot possibly mean that that site shall
continue the school site for the distriet. Had the
nd application not been made for a period of 2 or 5
Lt couid scarcely be contended that the council could
eard the application as a new application to be con-
d on its merits and totally distinct from any prior
tion. The statute prescribes no time limit for which
particular site chosen is to remain the school site. On
mtrary, the general intention of the Act is that the
['a majority of the persons benefiting by the school
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shall be the controlling element in determining the affair:
of the school district.

The defendants made a second application to the muni-
cipal council totally distinct, separate from the first appli-

cation, and the council gave its approval of the old site. Th:
fact that only a few weeks intervened between both applica-
tions cannot possibly affect the regularity or irregularit
of the proceadings. No appeal was taken from the council’:
approval of the old site. In fact, it is clear that no such
appeal could be taken, for such appeal could only be taken
upon petition of a majority of the resident ratepayers, an/
a majority of the resiuent ratepayers had already signified
that preference for the old site.

Aflidavits were filed by both parties shewing the merits
of the respective sites, and establishing that either one is
preferable to the other. On this application however I tak:
it that I do not have to pass upon the merits of the two sites
and that I am concerned wholly with the regularity of th:
proceedings taken by the defendants and by the municipa!
council.

I hold that the second proceedings were regular and tha!
the municipal council in considering the second application
were not bound in any way by the decision or approval i!
had given in respect to the first application. After the ap
proval of the old site by the council a certificate of approval
as provided for by the Act was asked for and issued by th:
council. This is sufficient authority to the defendants to
proceed with their affairs in respect to the old site to erec’
a building thereon,

The plaintiffi’s application is refused.

On the hearing before me. it was suggested that in cas
I should come to the conclusion to which I have come, o
short time should be allowed before dissolving the interin
injunction in order that the plaintiff might consider wha!
further steps if any he should take in the matter. In view
of that, I fix Saturday the 15th inst. as the time on which
the existing interim injunction shall expire.

Costs to the defendant.
Application refused
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GRACE AND CO. LTD. v. PERRAS,
reme Court of Canada, Idington, Duff, Anglin, Brodeur and
Mignault, JJ. June 20, 1921
Contracts  (§IE—03)—Verbal  Commercial  Negodiation—Letter
Parporting to Embody T allure to Repudiate—Circum
stances Establishing Con

n one of the two parties to a verbal commercial negotiation im-
ediately thereafter writes a letter to the other purporting to
te the terms of a contract arrived at between them, the
esumption or inference, that the failure of the latter to
pudiate such contract within a reasonable time imports an
nt to it and affords conclusive evidence thit the contract

fact exists in the terms stated, is one of fact and where
mstance preclude the inference of assent that mignt
erwise be drawn from the silence, the contract will not be
d to have been ablished

\PPEAL by plaintifft from the judgment of the Court
King's Bench (1920), 31 Que. K.B. 382, in an action for
gos for breach of a contract to sell and deliver a cer-
quantity of goods. Aflirmed.
N. Chauvin, K.C., for appellant.
E. Lafontaine, for respondent.
idington, J.:—1I do not think I can add anything useful to
- t has been said in the Courts below.
i ithout aflirming all that has been so expressed T agree
1e result and conclude that having regard to the entire
nec there was no such contract established as con-
| for by the anpellant.
I. therefore, think the appeal should be dismissed witl

Dull, J.:—The questions on this appeal are questions of
I ean see no adequate ground for differing from th
usion of the Court below, (1920), 31 Que. K.B. 362.
Anglin, J.:—I cannot accept the appellant’s contention
as a matter of law wherever one of two parties te »
commercial negotiation immediately thereafter
rites a letter to the other purporting to state the terms
I a contract arrived at between them the failure of the lat-
repudiate such contract within a reasonable time im-
an assent to it and affords conclusive evidence that the
act in fact exists in the terms stated. There may no
be,~—perhaps in the majority of such cases there are,
imstances which warrant that inference from the
nee of the recipient of the letter. If followed by action
¢ part of the sender thereby induced, a case of estoppel
wrise,  But the presumption or inference is one of fact
I the circumstances may be such that it should not, often
nnot, be drawn,
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The Courts below have so regarded this case; and so fa
am I from heing convinced that their views of it was er-
roneous that 1 incline to agree with it. The evidence of th-
two parties to the oral negotiations is in accord that a con-
tract was made but is in direct conflict as to the quantit:
of goods agreed to be furnished to the plaintiff by the d.-
tendant. The circumstances that the defendant had e»-
pressly instructed his agent to make no sale that he had n«!
arranged a purchase to cover and that the agent had ar-
ranged such a purchase for the precise quantity which I
says he agreed to sell to the plaintiff tend to corroboral
his version of the result of the negotiations. Ta' >n with
the fact that the plaintifi’s letter appears never to hav:
come to the personal notice of the defendant these cir-
cumstances go far to preclude the inference of assent tha!
might otherwise have been drawn from the defendant :
silence,

The plaintiff in my opinion has not established the co
tract on which he sues. The appeal therefore fails,

Brodeur, J.:—The plaintiff-appellant, Grace and Co.
alleges that the defendant-respondent, Perras, bound hin -
self in May, 1919, to sell and del’ ver to him 5,400 half cow
skins. Defendant denies the existence of the contract an!
alleges, moreover, that he only undertook to deliver 1,200
and that he fulfilled his obligation. Article 1235 C.C. (Quc.)
declares that in commercial matters exceeding $50 no action
ean be maintained against a party without a writing sign |
by him in the case of a sale of goods, unless the purchas:r
has accepted or received part of the goods.

In the present case, there has been delivery, but was th's
delivery made in execution oi a contract for 5,400 articlos
or for only 1,200. On this last point the evidence is con-
tradictory.

1 am :nclined to believe that plaintifi’s contention is well
founded, that the contract between the parties did inde d
contemplate a delivery of 5,400 skins, seeing that plain-
tifl’s lctter, dated May 13, addressed to defendant’s firn,
explicitly stated “We herewith beg to confirm our verlal
purchase from you of 450 dozen sides” and this letter wos
never answered in writing. On the other hand, the silence
of a person to whom a declaration is made of the existen
of a contract does not imply consent or an obligation on s
part as a general rule. His failure to answer is not in its |f
equivalent tc a refusal. For consent and for an obligation,
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positive fact is required. Baudry-Lacantinerie, Obliga-
tions, Vol. 1, No. 44,

At No. 515 of the same treatise, however, the author goes

to say that acceptance may in certain cases be deduced
rom silence, and relates certain decisions in commercial

tters where the absence of a reply to a letter written
1 connection with business under discussion must be con-
dered as equivalent to consent.” He declares, however,
that the doctrine of the Courts is too absolute,

In the present case plaintiff at the end of his letter cailed
for conirmation of the contract which he alleged to exist

[here was all the more rcason for such a request as plaintiff
knew that be had deait with a subordinate and that de-
dant himself in a previous case, and to the knowledge
his firm, had refused to confirm the act of an employ<e.
I'he alleged confirmation of the contract was never ef-
ted. On his return from a journey, defendant definitely
pudiated the contract.
Morcover, the verbal evidence is contradictory and the
Judge had the advantage of seeing the witnesses, and,
refore, was in a better position than ourselves to judge
heir truthfulness. He came to the conclusion that the
{ between the parties only covered 1,200 skins.
lor these circumstances we cannot consider that the
lant Perras bound himself to deliver to the plaintiff
antity of skins alleged.
he judgment dismissing his action must, therefore, be
med with costs.

VMignault, J.:—This case comes to this Court with the find
{ facte of the trial Judge unanimously concurred in
Court of King’s Derch, 31 Que. K.B. 382, and the

te being as to the quantity of sides of chrome patent
hides which were sold by the respondent to the appe!
certainly a question of fact, So far as the matter

1 on the testimony of Osborne (the plaintifi’s repre-
tive) on the one hand and of Hubbell (the defendant’s
ves) and the defendant himself on the other, the trial
weepled the statements of the latter. And, assuming
under art, 1235 C.C. (Que.) the contract could be
od by parol evidence in view of the deliveries which the
llant claims were referable to the larger contract, the
wndent to the smaller one, there would be no difliculty
ever had not the appellant written to the respondent
(ter of May 13, 1919, purporting to confirm a contract
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of sale of 450 dozen sides, which letter was received by
Hubbell who never answered it, but is shewn not to hav
come to the knowledge of the respondent who was then ab
sent from Montreal.

The value of this letter is, of course, merely as evidenc:
of a contract which the trial Judge on the testimony foun:
had not been entered into: It is noteworthy that the appe!
lant has suffered no prejudice by reason of the failure of :
reply to its letter, for during the previous month it ha
committed itself to a Pavis firm to which it had undertaken
to sell 500 dozen sides, and no action on its part was n
duced by the respondent’s silence. On this phase of the case,
Greenshields, J., suggested at p. 384 (31 Que. K.B.) tha!
if it was the duty of the respondent to answer this letter,
and if his failure to do so induced the appellant to do some
thing which would not otherwise have been done and whicl
resn'ted in damages, an action might lie, and if an actio
on these grounds were brought “It may be that the respon
dent weuld be estopped in his defence upon the princip!
‘that where a man has kept silent when he ought to hay
spoken, he will not be permitted to speak when he ought to
keep silent.””

I have no doubt whatever that Greenshields, J., will full
agree with me when I venture to ohserve that the doctrin
of estoppel as it exists in England and the common law m
vinees of the Dominion is no part of the law of the Provinc
of Quebee, This however does not mean that in many cascs
where a person is held to be estopped in England, he would
not be held liable in the Province of Quebec. Article 1750
of the Civil Code is an example of what, in England, is r.-
ferable to the principle of estoppel, and where a person has
by hig representation induced another to alter his position
to his prejudice, liability, in Quebec, could be predicatcd
under arts, 1053 et seq. of the Civil Code. Whether such
liability could be relied on as a defence to an action, in ordcr
to avoid what has been called a “circuit d’actions” [circle
of actions], is a proposition which, were it necessary to
digcuss it here, could no doubt be supported on the authority
of Pothier. May I merely add, with all due deference, thil
the use of such a word as “estoppel,” coming as it does [rom
another system of law, should be avoided in Quebec ca
as possibly involving the recognition of a doctrine which,
as it exists to-day, is not a part of the law administered in
the Province of Quebec,
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b In this case my opinion is, under the circumstances dis- N.B
losed by the evidence, that the appellant could not create 8.C
contract by its letter aflirming that a contract had been vabd
entered into, that the failure of an answer, under the same Braw
circumstances, cannot serve as evidence of a non-existing Gasud
ntract, and while I would certainly not say that under no  Onawce
cumstances the neglect to answer a letter cannot give Lover
to liability or serve as a tacit admission, my opinion is
3 that in the present case Hubbell’s failure to answer the ap-
ant’s letter cannot be used as evidence that the ruspon-
» dent entered into a contract which the trial Judge, on the
evidence. finds was never made,
The opinions of the Judges in the Court of King’s Bench
i o satisfactory to me that I respectfully express my con-
; ence therein.
The appeal should be dismissed with costs.
Appeal dismissed.

BLAIR v. GRAND ORANGE LODGE,

Brunswick Supreme Court, Chancery Division, Hazen, C.J
September 12, 14

Ascociations  (§11B—10)—Expulsio mbership—Necessity
of Pollowing Strictly the Rules and Regulations Governing—

ty Interest of Member Giving Court Right to Inter )

:
;
.

m or suspension from socleties such as the Orange Lodge,
social clubs or other organized clubs is calculated to place a
sma  upon the character and standing of the person so
punished and to effect his standing in the community in which
lives, and, therefore, it is of the utmost importance that
wisions which are made for the proper trial of charges
st him should be carried out literally and strictly in
wrdance with their tenor, and where such provisions have
ot been carried out the Court will set aside the order of
ulsion or suspension. Where an order or society has pro-
erty a member has a proprietary interest in it which he is
rived of so long as he remains expelled or suspended from
mbership, and this proprietary right is sufficient to give
Court jurisdiction to interfere with respect to the expulsion
or suspension of such member
! v. Ledies’ Imperial Club Ltd., [1920] 2 K.B. 523, 89 L.J.
(K.B.) 663; Cohen v. Congregation of Hazen Avenue Syna-
gogue (1920), 47 N.B.R. 400, followed.]
ACTION by a member of the Grand Orange Lodge for an
unction restraining the defendant from preventing the
unlifl from enjoying the rights and privileges of mem-
hip in the corporation and its subordinate lodges.
Ispension declared improper and injunction granted.
. R. Taylor, K.C., and G. Earle Logan, for plaintiff.
B. Bustin, and 8. W. Palmer, for defendant.

‘;' b 61 nom,
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Hazen, C. J.:—This case grew out of a resolution tha'
was passed by the defendant regarding a memorial com-
mittee to establish an orphanage. Some funds had been
voted by the association towards a local orphanage, and
“he plaintiff contended that this was done in violation of the
terms of the resolution, and he laid a charge against the
officers of the Grand Orange Lodge, alleging misuse of the
funds and subsequently commenced a suit to restrain them
from further expenditure, which suit was dismissed.

It appears from the report of the 77th annual session of
the Grand Lodge which was held in Woodstock on April
20, 21 and 22, 1920, that the charge was referred to a com-
mittee to investigate and make a report, but by a subse-
quent resolution at the same meeting a motion to reconsider
this resolution was carried, and there is nothing on the
records to shew that the committee ever did anything in the
way of investigating the charge that had been made. At
the same meeting a vote of censure was passed against the
plaintiff, Nothing further appears to have been done in re-
gard to this matter at the meeting in 1920, but at the meet-
ing of the Grand Lodge held at Moncton in April of the
following year a report was read from the Grand Auditor:
as follows:—

“There is one item of expenditure which your Auditor:
would like to draw the attention of this Right Worshipful
Grand Lodge to, namely the amount paid for barristers’
fees in connection with the defence of your Executive on
account of action brought against them by Bro. George A.
Blair. While their counsel, Hon. J. B. M. Baxter, did not
intend to charge anything for their defence, he considered
it would be advisable to do so, then the Brethren could se«
what expense they were put to by Blair's unwise and spite
ful action, which is without precedent in connection with
our Association. In order to prevent the occurrence ol
things of this kind in the future and teach him a lesson, fo:
we consider that the said George A. Blair is responsible for
this expenditure, we would recommend that the said George
A. Blair be suspended from membership in this Association
until such time as this Grand Lodge is reimbursed thi
amount, $150.00, with interest at the rate of 6 per cent.
and then to be reinstated only on application to this Grand
Lodge during annual session, by ball ballot.”

And after the report was read it was moved, seconded an(
carried that the auditors have leave to withdraw the
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recommendation regarding the plaintiffl. A resolution was
then moved and carried which after reciting the facts—
“resolved that Brother George A. Blair be and is hereby
uspended from membership in this Association for three
vears,” and when this resolution was adopted by a majority
ote of those present, though no names were recorded, the
laintiff was escorted from the lodge room by the proper
officer.

The plaintiff has been a member and past master of Eldon
Orange Lodge No. 2, in the city of St. John, a subordinate
odge of the defendant, and as such was entitled to attend
and vote at the meetings and sessions of the Grand Lodge,
and was also an honorary member of the same. He now
1sks for a decree to the effect that his suspension from the
Grand Lodge was improper, not being in accordance with
ts constitution and bylaws, and that he is entitled, notwith-
tanding the resolution, to enjoy the privileges of member-
hip, and for an injunction restraining the defendant from
nreventing him from enjoying such privileges and benefits
in the Grand Lodge and its subordinate lodges, in which he
would have a right of membership. It was contended by
counsel for the defendant that the punishment was a very
trivial one and not such as should be interfered with by the
Courts. A perusal, however, of the Constitution and By
vs of the Loyal Orange Association of British America
which were put in evidence, convinces me that such is not
the case. It is provided by R. 200 that indefinite suspension
hall not be imposed except for non-payment of dues, and
that definite suspension shall not be imposed for a longer
time than 3 years nor for a less period than 3 months, It
Uso appears by R. 171 that a sentence of expulsion could
not be imposed for the offence which the defendant was
lleged to have committed. Suspension for 8 years was,
therefore, the extreme penalty which could be imposed.
ection 181 provides that if a past master be suspended for
non-payment of dues and fails to restore himself to good
tanding within 2 years thereafter his rank of past master
Il thereupon be forfeited; and in the case of suspension
for any other cause such loss of rank shall also occur at the
cxpiration of 2 years from the date of such suspension, pro-
ded reinstatement be not obtained in the meantime. The
plaintiff, as 1 have stated, was a past master in a subordinate
odge, which gave him a right to sit and take part in the
roceedings of the Grand Lodge, and it appears, therefore,
'm the rule I have just cited that at the end of 2 years
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from the date of the suspension his rank as past master
would be forfeited provided he did not obtain reinstatement
before that date. I cannot, therefore, concur in the view of
the counsel for the defendant that the punishment meted
out was of such a trivial nature that the Court should de-
cline to consider Mr. Blair’s application. The rules laid
down by the Grand Lodge for the disciplining of its mem-
bers are of a fairly definite character. Section 183, under
the heading “Trials” provides as follows:—*“Except for non-
payment of dues or complaints when investigated no mem-
ber shall be suspended or expelled for any cause until after
due trial and conviction,” and sec. 191 provides:—*“If after
investigation a complaint is found to be frivolous and vexa-
tious, the Lodge may fine or suspend the complainant with-
out further trial.”

In my opinion, the latter section cannot be held to apply
to the present case, for as I have before pointed out no in-
vestigation was made by the Grand Lodge into the charges
which the plaintiff had made. Therefore, I think that this
case comes under the provision of sec. 183, which states
that:—*“No member shall be suspended or expelled for any
cause until after due trial and conviction.”

The question then arises was there a trial and convietion
in this case before the resolution suspending the plaintifi
was passed? Section 182 provides as follows:—

“182. Any member against whom a charge has been
preferred shall receive from the recording secretary imme-
diate notice thereof in writing together with a copy of the
charge and also eight days’ notice in writing of the trial.
If the party complained of or complaining deems it neces-
sary he may require the Master of the Lodge in which the
charge has been made to summon the attendance of any
member, whether connected with a primary lodge or not a:
a witness, and if such member does not attend he shall be
proceeded against for violation of his obligation,—if in con-
nection he shall be tried by the lodge to which he belongs,
but if not in connection he shall be tried by the lodge whose
summons he has disregarded.”

Section 194 provides:—“At the trial of a brother the evi-
dence shall be taken in writing and subscribed by the wit-
nesses,” and the following section is to the effect that the
committee which investigates a charge shall submit the evi-
dence taken, and their written finding and recommendation
thereon, and the same shall become effective on being ap-
proved by a majority of the lodge.
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Now in the case under consideration there was no trial
as provided for by secs. 181 and 183. The plaintiff did not
receive from the recording secretary notice thereof in writ-
ing, nor did he receive eight days’ notice in writing of the
wial. The object of the eight days’ notice is obvious and is
in accurdance with the principles of British law and justice,
for it gives a party charged the opportunity of knowing
what the accusation against him is and of preparing for his
defence, and is a very proper provision to have inserted in
the rules. At the time of trial, the evidence shall be taken
in writing and subseribed to by the witnesses, and then the
evidence shall be submitted together with the written find-
ing and recommendation thereon, and be subject to the ap-
proval of the members of the lodge. These are all very wise
and proper provisions, and the decisions of the Courts are
m the cases of societies such as the Orange Lodge, social
clubs and others that such rules and rules of a -similar
rharacter shall be followed with the most absolute strict-
ness,  The reason for this is I think clear, for expulsion or
suspension from an organization of the importance of the
defendant or from an organized club is calculated to place a
stigma upon the character and standing of the person who
is so punished, and to affect his standing in the community
n which he lives, and therefore it is of the utmost import-
mee that provisions which are made for the proper triai
of charges against him should be carried out literally and
strictly in accordance with their tenor.

In this case it was not contended by witnesses for the
defendant that there had been a trial in the sense that that
word is used in the sections which I have quoted. As a
matter of fact Sulis the Secretary of the Grand Lodge
stated that the plaintiff had not been tried, but seemed
to rely upon the fact that although no notice was given,
no evidence taken and none subseribed to by witnesses, and
though no committee investigated the charge and submit-
ted evidence as required by R. 195, and every provision of
the constitution regarding trials was apparently disregard-
od, the resolution of suspension was effective because it was
passed at a meeting of the Grand Lodge when Blair was
nresent. It is impossible for me to take this view of the
case, and T do not think it can possibly be sustained. The
secretary says the charge was investigated in open lodge,
while the Grand Lodge was in session, but at the same
time he admits that the first intimation that the plaintiff
would have would be the resolution as submitted.
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My finding, therefore, on this branch of the question wi
pe that the rules laid down by the Grand Lodge for a tri:
of a person charged as Blair was have not been complie
with or carried out in scarcely any particular, and that th
proceedings were in practically all respects irregular.

It was strongly conlended by counsel for the defenda
that Blair before coming to this Court should have ex
hausted all the remedies in the tribunal of which he was
member, and that under the constitution he had a right 1
appeal from any decision which the Grand Lodge of New
Brunswick might have made, to the Grand Lodge of Britis)
America. I am not disposed nor do I think it necessary 1o
question this contention as a matter of law, but I cannc!
see how in this case the plaintiff had any remedy within the
order itself or how he could have appealed to a highe
tribunal of the Orange Order. The only right to appe:!
that T can find is given under sec. 197, which provides:
“In all cases where a trial has been had either party shal
have the right to appeal to the next highest lodge and so on
to the Grand Lodge.”

“In this case, and under the language of this section, |
fail to see how an appeal could lie. It is only provided th:.:
such right shall exist “where a trial has been had,” and n
this case no trial has taken place. Had Blair been tried
after the necessary notice, and the other formalities con
plied with it might have been open to him to take an appe:!
to the Grand Lodge of British America under the provi-
sions of this section. No trial having taken place he cannot
do so, and therefore, it cannot be said that he has not ex-
hausted all the remedies within the Order itself.

Very many cases were cited to me by counsel on both
sides, who showed most commendable industry in the
preparation of their case. There are only a few, however,
to which I will refer. In this Court about a year ago n
the case of Cohen v. The Congregation of Hazen Avenue
Synagogue (1920), 47 N.B.R. 400, White, J., decided thit
a resolution passed by the defendant corporation at a special
meeting suspending for life the plaintiff from membershp =
in it on account of his misconduct at its meeting should '» =
set aside, as the notice calling the meeting did not set ont =
the charges against the plaintiff so as to afford him an |
opportunity of reply thereto, but merely stated that it w.s
called to consider his conduct at a previous meeting. In this
case, the association had adopted a series of by-laws whi'h
were printed ard distriluted armone the members. One
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section provided that if any member was guilty of a certain
offence, such an offence as that with which Cohen was
charged, and it should be reported to the board of directors,
he should be called upon to appear before them to answer
to the charge. And another provides that any member
creating a disturbance or acting in any way unbecoming a
centleman at a meeting of the congregation or the hoard
of directors should be subject to fine, and in case the
cffence in question should be exceptionally severe, the con-
cregation should have the right to expel the guilty party
at once, but that this, however, could only be done at a
meeting of the charter members. White, J., found that the
cvidence shewed that the plaintiff was not only guilty of
aross misconduct at the meeting prior to that at which the
resolution suspending him for life was passed, but at several
previous meetings he had been guilty of disorderly conduct.
tle held, however, that the notice calling the meeting which
stated it was for the purpose of considering Cohen’s con-
duct at the previous meeting was not sufficient, and that the
charge against him should have been fully set out so as to
have given him an opportunity to reply thereto, and set
sside the order of suspension.

Another case of recent date was that of Young v. Ladies’
'mperial Club, Ltd., [1920] 2 K.B. 523, 89 L.J. (K.B.) 563,
in which judgment was given by the Court of Appeal (Lord
Sterndale, M.R., Warrington, L.J., Scrutton, L.J.) on March
10, 1920, and as it has only recently been reported, it no
doubt escaped the observation of counsel. In that case the
plaintiff, Mrs. A. M. Young, was elected a member of the
defendant Club in 1912, In May, 1918, the secretary wrote
recommending her to resign, but the plaintiff did not do
so and in June, 1918, the defendants by letter re-
lused to accept the subscription for the current year, and
informed her that her membership in the Club had ceased.
The plaintiff thereupon brought an action claiming an in-
nunction restraining the members from suspending her
from membership, and for a declaration that she was still
o member of the Club. Rule 42 of the Club was as follows
(see p. 527) :—

“If the conduct of any member shall in the opinion of the
Ixecutive Con mittee be injurious to the character and in-
terests of the Club, the Committee shall have the power at
once to suspend such member from the use of the Club, and
to recommend her to resign. If such member shall not
resign within a month after notice of such recommendation
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has been given to her the Committee shall erase her name
from the list of members and the person whose name is so
erased shall cease to be a member of the Club. Provided
that no member can be so suspended or recommended to
resign unless a resolution to that effect shall have been
passed by a majority of at least two-thirds of the members
of the Committee actually present at a meeting specially
convened for the purpose.”

In accordance with this rule, a special meeting of the
Club had been called previous to the expulsion of the mem-
ber, but notice was not given to one of its members, the
Duchess of Abercorn, who was not present at the meeting
at which the plaintiff was expelled. It appeared in evidence
that the reason this member of the committee had not been
notified was that owing to the pressure of other duties she
had some time before proposed to be relieved of her obliga-
“ion to attend meetings of the committee, but had consented
to remain a member, telling the committee, however, that
she would be unable to attend the meetings and in fact she
Lad not done so. The decision of those members who wers
present was a unanimous one. It appeared further that the
agenda paper of the meeting had stated that the meeting
was to consider the matter of a dispute between the plain-
tiff and another lady, but had not indicated that the ques-
tion of the expulsion of a member was to be dealt with. It
was held that in convening the committee of a Club to con-
sider a matter affecting the rights of a member, all mem-
bers of the committee must be summoned to the meeting:
the only possible exception being the case of a member not
within summonable distance and too far away to communi-
cate with the committee in time, or so seriously ill that at-
tendance was impossible and that a resolution of the com-
mittee for expulsion of a member would be invalid if that
requirement was not fulfilled.

This case is in line with other cases where the question
of expulsion or suspension of members from societies and
clubs is dealt with, and I feel it unnecessary to lengthen
my judgment by veferring to them fully. If the expulsion
of a member should be set aside because one member of the
committee had not been summoned to a meeting for the
rensons given, when the decision of the rest of the mem-
bers was unanimous, can it be said that a simple resolution
suspending a member from membership in a society, such
suspension practically amounting to expulsion, should he
allowed to stand when the many provisions fol' the safg-
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suarding of the members’ rights at a trial have been abso-
lutely disregarded, and no trial has in fact been held.

It was argued, following a long line of cases, that this
Court had no authority to deal with the matter, as there
was no property involved in the case. The evidence of Sulis,
the grand secretary, shewed that the lodge dealt with large
sums of money, and that it owned a valuable building on
Germain St. in this city. I think the authorities are clear
that where an order has property, a member has a pro-
prietary interest in it, and if the Orange Order were dis-
solved, apart from the funds that are designated for chari-
ties, the members would be entitled to an interest in its
assets, The same point was raised and dealt with by my
brother White in Cohen v. Congregation of Hazen Ave.
Synagogue, 47 N.B.R. 400, wherein it was claimed that the
matters complained of were purely ecclesiastical, not affect-
ing any right of the defendant in or to the right of posses-
sion of church property, and that, therefore, the Court
would not interfere or take jurisdiction with respect thereto.
White, J., says at pp. 403, 404:—

“Although I mention this last objection I do not think it
necessary to discuss it. It was proven at the hearing that
the defendant is the owner of real estate and other property
situate in the city of Saint John. As the plaintiff is one of
the charter members referred to in the constitution and by-
laws of the defendant he would under the provisions of such
constitution and by-laws, as a member of the defendant cor-
poration, have a material interest in the defendant’s prop-
erty. 'This he is deprived of or is unable to enjoy so long as
lie remains expelled or suspended from membership in the
defendant congregation.”

I entirely agree with this conclusion, and mutatis mu-
tandis the language will apply to the contention in the
present case.

I have abstained from making any finding upon the merits
of the controversy between the plaintiff and defendant, and
from expressing any opinion with regard to the propriety
or otherwise of the plaintiff’s conduct. In view of the
opinion which I have formed with regard to the case, I have
not thought it desirable to do so, but to deal with the matter
entirely from the legal standpoint. Even if T had thought
it wise it would have been difficult to do so with the evidence
that was before me.

I therefore find that the suspension of the plaintiff from
the Grand Orange Lodge of New Brunswick was improper
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and not in accordance with the constitution and laws
governing the defendant; that the resolution was improper-
ly passed and of no effect and should be set aside, and that
the plaintiff is entitled to the privileges of membership in
the corporation and its subordinate lodges. An injunction
will be granted restraining the defendant from preventing
the plaintiff enjoying such rights and privileges, and the
plaintiff will have his costs of this suit.
Judgment accordingly.
ALLIANCE INSURANCE (€O, v. WINNIPEG ELECTRIC R. €O,
Manitoba Court of Appeal, Perdue, C.J.M., Fullerton and
Dennistoun, JJ.A. July 4, 1921,

Damages (SITL—275)—Motor Car Stand at Curb of Street—
street. Car Leaving Track and Running Into  Tt—Accident
Caused by Defective  Axle—Defect it Discoverable by
Inspection—Liability of Railway Company.

A street railway company is not liable in damages for injurie
caused to a motor car standing against the curb of the street
which is damaged by the street car leaving the rails and
running into it owing to the breaking of one of the front
axles caused by a concealed defect, which is not discoverable
by a careful inspection and which is not known to the com
pany at the time of the accident, The railway company would
only be liable in case of gross negligence, such as operating
a car which it knew or ought to have known to have a defective
axle, and to be dangerous to the persons or property of others
on the highway.

[Moffatt v. Bateman (1869), L.R. 3 P.C. 115; Doyle v. Wragg
(1857), 1 F. & F. 7, followed; Phalen v. Grand Trunk Pacific
:‘1‘. ](?0. (1913), 12 D.L.R, 347; (1915), 23 D.L.R. 90, referred

APPEAL by defendant from the trial judgment in an
action to recover damages for injury to a motor car, caused
by the defendant!’s car leaving the rails and running intc
it. Reversed.

R. D. Guy, for appellant.

H. V. Hudson, for respondent.

Perdue, C.J.M.:—A motor car standing at the curb on
Main street in this city was struck and injured by a street
car belonging to defendants which left the rails owing to
the breaking of an axle and ran into the motor car. The
plaintiffs paid the owner’s loss, obtained an assignment of
his claim and now bring this action to recover the amount
from the defendants.

The evidence shewed that the accident was caused by the
breaking of one of the axles of the front truck of the car
The break occurred just inside the wheel. The wheel is fixe
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laws rigidly on the axle, the axle revolves and causes the wheel Man,
oper- to revolve with it. The gear by which the axle is turned is FT '
| that close up against the car wheel. It was impossible to discover —
ip in : by visual examination any defect that might arise in the Atuiaxce
ction . portion of the axle covered by the wheel. The cause of the "";,""-
nting d hreak was crystallisation of the steel which probably devel-  wixyin
d the : oped while the axle was in use. The accident was caused Eurerric R. b
by a concealed defect which, as the evidence shews, would .
2ly. not have been discovered by the most careful inspection.
3 The condition of the axle inside the wheel could not be as-
. CO. certained by the ordinary test for fractures.
nd 3 The plaintiffs in proving their case relied on the maxim,
3 res ipsa loquitur. The defendants did not ask for a non-
reet— b <uit and put in their evidence. It is not necessary to discuss ;
;‘)m’".‘_‘" L whether the plaintifis had made a prima-facie case or not. |
- 4 The evidence is all in and I will consider the case with the ;
\juries 4 whole evidence before the Court. ;
street, ' The plaintiffs relied on the principles on which this Court !
fﬂlr*:’"‘l‘ : decided Pyne v. C.P.R. (1918), 43 D.L.R. 625, 29 Man. L.R. |
ot s 139, 23 C.R.C. 281, affirmed by the Privy Council (1919), |
2 com b I8 D.L.R. 243. That was a case of injury to a passenger |
;a‘::l;ﬂ ‘. caused by the car in which he was travelling being derailed |
Saotive by the breaking of an equalising bar which caught in the
others rail at a switch. The degree of care and skill which the l
1 Jaw imposes on a carrier of passengers for the safe car- I
‘I?,leligﬁ i riage of his passengers is much higher than is demanded
et 1 of him, when meeting or passing a mere traveller on the ]‘
highway. There is a duty cast upon a carrier of passengers |
- to exercise all due care and to carry safely as far as reason- ,
aused ] able care and forethought can attain that end: 4 Hals. 47; i
) 'nfn : Readhead v. Midland R. Co. (1869), L.R. 4 Q.B. 379, 38 L.J. i
g1 q (Q.B.) 169; Scott v. London & St. Katherine Docks Co. ‘
3 (1865), 3 H. & C. 596, 159 E.R. 665, 13 L.T. 148; Pyne v. i
g C.P.R., 43 D.L.R. 625. But the duty which he owes to a :
4 stranger or to the stranger’s property on the highway stands
rb on f upon a much lower plane. The question of a man’s responsi- ;
'stree'. b bility for negligence depends largely upon the duty he owed {
ing to 3 to the person charging him with the negligence. This ques-
. Th(: tion is discussed by Lord Esher, M.R. in Le Lievre v. Gould;
ent of [1893] 1 Q.B. 491, 62 L.J. (Q.B.) 353. I quote the following H
mount " [rom his¢ judgment at p. 497:—
i “The question of liability for negligence cannot arise at !
by the A all until it is established that the man who has been negli-
e car. gent owed some duty to the person who seeks to make him f

s fixed liable for his negligence. What duty: is there when theve is
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no relation between the parties by contract? A man is en-
titled to be as negligent as he pleases towards the whole
world if he owes no duty to them. . . If one man is near
to another, or is near to the property of another, a duty
lies upon him not to do that which may cause a personal
injury to that other, or may injure his property.

For instance, if a man is driving along a road, it is his
duty not to do that which may injure another person whom
he meets on the road, or to his horse or his carriage.”

Now this duty towards the person or property of another
met on the highway cannot be higher than that due to a
person who is offered a seat in a carriage by the driver of
it. In such case the driver would, in the event of an acci-
dent only be liable if he was guilty of gross negligence:
Moffatt v. Bateman (1869), L.R. 3 P.C. 115, 22 L.T. 140,
In giving the judgment in that case Lord Chelmsford said
at pp. 121, 122:—

“The respondent was not obliged to go with the appellant,
but might have found his way to Willis’ Station in some
other manner, and the case amounts to no more than this,
that the respondent having agreed to paper the rooms at
the station, the appellant offered to drive him there, which
imposed no higher duty upon him than in the case sug-
gosted Auring the argument, of a person offering another
a seat in a carriage which he is driving, who certainly if
liable at all for an accident afterwards occurring, could
only be so for negligence of a gross deseription.”

Doyle v. Wragg (1857), 1 F. & F. 7, was a case very much
like the one at Bar. It was an action against the defendant,
as owner of a coach, for so carelessly managing it and al-
lowing it to be used in such unsafe condition that one of
the wheels came off, whereby it fell upon the plaintiff who
was then lawfully passing it upon the highway. It was
shewn in evidence that the cause of the accident was the
breaking of the axle-tree. Willes, J., held that the breaking
of the axle-tree was not evidence of negligence even if the
driver was the owncr of the vehicle.

The defect which caused the accident in the nresent case
was, as I have stated, a concealed defect not, discoverable
by the most careful inspection. The defendants, therefore,
were not guilty of negligence in running the car. On the
authorities they would be liable to the plaintiff for the in-
jury complained of only in case of gross negligence, such
as operating a car which they knew, or ought to have
known, to have a defective axle and to be dangerous to the
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nersons or property of others on the highway.

The appeal should be allowed with costs and the action
dismissed with costs. A counsel fee should be allowed to
the defendants in the County Court of the same amount as
that allowed to the plaintiffs by the trial Judge.

Fullerton, J.A.:—I concur in the result.

Dennistoun, J.A.:—A street car operated by the de-
fendant company I»ft the rails and injured a motor car
which was standing near the curb on a street in the city
of Winnipeg. The plaintiff company, as insurers, paid the
damages, and took an assignment of the owner’s claim.
They have brought this action and the trial Judge has
given judgment in their favour against the railway com-
nany.

The street railway company appeal upon the ground that
here i3 no evidence of negligence on their part, and I think
they are entitled to succeed.

It appears clearly from the plaintifi’s case that the acci-
dent was caused by the breaking of a steel axle, whereby a
wheel dropped from the street car which left the rails in
consequence, and swinging round upon the highway, col-
lided with the motor car.

The plaintiff relies upon the maxim res ipsa loquitur and
is, I think, justified in so doing. When street cars leave the
rails and collide with vehicles which are lawfully upon the
roadside, the onus is upon the railway company to shew an
absence of negligence on their part, for the happening of
such an event is more consistent with the existence of negli-
gence than with the absence of it.

Beven on Negligence, at p. 118 says:—*“the mere occur-
rence of an injury is sufficient to raise a prima facie case:”

(¢) When the injurious agency is under the manage-
ment of the defendant;

(b) When the accident is such as, in the ordinary course
of things, does not happen if those who have the manage-
ment use proper care.”

The railway company adopt the plaintiff’s version of the
cause of the accident—the breaking of the axle—and accept
the cnus. It appears by uncontradicted evidence that the
steel axle broke close to the wheel by reason of what is called
“crystallisation” of the steel itself, and that by no reason-
able system of inspection could the defect have been dis-
covered by the defendants.

The axle had been in use for 5 years and shewed no sign
of defect. Experience has demonstrated that axles of this
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type may be relied on to run safely 500,000 miles, and
measured by that standard, the axle in question was good
for a iurther period of 5 years.

Old wheels are removed and new wheels are substituted
under hydraulic pressure at regular intervals of time When
this is done, the axles are carefully examined for superfic-
ial cracks, but no test is made for crystallisation, and the
evidence does not disclose any practical method of making
periodic tests for this insidious and progressive chemicai
process which renders the steel brittle and liable to break
without giving any external indication that deterioration
is at work.

The trucks of which the axle forms a part were said to
be the best and most widely used type known to railway
officials. They are of a standard pattern and sold by a speci-
fic name—Brill 27 G. 1 Truck.

It was argued on behalf of the plaintiff that the defendan®
company should have called evidence to shew that this axle
was tested satisfactorily at the time it was made, and that
their failure to do so did not relieve them from responsibility
for defects which may have existed from the time the steel
was forged.

The defendants make two answers to this contention.

They point to the fact that the axle was in use for 5 years
and had run about 200,000 miles, which goes to shew that
it was sound when purchased. It is well established that
lack of inspection is not of itself evidence of negligence.
There must, in addition, be reasonable evidence that in-
spection would have revealed the defect if made. Phalen v,
G.T.P. R. Co. (1913), 12 D.L.R. 347, 23 Man. L.R. 4 16

C.R.C. 152; (1915), 23 D.L.R. 90, 18 C.R.C. 233, & an,
S.C.R. 113.

Secondly, the defendants point out that this i L case
in which liability as carriers of passengers is ed. In
such cases there is a duty cast upon the carrie exercise

a high degree of care to carry safely. Readhead v. Midland
R. Co., L.R. 4 Q.B. 379, Pyne v. C.P.R., 43 D.L.R. 625

In the case at Bar there is required only that degree of
are which one user of the highway owes to another, keep-
g in mind the character and type of vehicle used. That
being so, the defendants have satisfied the onus which is
upon them oy shewing that they were using the best type
of axle procurable, and it was not incumbent upon them to
assume responsibility for latent defects which were un-
known and undiscoverable. They were not insurers nor
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cere they respousible in this case for anything but their
ywn negligence,
The trial Judge thought there was evidence of “unskilful

Sask.

K.B.

peration of the car,” but with respect 1 am unable to draw Freenvre
-

that inference from the record. There is nothing upon
which to base such an inference except the position of the
freet car after the accident. It travelled but a short dis-
tance after it left the rails and turned partially round. That
is not or itself sufficient to establish excessive speed or negli-
gence in the working of the brakes, or power control.

I would allow the appeal with costs and dismiss the action
with costs.

Appeal allowed.

{ EXCHANGE BANKERS AND
URITY BANK,
katchewan King’s Bench, Bigelow, J. June 29, 1921,

FREEBURG v.
Wi

Sé

subrogation (§VII—35)—Payment of Arrears of Taxes by One of
Two Registered Ow re—Right to Contribution—Priority Over
Right of Mortgagee of Co-owner's Interest—Special  Lien
Enforcement,

The plaintiff and defendant are the registered owners of land. The
plaintiff paid taxes in arrears to redeem the land from a tax
sale, and subsequent taxes, The Court held that the plaintiff
was entitled to contribution from the defendant for its share,
and to a declaration that he had a special lien upon the land
in question, such lien to have priority over a mortgage on the
defendant’s interest, and to an order for sale to enforce the
lien, if the amount was not paid,

[See Annotation, Subrogation, 7 D.L.R. 168.]

ACTION claiming contribution for the amount paid by
the plaintiff to redeem certain land from sale for taxes and
an order for the sale of the defendant’s interest in the land
in priority to the other defendant’s mortgage.

I%. Collins, for plaintiff.

M. A. Miller, for defendant, The Weyburn Security Bank.

Bigelow, J.:—The plaintiff and the defendant Farmers’
ixchange Bankers are the registered owners of a quarter
section of land. The plaintiff paid $260.58 to redeem the
land from a tax sale, and $79.25 subsequent taxes. The
plaintiff now claims contribution from the defendant the
Farmers’ Exchange Bankers and an order for sale for the
interest of the said defendant in said land in priority to the
mortgage of the defendant the Weyburn Security Bank,
which mortgage covers only the interests of the Farmers’
Iixchange Bankers in said land. The plaintiff claims she
should be subrogated to the rights of the municipality.

FARMERS
Excuanai
BANKERS
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Section 298 of the Rural Municipality Aect, R.S.S. 1920,
ch. 89, provides:—*“Overdue taxes may be recovered by suit
as a debt due to the municipality.” And sec. 293 provides.
—“The taxes aceruing upon or in respect of any land in the
municipality shall be a special lien upon such land having
priority over any claim, lien, privilege, or incumbrance
thereon except claims of the Crown.”

Mr. Miller’s objection is that taxes are not a debt and
there should not be subrogation on that account. I do not
think that the authorities cited by Mr. Miller apply, as the
Rural Municipality Act provides that overdue taxes may be
recovered by suit as a debt.

The plaintiff will have judgment as claimed against the
Farmers’ Exchange Bankers for half of the amount paid;
viz.: $169.91, and default costs, and, as against the de-
fendant, the Weyburn Security Bank, a declaration that the
plaintiff has a special lien upon the interest of the defendant
the Farmers’ Exchange Bankers upon the land in question.
and that such lien have priority over the mortgage of the
Weyburn Security Bank, and that the plaintiff is entitled to
an order for sale to pay such claim. If the amount is not
paid within three months the plaintiff may apply for an
order for sale to enforce the lien. The defendant, the Wey-
burn Security Bank will pay plaintifi’s costs.

Judgment accordingly.

JAMIESON v. JAMIESON,

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ.  April 8, 1921,

Partnership (§VI—25)—Father and Son in Partnership—Death
of Father—Will Authorizing Son to Renew Partnership with
Estate—Widow to be Paid Share of Profits—No Profits Owing
to Crop F‘Aﬂurm-—Appllcnlon by Widow for Administration
and  Declar of All Parties to Taking
Accounts and \\lndlng Up the Partnership——Partnership
Ordinance .0, 1911, ch, 94,

A testator, at the time of his death was carrying on farming oper
ations in partnership with his son the defendant. Under the
will the testator appointed the son and two sons-in-law
executors of his will, by which he devised and bequeathed
all his property to his executors in trust (a) during the life
time of the widow “to pay over to her my estate’s share of
the net profits derived from the operations of the Bandnath
stock farm' (b) at her death to convey to the defendant the
west half of the section on which the buildings were stated
to be situated upon condition of his releasing nis interest in
the other half and also paying off half of the mortgage indebt-
edness and (c) then to sell the east half and his share of the
chattel property and divide the proceeds among his children,
the defendant being excluded. The Court held that the part-
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1920 nership as it then stood was dissolved by the death under sec. Alta,
o 35 of the Partnership Act, but that the terms of the will auth- _
y suit orised the defendant to renew the partnership with the estate App. Div,

vides, f in place of the testator and on the same general terms, but as —
M all parties had acquiesced in taking the accounts for the Jamiesox
in the purpose of winding up the partnership, the effective dissolu- v,
lavim- tion took place not at the death but at the time the order was JaMIEsoN
yrance made, which being acquiesced in was the same as a dissolution

by mutual consent and therefore the circumstances under

which sec. 44 of the Partnership Ordinance could operate did
it and not exist and the widow had a right to have the profits
1o not according to the direction of the will which was adopted and
oa the acted on by the defendant,

1ay be

An application to sell the whole of the section for the purpose of
paying the debts of the partnership was dismissed on the
ground that the Court was not concerned with the rights of

st the - creditors beyond the right of one partner to see that they
sa. were paid. If it should happen that the creditors’ claims could

paid; not be met without resort to the west half of the section an

e de- application could be made later.

at the APPEAL from a judgment setting aside the Master’s re-

'mti.m:t port as to an allowance of interest, on an application for the
astion,

£ the i cppointment of an administrator and a declaration that a
_r; dt partnership was dissolved by the death of deceased, and a
'i: no(" ; vinding-up including a charging of the defendant with the

profits of the partnership.
C. A. Wright, for plaintiff, -
G. F. Auxier, for defendant.
The judgment of the Court was delivered by

Harvey, C.J.:—The plaintiff is the mother of the defen-
dant and is a widow. The administrator with will annexed
of her deceased hushand was during the course of the
action, added as a party plaintiff. At the time of his death

the husband and the defendant, his son were carrying on
;“3::: farming operations in partnership, the management being
Owing cntirely in the control of the defendant. The partnershin
tration property consisted of sect. 31-37-15 W, 4th, and some live
f:,"r::.';:; tock and other chattel property. The land was owned in

cqual interests by the partners but in the chattel property
g oper the father had a two-thirds interest.
l?; l';“;' While the partnership was subsisting the father died in
oathed 1917 having left a will under which he appointed defendant
he life and two sons-in-law his executors. By the will he devised
:“;ﬁ“"h and bequeathed all his property to his executors in trust:—
at the A. During the lifetime of the plaintiff “to pay over to her
stated ny estate’s share of the net profits derived from the opera-

‘or an
Wey-

gly.

Stuart

:‘::‘ehi(" tions of the Bandnath stock farm. . . . .” B. At her death
ot e 1o convey to the defendant the west half of the section on
dldren, which the buildings were stated to be situated upon condi-

b Pt 6—61 LR,
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tion of his releasing his interest in the other half and also
paying off half of the mortgage indebtedness, and C. Then
to sell the east half and his share of the chattel property
and divide the proceeds among his children, the defendant
being excluded.

In 1917 and 1918 the defendant carried on operation as
*heretofore but there were crop failures and no profits. In
1919, the prospects were better but in August of that year
this action wa& begun by the widow against the son, therc
heing no other parties at that time, but the plaintiff had a
rvelinquishment and assignment of all interest in the estate
from most of the children of deceased. The will had not
heen proved up to that time by reason of inadvertence, as
appears by statement of counsel.

The action asked for the appointment of an administrator,
a declaration that the partnership was dissolved by the
death of deceased and a winding-up including a charging of
the defendant with the profits, or if not ordered to account
for the profits with interest.

There was also a claim for relief under the Married
Women’s Relief Act, 1910 (Alta.) 2nd sess. ch. 18, but as
is apparent the proceedings were not so constituted as to
make it possible to deal with this question.

It was declared that the partnership was dissolved by the
death of deceased as provided by sec. 35 of the Partnershin
Ordinance C.0. 1911 ch. 94. And it seems to have been
considered a ry consequence that there should be an
order for winding up the business. In my view, that was
an error. No doubt the partnership as it then stood was
dissolved by the death, but the terms of the will authorised
the defendant to renew the partnership with the estate
standing in place of the testator, on the same general terms.

All parties however acquiesced in the taking of the ac-
counts for the purpose of winding up the partnership and
in the taking of the accounts the plaintiff, the widow, and
the administrator filed a claim of election to take interest
in lieu of profits relying on sec. 44 of the Partnership Ordin-
ance C.O.N.W.T. 1915 ch. 94.

Having regard to what I have said, my opinion is that
the effective dissolution took place not at the death but at
the time the order was made, which being acquiesced in was
the same as a dissolution by mutual consent and, therefore,
the circumstances under which sec. 44 could operate do no!
exist, and the right of the plaintiff is to have the profits
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also
Then
rerty
dant

according to the direction of the will which was adopted Alta.
and acted on by the defendant. App. Div.
I would, therefore, agree with the trial Judge who set =
2side the Master’s report in the matter of the allowance of ¥ e
interest, on substantially though not formally the grounds Jyiyirsoy
m as i have stated. This is the only question in the appeal and
In 3 ! would, therefore, dismiss the appeal with costs, but it will
year he necessary for the matter to go back to the Master to
there onsider and ascertain the profits, Inasmuch as it was
iad a greed by counsel before the trial Judge that there were no
state orofits for the years 1917 and 1918 there would appear to
I not ¢ no need of considering anything prior to the year 1919.
e, as There is a further question, however,
An application to sell the whole of the section the prop-
crty of the partnership for the purpose of paying the debts
of the partnership was made to a single Judge, and by con-
ent consolidated with the appeal without being dealt with
v him. The defendant resists the application. He is ready
to release all interest in the east half as provided by the
Jll but wishes to retain for himself the west half as in-
tended by the will. He expresses his willingness and readi-
wess to meet his share of the debts of the partnership.
In my opinion, under these circumstances no order should
y the ie made as asked for at the present time. We are not now
rship concerned with the rights of the creditors beyond the right
been k of one partner to see that they are paid. As between the
e an J partners, each must bear his own share of the debts. If it
; was i should happen that the creditors’ claims could not be met

ator,
* the
ng of
rount

rried
ut as
as to

| was without resort to the west half of the section and an appli-
wised cation were made on this behalf the case would have to be
state considered from a different aspect. But as between the two
rms. parties to this controversy who by their acts and the judg-
e ac- ment have elected to anticipate the time provided by the

y and will, for distribution of the assets, I see no reason why the
, and terms of the will should be disregarded any further than is
erest necessary to protect persons who are not beneficiaries under
)rdin- che will,

I would, therefore, at this stage, refuse the application
that to sell as far as it applies to the west half of the section.
ut at < There is no opposition to the sale of the remainder of the
1 was assets so the order may go to that extent if desired.

fore, No additional costs before us apparently have been incur-
0 no! red by the addition of this matter and it is therefore un-
rofits necessary to give any direction as to costs except that as
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{o the applicat.ion to the Judge the costs should be costs in
the winding up proceedings.
Appeal dismissed.

EDGINGTON v. JONES ET AL,
Saskatchewan King's Bench, Embury, J. June 18, 1921,
chinery—Failure of Vendor to

Sale (SITC—70)—0Of Farm Ma
Deliver or Post Copy of Agreement—Agreement Not Binding
on the Purchaser—Farm Implement Act RS.S. 1920, ch,
128, see, 19,

An agreement to purchase farm machinery, which comes under
the Farm Implement Act R.8.8. 1920, ch. 128, does not becom«
binding upon the purchaser, where no copy of the contract
has been delivered or posted to the purchaser in accordance
with sec. 19 of the Act

[See Annotation, Sale of Goods; Representations, Conditions and
Warranties, 58 D.L.R. 188.]

ACTION for return of money paid on the purchase-price
of a traction engine, return of notes, cancellation of the con
tract and damages.

A, E. Cairns, for plaintiff; J. C. Secord, for defendants.

Embury, J.:—The plaintiff purchased from the defen-
dants, the Jones Tractor & Implement Co., Ltd.,, a trac-
tion ¢ngine by agreement in writing conforming to Form
“A” under the Farm Implement Act, R.S.S., 1920, ch. 128.
The plaintiff claims the return of the money paid, return of
notes, cancellation of the contract and damages.

It is evidence that the machine was one which had been
used by defendant company for demonstration purposes in
their business as implement vendors, and the plaintiff urges
that the machine was not new, but a second-hand or rebuilt
one as contemplated by secs. 14, 16 and 17 of the Farm Im-
plements Act. I am not however prepared to hold on the
evidence that the machine is a second-hand one within the
meaning of the Act. and there is no evidence which would
bring it within the class described as “rebuilt.”

It is also urged by plaintiff that no copy of the contract
was furnished him as provided by sec. 19 of the Act, and
the weight of evidence is in favour of this contention.
Section 19 of the Farm Implement Act provides that th
contract is not binding on the purchaser until the copy is
delivered or nosted.

Also the evidence shews that the engine did not satisfy
the warranty as to working properly and that the defen-
dant company did not make it work properly. The plain-
tiff’s use of the machine, in my opinion, was not such as to
give rise to the presumption that he had accepted the

it " i



w to
ading
y ¢h,

inder
come

tract
lance

and

rice
con-

its.

fen-
rac-
‘orm
12R.
n of

een
8 in
rges
ilt
Im-
the
the
suld

ract
and
ion.
the
y is

isfy
fen-
ain-
s to
the

61 D.LR.] DOMINION LAW REPORTS

machine prior to his repudiation of the contract by letter
of his solicitor dated July 24, 1920.

I cannot find on the evidence that the plaintiff suffered
any damages, certainly not within the contemplation of the
parties. It is in evidence that plaiatiff did not give the notice
of rejection provided for by Form “A,” para. 2, within the
proper time.

1t is not necessary to deal at length with the issues which
wrise, No copy of the contract having been Aelivered or
posted the agreement to purchase never became binding on
the purchaser. Even if acceptance by the purchaser, would
operate as a completion of the purchase, and do away with
the necessity of compliance with sec. 19 (and as to this 1
xpress no opinion), still the fact is that there was not, on
the evidence, an acceptance of the machine.

The vlaintiff is entitled to judgment for the recovery of
the moneys paid as claimed for, including principal and
interest which I think is properly allowed at 7% per an
um, and to the return of his notes, and cancellation of the
contract and his costs. The defendant is entitled to pos-
swession of the engine.

There is no liability proved against the defendant H. A.
Tones and as against him the action will be dismissed with
costs,

The deferdant company counterclaimed against the
plaintifi and his wife Beda Edgington for the balance due
on the price of the tractor. But for reasons which neces-
sarily follow from the findings above set out, the counter-
c'aim will be dismissed with costs.

Action dismissed.

DUGGAN v. MURRAY,
Quebee Superior Court, Bruneau, J. January 28, 1921,

Heformation of Instruments (§1—1)—Documents Filed as Exhibits
in a Case—Power of Court to Modify or Change,

I'he Court has no power to authorise modifications or changes to
be made to documents filed as exhibits in a case.

MOTION by plaintiff that the attorney of record in the
case be authorized to rectify an exhibit filed. Motion re-
‘used.

C. M. Cotton, for plaintiff.

Gouin, Lemieux & Parent, for defendant.

The Court:— .

Que,

8.C,
Ducuax
¥
MunRray
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Wherecas the plaintiff’s motion alleges :—

“Whereas the plaintiff is suing defendant in the pre-
sent action for the sum of $1,000, which defendant agreed
to repay plaintiff under the agreement Ex. P-1 signed be-
iween the defendant and one Charles M. Cotton; it is al-
leged in para. 9 that in becoming a party to the said agree-
ment, plaintifi’s Ex. No. 1, the said Charles M. Cotton was
acting solely as the agent of the plaintiff herein to the
knowledge of the said defendant, the said sum of $1,000 men-
tioned in the said agresment having been paid by the plain-
{ifl here'n by his accepted cheque payable to the order of the
defendant ; it is alleged in para. 10 that it appears in and
by the said plaintifi’s Ex. No. 1, that the said Charles M.
Cotton has transferred to the plaintiff herein all his right,
title and interest in and to the said contract, plaintiff’s ex-
hibit nn, 1, and has the right to demand the refund of the
suid sum of £1,000; the attorney for plaintiff in the present
case who gigned the declaration herein is the same person
who signed plaintiff’s Ex. 1 and that to the knowledge of
the defendant ; by oversight no transfer of the rights of th
said Charles M. Cotton under the agreement plaintiff’s Ex.
1 filed herein, to the plaintiff herein was made on the said
exhibit as alleged in the declaration herein, before the de-
claration and exhibit were returned into Court; it appears
that the failure to endorse the said transfer on the said ex-
hibit is due to oversight;

Wherefore motion by and on behalf of the plaintiff that
the said Charles M. Cotton, attorney of record in the pre-
sent case, be authorised to sign a transfer of his rights in
the said Ex. P-1 on the said exhibit in the following terms:

“Montreal, December 18th, 1920.”

“For valu: received, I, the undersigned, Charles M. Cot
ton, hereby assign, transfer and make over unto Thomas J
Duggan, of the City and District of Montreal, agent, all
my rights, claims and demands in, to and arising out of
the within and foregoing agreement.”

The whole under such terms and conditions as this Hon-
ourable Court may order’;

Considering that the authorisation asked for by said mo
tion would have the effect to change the title alleged by
‘he plaintiff in support of his demand; that the object o
the said motion is not to amend the plaintiff’s declaration
but to give him a new and different title; that this Cour
has no power by any articles of the Civil Code or by the
Code of Civil Procedure to grant such a demand; that th
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plaintiff’s motion is unfounded in law; doth dismiss the
plaintifl’s motion with costs.

Motion dismissed.

MUNICIPAL DISTRICT OF BOW ISLAND v. WERTZ,
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ. April 29, 1921,

Judges ($IV—40)—Jurisdiction of Judge of Supreme Court to Set

Aside Direction of Another Judge of Co-ordinate Jurisdiction,

Where a Judge of the Supreme Court of Alberta has directed the
taxing officer, on a taxation of the costs of an action to allow
as costs a reasonable sum for accountant's fees m making
an audit before action and the taxing officer has allowed the
amount of the account rendered, a Judge of co-ordinate juris
dietion cannot on an appeal from the taxing officer on this
allowance, disallow the whole item on the ground that it
could not be allowed as costs, as this is in reality a setting
aside of the direction of the other Judge which he has no
jurisdiction to do.

2. Costs  (811—43)—Fees of Accountant in Making an Audit as
a Result of Which Action is Commenced—Cannot be Included
as Costs of Action,

Accountant's fees for making an audit of the books of a munici-
pality as a result of which an action is begun against a former
secretary-treasurer for an accounting and payment over of
the amount found due from him to the district, cannot be
allowed as costs of the action under sub-rule (2) of Rule 16
(Alta.) relating to costs,

APPEAL by plaintiff from the decision of McCarthy, J.,
and appeal by the defendant from the judgment of Walsh,
4., in respect to the allowance of an accountant’s fees as
costs, and also in respect of an allowance of an amount for
commissions on taxes collected by the bailiff of the plaintiff.

W. Beattic, for appellant.

H. P. 0. Savary, K.C., for respondent.

The judgment of the Court was delivered by

Harvey, C.J.:—The defendant was the secretary-treasure.
fthe plaintiff for several years. After he ceased to be so the
laintifl caused an audit to be made of his accounts and in
consequence of the result of the audit, this action was be-
zun against him for an accounting and payment over of
the amount found due from him to the district. A reference
was held before Jackson, Co. Ct. J., who, after taking evi-
dence, found the defendant liable to the plaintiff in the sum
of $274.83. On the application to Walsh, J., for judgment
on the report he made some slight alterations and added a
sum of $494.98 and gave judgment against the defendant
for $759.83. He also directed the taxing officer on the taxa-
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tion of the costs to allow as costs a reasonable sum for ac-
countant’s fees in making the audit before action. The ac-
count rendered for this was $300, and the taxing officer
allowed it at that amount. An appeal from the taxing officer
on this allowance was taken to McCarthy, J., who disallowed
the whole item on the ground thut it could not be allowed
as costs,

The plaintiff has appealed from the decision of Me-
Carthy. J., and the defendant has appealed from the judg-
ment of Walsh, J., in respect of the allowance of $194,98
und the allowance of the accountant’s fees as costs.

Dealing first with the appeal from McCarthy, J., it seems
to me quite clear that it must be allowed because his deci-
sion wae in reality a setting aside of the direction of Walsh,
J., which he had no jurisdiction to do. The appeal from the
taxing officer to him should be dismissed with costs.

Then on the appeal from Walsh, J., as to the allowance ot
these fees as costs, I am of opinion that the view of Mc-
Carthy, J., is correct and that they cannot properly be in-
cluded in the term “costs” under the rule. Walsh, J., thought
they could come under the inclusion of sub-rule (2) of R. 16
relating to costs, which says costs may include “the reason-
able charges of accountants, engineers, or other experts for
investigations and inquiries made for the purpose of giving
evidence or assisting in the conduct of the proceedings.”
but the affidavit of the plaintiff’s secretary states “that this
action was commenced by the plaintiff against the defen-
dant as the result of the said investigation,” clearly estab-
lishing that the inquiry was not made for the purpose of
giving evidence or assisting in the proceedings, since unti!
the inquiry was completed it was not determined that there
would be any proceeding and any evidence, If in the result

it had appeared that there was no liability on the part of

the defendant there would have been no action.

If the rule had not said simply “made” but had added
“useful” or taken advantage of “for the purpose, ete.” it
would have included this inquiry, but no doubt it was
thought that costs of proceedings should be limited to some-
thing really part of the proceedings.

Mr. Savary states that he asked that the allowance be
made either as damages or as costs and if it cannot be al-
lowed as costs that it now be allowed as damages. No such
claim was made apparently until the very end of the case,
and I would, hesitate to allow it as damages under such
circumstances and I may add that, though not having care-
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[ully considered it, my impression is that it would in any
ovent be too remote to be allowed as damages.

The other point of appeal is as to the item of $494.9%,
This was the amount of commissions at the rate of 10% on
taxes collected by a bailiff of the plaintiff. There had been
an arrangement by which 10% commission was authorised
by the council in favour of two persons but this was re-
voked and a new resolution was passed authorizing one of
these persons to act as bailiff and colect the different taxes.
(he referee finds that the council did not intend that he
hould be paid 10% commission but that the defendant being
of a contrary opinion, and intending to carry out the will
of the council had made an agreement with him that he
was to be paid such commission and refuses to hold him
liable to pay the plaintiff the amount of such commission.
On this, however, the trial Judge took the opposite view of
liability. 1 frankly confess myself unable to see on what
ground liability to pay these moneys can be ascribed to th~»
defendant. 1f the contract authorising the payment was
invalid as nct authorised by the council, the money might
perhaps be recovered from the bailiff who had received it
but why the defendant, who had innocently acted on an
honest misinterpretation of the council’s intention, should
he held liable.I cannot see.

Mr. Savary argues that the accounts shew that a portion
of this at least was paid by the defendant to the bailiff and
that much payment being directly contrary to a provision
of the statute, he should be held liable at least to that extent.
I cannot find any satisfactory evidence on which to base a
finding such as Mr. Savary contends for and I do find an
explicit denial by the defendant that he paid the bailiff any
commissions, all of which he says the bailiff retained. 1
think, therefore, the appeal should be allowed as to this
item and the amount of the judgment should be reduced
accordingly.

The result of this will be that the judgment will be for
5261.85 and costs and that it being within the lower juris-
diction of the District Court, the costs should be taxed ac-
cording to column 1. 1 think, however, that under the cir-
cumstances, they should not be reduced by the operation of
1. 27 which should not apply and also that there should be
1o set off in favour of the defendant.

As regards the costs of appeal, each party has won his
appeal but the appeal of the plaintiff from the judgment of
McCarthy, J., is much simpler than the other and did not
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N.S. involve the preparation of the appeal book. The one shoul
8.C. be set off against the other but to avoid the difficulties o
—— the division of the work, I think justice will be fairly don
Lowexzo by directing that the costs of the defendant’s appeal as
curepy  Whole be taxed to the defendant and that the total fees b
Arririonar. then divided by two, and the result allowed as the n
L Co. amount of fees allowable to him after the set off. If th
plaintiff had any disbursements in connection with its ap
peal they may be set off against the defendant’s costs. I

the final result the defendant’s costs of appeal will be s

off against the plaintifi’s judgment and costs.

Judgment accordingly

-
2o

LORENZO v, CHESLEY ARTIFICIAL LIMB €O,

Nova Scotia Supreme Court, Russell, J., Ritchie, E.J., and

1
s Mellish, J. April 21, 1921.
[TE8 b
i o Contracts (§1IA—128) —Purchase of Artificial Leg—Guarantee—
it ;_‘, Re-adjustment Required Owing to Shrinkage of Stump—
! “'tk Refusal of Purchaser to go to Vendor's Place of Busines.
iy Unless All Expenses Paid—Oral Agreement That He Would
.J Go When Contract Was Made—Plaintifi's Refusal to Go Un

reasonable—Dismissal of Action,

The plaintiff purchased an artificial leg from the defendants und«
the following guarantee, “we hereby agree to construct th
above described limb or appliance for. . . .and to make i
of the best material, and we do hereby guarantee that it wil
not chafe or injure the stump in any way and will be a perfec

fit in all ways. We also guarantee to keep the. . . .in repa
for , ... years from date of contract free of charge providin
P is given fair usage and is returned to us promptl

and prepaid as soon as any defects appear. We further agre
to make any fittings or changes to the socket or corset, mad
necessary by shrinkage of the stump, free of charge at an
time within . ., . . years.” After a certain length of time th:
limb required refitting, owing to shrinkage of the stump, an
the plaintiff refused to go tq Hantsport for this purpos
unless all his expenses from New Waterford were paid by th
defendant; it was admitted that the plaintiff was told at th
time that he would have to go to Hantsport for readjustment
The Court held, reversing the trial Judge, that it was perfect!
¥ reasonable that he should do so and that the course taken b
the plaintiff was not justified and was not reasonable and wa
not in the contemplation of the parties when the contract wa
made, and that he could not recover,

APPEAL from the judgment of Finlayson, Co.Ct.J., i1
favour of plaintiff in an action brought against the defen
dant company in an action to recover the sum of $150 pai
to the defendant for an artificial leg and for damages fo
loss of work in consequence of the alleged defective con
struction of the limb supplied.
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S. A, Chesley, K.C., for appellant,

. A. Cameron, K.C., for respondent.

Russell, J., agrees with Ritchie, E.J.

Ritchie, E.J.:—The defendants are manufacturers of
artificial arms and legs carrying on business at Hantsport,
The plaintifi: purchased an artificial leg from the defen-
dants; he alleges that it turned out to be useless for the pur-
pose for which it was intended and he claims damages. The
objection which the plaintiff had to the leg was that it did
not fit., I think it is clear that the difliculty with the leg
was caused by a shrinkage of the stump. The plaintift
admits that it was satisfactory and fitted properly when he
received it. The leg was constructed under the following
guarantee:

“We hereby agree to construct the above described limb
or appliance for M and to make it of best material,
and we do hereby guarantee that it will not chafe or injure
the stump in any way and will be a perfect fit in all ways.
We also guarantee to keep the in repair for .
vears from date of contract free of charge providing the

is given fair usage and is returned to us promptly and
prepaid as soon as any defects appear. We further agree
to make any fittings or changes to the socket or corset, made
necessary by shrinkage of the stump, free of charge at any
time within years.

“For growing persons we agree to do all lengthening and
enlarging free of charge for years.

“I have read the above contract and find same satisfac-
tory and I hereby agree to the same.”

The question is, was the plaintiff required to go to Hants-
port to have the leg adjusted and fitted.

The County Court Judge has held that this would be an
unreasonable requirement.

[ quote from the judgment: “It is true that plaintiff
admits that defendants told him that he would have to go
to Hantsport, perhaps in a year's time, to have the limb re-
adjusted. There was no written contract between the par-
tics and T cannot find that this requirement of going to
Hantsport for readjustment was made a part of the con-
‘ract. T am of opinion that this requirement of going to
Hantsport before the defendant would attempt to remedy
the defects existing in the limb was unreasonable.”

' \I\'ith great respect I am unable to agree with the trial
udge,

Apart from the fact that the plaintiff was told at the
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time that he would have to go to Hantsport for readjust-
ment, it seems to me that it is perfectly reasonable that he
should do so, and where the trouble arises from shrinkag:
of the stump I doubt if satisfactory readjustment could b
made without the presence of the plaintiff at the place wher
the work was being done. The defendant company pointe!
this out in their letter of May 28.

In that letter the defendants say:—“We explained that
the stump had shrunken and the remedy was padding and
advised you to send the leg or let Mr, Lorenzo come with it
If you send the leg we have to guess how much padding t
put on, but if he comes himself, we can make a perfect fit.’

In the letter of defendant company to the plaintiff’s soli
citors of November 12, it was intimated again that the bet-
ter way was for the plaintifi to come to Hantsport, but he
was given the alternative of sending the limb with “full and
proper instructions.”

This alternative the plaintiff did not accept and his soli-
citers replied as follows:—

“Dear Sirs:—

“We are instructed to say to you that if you pay Otto
Lorenzo his transportation both ways from New Water-
ford to Hantsport, and all his expenses when in Hantsport,
and fit him with a good and sufficient artificial limb free of
costs, that Mr. Lorenzo will be satisfied. With anything
short of that he will not be satisfied. but he will bring action
for damages.

“I1 you do not care to accept his proposition kindly nam:
solicitor to accept service of writ.

“Yours very truly,
“LANGILLE AND SMITH.”

I think the position taken is not justified and to my mind
it is not reasonable. The course suggested was not in the
contemplation of the parties when the contract was made
because the plaintiff was told he would have to come to
Hantsport for readjustment of the limb.

I would allow the appeal with costs and dismiss the action
with costs.

Mellish, J.:—I agree in allowing the appeal and dismiss-
ing the action.

Appeal allowed ; action dismissed.
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PALMER SCHOOL AND  INFIRMARY OF CHIROPRACTIC v,

wdjust- CITY OF EDMONTON ET AL.

::l‘;{tah‘ £ Alberta Supreme Court, Hyndman, J.  April, 1921, v

¢ !

1d :Z Libel and Slander (S8ITTA—96) —Chiropractors and Physicians— ParLmer
u D¢ Differences Between, Matters of Public Interest—Necessity of Scnoo
wher ; Proving Actual Malice in Defamatory Article by One Against A

ointed ! the Other, Cury or
Differences between the medical profession and the chiropractors FEPMONTON

must be regarded as a public question and stitements made

d that by one as against the other of them, whilst not absolutely

& and privileged, are matters of public interest and come under the

,g ,' heading of matters “qualifiedly privileged” and actual or real

rith it malice must be proved in an action for a defamatory article

ing to . written by one against the other,

it fit.” ACTION to recover damages for an alleged defamatory
s soli- ; icle written by the defendants against the plaintiff,
1e bet- =z Dismissed.
ut he J H. C. Macdonald, for plaintiff,
Il and - F. Ford, K.C., and J. C. McDonald, for defendants Parks
3 and College of Physicians and Surgeons,
s soli- b J. C. F. Bown, K.C., for City of Edmonton.
Hyndman, J.:—The merits or demerits of the science,
philosophy or art of chiropractic is not in issue in this

- Otto 1 setion except incidentally as regards the question of priv-
Vater- lego, and it is not necessary for me to analyse its various
sport, : principles and methods. It is suflicient to say that it
ree of | is claimed to have been discovered (by accident) by one Dr.
thing D. D. Palmer as a healing art along lines different from
wetion and largely in opposition to the generally accepted science

of medicine upon which the professions and practices of the
members of the College of Physicians and Surgeons of this
Province are based.

The College of Physicians and Surgeons is a provineially
mcorporated body and, I think, must be looked upon as, at
‘east a “quasi-public” institution not brought into existence
exclusively for the protection of its members in their pro-
fessional capacity, but also indirectly as a safeguard to the
licalth and welfare of the people of the Province generally.
In effect, the rights which have been conferred upon the
) : college were granted on a condition that they should exist
ction ] not only for their advancement and protection, but in addi-

tion and very largely for the reason that the general health

name

0.
mind
n the
made
ne to

miss- and welfare of the public would also be advanced and pro-
tected thereby.

ssed. i This being the case, I do not think there can be much
doubt but that the differences between the medical profes-
¢ion and the chiropractors must be regarded as a public
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question, and statements made by one as against the othe:
! . of them, whilst not absolutely privileged, are matters o
— public interest and come under the heading of matte)
Parmer — “qualifiedly privileged.” If 1 am correct in what 1 have said ’
o %% then admitting for argument’s sake the defamatory natur«
Ciry or  Of the article complained of, actual or real malice must b
Evmoxtox proved, and the burden of proof of such actual or rea
malice is shifted to the shoulders of the plaintiff.
The only evidence of malice, apart from the circumstance
of the article complained of not being in strict accordanc:
with the facts, is that of the defendant Parks in his exam
ination for discovery as against himself only and of Di
J. S. Wright as an oflicer of the College of Physicians anc
Surgeons. As to the defendant the City of Edmonton ther
is no evidence whatsoever beyond the fact of defamation.
A review of Dr, Parks’' examination, whilst disclosing
perhaps that he may not have exercised the greatest care
or even as much as he might reasonably be expeeted to i
acquiring information on the subject, does not, in m
opinion, under the circumstances amount to such reckless
ness as to warrant the conclusion that he was actuated b)
real or express malice. In order to arrive at that conclusior
' in my opinion, more definite and positive testimony mus!
be forthcoming
There is no evidence whatsoever of real malice on th |
part of the other two defendants. L
Assuming the correctness of my foregoing conclusion |
with regard to the question of qualified privilege, then th
necessary result must be that the action be dismissed a
against all the defendants.
As to the article in question being defamatory, 1 think |
am bound to find as a fact on the evidence that it is not i1
strict accordance with the facts as sworn to by the witnes
Palmer whose evidence is not contradicted, Circumstance
were such, however, that I think it would have been mor
advisable that the plaintiff, rather than instituting thi
action, should have refuted such incorrect statements or a
least after acquainting the defendants with the exact facts
had then requested a retraction or statements disclosin;
the source of their information and the reasons for the pub 1
lication of the impugned article. Had this course been r« I
| sorted to and the defendants then refused to take any actio .5
towards rectifying any erroneous impression which ma :
have resulted from the publication of their article, I think
perhaps the result here would have been different.




D.L.R.

othei
ers ol
atter:
» said
ature
ust b
r rea

Aances
danc
pxam-
if Dr,
s and
ther
tion.
osing
care
to i
nom)
Kless
pd by
1sion
mus!

1 the

sion
n the
d a

ink |
ot it
tnes
\nce
mort
thi
or a'
acts
)sing
pub
1 re-
tion
ma)
1ink

i1 D.LR.] DOMINION LAW REPORTS

[aking everything into ecnsideration, I think it a proper Sask.
<0 in which all parties should pay their own costs.

C.A.
Judgment accordingly.
Rem &
T — Kl AST
A\
REID & KEAST v. A, E. McKENZIE €O, LTD, A B M

iskatchewan Court of Appeal, Haultain, C.J.8., Lamont and Keszie Co.
Turgeon, JJ.A. August 5, 1921,

!umuml and Agent (BHA—3)—Agent  provided  with  Contract
Forms—Agent A tly Having Full  Authority—Verba
Re ~Irhllnnn Pla on Authority—Agent Exceeding Restricted
Authority—Liability of Principal,

prineipal who provides his agent with forms of contract to be
entered into with prospective vendors and which on their face
give the agent full authority to act for the principal, cannot
hy verbally imposing conditions and limitations onr the author-
ity of the agent, escape liability for acts done by him in excess
of the imposed restrictions s regards contracts made with
persons who have no notice of such restrictions

APPEAL by plaintiff from the judgment at the trial
dismissing an action for damages for breach of contract.
Reversed.

W. B. O'Regan, for appellants.

J. Hillyard Leech, K.C., and W, P. Cumming, for respond-
ents.

The judgment of the Court was delivered by

Lamont, J.A.:—On August 30, 1919, the defendants’
representative, one Thompson, entered into the following
contract with the plaintiffs:—

“I hereby sell to A. E. McKenzie Co. Ltd., Seed Mer-
chants, Brandon, Man., stock as per description and terms
herein recited:

Variety: Orloff Oats grown on braking.

Quality: Sample submitted.

Quantity: 4,000 Bus.

Price: 88c. F.0.B. Hassan.

Dockage: 114%

Shipment: On or before September 30, 1919,

Bulk or Sacked: Bulk.

Accepted.
E. McKenzie Co. Ltd. Reid & Keast
‘F. C. Thompson’ Per ‘H. Reid,’
Purchaser, Seller.

A Asimilar contract was entered into for 2,500 bushels
! Victory oats, Two car loads of Orloff oats, containing
1014.62 bushels and one car of Victory oats, containing
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1,970 bushels, were placed on the track at Hassan. Thes
the defendants refused to accept, on the ground tha
the sample forwarded by Thompson shewed a percentag:
of wild oats, which rendered the grain unfit for thei
purposes, and they had not contracted for oats of thi
class. On the refusal of the defendants to accept the
grain, the plaintiffs sold the Orloff oats to James Richard
son & Sons for $2,720., The car of Victory oats they sol
to the defendants for $1,618.95. These prices were th
best they could obtain. There was evidence that the pric
of oats declined from September 1 to September 15. Th:
plaintiffs then brought this action for the difference be
tween the amount received by them for the oats and th:
contract price. The defendants disputed liability on th:
ground that Thompson had authority to make contract
for them only on condition that they approved of th
samples, which he was to forward. Thompson testified tha
when the contract was executed he told the plaintifi
that the contracts were to be operative only if the defend
ants were satisfied with the samples. The plaintiffs tes
tified that he made no such statement. The trial Judg
held as follows:—*“I find as fact that between Thompso:
and the plaintiffs there was a concluded contract but un
fortunately I am led to hold that Thompson had not th
authority of the firm to form though he did form a con-
cluded contract, so the action must be dismissed with costs.”

This finding of the trial Judge shews that he accepte!
the testimony of the plaintiffs that nothing was said abou
the contract becoming operative only in case the defend
ants approved of the samples. A perusal of the evidenc:
satisfies me that he was right in so doing. The questio
then is: Did Thompson have authority to sign the con-
tracts on behalf of the defendants, or was he, as the plain
tiffs allege in the alternative in their pleadings, held out b
the defendants to have such authority ?

The defendants admit that they sent him out armed
with the forms of the contracts actually entered into. The:
admit also that he had authority to get the plaintiffs 1
sign these contracts, and that he had authority to sign
them on behalf of the defendants, subject to this: tha
he must stipulate that the contracts were not to come into
effect until the company had approved of the samples. He
represented to the plaintiffs that he ha.! authority to enter
into these contracts on behalf of the defendants. As ev'-




D.L.R.

Thes
d tha
entag:

thei
if thi:
pt the
chard-
y sol
re th
) prih

Th«
ce be
ad the
m the
itract
f th
d tha!
intifl
efend
8 tes
Judg
npsoi
it un
it the
1 con
osts.”

repte
abou
»fend
denc:
estion
) con-
plain
wut b

wrmed
The:
fis 1
sign
thil'
e into
8. He
enter
3 evi-

61 D.L.R.] DOMINION LAW REPORTS 97

dence of that authority he produced the contract forms. He Sask,
did not mention, as the trial Judge has found, the limita- FA;
tions on his authority which had been verbally given to —"
him, but which did not appear on the forms, The prin- ';('f"' &
ciples applicable to this case are, in my opinion, summed up 'VA"
in 1 Hals. at pp. 201, 202, as follows:— A. E. Mc-
“429. Where a person has by words or conduct held out *&vzw  Co.
another person, or enabled another person to hold himself
out, as having authority to act on his behalf, he is bound,
as regards third parties, by the acts of such other person
to the same extent as he would have been bound if such
other person had in fact had the authority which he was
held out as having.
431, Wheré a principal, in conferring authority upon his
agent to act on his behalf, imposes conditions or limitations
on its exercise, no act done by the agent in excess of the
conditional or limited authority is binding on the principal
as regards such persons as have or ought to have notice
of such excess of authority.
But, in the absence of notice, the principal cannot, by any
instructions to his agent, escape liability for acts done by
the agent which fall within the apparent scope of his
authority.”
The arming of the agent with the defendants’ contract
forms and the sending him out to have these forms executed
by the plaintiffs was, in my opinion, a clear holding out by
the defendants that he had their authority to make the
contracts., The defendants were, therefore, bound by the
contract entered into by Thompson, as the plaintiffs had no
notice of the limitations which had been placed upon his
authority.
The defendants having entered into a binding contract
repudiated it without just cause. Repudiation on their
vart gave the plaintiffs the right to accept the repudiation
and put an end to the contract. That they did so is estab-
lished by the fact that they sold the Orloff oats to Richard-
son & Sons and the Victory oats to the defendants at the
then market price, which was considerably lower than the
contract price. This acceptance by the plaintiffs of the de-
fendants’ repudiation put an end to the contracts for all
purposes except that of bringing an action for the damages
sustained in consequence of such repudiation.
Johnstone v. Milling (1886), 16 Q.B.D. 460; Lodder v.
Slowey, [1904] A.C. 442,

7—61 LR,
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Under the Sale of Goods Act, R.S.B.C. 1911, ch. 203, the
measure of damages in a case like the present is the esti-
mated loss directly and naturally resulting in the ordinary
course of events from the buyers’ breach of the contract.

In Braithwaite v. Foreign Hardwood Co., [1905] 2 K.B.
543, the plaintiff sold to the defendant a certdin quantity of
rosewood. The defendant wrongfully refused to accept de-
livery of the consignments on their arrival and repudiated
the contract. It was held that he was entitled to damages
based upon the difference between the contract price and
the price at which it had been sold by him as against the
contract,

In Greer v, Dennison (1911), 21 Man. L.R. 46, the pur-
chasers of an article refused to accept it when delivery was
tendered. The seller then sold at public auction which was
reasonably advertised and of which notice had been given
to the purchasers. In an action for damages for breach of
contract, the Court of Appeal held that the plaintiff was en-
titled to recover the difference between the contract price
and the net amount realised.

It was argued that the plaintiffs, by making a new con-
tract for the sale of the Victory oats to the defendants,
must be held to have discharged the former contract in so
far as these oats are concerned. In my opinion that does
not follow. Parties to a contract may discharge the same
any time before breach, by a new agreement relative to the
same subject matter. But in order that the new agreement
shall have that effect, the parties must have intended tha
it should be substituted for the former contract, either in
whole or in part. Here, there was no new agreement be-
fore the breach, nor can it be said that the parties when
they did make the new agreement in respect of the Victory
oats contemplated that it should be a discharge of the con
tract made by Thompson, for at that time the defendant
contended that they had not made any such contract.

The appeal should, therefore, be allowed with costs; th
judgment below set aside, and judgment entered for th:
plaintiffs, with costs, for the amount claimed: $952.97,
Appeal allowed

PETERSON v. VANCOUVER GAS €O, LTD. AND KEILLOR,

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher and McPhillips, JJ.A. March 19, 1920,

Discovery and Inspection (§IV—20)—Prosecution for Theft of G-
—Acquittal of Accused—Action for Malicious Prosecution -
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Examination for Discovery—Refusal of Witness to Answer
Questions as to Reasonable and Probable Cause—When Witness
May Refuse to Answer—Public Policy—Questions Caleulated
1o Discourage the Giving of Information Leading to the Invest-
igation and Punishment of Crime,

The plaintiff having been acquitted on a charge of stealing gas
brought an action for malicious prosecution, and the witness,
an officer of the company on examination for discovery refuseed
to answer questions as to reasonable and probable cause. On
an application to strike out the defence because of such
refusal the Court held that in the absence of special circum-
stances it would not order such questions to be answered on
the ground of public policy, The Court of Appeal reversing
this decision in part, held that the proper test was, were the
questions such as to discourage the giving of information
leading to the investigation and punishment of crime and the
rule against disclosing its source must prevail where the
inquiries are directed to persons and the information is from
persons; where however the witness has examined the locus in
quo and from his own observations irformed himself as to
the facts bearing on the guilt or innocence of the accused the
rule is inapplicable.

[Maass v. Gas Light and Coke Co. [1911] 2 K.B. 543; Humphrey
v. Archibald (1893), 20 AR, (Ont.) 267, referred to.)

APPEAL from an order of Murphy, J., of September 29,
1919, dismissing the plaintiff’s application to strike out the
defence by reason of the refusal of the defendant Keillor
to answer questions submitted to him on behalf of the plain-
tiff on his examination both personally and as an officer of
the defendant company. The action was for damages for
false arrest and imprisonment and malicious prosecution,
the defendant having preferred a charge on May 30, 1919,
that the plaintiff, on May 29, stole gas, the property of the
defendant company, and a second charge was preferred on
June 4, that on May 30 he stole gas. On the first charge
a warrant was issued and the plaintiff was arrested and
imprisoned. Both charges were dismissed by the magis-
trate.  On the examination of the defendant Keillor for
discovery, on advice of counsel, he refused to answer any
question disclosing the facts and circumstances upon which
he preferred the charge. Inter alia the defendant refused
to answer the following questions:—

“Was it you who gave Carper instructions to go to the
home in question on the night of the 29th of May? Was
Carper at that time your superior or inferior officer? What
instructions did you give Carper with regard to the matters
in question? What is Carper’s position with the defendant
company? Did you make any inquiries from Mrs. Tewson
with regard to the action in question before swearing out

B.C.

CA,
Prrersox
V.
Vancouver
Gas Co.
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B.C. the information against Peterson? Did you make any
CA. inquiries from Mrs, Tewson after swearing out the informa-
— tion? When did you first see Mrs. Tewson with regard to

"”?“"-“ the matters in question ?”

Vascouver  The judgment appealed from is as follows:—

Gas Co. Murphy, J.:—In so far as the questions which defendant
refused to answer were directed to the point of reasonable
or probable cause, it seems clear, as in authority of Maass
v. Gas Light and Coke Co., [1911] 2 K.B. 543, that in the
absence of special circumstances, the Court will not order
such questions to be answered on discovery. The principle
of the decision is equally applicable to discovery by way of
examination as by way of interrogatories, for it is based
on the ground of public policy. The case of Humphrey v.
Archibald (1893), 20 A.R. (Ont.) 267, a decision on the
discovery by examination made, holds definitely that the
name of informant, whose information led to the prosecu-
tion, cannot be asked on discovery examination. No special
circumstances were shewn to exist here. 1 did not care-
fully consider each question, and it may be that some of
them should be answered. If so, the matter may be spoken
to again, but answers to all questions directed to reasonable
and probable cause were properly refused in this case, no
special circumstances having been shewn,

J. A. Maclnnes, for appellant.
McPhillips, K.C., for respondents,
Macdonald, C.J.A.:—This is an appeal from an order of
Murphy, J., dismissing an application to strike out the state-
ment of defence because of the refusal of the defendant
Keillor to answer questions on examination viva voce for
! discovery. He was being examined as a defendant and
A also as an officer of the defendant company.
# The action is for malicious prosecution of the plaintiff
o at the instance of the witness acting as such officer, for the
g theft of gas. The refusal to answer the questions was
based on the principles affirmed by the Court of Appeal
in Maass v. Gas Light and Coke Co., [1911] 2 K.B. 443,
Before entering into the subject as to whether any of th
o questions fall within the class of questions which English
. Courts have not compelled a party to whom interrogatorie-
had been exhibited to answer, I wish to make some observa
tions upon the argument advanced by counsel for the de
fendants, that owing to the difference between our Rules o!
Court and English rules, the English cases are inapplicable
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here. Our rules provide for interrogatories as do the Eng-
lish rules, but are supplemented by rules, not found there,
permitting viva voce examination of parties for discovery.
Under the latter, one party may compel his adversary to
attend before an examiner and “testify in the same manner,
upon the same terms and subject to the same rules of ex-
amination as a witness,” and it is also provided that “any
one examined orally under these rules shall be subject to
cross-examination and re-examination; and the examina-
tion, cross-examination and re-examination shall be con-
ducted as nearly as may be as at trial.” These rules may
in some respects be wider and in others narrower than the
English rules respecting interrogatories, but they do not,
in my opinion, interfere any more than do the Euglish
rules with the inherent power of the Court to exclude evi-
dence on grounds of public policy.

The objections to answering the questions are founded on
the grounds referred to by Cozens-Hardy, L..J., in his rea-
song, concurred in by the majority of the Court, in the
above mentioned case, and as 1 understand them as therein
stated, and by reference to other authorities on the sub-
ject, they are grounds of public policy.

I am inclined to think that the following observations of
the Lord Justice have been given in the argument of plain-
tifl’s counsel too wide a meaning. *“‘What information,’
‘what steps,” ‘what grounds,” ‘what precautions,’ ‘what en-
quiries,” necessarily involve the source of the information
and the appellant’s counsel admitted that this was the ob-
ject of the interrogatory.”

Now, I think the real test is, were the questions such as
to trench in the policy aforesaid, that is to say, were they
calculated to discourage the giving of information leading
to the investigation and punishment of crime? The words
“information” and “inquiry” are not necessarily confined in
their meaning to inquiries made and information obtained
from persons., One may inquire into circumstances and
inform oneself by personal inspection of things, and the dis-
closure of these sources of information may have no tend-
ency whatever to hamper the administration of justice, If,
however, the enquiries are directed to persons, and informa-
tion is from persons, the rule against disclosing its sources
must prevail, but, in my opinion, that rule is inapplicable
when, for instance, the witness had examined the locus in
quo and from his own observations had informed himself

Perersox
V.
Vaxcouver
Gas Co,
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B.C. as to the facts bearing on the guilt or innocence of the

CA. accused.

—— I apprehend that Cozens-Hardy, L.J., when he used the
P"f,"”" expressions aforesaid, had in mind inquiries and informa-
Vascovver tion of the first-mentioned character only. That is con-
Gas Co.  firmed by what he himself has said in his reaons, where

he points out that the interrogatory could not be useful, or
indeed, fairly answered without in effect disclosing names,
and this language, 1 take it, is also applicable in the par-
ticular circumstance of that case to the other expressions )
set out above, namely, “What steps, what grounds, what
precautions.”
We have this advantage, however, that our viva voce
rules give greater elasticity than do the English rules.
Under ours the enquiry may be carried on up to the point
at which it becomes apparent that the questions are di-
rected to disclosures which it is against the policy of the
law to compel an answer, and may then be stopped.
I think a true understanding of the ground of objection
to questions of the character under consideration will clear
away much of the uncertainty which has existed as to the k
bounds within which questions of this sort should be kept. 4
These bounds are, in my opinion, the same, whether the
questions are asked by way of interrogatory, by way ot " :
discovery viva voce or at the trial. In either case the de- : \
; cision will be influenced by the nature of the case, and the
R rule excluding questions contrary to public policy will only .
Tl be relaxed under special circumstances. Coming, then,
iR to the particular questions under review, I cannot
I see fault in any of them up to and inclusive of
N question 59. With respect to these, so far as
counsel has proceeded, he has not shewn an in-
tention to elicit information of an objectionable char-
1 acter. Questions 60, 61, €2 and 63, however, tend I think
1 - to trench indirectly upon the rule which I have endeavoured | (
il j to explain, and questions 64, 65 and 66 clearly violate it.
i . Questions 67, 68, 69 and 72 are not directed to sources of
i xd information, but to the motives which actuated the de-
o bty » fendant in instituting the prosecution. These questions, |
=5 think, should be answered. Questions 74 and 75 should b (
answered, short of disclosing the identity of the person: s \
giving the information aimed at. : ‘
The result is that all the questions objected to, with the
exception of questions 60 to 66, both ‘nclusive, should b
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answered. The witness must attend at his own expense
before the examiner and answer these questions, and the
defendant should pay the costs here and below of his re-
fusal, except such as relate to the questions lastly above
mentioned, the costs relating to which must be paid by the
plaintiff,

Martin, J.A., would allow the appeal.

Galliher, J.A.: — I am in agreement with Macdonald,
C.J.A., with the one exception, that in my view questions
60, 61, 62 and 63 are proper questions to be answered.

McPhillips, J.A.: — I agree with the judgment of my
brother Martin as to the law that governs in respect to
examinations for discovery where the question of public
policy arises, and with the reasons for judgment enunciat-
ing the principles.

I, however, reserve giving opinion as to the relevancy of
or right to put and have answered any of the questions.
Without itemising, it may be well stated that some of the
questions are not permissible, but as the trial Judge re-
frained from dealing with the questions specifically, 1 do
not consider that this Court is called upon to do so.

Further, as a matter of practice where questions are ob-
jected to, the party proceeding to obtain an order compell-
ing the answering thereof should put the questions in a
concrete form not embarrassed by anything that has gone
before in the examination, so that the question of context
does not arise, admitting of the questions being considered
apart from all other parts of the examination. In my
opinion, the appeal being necessary, it must be allowed, but
the examination will be proceeded with de novo.

Appeal allowed in part.

MORRISON v. HEMING,

Saskatchewan King's Bench, Macdonald, J, April, 1921,
Conrts (81IA—2)—Inherent Power to Stay Action which must
Fail,

The Court has an inherent jurisdiction to stay all proceedings be-
fore it which are obviously frivolous or vexations or in abuse
of its process and to stay an action which cannot succeed

APPEAL by plaintiff from an order of the Master in
Chambers striking out the plaintiff’s statement of claim.
Affirmed.

P. H. Gordon, for plaintiff; H. Ward, for defendant.

Macdonald, J.:—This is an appeal by the plaintiff from
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an order of the Master in Chambers striking out the plain-
tiff’s statement of claim.

The statement of claim alleges in para. (1) thereof that
the defendant by indenture under seal dated July 2, 1913,
covenanted with the plaintiff that he would pay to the
plaintiff the sum of $4,800, together with interest thereon
at the rate of 7% per annum in the manner and at the times
set forth in the statement of claim.

In para. 2 it is alleged that by the terms of the agree-
ment or covenant referred to, the defendant did covenant
that he should and would well and truly pay or cause to be
paid to the plaintiff, his heirs, executors, administrators
or assigns the said sum of money together with interest
thereon at the rate of 7° per annum on the days and times
and in the manner referred to in para. (1), and also that he
should and would pay and discharge all taxes, special rates
and assessments that might be levied or imposed “on the
said land” or any improvement thereon, by legislative, muni-
cipal, school or other lawful authority, from and after the
date thereof.

Paragraph (3) alleges default in the payment of said
sums, and para. (4) that there is due and owing on account
of the said covenant the sum of $3,356.99 for which plain-
tiff claims judgment.

Defendant has made an affidavit that under an agreement
in writing dated June 3, 1913, he agreed to purchase cer
tain lands, specified, from the plaintiff ; that it was a term
of said agreement that upon payment of the principal sum
and interest the plaintiff would convey and assure or cause
to be conveyed or assured to defendant the said lands by
good and sufficient transfer under the Land Titles Act,
R.S.S. 1920, ch. 67, subjecy only to the conditions and re-
servations expressed in the original grant from the Crown
and free and clear of all liens, charges and incumbrances ex-
cept such as shall have been made by the defendant. De-
fendant deposes that said agreement is the only agreement
entered into between the plaintiff and defendant,

The allegations contained in said affidavit are not contro-
verted and I will therefore assume the same to be true. In
fact, there is in the statement of claim itself a suggestion
that the agreement referred to therein is one respecting
land. In para. (2) it is stated that defendant covenanted
to pay all taxes that might be levied or imposed “on the said
land” though that is the first place where the word “land”
occurs in the statement of claim,

- T TR
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Apart from all rules and orders the Court has an inherent
jurisdiction to stay all proceedings before it which are ob-
viously frivolous or vexatious or in abuse of its process and
this jurisdiction is in no way affected or diminished by
R. 220 or 221 of the Rules o' Court which correspond to Rr.
3 and 4 of 0. 25 of English Rules. On the contrary, the in-
herent jurisdiction is a most valuable adjunct to the powers
conferred on the Court by the rules, for under the rules the
question before the Court is practically concluded by what
appears on the pleadings: No affidavits or other documents
are admissible to inform the Court as to any extraneous
fact.

But when application is made to the inherent jurisdiction
of the Court all the facts should be gone into and affidavits
as to the facts are admissible. Willis v. Earl Howe, [1893]
2 Ch. D. 545, at pp. 551-6564; Vinson v. The Prior Fibres
Consolidated Ltd., [1906] W.N, 209. See Annual Practice
(1919), at p. 421.

The Court has inherent jurisdiction to stay an action
which must fail. Chatterton v. Secretary of State, ete.,
[1895] 2 Q.B. 189; Salaman v. Secretary of State in Council
of India, [1906] 1 K.B. 613; Huxley v. Wootton (1912), 29
T.L.R. 132; Lawrence v. Lord Norreys (1888), 39 Ch. D.
213; (1890), 15 App. Cas. 210,

In this case if the plaintiff proved only the facts alleged
in the statement of claim then as it would be disclosed by
the agreement in question that the same was one for the
purchase of land and contained the terms set forth in the
affidavit of the defendant the action would fail as there
is no allegation of the possession of title by the plaintiff or
his readiness to convey which are material facts that go to
the root of the action and must be pleaded. Landes v.
Kusch (1915), 24 D.L.R. 136, 8 S.L.R. 32,

Accordingly the action should not be allowed to proceed in
its present form. The Master in striking out the statement
of claim herein gave leave to amend and in my opinion his
judgment is right and should not be interfered with.

Appeal dismissed with costs.

Appeal dismissed.

WATERMAN v. WATERMAN,
Saskatchewan King's Bench, Macdonald, J. June 27, 1921.
Alteration of Instruments (§1IB—11)—Agreement for Exchange
of Farms—Agreement Undated  when  Signed—Date  After-
wards Written in —Words “Charge Interest 85" Weitten at
Foot of Instrument—Efect on Validity of Instrument,
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Writing in the date at the top of an agreement for the exchange of
lands and buildings by one of the parties after the agreement
has been signed, held not to invalidate it, and the words
“‘charge interest 8" written at the foot of the agreement held
to be merely a reminder to the person making the memo and
not to affect the validity of the agreement.

Auction (§1—14)—Sale of Land—Payment of Deposit—Conditions
of Sale—Failure of Purchaser to Complete Purchase—Re-
covery back of Deposit,

A purchaser of property at a public auction who deposits a per-
centage of the purchase-price as a guarantee of the perform-
ance of the contract of purchase, and signs a bidding paper,
containing the terms and conditions of the sale in which he
agrees to forfeit the deposit if he fails to complete the pur-
chase, cannot recover back the deposit if it is through his
fault that the purchase was not completed, and he has not
been misled by statements of the auctioneer or vendor,

ACTION to recover a sum of money alleged to be due
under an agreement for exchange of lands. Judgment for
plaintiff,

E. J. Brooksmith, for plaintiff,

P. H. Gordon and P. McLellan, for defendants.

Macdonald, J.:—For some 10 years up to the spring or
early summer of 1917 the plaintiff and the defendant Paul
Waterman were working their farms in partnership, and,
according to the plaintiff, on March 22, 1917, and, according
to the defendant, about June 1, 1917, the plaintiff and said
defendant agreed to dissolve partnership, and to divide
equally between them the farm implements and machinery.
At that time the plaintiff was the registered owner of the
north east quarter of sect. 25, tp. 6, r. 6, and the defendant
Ida Waterman (who is the wife of her co-defendant) was
the owner (under an agreement to purchase) of the south
west quarter of the same section, Up to the time of the
dissolution of partnership, the plaintiff was living with the
defendants in a house on the land owned by the plaintiff,
there being no buildings on the land owned by the defendant
Ida Waterman.

At the time of the dissolution of the partnership, it was
agreed that the plaintiff should convey to the defendant
Ida Waterman the said north east quarter of sect. 25 owned
by him, and that the defendant Ida Waterman should trans-
fer to the plaintiff the south west quarter of the said sec-
tion, to which, however, she did not then have title.

The plaintiff had been apparently helping the defendants
in purchasing the said south west quarter by advancing part
of the purchase-price, and, in connection with the exchange
of lands aforesaid, it was further agreed that the defend-
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ants should pay to the plaintiff one half the cost of the
buildings on the said north east quarter and the amount
advanced or to be advanced by the plaintiff towards the pur-
chase of the south west quarter. One half of the cost of the
buildings on said land amounted to $940, and the amount
advanced or to be advanced by the plaintiff, including, how-
ever, apparently the instalment of purchase-price falling
due the following fall, amounted to $739.93. This included
an amount of $331.25 to be paid by the plaintiff in the fol-
lowing fall.

The only memorandum of agreement drawn up at the
time reads as follows:—

Agreement,

In exchange of land between Ida May Waterman and Ed-
gar Waterman on S.W. quarter of 25 section, Range 6,
Township 6, and N.E. quarter of 25 section, Township 6,
range 6. Buildings $940.00, land $739.93; total $1,679.93.
15 land debt $331.25. Balance owing $1,348.68 to be paid
when possible, in full or part payment.

Witness:—

Edgar Waterman, Ida M. Waterman, Paul Waterman.

The present action is to recover the gaid sum of $1,348.68.

It will be observed that the memorandum is not dated.
The plaintiff contends that the agreement was made and the
memorandum drawn up on March 22, 1917. The defend-
ants contend that the agreement was made and the memor-
andi:m entered into about June 1, 1917, and that while the
lands were exchanged it was agreed that for said season of
1917 the plaintiff should take the crop off the north east
quarter of sect. 25 formerly owned by him, and that the
defendants should take the crop off the south west quarter
formerly owned by them. On the other hand, the plaintiff
says that after the agreement—which, he says, was made
in March—he entered into possession of the south west
quarter, and the defendants entered into possession of the
north east quarter; that he seeded the south west quarter,
paying for the seed, and the defendant seeded the north
east quarter, though it is admitted that the defendant and
Paul Waterman helped each other in putting in the crops
on the respective quarter sections, and that there was no
agreement that they should each take the crop off the lands
theretofore owned and occupied by them.

The plaintiff did take the crop off the south west quarter,
and the defendants off thé north east quarter. The crop on
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the south west quarter realised about $1,306 more than the
crop on the north east quarter, and the defendants claim
that this amount should be credited as against the amount
claimed by the plaintiff,

It further appears that on the copy of the so-called
agreement above recited given to the plaintiff, he put at
the head thereof “March 22, 1917,” and at the foot thereof
“charge interest 8, and the defendants contend that the
agreement has hbecome null and void by reason of such al
teration.

I am however of opinion that such alteration did not ren-
der the memorandum null and void.

So far as the date is concerned, I find in 10 Hals,, p. 415
para. 745, the following:—"An alteration made in a deed
after its execution in some particular which is not material
does not in any way affect the validity of the deed and this
is equally the case whether the alteration were made by a
stranger or by a party to the deed. Thus the date of a deed
may well be filled in after the execution for a deed takes
effect from the date of execution and is quite good although
it be undated.”

The same rules appear to be applicable to the alteration
of instruments under hand that are not deeds, 10 Hals., p
431 et seq.

So far as the other alteration, namely, the writing at the
foot thereof of the words “charge interest 8¢,” I am clearly
of the opinion that properly speaking this is not an altera
tion in the instrument at all, but a mere memorandum or
notation made by the plaintiff as a reminder to himsell
Had the words been “with interest at 8°," the question
would be an entirely different one, but, it seems to me clear
on the face of it that the notation in question is not in
tended, and could not be taken to have been intended to
alter the document at all.

The defendants further contend that inasmuch as the
agreement is that the balance owing is to be paid when
possible it is not an agreement to pay the sum at any time
and creates no debt, or, in any event, the same is not yet
due, and in support thereof, the defendants quote In ex
parte Tootell (1798), 4 Ves 2, 31 E.R. 189. There the
document reads as follows:—*“I hereby promise to pay to
Richard Tootell £50 at such a period of time that my cir-
cumstances will admit without detriment to myself or fam-
ily and not to be distressed upon any account whatsoever
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until such time that my circumstances will be as above
described.”

The T ord Chancellor says as follows :—

“Upor a promissory note to pay when the drawer shall be
in good circumstances the Court of Common Pleas thought
no action could be brought. 1 confess I was of opinion that
it was an absolute promise; but the Court was moved upon
it; and they held, that an action did not lie without proving
that he was in good circumstances. There was no such
proof given; nor do I see how it is possible in an action
to prove that a man is in good corcumstances. I take
the case to amount to this, that it is no promissory note.”

The plaintiff refers to the decision in Hydraulic Engineer-
ing Co. v. McHaflie (1878), 4 Q.B.D. 670. There a company
undertook to manufacture and deliver “a gun,” being a
portion of the pile driving machine “as soon as possible,”
and the Court of Appeal affirmed the judgment of Field, J.,
that the words meant “within a reasonable time.”

Whichever of the above two views may be taken as the
proper construction of the memorandum in question, I am
of opinion that the said defence cannot prevail. If the
words mean “within a reasonable time,” then certainly the
debt is now due, but even according to the decision in Re
Tootell the amount in question is now overdue if at any
time before action it was possibie for the defendants to pay
the same, It is in evidence that after the execution of the
said document in 1917 the defendants mortgaged certain
lands for some $3,000, and, according to the defence the
amount was repayable in 30 years. Yet, though not legally
called upon to do so, the defendants have paid off the said
mortgage and obtained a discharge thereof. It is therefore
patent that it was possible for the defendants to pay the
amount claimed in this action.

With respect to the defence that the defendants were
entitled to the crop on the south v 2st quarter for the year
1917 and should therefore be credited with the excess in
value of the crop on said land over that on the north east
quarter, I am also of the opinion that this defence cannot
prevail. In view of all the circumstances of the case,—
taking into consideration the evidence of Mr, Christie given
in support of the plaintifi’s contention,—the conduct of the
parties themselves in going into possession of the lands
which they respectively obtained in exchange,—in the plain-
tiff paying for the seed to be sown on the south west quarter
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(a fact testified to by him and not denied by the defend-
ants), I am of opinion that the plaintiff’s contention is the
correct one, and that the agreement in question was entered
into on March 22, 1917, and that it was the intention of the
parties that the exchange should take place on and from
said date, which intention was afterwards carried out.

The amount claimed herein is $1,348.68. As I under-
stand the evidence — though it is not very clear on that
point—this sum includes $331 that the plaintiff was to pay
on the south west quarter in the fall of 1917. He, however,
admittedly paid only $220, so that there should be taken off
$111 from the amount claimed.

There will therefore be judgment for the plaintiff for
$1,237.68 and costs.

Judgment accordingly.

RE LAZAR.

Quebec Superior Court in Bankruptey, Delisle, kegistrar
January 31, 1921,

Bankruptey  (§1V—39)—Conditional Sale of Goods—Vendor re-
taining Right of Property in Goods until Payment of Purchase
Price—Failure to make Deferved Payments—Authorised As-
signment under Bankruptey Act, Goods in  Possession of
Authorised Trustee—Right of Vendor to Recover Possession,

By a contract in writing the petitioner sold to the purchaser cer-
tain machinery, a portion only of the purchase price being
paid at the time of sale and promissory notes being tiken
for the balance. It was agreed between the parties that in
case of insolvency or bankruptey of the purchaser or in case
of default in making the deferred payments according to the
terms of the agreement, the notes would become due and
payable and the petitioner be entitled to take possession of
the machinery and terminate the contract, the title to and
right of property in sa‘d machinery to remain in the petition-
er until the purchase price was fully paid. The notes were
unpaid, and the machinery went into the possession of an
authorised trustee as forming part of the estate of the as-
signor, under the Bankruptey Aect. The Court held that the
petitioner was entitled under the provisions of the deed to
tike back possession of and remove the machinery as its own
property and to terminate the agreement, and ordered the
authorised trustee to hand over the machinery to the
petitioner.

[See Aunotations; Bankruptey Act, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act, 1921, 59 D.L.R. 1.]

PETITION by a vendor of goods under a conditional sale
contract for possession of the goods from the authorised
trustee under the Bankruptcy Act. Petition granted.

The petition of Canadian Linotype Limited contained the
following allegations, verified by affidavit:—
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(1) By contract under private writing entitled “Condi-
tional Sale” executed on May 17, 1920, herewith filed as
plaintifi’s Ex. P-1, said petitioner has transferred unto Mil-
hail Sibarium of Montreal, therein described as doing busi-
ness under the firm name and style of Dominion Printing
& Engraving Company, the following property, to wit:
“One (1) two-letter linotype machine, model S. No, 26733,
also the following extra supplies: two (2) fonts of Russian
two-letter matrices, three hundred and forty-cight (348)
accent matrices, thirty-six (36) mold liners (22 recessed,
14 regular), one (1) supplemental keyboard and one (1) mo-
tor. (2) Said conditional sale was made in consideration of
the sum of $4,293.92, payable $860 cash and the balance in
instalments as set forth in 46 promissory notes delivered
to the petitioner as follows :—45 notes for $75 each and one
note for $568.92 payable respectively on the 20th of each
and every month for 46 successive months beginning in the
month of August, 1920, with interest at 6« per annum.
(3) It was agreed in said deed that in case of the insol-
vency or bankruptcy of said purchaser or in case he should
assign, transfer or part with the possession of said
machinery or any part thereof, or in case there should be
default of payment of any of the said notes according
to the terms thereof, all of said notes would be at the
option of the petitioner become at once due and payable,
and said petitioner would be entitled to take possession of
said machinery, its belongings and accessories by process
of law or it might enter the premises in which the said ma-
chinery might be and without process of law take
possession of and remove said machinery and thereupon
terminate such agreement the whole as more fully appears
by said deed; (4) It was agreed in the said deed that all
title to and right of property in said machine, its belong-
ings and accessories would remain vested in your petitioner
until full and complete payment of said purchase-price;
(5) None of said notes above referred to have been paid
to the petitioner and in particular said purchaser has made
default to pay the notes which have matured on the 20th
day of each of the months of August, September, October,
November, December, 1920, and January, 1921, for $75
each; (6) Said machinery is in the possession of said trus-
tee as forming part of the estate of said authorised
assignor and is in the premises formerly occupied by said
authorised assignor which have now been taken possession
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of by said trustee; (7) Your petitioner is entitled to take
back possession of and remove said machinery as its own
property and to terminate said agreement, the whole under
the provisions of said deed; (8) Your petitioner hereby
offers to return said notes above referred to upon being put
in possession of said machinery which 46 notes with de-
scriptive list annexed it herewith deposited for such
purpose as petitioner's Ex. “B.”

Delisle (Registrar) on the consent of J. G. Duhamel
authorised trustee, granted the petition, and made an order
declaring that the petitioner is entitled to take back posses-
sion of and remove said movable property and machinery
above described in para. 1, as its own property, and that
the trustee hand over on demand unto the petitioner said
movable property and machinery, the petitioner being
bound to pay its proportion of conservatory costs and guar-
dianship since the assignment into the hands of the author-
ised trustee, the whole with costs against said estate.

BROWNE v. SIDNEY MILLS, LTD.

British Columbia Court of Appeal. Maecdonald, C.J.A., Galliher,
McPhillips, and Eberts, JJ.A March 19, 1920
Assignments for Credit
Action for Debt «
Action by Assigno
by Assignee at time
not pleaded in Actic

(811—3)—Right of Assignee to bring
to Assignor—No action by Assignee—
for Recovery of Debt—No Reassignment
n Brought—Disclaimer hy Assignee
tight of Assignor to bring Action.

Upon making an assignment for the benefit of ereditors, the person
making the assignment divests himself of his right to sue for
the price of goods which he has sold and delivered previous
to the assignment, the right of action vesting in the assign-
ee from the date of the assignment, and such assignee cannot

a disclaimer of the debt without the consent of the

rs. In any case the disclaimer not having been pleaded

the assignor cannot succeed in an action to recover the amount
of the debt brought by him

[See Annotations, Bankruptey Act of Canada, 1920, 53 D.L.R
135; Bankruptey Act Amendment Aet, 1921, 59 D.L.R. 1.
APPEAL by plaintiff from the decision of Gregory, J.,
of June 24, 1919, in an action to recover the value of certain
logs sold and delivered by the plaintiff to the defendant. The
plaintiff, after delivering the logs, assigned for the benefit
of his creditors on December 27, 1918. The assignee took
no action to recover the purchase-price of the logs, and on
February 24, 1919, the defendant brought this action. The
reassignment, although alleged by the plaintiff to have been
made on February 20, was not made until the following
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month, notice of which was not given the defendant. The
trial Judge dismissed the action.

Mayers, for appellant.

D. S. Tait, for respondent.

Macdonald, C.J.A.:—The assignment for the benefit of
the plaintiff’s creditors was in accordance with the Credi-
tors’ Trust Deeds Act, R.S.B.C. 1911, ch, 13, and while the
plaintiff alleges in his statement of claim that the assignee
did not accept the trust, yet the evidence fails to bear this
out. The cause of action herein, therefore, vested in the
sssignee on December 27, 1918, the date of the assignment,
On that date the plaintiff wholly divested himeslf of his
right to sue for the recovery of moneys in question in this
action. Nevertheless, he commenced this action on Febru-
ary 24, 1919, alleging that the debt sued on had been re-
assigned to him on the 20th of the same month, This re-
assignment was in fact not executed until March following,
and counsel for the plaintiff frankly admitted at our Bar
that he could not rely on it, but that he did rely on what
purports to be a disclaimer by the assignee of this debt
made on January 17, 1919, and therefore before the issue
of the writ.

There are, in my opinion, fatal impediments in the plain-
tiff’s way. The disclaimer was not pleaded; the assignee
had no power to disclaim without a breach of his trust, he
having signed this document without even consulting the
creditors or inspectors., Even if the subject matter of the
disclaimer falls within sec. 54 of the said Act, which I do
not think it does, the conditions therein imposed were not
complied with.

It was argued for the defendant that the disclaimer, if
effectual, released it from liability to the plaintiff as well as
to the assignee, but I do not find it necessary to consider
this argument.

Application was made on behalf of plaintiff, at the trial,
to add the assignee as a party plaintiff, but the Judge held
that this would prejudice the defendant, and with the exer-
cise of his discretion I see no sufficient grounds for inter-
1t "ence.

The appeal should therefore be dismissed.

Galliher, J.A.:—It is clear, on the plaintiff’s own evi-
dence, that at the time he brought the action he had no re-
assignment of the debt in question from Sing, the assignee
of the estate. Counsel for the plaintiff, during the trial,

8—61 p.L.R
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Sask. when this fact developed, asked leave to amend by adding
CA. Sing as a party plaintiff. After considerable discussion

the trial Judge refused the application and dismissed the
Miier getjon, without prejudice to the plaintiff bringing a new

Hx‘.:'\f_l\“.; action. The plaintiff appealed. The appellant urged be-
V. fore vs that the assignee for the creditors had made a ver-
l"’,‘f!:;!"“ bal disclaimer of the debt in question. This, I take it, could

Insuraxce Dot be done without the assent of the creditors, and the
Co. evidence falls short of establishing any such consent.

In New Westminster Brewery v. Hannah [1877], W.N.
35, the Court of Appeal held that where the plaintiff had no
interest in the matter he could not be allowed by the amend-
ment to introduce new plaintiffs and make an entirely new
case. This can hardly be said to be the case at Bar, but
the trial Judge, with the parties before him and during the
progress of the case, seemed inclined to grant the applica-
tion, Mr Tait, for the defendant, being allowed to plead
certain pleas not on the record, and which were not con-
sidered necessary as the case stood. To certain of these
proposed pleas the plaintiff’s counsel objected, and the trial
Judge seems to have concluded that to allow the amend-
ment under the rule, without leave to the defendant to plead
anew as fully as they might be advised, would be to em-
barrass and prejudice the defendant.

I do not think, under these circumstances, this Court
should interfere, and would dismiss the appeal.

McPhillips, J.A.:—1 am of the opinion that the appeal
should be dismissed.

Eberts, J.A., would dismiss the appeal,

Appeal dismissed.

MILLER-MORSE HARDWARE €0, v. DOMINION FIRE
INSURANCE €O, et al

Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont and
iy Turgeon JJ.A., August 5, 1921,

5 Insurance (§HIE=75)—Policies Covering Stock-in<Trade and
Fixtures—Fraud of Insured in Furnishing Particulars—Claim
of Assignee of Policy Vitiated —Saskatchewan insurance
Act RSS, 1920 ch, 84, see, 82, Conditions 19, 20 und 21,

The “Above particulars” referred to in Condition 21 of the statu-
tory conditions in sec. 82, of the Saskatchewan Insurance Act
R. 1920, ch. 84, which provides that “any fraud or false
statement in any statutory declaration in relation to any
of the above particulars shall vitiate the claim of the person
making the declaration” include an account of the loss to be
wverified by statutory declaration containing all the particulars

which the nature of the claim will permit, and where such an

account furnished by and verified by the insured is false and
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ding fraudulent it vitiates the policy not only as regards any in- Sask
sion terest of the insured but also as regards y right or claim
he of an assignee, it being immaterial whether the assignment C.A.
the was made before or after the false statements were furnished
new [Miller-Morse Hardware v, Mills National Ins. Co. and London Miprer
be- Mutual Fire Ins. Co, (1920), 56 D.L.R. 738, reversed.] Mogss
Hagnw are
ver- - R rance (SHIF—140)—Two Policies in same Company, One Y.
ould on Goods and One on Building—Vitiation of Goods' Poliey  povivios
th Because of False Statements—Policy on Building Not Affected Fige
e by .

INSURANCE
Where an insurer has two policies in an insurance company, one Co.

IN on the goods and one on the building, each of these policies

e constitutes a separate contract between the parties, and false

1no statements, which vitiate the policy on the goods, do not pre-

end- vent the insured or his assignee from recovering under the

1ew policy on the building as to which there were no false state-
ments, although if all the property were covered by one policy

but there being only one contract, fraud as one particular would

the vitiate the whole contract.

ica- [ Harris v. Waterloo Mutual Fire Ins. Co. (1886), 10 OR. 718

ead followed.]

on- APPEAL by defendants from a judgment of Embury, J.,

ese (1920), 56 D.L.R. 738, 14 S.L.R. 30, in an action to recover

rial the amounts due on certain policies of insurance. Reversed.
nd- P. M. Anderson, K.C., for appellants.

ead J. F. Frame, K.C., for respondent.

pm-

The judgment of the Court was delivered by
it Turgeon, J.A.:—In 1916, Mary Stockhammer, carrying
on business as a retail merchant at Khedive under
il the firm name of “Khedive Trading Company,” ob-
tained from the defendant companies 4 fire insurance poli-
cies; one from each of the defendants to cover loss upon
her stock-in-trade and shop fixtures, and an additional
policy from the defendant Dominion Fire Insurance Co.,
covering the shop-building. On January 1, 1917, the build-
ing and its contents were destroyed by fire. On January
9 Mary Stockhammer assigned these 4 policies and all her

ied.

and d S ad

- rights thereunder to the plaintiff company. The defendants
ol were notified of the fire and of the assignment to the plain-
nim tiffs,  On January 12 the Dominion Fire Insurance Co.

Ganc wrote to the plaintiffs, stating that they were not interested

6 in the matter as their policies had been cancelled before

Act the fire. As to this contention, I may say briefly that I
L';“ agree with the trial Judge, Embury, J. (1920), 56 D.L.R.
son 738, 14 S.L.R. 30, that these policies were not cancelled but

be were in force at the time of the fire. On March 6, a
P firm of solicitors in Winnipeg wrote to each of the de-

nd fendants on behalf of Mary Stockhammer, enclosing
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proofs of loss supported by her statutory declaration.
This was done in compliance with the requirements
of sec. 82 of the Saskatchewan Insurance Act, 1913 (Sask.),
ch. 37, as amended by 1914, ch. 17. On May 28, 1917, these
actions were commenced.

Several grounds are
of defence, but in the
necessary to deal with

advanced by the insurers by way
view I take of the case it will be
two only; the one applying to all

the defendants, and the other to the Dominion Fire In-

surance Co. alone,

Section 82 of the Act contains the statutory conditions
which form part of the contract between the parties. Con-
ditions 18, 19 and 20 deal with the proof of loss to be fur-
nished to the insurer, and Condition 23 provides that the
loss shall be payable 60 days after the completion of such
proof, unless a shorter period is fixed by the contract, Con-
dition 21, which is relied upon by the defendants in this
case, is as follows:—"21. Any fraud or false statement in
any statutory declaration, in relation to any of the above

particulars
the declaration.”

hall vitiate the claim of the person making

The “above particulars” include an account of the loss
to be verified by statutory declaration containing all the

particulars which the n

ature of the case will permit. It

is alleged that the account furnished to the defendants by

Mary Stockhammer and

verified by her is false and fraudu

lent, and that, consequently, the defendants are released
from liability under their policies.

The trial Judge enumerates various items which he says
are improper, and which amount to $1,054.24, and he then

proceeds to state, at p.

T

739 (56 D.L.R.) :—

hese are by no means minor mis-statements, and the

effect of them is materially and improperly to increase the
plaintifi’s claim. Indeed, with regard to them it is
impossible to come to the conclusion that they could have
been made otherwise than in utter disregard of the actual
facts. Such a claim or proof of loss if made by the as-

signee (plaintiff) would

have vitiated the policy.”

I have examined the evidence carefully, and, while I am
mindful of the fact that a finding of fraud and perjury, such
as is involved here, should be based only upon the strongest
evidence and not presumed from the mere existence of an
excessive claim, I am nevertheless convinced that fraud

does exist in this case.

In addition to the amount of the
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items specified by the trial Judge, I am satisfied from a
perusal of the evidence that the figure given as the value of
the stock destroyed was a gross over-valuation, and that it
was not given in ignorance or by mistake or through mere
carelessness, but deliberately, with the intent to get much
more money from the defendants than the loss warranted.

While I agree with the trial Judge in his finding of fraud,
I must state, with respect, that I differ from him as to the
effect of this fraud upon the rights of the parties to these
actions. In my opinion the fraud of the insured vitiates
the claim of the assignees (the plaintiffs). Upon this point
the trial Judge held, and it was argued on behalf of the
plaintiffs before us, that the meaning of Condition 21 is that
a fraud of this sort vitiates only the claim of the person
who actually makes the declaration, whatever that claim
may be, but that the plaintiffs, having obtained an assign-
ment of these policies before the false statement was made,
are not affected by it. I cannot agree with this contention,
The particulars of the loss were furnished in order that the
plaintiff’s right to sue might be created in accordance with
Condition 23. No other proofs of loss were furnished than
those of the insured herself. If we consider her as acting
for herself, Mary Stockhammer’s interest lay in having the
insurance monies paid over to the plaintiffs, who were her
creditors, in order that her indebtedness to them and to
her other creditors might thereby be paid off or reduced;
and her fraud will prevent her attaining this object. If we
consider her as acting for the plaintiffs in making this
statement, then, I take it, they are bound by her fraud, she
being their agent for the purpose. The assignment took
place after the fire. It can make no difference, in my opinion,
once the fire had taken place, whether she sent in her false
statement first and then assigned, or reversed the order of
things and assigned before making the statement. In
either case the result would be the same. Again, to con-
sider the matter from another and a narrower point of view,
it might be said that the plaintiffs at the time they com-
menced these actions had no other statements of loss to
rely upon in order to shew compliance with Condition 23
than those fraudulent statements, and they put them in
evidence as part of their case. They surely cannot be heard
to argue now that, although false, these statements are a
sufficient compliance with the condition to give them the
right to sue.
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Some confusion, no doubt, arises from the wording of
Condition 21, which says that the fraud “shall vitiate the
claim of the person making the declaration.” This con-
fusion will, however, be removed if the language of the
preceding condition (No. 20) is carefully examined. Num-
ber 20 says:—"Any person entitled to make a claim under
this policy shall . . . give notice . . . furnish a
statutory declaration . . . produce books of account
ete.

But conceivably different persons may be entitled to make
a claim under the same policy ; in fact this is often the case.
One of such persons cannot rely upon a notice given by
another claimant, nor, of course, can his rights be tainted
by another claimant’s fraud. But, on the other hand, each
such person must be affected by the statement put in on
his own behalf, whether made by himself or by an agent.
To hold otherwise would be to defeat the object of the con-
dition. Many “persons” can act only by agent, as, for in-
stance, companies and municipal corporations. If Condi-
tion 21 were to be read as strictly as is urged here, it would
be totally inapplicable to them,

The plaintiff's, in reply to this defence of fraudulent proof
of loss set up by the defendants, contend that, in any event,
the Dominion Fire Insurance Co. is precluded from having
recourse to it, because that company denied the existence
of any contract at the time of the fire and repudiated all
liability under their two policies. It is true that these de-
fendants did take that attitude. It is also true that an
insurance company may, by repudiating its contract en-
tirely, absolve the insured from complying with conditions
which otherwise would be conditions precedent to his right
to sue. It remains to be determined whether the plain-
tiffs, under the facts of this case, are entitled to proceed
with their action and recover the amount actually lost by
the insured regardless of the fraudulent claim set up by her.
Several cases have been cited to us, and they all deserve the
most careful serutiny. Jureidini v. National British and
Irish Millers’ Ins. Co., [1915] A.C. 499, 84 L.J. (K.B.) 640,
was decided by the House of Lords in 1914. In that case
the policy provided in that in the event of loss by fire occurr-
ing and the parties being unable to agree as to the
amount of the damage, recourse should be had to
arbitration in order to have the amount ascer-
tained, and that no action would lie until such
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amount had been so ascertained, A fire occurred, the
insured made a claim under his policy and the company
denied all liability whatsoever, on the ground that the in-
surer had set fire to the premises himself, It was held that
that attitude of the company relieved the insured from any
obligation under the arbitration clause, because such obliga-
tion could only arise where a difference existed between the
parties as to the amount of the loss or damage, a situation
which, in the circumstances, did not exist at all. Some of
the other cases are, I think, more in point; as, for instance,
Caldwell v. Stadacona Fire Ins. Co. (1882), 11 Can. S.C.R.
212, and Beury v. Canada National Fire Ins. Co. (1917), 35
D.L.R. 790, 38 O.L.R. 596,* and go so far as to state that a
notice of total repudiation by the company will dispense
with the necessity of proofs of loss being furnished. All
these cases, however, go no further than to establish the
rule that the conduct of the defendant will, in certain cir-
cumstances, entitle the plaintiff to omit the performance
of what would otherwise be a condition precedent to his
right to sue. In the case at Bar the plaintiffs took a dif-
ferent attitude. They did not rely upon the defendants’
repudiation and abstain from furnishing proofs of loss;
they waived that right (if, indeed, they had it, a matter I
do not think it necessary to determine) and put in a fraudu-
lent statement, which the Act says must vitiate their claim,
They must therefore abide by the result which the statute
provides.

There remains one question to be disposed of. Mary
Stockhammer had two policies with the Dominion Fire In-
surance Co., one on the goods for $3,000, and one on the
building for $1,600. The proof of loss put in by her covers
all the property, real and personal, included in both policies.
The claim in the goods policy is defeated by her false state-
ment, but does it follow that the claim for the insurance on
the building is also vitiated? I think not. Each of these
policies constitutes a separate contract between the parties.
There is no suggestion of any false statement regarding the
building, and I do not think the insured or her assignees
have lost the right to claim under that policy. It would be
different if all the property was covered by one policy, be-
cause in that case there would be only one contract, and
fraud in one particular would vitiate the contract alto-
gether. Harris v. Waterloo Mutual Fire Ins. Co. (1886), 10
O.R. 718.

*Affirmed 37 D.L.R. 105, 39 O.L.R. 343.
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I would, therefore, allow the appeal with costs, The plain
tiffs’ actions should be dismissed with costs, excepting their
action against the Dominion Fire Insurance Co. In so far
as that action is concerned, the plaintiffs succeed upon their
claim based on the policy on the building, and they should
have judgment for whatever amount may be found upon a
reference to the Local Registrar to be due to them. The
costs of this action may be spoken to after the reference
is had.

Appeal allowed.
AITKEN v. CURRIE,
askatchewan ( ur ot

al Haultain, C.J.8 Lamont and

l'urgeon August 5, 1921

Sale (8IV—91)—0Of Tractor by Farmer—Statutory Requirements

—Farm Implement Act, RSN, 1920 ch 28—Application of
Act,
\ d ultura
al el 1 in farn
techew brin
56 w vendor w
Act I 1920 ch
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Id t valid
[ Robinson v, Burgeson (191 11 S.L.I ) B
(1920  D.L.R. 714 disappre

APPEAL by plaintiff from the judgment at the trial of
an action brought to recover the amount of three lien notes
given on the sale of a second hand tractor and plows
Affirmed.

L. McK. Robinson, for appellant,

P. H. Gordon, for respondents,

Haultain, C.J.S.:—This action was brought for the
amount of three lien notes given by the defendants to the
plaintifft on the sale of a second hand tractor and plows.
The action was defended on two grounds. 1. That there

had been a breach of warranties given by the plaintiff on
the sale of the implements, and 2. That the transaction
came within the provisions of the Farm Implement Act,
R.S.8. 1920, ch. 128, and there was no contract in writing
as required by that Act.

On the trial of the action the trial Judge found that
certain warranties had been given, and that there had
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been breaches of warranties resulting in damages sufficient
to extinguish the plaintiff’s claim. The plaintiff now
appeals.

The evidence on the first ground of defence was con
flicting, but, in my opinion, there is quite sufficient evidence
to support the judgment on that ground,

As to the second ground of defence: The evidence dis-
closes that the plaintiff, who is a dealer in agricultural
mplements in the United States, is also engaged in farming
in that country, as well as in this Province, He brought 4
tractors with him from the United States into this Pro-
vince, two of which (including the tractor in question) he
has since sold. The others he uses in connection with his
farming operations, and he admits in his evidence that he
did not need 4 tractors for that purpose. It was contended
mn behalf of the plaintiff that under the facts of the case
the Farm Implement Act did not apply to the transaction,
ind the cases of Robinson v. Burgeson (1918), 11 S.L.R.
229, and Boyce v. Jolly (1920), 55 D.L.R. 714, 14 S.L..R. 16,
were cited in support of that contention, Those cases de
cided that the Act in question only applies to dealers in
mplements and net to a farmer making an isolated sale
of a second hand implement,

I would say, in the first place, that the reasons for decision
n these cases do not apply to the facts of this case. In
my opinion the plaintiff was a “vendor” as defined by the
Act, that is, “a person selling implements on his own
account.,” The plaintiff is a dealer in implements in the
United States, and obviously brought at least two tractors
into this Province for the purpose of sale. I will go further
and say, with great deference, that the Act applies gener-
ally to the sale of all implements in Saskatchewan, as is
specifically enacted by sec. 4. Section 5 does not apply to
a person making an “isolated” sale of an implement, and
secs, 7, 8, 10 and 11 do not apply to retail dealers who are
not manufacturers. Section 12 does not, in my opinion,
only apply to sales made by a restricted class of persons. It
states clearly and without any qualification that no con-
tract for the sale of any large implement shall be valid and
no action taken in any Court for the recovery of the whole
or part of the purchase-price of any such implement or of
damages for any breach of any such contract unless the
contract is in writing and in the prescribed form “A,” and
signed by the parties thereto. This section does not apply
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to the transaction under consideration, but I refer to it
for the purpose of illustrating what, in my opinion, is the
scope and object of the Act. Section 14 enacts that “when
second hand implements are sold upon credit the contract
for the sale of the same shall be in writing in form C.”

Section 15 makes secs. 17, 18 and 19 apply only to the
sale of “large implements,” which would include both new
and second hand large implements.

The imperative terms of sec. 14 and a consideration of
the provisions of secs. 17, 18 and 19, in my opinion in-
validate any contract not made in writing in the prescribed
form.

It may be noticed that sec. 13, which says that con-
tracts for the sale of small implements shall be in writing
in the prescribed form “B,” expressly provides that non-
compliance with those provisions shall not invalidate the
contract. Section 14, which applies to this case, has no
such saving provision.

There does not seem to me to be any difference between
the sale of a second hand implement by a farmer and a
sale by any one else, whether a dealer or not. This case
with its mass of conflicting evidence as to terms of verbal
warranties, affords a very good example of the evil which
the Act, in my opinion, was expressly intended to obviate.

I would, therefore, dismiss the appeal with costs,

Lamont, J.A.:—This appeal is brought from a judgment
in favour of the defendants in an action to recover on 3
lien notes for $400, given by the defendants to the plaintiff
on the sale of an outfit consisting of a second-hand gas
tractor and certain plows. To the plaintiff’s claim two
defences were set up: (1) That the plaintiff had given cer-
tain warranties with the tractor and that it had failed to
fulfill those warranties, and (2) that the plaintiff was a
vendor under the Farm Implement Act and had not entered
into a contract in writing as required by the Act. The trial
Judge found that the warranties alleged had been given
and that the tractor had not fulfilled any of them, and he
allowed the defendants as damages in extinction of the price
the full amount of the notes sued for. From that judgment
the plaintiff appeals.

In my opinion there was evidence which, if believed by
the trial Judge, justified his findings that the warranties
had been given and that the tractor had not fulfilled them.
It is, however, unnecessary to consider this point further,
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to it in view of the conclusion at which I have arrived on the

i the second of the above defences.

vhen Under the Farm Implement Act, a traction engine of

ract any kind, having a capacity of at least 5 h.p. for the produc- -“"'“ N
tion of power upon farms, comes within what is described ¢y

i the as a “large implement.”

new Section 12 of the Act reads as follows:—*“12. No contract
for the sale of any large implement shall be valid and no

n of action shall be taken in any court for the recovery of the

in- whole or part of the purchase price of any such implement
ibed or of damages for any breach of any such contract unless
the said contract is in writing, and in form A, and signed

ron- by the parties thereto.”

ling And sec. 14 reads:—*“When second hand implements are
on- sold upon credit the contract for the sale of the same shall

the be in writing in form C.

no The tractor in question in this case was a second hand

one, and was sold on credit and the contract was not in
een writing in form C. of the Act. The only writing evidencing
da the contract was that contained in the lien notes. The con-
ase tract not being in writing in the form required by the

‘bal Act is, therefore, under the above sections, invalid, and no

ich action can be brought thereon for the purchase price.

ite. It was, however, contended on behalf of the plaintiff that
the Farm Implement Act applied only to dealers in imple-

ent ments and not to a farmer making an isolated sale of a

13 second-hand engine, and the following authorities were
tiff cited in support thereof: Robinson v. Burgeson, 11 S.L.R.

ras 229 ; Boyce v. Jolly, 55 D.L.R. 714,

wo With great deference to the Judges by whom these cases
er- were decided, I am of opinion that the language of the
to sections above quoted is too clear and too explicit to permit
) a of their being interpreted in the manner in which they have
ed been in these cases. Section 12 says, “No contract for the
ial sale of any large implement shall be valid.” It does not say,
en “No contract for the sale of any large implement made
he by an implement dealer shall be valid,” as these cases would
ice seem to hold. Furthermore, sec. 3 of the Act says, “This
nt Act shall apply to the sale of all implements in Saskatche-

wan.”

by It was argued that, as “vendor” means any person or
es company selling or offering for sale implements on his or
m. its own account, and as all vendors are required to file with

the Minister of Agriculture a list of large implements
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which they have for sale with a description of each, the
retail price, terms of credit and rate of interest charged, it
could not have been contemplated by the Legislature that
a farmer making a sale of his second hand tractor should
be obliged to comply with these requirements.

I quite agree that it was not the intention of the Legis-
lature that a farmer making an isolated sale of an imple-
ment, or holding an auction sale of all his implements,
should be required under penalty to furnish the lists as
required by sec. 5, and in my opinion the language of the Act
does not require him to do so. It will be observed that to be
a “vendor” a person must be selling or offering for sale
“implements.” A perusal of the sections imposing obliga-
tions on vendors to furnish lists, shews that the class of
persons upon whom these obligations are imposed is the
class whose business, or a part of whose business, it is to
sell implements. These sections are not aimed at a farmer
holding an auction sale or selling off his old implement to a
neighbouring farmer. But while the Act only requires those
whose business or a part of whose business is selling or
offering for sale implements, to file with the Minister the
lists required by secs. 5, 7, and 8, when it comes to making
a contract for the sale of a large implement the Act does
require the contract to be in writing and in the form pre-
seribed. In this respect secs. 12 and 14 admit of no ex-
ceptions, save those set out in the Act. The reason
for this seems to me to be quite clear. The Act
was passed largely for the protection of purchasers,
One of the objects of the Act was to insure in some
cases that certain warranties would be given, and in
all cases that the warranties given should be given
in writing. The Act was intended to prevent just what
has taken place in this case, namely, a judicial inquiry to
ascertain if certain warranties had been given. It is just
as important to a purchaser to have the warranties given
set out in writing where he buys from a farmer making an
isolated sale, as where he buys from a manufacturer making
several sales a week. The contract in this case not comply-
ing with the Act, must be held to be invalid. No action can
therefore be maintained upon it for the purchase-price,

The appeal, in my opinion, should be dismissed with costs.

Turgeon, J.A.:—I agree with the conclusion arrived at
by my brother Lamont in this case. It seems clear to me
that the Farm Implement Act applies to the sale of all
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implements which come within the meaning of the term
“implement” as defined by the Act. Section 3 says so
expressly, and secs. 12 and 14 are equally explicit and
comprehensive, The result must be that no contract for
any such sale which does not comply with the Act can
form the basis of an action either by the seller or the
buyer.

In my opinion there is no ground for the confusion which
seems to exist on account of the fact that all vendors who
sell implements or offer implements for sale have certain
obligations cast upon them by the Act, such as the duty
to file lists of their goods, statements shewing the selling
price of their repairs, ete. The sections of the Act which
create these obligations make it reasonably clear that they
are intended for those who carry on the business of imple-
ment selling. But where those provisions of the Act which
refer to the retail sale of an implement are considered, it
is apparent that no distinction of persons is intended, but
that all contracts are affected by them,

1 agree, therefore, that the appeal should be dismissed
with costs,

Appeal dismissed.

RE WEST END CO-OPERATIVE SOCIETY; EX PARTE PARIS,

Ontario Supreme Court in Bankruptey, Orde, J. June 7, 1921,

Bankruptey (§I1H-——25)—Landlord and Tenant—Proviso in Lease
for Three Months' Accelerated Rent in Case of Bankruptey—
Disclaimer of L s by Trustee—Right of Landlord to Rank
as General Creditor for—Right not Affected by Fact of Rent-
ing to Third Person Before end of Three Months' Period.

Where an indenture of lease for a term of years contains a proviso
that if the lessees should take the benefit of any Act that might
be in force for bankruptey or insolvent debtors ‘“‘the then
current succeeding three months' rent” sghould immediately
become due and payable and the term become forfeited and
void, and the acts of the trustee amount to a disclaimer of
the lease, the landlord is entitled to rank as a general cred
itor in respect of the three months’ accelerated rent, but any
dividend payable in respect thereof should be reduced by the
amount paid by the trustee for occupation. The claim of the
landlord is not affected by the fact that he has rented a por-
tion of the premises to a third party before the expiration of
the three months and so collects rent from two persons for
a portion of that period,

[See Annotations, Bankruptey Act, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act, 1921, 59 D.L.R. 1.]

APPEAL from the refusal of the trustee to collocate for
dividend a landlord’s claim for accelerated rent for a three
months’ period following the authorised assignment.
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G. S. Hodgson, for Paris.
L. B. Campbell, for authorised trustee.

Orde, J.:—This is an appeal by Michael Paris of Sault
Ste. Marie from the disallowance by the authorised trustee
of his claim for accelerated rent.

The debtors made an authorised assignment under the
Bankruptey Act, 1919 (Can.), ch. 36, on January 27, 1921,
There were then tenants of the property in question under
an indenture of lease from Paris, dated June 11, 1919, for
a term of 3 years and 4 months from July 1, 1919, that is
until November 1, 1922, at a monthly rental of $175 pay-
able monthly in advance. The lease contained a proviso
that if the lessees should take the benefit of any Act that
might be in force for bankrupt or insolvent debtors “the
then current succeeding three months’ rent” should im-
mediately become due and payable and the term become
forfeited and void. The expression “current succeeding
three months’ rent” is possibly slightly inconsistent and
ambiguous. In the lease the words “The then current. ...
rent” are printed and the words “succeeding three months’
rent” are written in. The “current” is really meaningless.

The demised premises consisted of a shop with a base-
ment and an upper storey. The trustee did not remove the
goods of the insolvent company but remained in possession
until February 21, 1921, when he sold the stock-in-trade,
furniture and fix‘ures to a purchaser who, by a new agree-
ment with the landlord, took possession of the ground floor
and basement, and on the same day the trustee gave up
possession of the demised premises to the landlord. The
landlord’s claim is for three months’ accelerated rent at
$175 or $525 in all. There was apparently no claim for
any rent in arrears and as the rent was payable in advance
on the first day of each month, I assume that the rent had
been duly paid to January 31, 1921. The trustee is of
course bound to pay occupation rent during the period
between January 27 and February 21, 1921, under sub-sec.
(3) of sec. 52, and if anything is payable to the landlord
by way of accelerated rent such payment will be credited
against the liability for occupation rent under sub-sec. 4.
But the trustee rests his objection to the claim for any
accelerated rent beyond February 21, 1921, the date when
he gave up the demised premises to the landlord, upon the
ground that the landlord had procured another tenant for a
part of the building at a rental proportionately higher than
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that which was payable under the old lease; that he has
suffered no loss or damage as a result of the surrender but,
on the contrary, has gained considerable advantage there-
from, and that if the estate is obliged to pay any accelerated
rent, the landlord will be collecting rent from two persons
for the greater part of the 3 months’ period.

It was also urged that what had taken place on February
21, constituted such an acceptance of the surrender of the
demised premises to the landlord as to deprive or estop
him from claiming any further rental thereunder. But
whatever might be the effect of such an arrangement as
constituting a surrender under ordinary circumstances, it
cannot have any such effect in a case like this. The trus-
tee was entitled to elect either to retain the demised pre-
mises for the unexpired term, or to disclaim the lease under
sub-sec. (5) of sec. 52 (53 D.L.R., p. 181). He might elect
to do either within one month from the date of the assign-
ment, but failure to elect within the month to retain the
lease was equivalent under sub-sec. (5) to a disclaimer.
The sub-section requires that an election to retain shall be
by notice in writing, but apparently an election during the
month to disclaim need not be in writing. What the trustee
did in the present case cannot be treated as a formal sur-
render by the tenant and an acceptance thereof by the
landlord as generally understood, but as a disclaimer under
sub-sec. (5) and so not in any way affecting the landlord’s
rights under the lease by virtue of the insolvency. To hold
otherwise would be simply creating a trap for the landiord.
What else could he do under the circumstances but take
the keys from the trustees.

Upon the main objection I cannot see that it is of any
consequence what the landlord does with the demised
premises after he enters into possession. The so-called
accelerated rent is not in reality a rental payvable in respect
of the three months following the bankruptey. It is a
further sum “equivalent to three months’ rent,” payable
in respect of the demised term by reason of its sudden ter-
mination. It is doubtless primarily designed to compensate
the landlord for the possible vacancy consequent upon the
loss of his tenant. In many cases, this compensation may
be wholly inadequate, but his claim is nevertheless limited
by the Act. If, in some particular case, he is fortunate
enough to get another tenant, is he to be called to account
to the trustee for the possible advantage he may have
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gained? If so, it would be necessary to wait until the end
of the term, no matter how long it might be, for the new
tenant might himself become insolvent. The obligation to
pay the accelerated rent arises from the covenant of the
lessee and is not referable to any particular occupancy. The
Bankruptey Act limits the amount which the landlord may
claim under any such covenant to a sum not exceeding an
amount equal to 3 months’ rent, and deprives the landlord
of any preference in respect thereof, He is obliged under
sub-sec. (2) of sec. 52 to rank therefor as an ordinary
creditor.

Mr. Hodgson further contended that sub-sec. (4) of sec.
52 (53 D.L.R. p. 184), which provides that any payment of
accelerated rent shall be credited to the occupation of the
trustee, only applies in cases where the trustee elects to
occupy for the balance of the term and not to rental pay-
able in respect of a partial occupancy under sub-sec. (3).
That this cannot be the case however is made clear when
it is realised that if the trustee elects to retain the premises
for the unexpired term and consequently to pay the full
rental reserved by the lease, there would be no accelerated
rent to pay. The landlord would get his full rental for the
full term of the lease. So that it is only in cases of occu-
pancy for part of the term that sub-sec. (4) is applicable.

The appeal from the decision of the trustee will be
allowed and Paris will be declared entitled to rank as a
general creditor for $525, in respect of the 3 months’ ac-
celerated rent, but any dividend payable in respect there-
of will be reduced by the amount already paid by the trus-
tee for occupation rent; and Paris will also be entitled to
his costs upon this appeal out of the estate.

Appeal allowed.

McKINNON v, COAST TIMBER & TRADING €O, LTD.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and
Galliher, JJ.A. June 7, 1921.

Contracts (§1ID—1853)—For Services—To Locate and cruise Tim-
ber Limiis—Interest free from Carrying Charges—(Construc-
tion.

Under a certain agreement the plaintiff was to locate and cruise
certain timber limits for defendants and to receive therefor
certain money considerations for salary, expenses and hire of
boat, and in addition a three-tenths net interest in each timber
limit so eruised and accepted by the defendants, and by a fur-
ther provision the defendants were to pay the carrying charges
for preserving the licenses issued for the limits and the plain-
tiff was to receive his interest free from these, The Court held
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that the defendants’' contention that they were to advance
these monies and when sales were made the monies advanced
were to be deducted before plaintiff received his three-tenth
share, could not be upheld and that the plaintiff held a three-
tenth interest in the limits freed from all carrying charges.

APPEAL from the judgment of Murphy, J., in an action
on an agreement by which plaintiff was to locate and cruise
certain timber limits.  Affirmed.

E. C. Mayers, for appellant.

A. D. Taylor, K.C., for respondent.

Macdonald, C.J.A.:—I would dismiss the appeal.

Martin, J.A., would dismiss the appeal.

Galliher, J.A.:—I would dismiss the appeal.

As I interpret the agreement it is shortly this:—

McKinnon is to locate and cruise certain timber limits
for defendants and to receive therefor certain money con-
siderations for salary, expenses and hire of boat (which is
not disputed) and in addition a 3-10 net interest in all
claims so cruised and accepted by the defendants,

The word “net” has given rise to considerable discussion,
but as I view it to have left it out entirely would have
made no difference.

Now by the further provision in the agreement by which
the defendants were to pay what I shall call the carrying
charges for preserving the licenses issued for the limits,
the plaintiff received his interest free from those. The
defendants’ contention is that they were to advance these
monies and when sales were made these monies advanced
were to be deducted before the plaintiff received his 3-10
share. .

It is to be noted that the words in the agreement are:

“A 3-10th interest in each timber limit.”

To adopt defendants’ contention you would have to
amplify those words to mean in the net proceeds of each
timber limit. The words are plain and in my opinion cannot
be so extended. The short result is that the plaintiff held
a 3-10 interest in the limits freed from any carrying
charges.

There were three or four transactions by which certain of
the claims were sold and in each transaction (save one) the
plaintiff was paid his full 3-10 share of the proceeds with-
out any deductions. In the excepted case a compromise
was arrived at as the plaintiff puts it, as an act of grace
en his part when less than the 3-10 was accepted by him

9—61 p.LR,
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but that compromise was in no way as far as the evidence
goes, brought about by any reference to or inclusion in, of
any of the carrying charges or charges of any kind.

As the Judge below has put it, the parties have inter-
preted this clause ¢~ the agreement by their own acts,

A question migh. ..rise as to whether commissions paid
for sales of the limits should not be shared proportionately,
of which there is no mention in the agreement, but here
again the amounts that have been paid the plaintiff on the
several transactions take no account of and make no deduc-
tions for commissions, and the point does not seem to me
to be properly covered in the pleadings.

Appeal dismissed.

NATIONAL TRUST €O, LTD., v. McLEOD,
Saskatchewan Court of Appeal, Haultain, CJ.8., Lamont and
Turgeon, JJ.A. August 5, 1921,

Master and Servant (81IA—63) —Gravel pit—Inexperienced Work-
man sent (o load Gravel—Duty of Master to Investigate Con-
ditions and take Reasonable Precautions for Safety,

A master who sends an inexperienced servant to dig gravel from a
gravel pit is bound to take all reasonable precautions for his
safety. It is no defence to say that he did not actually know
of any danger, it is his duty to his servant to investigate the
condition of the pit and take the necessary precautions before
he sends the servant to dig the gravel.

[Smith v, Baker & Sons, [1891] A.C. 325; Marney v. Scott [1899]
1 Q.B. 986, followed.]

APPEAL by defendant from the judgment at the trial
awarding damages in an action brought under the Fatal
Accidents Act, Sask. Stats. 1920, ch. 29, repealing R.S.S.
1920, ch. 62.

T. A. Lynd, for appellant.

F. F. MacDermid, for respondent.

Haultain, C.J.S.:—I agree with the conclusions arrived
at by the trial Judge in this case, and would therefore dis-
miss this appeal with costs.

The evidence clearly establishes that Wood, a man with-
out any previous experience, was employed by the defendant
for the purpose of drawing gravel from a pit over which
the defendant had control for that purpose. Work of this
sort is accompanied by a certain amount of danger, especi-
ally at the time in question and under the conditions exist-
ing at that time. No inspection of the gravel pit was made
by the defendant, and no man, competent or otherwise, was
put in charge of the work. Wood was simply instructed to
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draw gravel from the pit. The defendant admits that by
removing the surface much of the danger would have been
obviated, but says that that would have been too expensive
a process, There is no evidence to shew that Wood had
any knowledge or notice of the dangerous nature of the
work. The defendant was under a legal obligation to Wood
to use reasonable care to avoid damage from danger which
he knew to exist. The trial Judge has found on the evidence
quite properly, in my opinion, that the damage to Wood
was the result of lack of that reasonable care on the part
of the defendant.

I would therefore dismiss the appeal with costs.

Lamont, J.A., concurs with Turgeon, J.A.

Turgeon, J.A.:—This action is brought under the Fatal
Accidents Act, Sask. Stats. 1920, ch. 29. The appellant is
and has been for a period of about 12 years a building con-
tractor, and in the course of his business he acquired, from
time to time, from the owners of gravel-pits the right to
draw gravel from such pits for use in his construction
work. Upon the occasion in question in this case, in
December, 1919, the appellant had acquired in this manner
the privilege of drawing gravel from a pit known as “the
Latrice Pit,” and he hired the deceased Wood and several
others, as teamsters, to proceed to the pit, load their wagons
with gravel and fetch the loads back to Saskatoon. The
teamsters were instructed on behalf of the appellant to take
the gravel from those parts of the pit where it could be
had with the least difficulty. No foreman was set over the
men, nobody was placed in charge of the pit, no inspection
was made, and no precautions of any sort taken to ensure
safety, The appellant had not made use of the l.atrice pit
since 1914, he had no knowledge at all of its condition, and
did not go to see it until after the accident whici caused
the deceased’s death. He says that he had never had an
accident of this sort happen before in the course of his 12
vears' experience, and never thought of the possibility of
it happening upon this occasion. On the morning of Decem-
ber 1, 1919, the deceased and the other teamsters set out to
draw the first loads from the pit. The deceased appears to
have had no experience in digging gravel, but he had dug
sand on several occasions. The other teamsters were men
of many years’ experience, and several of them, who gave
evidence, testified that they had no idea of the possibility
of danger, and there is no evidence to shew that the de-
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ceased had any knowledge of such danger. The wall of
the pit was approximately perpendicular and about 8 feet
high. While the men were digging at the bottom of this
wall, a split occurred, the wall gave way, and the top fell
upon and killed the deceased.

The trial Judge, who tried the case without a jury,
found that the work was of a highly dangerous character
and that the appellant had failed to take proper measures
to ensure the safety of his workmen, He gave judgment
against him for the sum of $6,000 and costs.

In my opinion this verdict should not be disturbed. There
was certainly evidence from which the trial Judge could
find, as he did find, that the work was of a dangerous char-
acter, It is true that the appellant and the other teamsters
say that they did not consider it dangerous, but they seem
to have founded their belief upon the fact that they had
never had a similar accident happen to them. Nevertheless
the wall of the pit did give way in this case, so, of course,
the danger was there, althgugh they did not realise it. In
so far as the appellant is concerned, he is not absolved from
liability because he had not thought of the possibility of
danger. The walls of pits and other excavations do some-
times cave in, especially when they are being dug into (as
happened in this case), and, consequently, there always
is the possibility of danger., Whether or not that danger
is imminent in any particular case, and how, if at all, it
can be guarded against, is a matter which can best be deter-
mined by an inspection by competent persons. I think it
was the appellant’s duty here to have the condition of the
pit examined and the necessary precautions taken before
he sent the deceased to dig the gravel.

According to the evidence of Robert Thompson, a civil
engineer and a man of practical experience in the working
of gravel pits, the work which the deceased was sent to do
in the month of December was, at that particular time of
the year, dangerous work. Thompson says in the course
of his evidence:—

“Q. Now, do you think this taking out of gravel when it
is frozen—what do you say of that? A. I would say it
is a dangerous proceeding. Q. You would say it was a
dangerous proceeding? A. Yes. Q. I see. A. Yes. Even
if there is a number of intelligent men I would say it was a
dangerous proceeding. Q. What do you say for a man who
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didn’t know anything about it? A, I would say extremely
dangerous, yes.”

He then goes on to describe what safeguards might have
been taken to protect the workmen. He says the top soil
should have been removed so that the gravel would be free,
and that if this top soil was not removed the men should
have been warned, at least, of the danger of it falling in
upon them. There can be no doubt, in my opinion, as to
the duty of an employer in circumstances of this sort. 1In
the case of Smith v. Baker & Sons, [1891] A.C. 325, 60 L.J.
(Q.B.) 683, Lord Watson makes the following observation,
at p. 3563:—

“It does not appear to me to admit of dispute that, at
common law, a master who employs a servant in work
of a dangerous character is bound to take all reasonable
precautions for the workman’s safety. The rule has been
s0 often laid down in this House by Lord Cranworth and
other noble and learned Lords, that it is needless to quote
authorities in support of it.”

And it is no defence for the appellant to say that he did
not actually know of the danger. He ought to have known,
and, in all probability, he would have known if he had taken
the trouble to investigate as his duty to his servant re-
quired him to do. Marney v. Scott, [1899] 1 Q.B. 986, 68
L.J. (Q.B.) 736.

In my opinion the appeal should be dismissed with costs.

Appeal dismissed.

RE PRIMA SKIRT CO,, LTD.; THOMPSON'S CLAIM,
Quebec Superior Court, Panneton, J., February 14, 1921,

Bankruptey (§IV—39)—Sale of Goods to Insolvent—Goods in
Possession of Trustee—Right of Creditor to Rescind Sale and
Recover Goods,

Under art. 1543 of the Quebec Civil Code, the sale of movable
property is liable to be rescinded within 30 days of the deliv-
ery for non-payment of the price, without it being stipulated
in the sale, and such right of rescission cannot under any cir-
cumstances be destroyed by the insolvency of the debtor, the
trustee having no more proprietary rights in the movable than
the insolvent. This right is also given under the Bankruptey
Act when the goods are in the possession of the trustee and the
petition is served within 30 days from the delivery of the goods
to the insolvent.

|See Annotations, Bankruptey Act, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act, 59 D.L.R. 1.)

PETITION by a creditor company to have returned to it
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goods sold and delivered to an insolvent company debtor.
Petition granted.

Panneton, J.:—Petitioner the Thompson Lace & Veiling
Co., Ltd., claims by their petition, which was afterwards
amended, to have returned to it by the trustees Finlayson
& Gardiner the goods mentioned in the two invoices annexed
to said petition, alleging that they were sold and delivered
to the insolvent company debtor, that it has not been paid
for, and that the said petition is made within 30 days of the
delivery of said goods to the said insolvent and petitioner
prays that the sale of said goods be rescinded.

The trustees contest said petition alleging that petitioner
is not entitled under the Bankruptcy Act, 1919 (Can.), ch.
36, to have said goods returned to it nor to have the said
sale rescinded and further that said goods were not and
are not in its possession the same having been cut and made
into dresses and disposed of.

It is proved by the witness Mrs. Stein, who knew more
about the goods in question than Leibovitch, the manager
of the company, that nearly all the goods claimed by peti-
tioner the Thompson Lace & Veiling Co., Ltd., were on the
premises of the insolvent company when the said petition
was served on the insolvent company and on the trustees
Finlayson & Gardiner.

At the time of said service of the goods mentioned in the
invoice of November 10, instead of 33 yards of black silk
there were only 23 yards, and instead of 10 yards of
flouncing at $9.60 there were only 8 yards; that of the goods
mentioned in the invoice of November 11, the 3 persons
appointed by the Court during the trial of the cause re-
turned that they identified item D2403, 3 yards of trimming
item D3159, 514 yards of trimming, item D3406, 114 yards
of trimming, all of which said goods were undisputedly on
the premises of the insolvent and in the possession of the
trustee of the date of the said service of the petition.

The trustee Gardiner examined as a witness, swears that
all the goods, of which he took possession in his quality are
still in his possession. By the inventory taken by said
trustees of said goods with the assistance of Mrs. Stein,
the balance of the invoice of goods of November 11 is
sworn to by her to have heen there at the date of said
inventory and though she is contradicted by Leibovitch, it
is evident from his own admission of the limited knowledge
of the goods in question that she knew more about them
than he knew himself as most of these goods belonged to
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her department if not all and that under the circumstance
I give more faith to her evidence than to his, not being
interested and being no more in the employ of the insol-
vent.

Petitioners are entitled under sub-sec. 1 of sec. 6 of the
Bankruptey Act to claim said goods which were in the
possession of the trustees when the petition was served
within the legal delays of 30 days, from the delivery of
said goods to the insolvents,

As has been held already in the insolvent case of Rosenz-
weig (56 D.L.R. 101) that under the provisions of art. 1543
of C.C. (1920), (Que.) a sale of movable property is liable
to be rescinded within 30 days of the delivery for non-pay-
ment of the price, that =aid sale with such legal condition
attached to it does not render the purchaser absolute
owner, and that since the decision in said case the judg-
ment of the Court of Appeal has been reported in the case
of La Compagnie Equitable D’Assurance Mutuelle Contre
Le Feu v, Boulanger (1919), 29 Que. K.B. 515, which judg-
ment holds that an immovable sold with right of rescission
of the sale for non-payment at the price does not confer
an absolute title to it to the purchaser.,

Without that clause the sale of an immovable cannot be
rescinded for non-payment of the price (art. 1536 C.C.
(Que.)), but that with regard to the sale of movables the
law by said art. 1543 affixes such condition without it being
stipulated in the sale, and therefore the title to the mov-
able purchased is incomplete in one case as well as in the
other.

Said right of rescission under any circumstances cannot
be destroyed by the insolvency of the debtor, the trustees
having no more proprietary rights in said movable than the
insolvent had, otherwise the insolvency Act would render
perfect a deficient title,

Petitioner has proved the principal allegations of its
petition.

The Court orders the trustees Finlayson & Gardiner to
deliver to petitioner the Thompson Lace & Veiling Co., Ltd.,
the following goods bought by the insolvent from said
petitioner to wit: 23 yards of black silk, 8 yards of flouncing,
referred to in the invoice of November 10, 1920, and 3
vards of trimming No. D3229, 6 yards of trimming No.
D3223, 3 yards of trimming No. D2403, 914 yards of
trimming No. D3139, 3 yards of trimming No. D3136, 17
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vards of trimming No. D3406, 2314 yards of trimming No.
D7805, 177 yards of trimming No. D2710, 4 11/16 yards of
trimming No. D3435, 10 yards of trimming No. D2106,
mentioned in the invoice of November 11, 1920, both in-
voices attached to the petition of said petitioner, with
costs,

BOYER v. MOILLET et al,

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and
McPhillips, JJ.A. August 2, 1921,

Automobiles  (SIHIB—205)—Motor Vehicles Act, RS.B.C. 1911,
ch, 169—Persons Entrusted with Possession—Violation of
Act—Civil Liability of Owner—

The liability imposed by sec. 33 of the Motor Vehicles Act, R.8.B.C
1911, ch. 169, which provides that “The owner of a motor for
which a license is issued shall be held responsible
for any violation of this Act, or of any regulations provided
by order of the Lieutenant-Governor in Council by any person
entrusted with possession of such motor” is for penalties for
violation of the provisions of the Act and does not include
civil responsibility for damages for injuries done by one to
another on a public highway.

[Johnson v. Mosher (1919), 50 D.L.R. 321 applied; Ontario legis
lation and cases distinguished. See Annotation, Law of Motor
Vehicles, 39 D.L.R. 4, also Harbour v, Nash, (1921), 60 D.L.R,
232.]

APPEAL by defendant from the judgment of Morrison,
J., of December 4, 1920. Reversed.
Wood for appellant; G. Roy Long for respondent.

Macdonald, C.J.A.:—If I am right in my construction
of sec. 33 of the Motor Vehicles Act, R.S.B.C. 1911, ch, 169,
the appellant must succeed. The section reads:—

“The owner of a motor for which a license is issued
under this Act, shall be held responsible for any violation
of this Act, or of any regulations provided by Order of
the Lieutenant-Governor in Council by any person en-
trusted with possession of such motor.”

The section is the same as one which was in force in
Ontario in 1908 and which is still in force with some
amendments, except that the Ontario section does not con-
tain the words “by any person entrusted with the posses-
sion of such motor.”

In Mattei v. Gillies (1908), 16 O.L.R. 558, Boyd, C.,
delivering the judgment of the Divisional Court said at
p. 563, speaking of “responsibility” under the Ontario
Statute, 1906, ch. 46, “That would cover responsibility in
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vegard to fines and penalties imposed by the Act and may
it not also civil responsibility for damages?”

He then refers to sec. 14 of the Ontario Act which enacts
that “No such fine or imprisonment shall be a bar to re-
covery of damages by the injured party before a Court.of
competent jurisdiction,” and proceeds, at pp. 563, 564, “The
collocation of the sections suggests that a liberal reading
is to be given to the ‘responsibility’ clause—as is indeed the
general canon to be observed in the interpretation of the
revised and other statutes.”

In Smith v. Brenner (1908), 12 O.W.R. 9, Riddell, J.,
expressed the opinion that the section imposed upon the
owner civil liability in damages, even if the driver were
not his servant but a friend to whom he had loaned the
car. In Verral v. Dominion Automobile Co. (1911), 24
0.L.R. 551, Boyd, C., delivering the judgment of the Divi-
sional Court again construed the said section as imposing
civil liability. He referred to an amendment of the Act,
which provided that in the event of the employer, of a
person driving a motor for hire, being present in the
vehicle at the time of the offence, he as well as the driver
should be liable to conviction. The Coburt appears to have
considered that this amendment was an aid to the interpre-
tation of the responsibility clause.

In Hirshman v. Beal (1916), 32 D.L.R. 680, 38 O.L.R.
40, the Appellate Division had before them the section as
re-enacted in 1914, Meredith, C.J.C.P., said that the inter-
pretation put upon the section had assuredly gone to the
widest extent possible, None of the Judges however, ques-
tioned the soundness of these interpretations.

In the Province of Alberta the like section received
opposite interpretations in the lower Court. Thereafter it
was radically amended and the Court of Appeal basing its
judgment upon the amended section held that it did not
impose civil liability.

As I have already indicated we have in our statute no
indiciae of the intention of the Legislature other than is
contained in the section itself and is shewn by the absence
in the statute of any reference to civil liability.

In Ontario the Courts thought they had such indiciae in
the other sections above noticed. In addition thereto there
was a section in the Ontario statute which placed the onus
of proof on the owner or driver, “when loss or damage” is
incurred by any person, shewing that the Ontario Legisla-
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ture intended the Act to embrace a wider field than that
covered by our statute.

The responsibility imposed by sec. 33 is for the violation
of the Act, not I think, for the consequences of its viola-
tion such as civil injury to another, If the construction
contended for by the respondent to be the true one, the
common law right of the owner is taken away and it is a
sound and well-established canon of construction of statutes
that such a right is not to be held to be taken away
except by express words or necessary intendment. The
Legislature was dealing with a subject quite apart from
the rights of persons as between themselves for damages
for injuries done by one to the other on public highways.
The Act was passed, I think, for the protection of the
public and for the punishment by fine or imprisonment of
those who violate its provisions. There is nothing in the
Act from beginning to end to suggest that the rights of
individuals in civil actions were to be disturbed. 1 there-
fore think that sec. 33 appears in the Act only in further-
ance of the general scheme to punish by fine or imprison-
ment those who offend against its provisions.

I would therefore allow the appeal.

Martin, J.A., would dismiss the appeal.

McPhillips, J.A.:—This appeal involves the construction
of the Motor Traffic Regulation Act, R.S.B.C., 1911, ch. 169.
That Act has now been superseded by the Motor Vehicles
Act, ch. 62 of the Statutes of 1920 (B.C.). However the
liability has to be determined under the previous Act, in
any case it would not appear that there is any very
material change in the legislation,

It has been held in the Province of Ontario that the
Motor Vehicles Act, 1909 (Ont.), ch. 81, has imposed a
liability beyond that existing at common law in respect of
accidents occurring in the operation of motor vehicles on
highways. It'is clear, however, that all of the Judges who
passed upon the point were of the opinion that the legisla-
tion was in its terms such that the intention of the Legisla-
ture was clearly apparent and that it was the intention to
extend the liability beyond that which would obtain at
common law. It is to be noted however, that the British
Columbia legislation is not in complete uniformity with
that of the Province of Ontario, in fact, there are some
very striking differences and when this is considered, it
cannot be a safe course to follow the decisions founded
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upon different though somewhat analogous legislation. In
this connection it is instructive to remember what Lord
Parmoor said in The Corporation of the City of London v.
Associated Newspapers, Ltd., [1915] A.C. 674, at p. 704:—
“I do not think that cases decided on other Acts have much
bearing on the construction of the Acts or sections on
which the present case depends.”

It is true that the section upon which it is contended °

that there is liability, namely, sec. 33, is in its terms
similar to sec. 19 of the Ontario Act with the added pro-
visions in the British Columbia section of liability where
any person is entrusted with the possession of a motor. It
is however, to be observed that there is no section in the
British Columbia Act similar to sec. 18 of the Ontario Act,
which reads as follows:—

“18. When any loss or damage is incurred or sustained
by any person by a motor vehicle, the onus of proof that
such loss or damage did not arise through the negligence or
improper conduct of the owner or driver of the motor
vehicle shall be upon the owner or driver of such vehicle.”

This reference to “loss or damage” would appear to indi-
cate that in Ontario the scope of the Act was intended to
extend beyond merely prosecutions under the Act. On
the other hand, in British Columbia, without entering into
detail of the matter, the whole legislation imports that the
liability is confined to the responsibility imposed by the
express terms of the Act itself, and that seems to me to be
incontrovertible. By way of illustration T would draw
attention to the heading placed over secs. 41 to 46 inclu-
sive (ch. 169, R.S.B.C. 1911), “Information and Evidence,”
and the sections deal with the description of the offence, the
burden of proof, etc., and it is to be observed commences
with the words: “In any prosecutions under this Act.,” It
is plain, therefore, that the evidence called for and the
burden of proof generally is wholly directed to prosecu-
tions under the Act which would repel any conclusion that
there was any intention whatever to impose liability other
than the penalties provided for in the Act. Unquestion-
ibly the Court should not invade the province of the
Legislature and the Court admittedly should not legislate,
that being beyond the province of the Court, If the
Legislature intended to impose any liability in excess of
that existing at common law, it is reasonable that that
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should be found in apt words imposing liability and those
apt words are absent in the legislation.

In Mattei v. Gillies (1908), 16 O.L.R. 558, being a judg-
ment in appeal. Boyd, C., in dealing with the question of
responsibility, said at p. 563 :—*“That would cover responsi-

- bility in regard to fines and penalties imposed by the Act
Y”;'l'_‘::” and may it not also civil responsibility for damages ? Section
Livery. - 12 which precedes this section as to responsibility, incor-
porates the provisions of the Act relating to Travelling on
Public Highways, one section of which, sec. 14, is important
in this relation, That declares:—‘That no such fine or
imprisonment shall be a bar to recovery of damages by the

injured party before a Court of competent jurisdiction.’”

We have no legislation of a similar character and it
may be said that the decisions in the Province of Ontario
are based upon a promise that is absent with us.

It would also refer to the case of Johnson v. Mosher
(1919), 50 D.L.R. 321, where Harvey, C.J., giving the judg-
ment of the Court, which was to the effect that no responsi-
bility beyond liability for penalties under the Alberta Act
exists in that Province, it would appear that theretofore the
Ontario decisions had been followed in Alberta. The state
of the Statute Law in Alberta differs from that of British
Columbia but the ratio decidendi of the decision is analogous
to the view which I have expressed in considering this ap-
peal; that is the legislation in the Province of Ontario is so
differert in character to the legislation that we have in
this Province that the authorities so much relied upon by
the respondent cannot be of any assistance in the deter-
mination of this appeal. It therefore follows that, in my
opinion, the British Columbia legislation in its whole pur-
view confines the responsibility to the penalties imposed by
the Act. See Atkinson v. Newcastle, ete.,, Waterworks Co.
(1877), 2 Ex. D. 441; Groves v. Wimborne (Lord), [1898]
2 Q.B. 402, at p. 407.

I would therefore allow the appeal.

Drive :

Appeal allowed.

PERRIN v. VANCOUVER DRIVE-YOURSELF AUTO LIVERY,

British Columbia Court of Appeal, Martin, Galliher, McPhillips
and Eberts, JJ.A, August 2, 1921,

Wood, for appellant. "
F. T. Congdon K. C., for respondent.
Martin, J.A. would dismiss the appeal.
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Galliher, J.A:—Without approving or disapproving of
{he Ontario and Alberta cases cited to us, and which may be
distinguishible under the respective Acts governing them,

141
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I am clearly of the opinion that our Act creates no civil
PROGRESSIVE

liability which did not before exist.

As the defendant clearly is not liable at common law, it
follows that the appeal must be allowed.

McPhillips, J.A.:—My reasons for judgment in Boyer v.
Moilett, ante p. 136, are determinative of this appeal. It
follows therefore that in my opinion, the appeal should be

allowed.
Eberts, J.A. would allow the appeal.
Appeal allowed.

RE PROGRESSIVE FARMERS O, LTD.
Alberta Supreme Court in Bankruptey, Ives, J., April 25

Bankruptey (§l—4)—Petition in—Receiving Order—Retuwrn  of
Petition—Int er and Notice—Assignment by Debtor
under the Ac alidity—Bankruptey Act see. 4 (6),

Five creditors presented a petition in bankruptey and asked for the
appointment of the Canadian Credit Men's Trust Association
Ltd. as trustee and the Judge in Bankruptey later the same
morning made an order appointing the Canadian Credit Men's
Trust Association, Ltd,, interim receivers of the estate. Later
the same day the debtor made an assignment for the general
benefit of its creditors, under the Bankruptey Aet to James
A. MacKinnon, an authorised trustee The petition, interim
order and notice of hearing were served the same evening
shortly after the making of the authorised assignment. Upon
the hearing of the petition the Judge in Bankruptey, follow
ing Re Croteau and Clark Co, (1920), 556 D.L.R 59, held
that the petition ought to be granted and made a re ing or-
der appointing the Canadian Credit Men's Trust Ass'n, Ltd.,
trustees of the estate, and ordered the assignment to James
A. MacKinnon withdrawn

[See Annotations, Bankruptey Act, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act, 1921, 59 D.L.R. 1.]

PETITION by creditors and the trustee under an interim
receiving order that a receiving order be granied and their
nominee confirmed in its position as trustee,

Petition granted.

The facts of the case are as follows:—

Five creditors of Progressive Farmers’ Co. Ltd. namely,
Robinson Little & Co. Ltd; Ames, Holden, McCready, Ltd;
Campbell, Wilson & Horne, Ltd.; Finnie & Murray, Ltd.;
and the A.L. Johnston Shoe Co, Ltd; presented a petition
in bankruptey on April 16, 1921, at 11 o'clock, a. m., and
asked for the appointment of the Canadian Credit Men's
Trust Ass'n, Ltd. as trustees. At 11.30 the same morning
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Hyndman J., Judge in Bankruptey, made an order appoint-
ing the Canadian Credit Men's Trust Ass'n, Ltd., interim
receivers of the estate. Later in the same day, the debtor

Procuessiyee Made an assignment for the general benefit of its creditors,

under the Bankruptey Act, 1919 (Can.), ch. 36 to James A.
MacKinnon, an authorised trustee,

The petition, interim order and notice of hearing re-
turnable on April 25, 1921, were served the same evening,
shortly after the making of the authorised assignment.
Both trustees immediately claimed possession of the estate,
but the sheriff, who had already seized certain assets of the
debtor, namely, the contents of certain mercantile siores,
refused to give possession to either until April 20, 1921, on
which date he gave up possession to the Canadian Credit
Men's Trust Ass'n, Ltd., under the interim order, and this
trustee remained in possession until the hearing.

On the hearing of the petition, counsel for the trustee
under the assignment took a preliminary objection, and
claimed that under sec. 9 a debtor could make an assign-
ment at any time before the making of a receiving order,
and that, as no receiving order had been made, the assign-
ment was good and valid, and the trustee thereunder ought
not to be ousted. In this he was supported by counsel for
the debtor, the Royal Bank of Canada, and the Holden
National Co., creditors. It was urged on behalf of the
petitioning creditors and the trustee under the interim
receiving order that a receiving order ought to be granted
as asked by the petitioning creditors and their nominee
confirmed in its position as trustee, as the trustee under
the assignment did not shew any grounds under sec. 4, (6)

as to why the prayer in the petition ought not to be granted,
and further, relying on the judgment of Orde, J. in Re
Croteaun and Clark Co. (1920), 55 D.L.R. 413, 48 O.L.R. 359,
the provisions of sec. 9 of the Act did not justify any such

practice as attempted by the debtor in making the assign-
ment at the time it did.

G. H. Van Allen and W, E. Simpson, for the petitioning
and nine other creditors, and for the Canadian Credit Men’s
Trust Ass'n,

J. E. Wallbridge, K.C., for James A, MacKinnon.

Alex. Stuart, K.C., for the Holden National Co.

J. A. McCaffry, for the Royal Bank of Canada.

A. H. Barnard, for the debtor,

Ives, J. (Acting Judge in bankruptcy) held, following
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Re Croteau and Clark Co., Ltd., 55 D.L.R. 413, 48 O.L.R.

359, that the petition ought to be granted, and thereupon _\.'.(..

made a receiving order appointing the Canadian Credit —
. Men's Trust Ass'n, Ltd., trustees of the estate, and ordered Usnex

the assignment to James A. MacKinnon to be withdrawn. ““:;I &

Petition granted.

USHER v. BARNES,

New Brunswick Supreme Court, Chancery Division, Hazen, C.J
October 11, 1921

~Money Deposited in Bank—Joint Account of Hus-
Wife—Withdrawal by Third Person on Authority of
tention of Parties—Rights and Liabilities,

Gire (81
b

wi

Vhere moneys have been deposited in a bank by a person to the
joint account of himself and another, the question of who is
entitled to the money as between the parties is not governed
by any general principle applicable to questions of this kind,
but in every case it is a question of intention to be githered
from the special facts and circumstances and the family rela-
tions or otherwise of tha parties, the same as in cises where
it is sought to decide who has the right to money so deposited
after the death of one of the parties in whose name the joint
deposit was made

shortill v. Grannan (1920), 556 D.L.R. 416, 47 N.B.R. 463, ap-
plied. )

ACTION by husband to recover certain moneys deposited
by him to the joint account of himself and his wife, and
which were withdrawn from the bank by a third party on
withority of the wife. Judgment for plaintiff.

D. Mullin, K.C., for plaintiff, J. A. Barry, for defendant.

Hazen, C.J.:—On March 20, 1913, the plaintiff opened an
weount in the savings department of the bank of Nova
Scotia at St. John, and deposited therein the sum of $£450
to the credit of himself and his wife Mary Jane Usher,
payable to either or the survivor. On June 8, 1920, when
the sum of $515.85 stood to the credit of the account, in-
terest in the meantime having been added and some small
amounts having been drawn by the plaintiff, Mary Jane
sher, by means of her niece, the defendant, withdrew the
vhole amount, and the defendant took possession of the
ame. The plaintiff claims a declaration that the sum so
on deposit on June 8, 1920, was and is his property, and a
decree ordering and directing the defendant to pay over to
1im the said sum of $515.85 with interest thereon, together
vith the costs of this action. The plaintiff also alleges in
his statement of claim that the defendant induced his wife
by means of misrepresentation and fraud to sign an auth-
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ority to her to withdraw the money from the bank, and that
his wife was under the misapprehension that she was only
giving authority to her niece, the defendant to withdraw
a small amount.

I may say at the outset that from the evidence before
me, I cannot come to the conclusion that the defendant
acted fraudulently or that she misrepresented the matter in
any way to Mrs. Usher, and as a matter of fact it seems to
me she acted throughout, honestly and in good faith.
After the plaintiff had deposited the money on March 20,
1913, to the joint credit of himself or wife, payable to either
or the survivor he took the deposit book home with him
and gave it to his wife, and it was kept with other bank-
books which belonged to him, and he and his wife had ac-
cess to it at any time.

There are many cases, a number in our own Province, in
which claims have arisen with regard to the right of sur-
vivorship when moneys have been deposited in joint ac-
count under circumstances similar to those involved in the
present case, but I can find no case in which the question
has arisen before the death of one of the parties to whose
credit the moneys were so deposited and in which the
question of survivorship does not arise. It seems to me,
however that in this case the principles which are involved
are very largely the same as those that would be involved
in a case where it is sought to decide who has the right to
the money after the death of one of the parties in whose
name the joint deposit has been made, and I would point
out that in the case of Shortill v. Grannan (1920), 55 D.L.R.
416, 47 N.B.R. 463, about a year ago, in the course ol
judgment I quoted at p. 419, the words of Davies, C.J. in
the Daly Case (1907), 39 Can. S.C.R. 122 as follows:—

“A large number of cases, Irish and American were cited
at Bar, to which I have referred. There is no general gov-
erning principle applicable to questions of the kind I am
now considering. In every case it is a question of intention
to be gathered from the special facts and circumstance:
and the family relations or otherwise of the parties.”

I think that that principle applies in this case, and that
it is my duty, speaking as a Judge of first instance, to de-
termine what the intention of the plaintiff was at the time
when he made this deposit in the bank, and that I must
come to a conclusion having regard to the special facts

and circumstances of the present case and the relations of
the parties to one another.

Rt S S o St i
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Before discussing the reasons given by the plaintiff for
making the deposit in the way he did, I may say it was
claimed by him on the trial that the money which he de-
posited was his own, and that he had received it under the
will of Anne Leckie, an aunt of his wife. On the other hand
it is clear that Mrs. Usher believed that the money which
was received from the sale of a piece of property was hers,
and that she had a right to it irrespective of her husband.
From the documentary evidence it appears that one Ger-
trude Ferson by her last will and testament devised unto
Anne Leckie and her sister Eliza Dunlop certain lands and
premises situate in the city of St. John, and Anne Leckie
by her last will and testament which was dated April 19,
1890, devised her half of this property to her three nieces,
Mary Jane Usher the defendant, Sarah Anne Miller and
Eliza Clark, in equal shares. It will be seen, therefore,
that the plaintiff took nothing under this will, although in
his evidence he stoutly maintained that it was under this
will that he was entitled to the property, the proceeds of
which constituted the deposit moneys. Had this will stood
a'one, the contention of Mrs. Usher to the effect that the
money that was deposited in the bank was hers would have
been well made, but from the documents put in evidence it
appeared that before the death of Anne Leckie and before
her will became effective she had undertaken to convey to
George H. Usher and Magnus S. Miller all her right and in-
terest in and to the leasehold property devised to her by
Gertrude Ferson, and this was in consideration of Usher
and Miller paying to Eliza Dunlop the moneys for her in-
terest in the leesehold land and premises, and paying oT the
expenses incurred by Anne Leckie in a certain partition
suit begun and partially carried on between her and Eliza
Dunlop, and providing for .ier during her lifetime a home
where she might reside free of rent, and agreecing that she
should be properly cared for during her natural life, and
at her death be buried in a respectable and proper manner,
There were also further considerations, one of which was
that during Anne Leckie's lifetime they would pay over to
her one-half of the net profits which might accrue from the
house in which she then resided, with provision for the pay-
ment of the insurance moneys on the house in case of fire.
It appears to me, therefore, that Mrs. Usher took nothing
under the will of her aunt, and that the property which her
aunt had intended to will to her and her sisters had become
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the property of the plaintiff and Magnus Miller before her
aunt's death and when they sold it the plaintiff received
one-half of the purchase money and placed it to the joint
account of himself and his wife, as before stated. The
claim set up on behalf of the defendant that the money did
not belong to Usher but to his wife, and that for that reason
she had a right to dispose of it as she saw fit must therefore
fail.

The plaintiff gave several reasons for depositing the
money to the joint account of himself and his wife. Dur-
ing his evidence he said—"I put my wife’s name and my
own name because if anything would happen to me it woud
be my wife's.,” This looks very much like an attempt at a
testamentary disposition. He says he said nothing to his
wife about opening the account, and that the idea of open-
ing it in the joint names was his own altogether, When he
took the bank-book home he says he gave it to his wife, and
in answer to the question “Did you say anything to her” he
said “I did, I told her there was some money for you and I
and you take charge of the bank-book in case if anybody

Q. Just what you said? A. That is about what
I said to her. She put it away and it has been there for
eight years.”

During the years that intervened he drew a few small
sums from time to time and added some small amounts to
the account, but his wife drew nothing at all and apparently
did not interfere with regard to it.

At another point in his evidence he says that it was his
money and he only gave the money to his wife for protec-
tion, and that he was saving the money for a rainy day, for
his wife, In answer to a direct question as to what object
he had in opening the account in the joint names of himself
and wife, he said one was that he thought it would be safer
because if anyone asked him to lend them money it would
be in his wife’s and his own name and he could say he did
not have it, and as a protection for his wife, and in cross-
examination in answer to the question:—“Q. You say if
anything happened to you it would be hers? A. Well cer-
tainly not while I was living I didn’t expect that. I was
going to use it just as well as her.”

The defendant says that during the greater part of her
life she had done considerable business for her aunt, and
this had been going on for years, and that from the time she
was a school-girl she had spent a great deal of time at her
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aunt’s house and was in the habit of visiting her frequently,
almost daily. She says she knew nothing about the money
being in the bank until the plaintiff told her about it. He gave
her this information while she was sitting in his kitchen,
and said he deposited the money in the bank out of the sale
of the property for Mrs. Usher, and he asked the defendant
if Mrs. Usher had not told her about it. This the plaintiff
denies. Subsequent to that one afternoon when she went
down to see her aunt as usual, the latter got up off the
lounge where she was lying down, went out into her kitchen,
brought down a satchel from which she took the bank book,
and inside the book was a piece of paper with her name
written on it. This piece of paper was produced in evidence
and is simply the signature “Mary Jane Usher.,” Having
given her the bank book and this piece of paper she told the
defendant to go to the Bank of Nova Scotia. She went
there, and presented the paper to the clerk at the bank, who
thereupon made out a form which defendant took back to
her aunt, who signed it, and she thereupon went to the bank
and drew the money. She states that she did not induce
her aunt to do this, that it was not done as a result of any
advice she gave her, and that she never mentioned money
matters to her in any shape or form at any time, and that
her aunt told her she wanted to have the money put in the
bank in her (defendant’s) name. She further says her
aunt told her she (defendant) could withdraw any of that
money at any time, and that she wished her to buy her any
clothes or anything she would need out of it, and that she
could hold the money and any time that she, Mrs, Usher,
wanted a home with her, supposing her husband died, she
would come to her for a home. The defendant further
swore that she did not understand that Mrs. Usher was re-
taining an interest in the money, but what she understood
was that if she wanted any little money at any time from
her she was to get it, it being left to her (defendant’s) dis-
cretion whether she was to give it or not. The defendant
subsequently withdrew the money from the bank, and has
spent $50 of the amount for Mrs. Usher’s benefit, and at her
request, and another $50 which she paid to her counsel on
being threatened with suit, so that the amount which she
now had in hand is approximately $350.

Mrs, Usher, wife of the plaintiff, confirmed in a very
large measure the evidence given by Mrs. Barnes. She
says she took her bank book out of her drawer, gave it to
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the defendant and told her to draw out the money and to
use it as she thought best, adding “as I could trust her
faithfully.” She was asked where the money came from,
and said that her husband had given it to her, that he
gave her the book and said that was hers; and she further
adds that it was her share of the property that was sold,
and that she had asked him for her share, and throughout
her evidence it was clear that she was under the belief that
one-half the property that was sold by her husband and
Miller was her own. She said that she never had any conver-
sation with Mrs. Barnes about the money before she gave
her instructions to withdraw it from the bank and put it in
her own name; that what she did she did of her own accord
and she told Mrs. Barnes to draw it out, and she says the
bank book was given to her by her husband some days after
she had asked for her share of the money, meaning thereby
her share of the money obtained from the sale of the lease-
hold property that Usher and Miller had acquired from Mrs,
Leckie.

Having regard to this evidence and to all the circum-
stances of the case, I cannot come to the conclusion that
when the plaintiff handed his wife the bank book it operated
a gift inter vivos of the money on deposit in the bank, and
I think that he intended to create a joint tenancy, with a
right of survivorship, and had the question as to the owner-
ship of money arisen after his death, I am disposed to think
that the facts would have been conclusive in favour of his
wife having the right to it.

In the case of Paul Daly (1907), 39 Can. S.C.R, 122, be-
fore referred to, Maclennan, J., referring to the contention
that the form of the receipts given for the deposits made
the father and his daughter joint tenants of the money. so
that at the father's death the daughter became entitled to
the whole as survivor, said, at pp. 148, 149:—

“I do not see how that can be so. In a case of joint
tenancy neither party is exclusive owner of the whole.
Neither can appropriate the whole to himself. Here, how-
ever, the father did not lose his right to take the whole by
authorising his daughter also to draw. He could still draw
the whole whenever he pleased up to the day of his death
and if he did it would all be his own money. Could his
daughter have done that? I do not think so. She could
as against the bank have drawn it all and on payment to her
would have discharged the bank, but the money would still

. o——
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have been the father’s money in her hands—she would have
been accountable to him for it all. If I authorise another to
draw a cheque on my bank account that is not necessarily a
prima facie gift. My mandatory would be responsible to me
for so much money unless I gave it to him expressly as a
gift. Here there are no words at all of gift used by the father,
He gave her nothing but authority to draw or to receive his
money, expressly reserving and retaining his own right, It
is no more than if he wrote to the bank saying, I authorise
you to honour my daughter’s cheques on my deposit.”

In this case I might point out that Daly had deposited
money in a bank in the joint names of himself and daughter
with power in either to draw against it, and that the daugh-
ter never exercised that power, and it was held that the
money in the bank remained the property of Daly and did
not pass to the daughter at his death. If that is the case a
fortiori the money in this case represented by the bank
book did not pass absolutely to Mrs. Usher, and while she
could as against the bank have drawn it all, I think the
money still remained in the control of the defendant, [plain-
tiff]. I cannot for one moment believe, having regard to
all the facts and circumstances of the case, that Usher ever
intended or contemplated that his wife would draw the
whole of this money at any one time. I think he had in
mind the fact that if anything happened to him it would
then be her property, and that from time to time she might
draw upon it for small necessaries such as she might re-
quire, but that she should divest herself and himself of it at
one stroke I am quite satisfied never entered into his
thoughts at all.

On the other hand, Mrs. Barnes, as I said before, I am
satisfied acted in perfect good faith, and was not attempting
by fraud or misrepresentation to deprive the plaintiff or his
wife of the money, but honestly believing that it belonged
to Mrs. Usher and she had a right to do what she pleased
with it, she felt she was simply carrying out her aunt’s
wishes in transferring the money at her aunt’s request to
her own name in the bank.

Iam of opinion that the sums that have been drawn since
the change in the account was made, for Mrs. Usher’s bene-
fit, amounting to the sum of about $50, should not be
charged against the defendant. Neither do I think that the
amount that she paid for legal expenses should be charged
against her, for Usher by his own act in placing the moneys

Usner
V.
Banxes,
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as he did in the bank and handing the book to his wife, no
doubt left the impression on her mind, she at the same time
having the erroneous idea that the money was her own, that
she had a right to do with it as she pleased, and no doubt
Mrs. Barnes was of the same opinion. 1 do not think,
therefore, for having carried out her aunt’s wishes Mrs.
Barnes should now be compelled to account for the $50
which she paid to her lawyer after the proceedings had
been commenced.

I am not certain of the actual amount which remains
after deducting these sums. It is approximately $350, and
this sum of money should be paid by the defendant to the
plaintiff. Counsel can no doubt agree as to the amount,
but if otherwise I will hear further evidence on the point.
As the suit is virtually between plaintiff and his wife, there
will be no costs of this action.

Judgment accordingly.

JOHNSTON AND DUNPHY v. PRITOHARD,
New Brunswick Supreme Court, Chancery Division, Hazen, C.J
September 12, 1921.

Specific Performance (§IA.—12)—Sale of Land—Agreement—Ma-
terial Term of Agreement not Carried Out—Inability to En-
force,

Where a material term of a contract to purchase is left to future
agreement or where a material term is left to the decision of
a third party specific performance of the contract is not en-
forceable until the term has been agreed to, or while the de-
cision is lacking.

[Tillett v. Charing Cross Bridge Co. (1859), 26 Beav. 419, 53 E.R.
959; Earl of Darnley v. London, Chatham & Dover R. Co.
(1865), 3 DeG. J. & Sm. 24, 46 E.R. 547, (1867), L.R. 2 H.L.
42, followed. ]

ACTION for specific performance of an agreement for
the sale of land. Action dismissed.

S. A. M. Skinner, for plaintiff,

B. L. Gerow, for defendant.

Hazen, C.J.:—This was an action for specific perform-
unce of an agreement for the sale of property situated on
Waterloo St. in the city of St. John, and entered into on
January 26, last, between the plaintiffs and defendant;
the agreement on behalf of the vendor, who in this case
was the defendant, being signed by W. E. A. Lawton, her
agent. On April 6, 1918, the defendant signed what is
called a sale contract, a card whereby she authorised
W. E. A. Lawton, a real estate broker in the city of St.
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e, no John, to negotiate a sale of property described on the front N.B.
time of the card, and agreed to pay him a commission of 214 sC.
that on $8,000, or 5% on $8,500, provided he sold or furnished —
loubt ’ her, either directly or indirectly, the name of a party to Jonssrox
hink, whom she might sell, the commission to be due and payable ,,.f:,.",n.
Mrs. when the sale was made. Language of this import was LV
$50 printed upon the card, and then these words were added PuTenasn.
had in typewriting: “This authority to remain in force for five

months and continue in force until fifteen days’ notice of its
lains cancellation.”
and The defendant testified that those words in typewriting
i the were not upon the card when she signed it, and that the
unt, understanding between herself and Lawton was that she
oint. gave him three months in which to sell the house, and that
here that was the end of the agreement. On the other hand

Lawton swore that these words were there at the time
igly. Mrs. Pritchard signed and produced contracts with other

parties on similar forms where similar words had been
added before the contract had been signed, and said that

- this was his practice. No sale was effected by Lawton
- within 5 months, nor for a long time afterwards, and on

“Ma- March 25, 1920, an arrangement was come to, whereby the
i En- A\ sale price was increased to $10,000, a memorandum to that
efiect being placed on the card by Lawton. In November,

iture 1920, Lawton endeavoured to sell the property to two men
;“'-l.'.’ e named Scott, and at that time it appears by his evidence
s deo- that the defendant was asking $10,500. Later on, the
plaintiffs in this suit opened negotiations with Lawton for

E(." the purchase of the property, and in company with him
HL went to the house, and were shewn through it by the defend-
ant. In reply to a question if anything was said about the

for price at that time, Lawton says he told the defendant he

was asking $11,000 and that she did not make any reply
but seemed to be satisfied. A few days afterwards the
plaintiffs made an offer of $10,750 and gave him $100 on
account, whereupon he went down to the defendant’s house

m- and read her the offer and he told her that they meant
L on business and were willing to take the place at the price
| on named. She objected and said she would not take that
int ; amount, that she wanted $11,000. Then she said she
"““‘: ought to get $12,000 and Lawton says in his evidence,
[l";: f “So she wouldn’t hear to it at all,” and the only thing he
m)(" } could do was to report back to the purchasers that she
St. would not accept the price. The matter went along for
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some time, and Mrs. Pritchard said she would like to get
$12,000. According to Lawton’s statement she did not
seem to know what her mind was. He tried to convince her
that pecple were not building houses at the high cost-of
building, and that that did not put a value of that price on
her property, but she said she would like to get the
$12,000 and he left her to think it over, and made an
appointment for the next evening, and when he called upon
her a few days afterwards she said she would not take the
$10,750, that she would like to get the $12,000, and she
finally decided if she got $11,000 or anything over $11,000
she would be willing for the sale to be completed. After
that the plaintiffs offered $11,600 to Mr. Lawton and he
closed the sale. This amount, after paying his commis-
sion, would have left the plaintiff $11,000 or thereabouts.
When Lawton told the defendant he had closed the sale,
to use again his own language, “She went up in the air”
and said she wouldn't take less than $12,000 and ought to
have $13,000. He told her he had closed the sale and had
been paid $600 on account, and offered her the money,
She refused to take it—would not take anything.

As 1 said, the defendant denies absolutely that the
agreement she originally entered into with Lawton for the
sale of the property was to continue for more than 3 months.
She further says that she never authorised Lawton to sell
the property for $11,000 and absolutely contradicts his
statements in that regard. She said when Lawton informed
her that he had sold the house for $10,750 she told him
she would not sell it at that, and that Lawton instead of
going away and keeping away kept running after her about
3 times a day trying to induce her to sell. After that she
talked to Dunphy, one of the plaintiffs, 2 or 3 times, and
he made out several papers and gave her one paper and
said, “you look over that.” He said “I will give you
$10,900 and pay Mr. Lawton his commission.” She said
she wanted $12,000, and said to him, “You pay $12,000
and you can have the house,” which Dunphy declined to
do, and when Lawton came down with the agreement for
sale which he had signed, defendant asked who signed her
name, and on his replying that he did she asked “Who told
you to do it,” to which he replied that he did so as her agent,
and she said “You are no agent of mine,” and said she
would not sell the house. Asked the question—*“Before
this agreement was signed or after the agreement was
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o get signed did you tell Mr. Lawton about acting for you as N.B
1 not agent that you wished him to continue to act or cease act- 8.
‘e her ing"—she replied, “No I didn't tell him because the three -
st -of months was over. That was all there was to it. I wanted Jonssiox
ce on him to rent my flat and of course if he had got the price 30
the I wanted to and not had so much talk about it, that would v.
g an : have been all right. I told Mr. Dunphy I wanted $12,000 Perrciane
upon for it.”

e the Q. You have heard Mr. Dunphy's statement that you
| she said if you obtained $11,000—is that what you said? A.
1,000 “No.”

\fter

In answer to a further question, she says she told
d he Dunphy that she would take $12,000. It will be seen

imis- therefore from this evidence that there is an absolute con-
outs. flit of statement regarding the facts between Lawton and
sale, the defendant. The only other evidence bearing on the
air” question of price is that of Dunphy, who says that on one
it to occasion Mrs. Pritchard told him if she had $11,000 for

had herself she would feel happy. This statement Mrs,
mey.

the
the

iths.

Pritchard denies.

It will be seen that the evidence is most conflicting, but
I 1o not feel it necessary to give any decision on the points
in dispute with regard to the length of time the authorisa-
tion to Lawton was to continue or his authority to sign an

sell agreement to sell for $11,600 as the case, in my opinion,
his can be and ought to be disposed of on other grounds. It
med was contended by counsel for the defendant that specific

him
d of

performance should not be decreed as no tender of the
purchase money had been made to Mrs. Pritchard, and no

yout deed had been prepared and submitted to her for her sig-
she nature, It is usual in cases for specific performance for the
and sale of property for the purchaser, in order to obtain what
and is purchased, to tender the amount of purchase money, and
you I think it is the almost universal practice with convey-
gaid ancers in this Province also to prepare and present a deed

000
| to
for
her
told
ent,
she
‘ore

wvas

of the property purchased, for signature. There are auth-
orities however, to the effect that a tender of payment by
a purchaser in order to obtain an article purchased is
unnecessary where the vendor admits the tender would
be fruitless, (See Jackson v. Jacob (1837), 3 Bing. (N.C.)
869, 132 E.R. 645,) and that the tender of a deed of land
to be given by the vendee in exchange as part of the pur-
chase money and of the balance of the adjustment money
is waived by the vendor’s unwarranted notice to the vendee
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that the vendor considered the contract off, and that the
purchaser’s action for specific performance is not barred
by the failure to make the tender. (See Cudney v. Gives
(1890), 20 O.R. 500; Norman v. McMurray (1913), 10
D.L.R., 7567), and the American authorities to the effect
that where a party has flatly refused on his part to carry
out the contract a tender by the other party of the perform-
ance is not necessary before bringing a suit for specific
performance. I am not deciding what the law is in this
Province with respect to the matter, but in view of the
authorities I have mentioned and of the circumstances of
this case, I do not intend to decide the point that the
plaintiffs cannot recover because there was no tender of
purchase money to the defendant or of a deed of the pro-
perty to be executed by her. The agreement, however,
which was signed on January 26, by the plaintiffs and by
the defendant, Ada B. Pritchard, by her agent, Lawton,
provided that the deed was to be delivered any time or date
between that date and May 1, the date and place to be
named by Lawton. It is an established principle of law
regarding specific performance that where a material term
of a contract is left to future agreement the contract is
not enforceable until that term has been agreed to, (See
May v. Thompson (1882), 20 Ch. B, 705 (C.A.), and where
a material term is left to the decision of a third party
specific performance of the contract is not granted while
such decision is lacking. (Tillett v. Charing Cross Bridge
Co., (1859), 26 Beav. 419; 53 E.R. 959; The Earl of Darn
ley v. London, Chatham & Dover R. Co., (1865), 3 DeG.,
J. & Sm. 24, 46 E.R. 547, (1867), L.R. 2 H.L, 43.) In this
case there is no evidence whatever of any date and place
between the date of the agreement and May 1, or any other
date or place having been named by Lawton for the delivery
of the deed. There was some evidence of a document in
writing having been sent by registered letter, but no evi-
dence of its contents, and I would be inclined to think, judg-
ing from the evidence of Lawton himself, that the document
that was sent to Mrs, Pritchard after the agreement for
sale was entered into between himself and the plaintiffs
was a copy of that agreement. The only notice in addition
to the copy of the agreement which Lawton says he sent
her was a notice to come to his office and get the money
and settle up, as the purchaser was anxious and wanted to
get possession of two flats He says he sent the notice
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at the by his son in one of his envelopes, and that Mrs. Pritchard B.C.
barred refused to accept it, and that then he registered it to her, CA.
Gives though on this point his evidence is by no means clear as —
}), 10 to the document that was registered. No copy of the x:’;'“*l':‘
effect notice which was sent by the registered letter or by Law- Co.
carry ton’s son which she refused to accept was put in evidence, v
form- and there was no evidence of its contents further than his | N4
recific statement which I have just quoted. This certainly can-

1 this not be construed as a fixing of a time and place by Lawton

if the for the delivery of the deed between the dates mentioned.

es of As a material term was left to the decision of Lawton, and

t the as evidence of any such decision is lacking, in my opinion

er of specific performance of the contract cannot be granted.
! pro- The plaintiff’s claim must therefore be refused with costs.
rever, Action dismissed.
id by
wton,

i WESTERN IMPERIAL €O, v. NICOLA LAND €0,
date

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,

lo be Galliher and McPhillips, JJ. A. March 1, 1921
law Mortgage §(VIICO—156)—Ovder Nisi for Foreclosure—Time for
term Redemption Fix at Request of Mortgagor—Application by

et is s Party to Shorten Period,

(See Where by an order nisi for foreclosure the Judge has fixed a lengthy
r period for redemption, at the request of and for the advantage
here of the mortgagor, the period of redemption will not afterwards

iarty be shortened on the application of the parties at whose re-
vhile quest it was originally fixed,

idge Rule" 833 does not apply to a case where it is a term of an order
ldge nisi and not of the registrar's certificate which is sought to be
arn varied

leG:.,
this
lace
ther
very
t in

APPEAL by the defendant from the judgment of Mor-
rison, J., refusing to vary the Registrar’s report by reducing
the period of redemption. Affirmed, the Court being
equally divided.

A. Bull, for appellant.

C. W, Craig, K.C., for respondent,

evi-

dg- Macdonald, C.J.A.:—By the order nisi for foreclosure,
rent the trial Judge fixed the period of redemption at one year,
for that is to say, the Registrar was directed to take the ac-

iffs counts and ascertain the amount which would be owing by
tion the mortgagors at the end of 12 months from the date of
it his certificate. This lengthy period was fixed for the ad-
vantage of the mortgagors, as appears from the observa-
tions of the Court and counsel at the time. The Judge
said:—"Under the circumstances, I would be inclined to

ney
| to
lice




NicunoLsoN
V.
MusTARD,

DOMINION LAW REPORTS. [61 D.L.R.

give more” (than 6 months). Mr, Bull, counsel for ap-
pellants :—*“I was going to ask that.” Whereupon the period
of one year was named in the order as aforesaid.

The mortgagors sold the property shortly after the Re-
gistrar's report was made, thereby obtaining the moneys
for redemption. They then applied to a Judge in Chambers
to vary the Registrar's report by reducing the period of re-
demption and from the refusal of that application this ap-
peal was taken,

The cases to which we were referred, with the exception
of Hill v. Rowlands, [1897] 2 Ch. 361, are not in point, and
the case just mentioned is an authority against the ap-
pellants. What is sought by the appellant is to have the
order of the Supreme Court which was duly drawn up and
entered, varied in Chambers. That cannot be done either
in Chambers or in Court, unless the power to do so is con-
ferred by R. 833, and in my opinion, it is not conferred by
that rule. I am satisfied that that rule does not apply to a
case like the present one, where it is a term of the order
nisi and not of the Registrar’s certificate which is sought to
be varied. Moreover, the application is made on behalf of
parties at whose request the period of one year was fixed
ny the Court itself. In these circumstances, apart from
tmy other, I think the refusal complained of was right, and
that this appeal should, therefore, be dismissed.

Martin, J.A., would allow the appeal.

Galliher, J.A.:—I agree with the Chief Justice.

McPhillips, J.A., would allow the appeal.

Appeal dismissed by an equally divided Court.

NICHOLSON v, MUSTARD.*
Alberta Supreme Court, Simmons, J., April 22, 1921.
Master and Servant  (§IA . —fa)—Master Employing Servant as
Captain of Ship on Prospecting Trip—Servant Locating and
Staking Mineral Claims for Himself—Right of Master to
Claims Located,

In the ahsence of any agreement hetween the plaintiff and the de-
fendant that the defendant would locate and stake mineral
claims for the plaintiff, during a prospecting trip for which he
was hired as ship’s captain, the Court held that the plaintiff had
no right to claims staked by the defendant for himself during
the trip, the fact the defendant was plaintiff's employee did
not make him the agent or trustee of the plaintiff in regard
to any work that he performed during the trip.

ACTION on an alleged oral contract whereby the de-

fendant was to become an employee of the plaintiff at a
* This decision was reversed, December 19, 1921,
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fixed salary and was required to assist in prospecting for
petroleum, and whereby the defendant agreed to record the
locations with the proper mining recorder and to transfer
the claims so located to the plaintiff. Action dismissed.

Frank Ford, K.C., and C. F, Newell, K.C., for plaintiff,

J. F. Lymburn, for defendant.

Simmons, J.:—The plaintiff claims that on or about May
1, 1920, he was organising a party to go into the North West
Territories on his behalf to prospect for-oil and natural gas,
and that the defendant entered into an oral agreement with
the plaintiff whereby the defendant became an employee of
the plaintiff at a fixed salary, and that the said employment
required the defendant to assist in the prospecting tour for
petroleum and natural gas and mineral claims and locations
in the vicinity of Great Slave Lake, in the North West Ter-
ritories of Canada; and further that the defendant agreed
to record the locations with the proper mining recorder and
to transfer the claims so located to the plaintiff,

It is admitted that the defendant staked three claims in
the vicinty of Great Slave Lake and has recorded the same
with the mining recorder, and the defendant has paid the
recording fees for same.

It is also admitted that the plaintiff has paid the de-
fendant the wages stipulated for in regard to the employ-
ment.,

The defendant denies that there was any agreement made
by him to locate mineral claims or a claim on behalf of the
plaintiff, and denies that he agreed to assign to the plaintiff
any claim that he might locate,

The defendant admits an oral contract entered into be-
tween the defendant and the plaintiff, and alleges that the
said oral contract was solely a hiring of the defendant as
a ship’s captain or skipper for said expedition. The oral
contracl .!'»eed by the nlaintiff is said to have been made
when the plaintirf and his agent W. J. George had two meet-
ings with the defendant, one at a motor boat house in Ed-
monton and the other at the Royal George Hotel. The de-

fendant admits that both of the said meetings took place;
and the defendant alleges that an offer was made to him
at the motor boat house to enter into t"e employment of the
plaintiff as a ship’s captain, which offer was renewed at the
Royal George Hotel meeting and accepted by him as a hir-
ing at the rate of £2,200 per year during the term of said
expedition.

NicnoLsox
V.
MuUsTARD,
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Alta. There is a direct conflict of evidence between the plain-
e tiff and his agent George and the defendant in regard to
— the terms of the oral contract, and after hearing them and
N """"‘" hearing other witnesses called on each side, I have no
Mustann, difficulty in arriving at the conclusion that the defendant’s
version of said contract is substantially correct and in the
result I find there was no oral agreement to either stake
claims or assign the same; nor was there any communica-
tion made to the defendant when the said contract was
entered into which would give him any intimation that stak-
ing of claims, or recording them or assigning them would
be a part of his duties. It was represented to him by the
plaintiff and by his agent George that the services of a
certificated captain were very necessary for the expedition

and that was the reason they wished him to go.

The plaintiff organised two parties. One party left via
Fort McMurray in charge of George, and the other party
went via Peace River in charge of the plaintiff, and these
parties subsequently met at Fort Smith and joined into
one party. When the defendant arrived at Fort McMurray
he learned that Captain Williscroft was also employed by
the plaintiff on the same expedition. He was informed how-
ever by George that a second boat would travel with the
expedition from Smith to Slave River, and on that under-
standing he went from Fort McMurray on the “Lily of the
Lake” commanded by Captain Williscroft, When the
parties arrived at Smith the defendant was then informed
that the “Lily of the Lake” was the only boat which would
carry the expedition and that Captain Williscroft would be
in command. At that time the defendant raised the ques-
tion of his duty, and it was intimated to him that the
plaintiff wished him to come along with the party, but no
suggestion was made to him that his duties were other
than those which were arranged for in Edmonton,

When the party arrived at Windy Point, on Slave Lake,
it was again divided and 4 or 5 of the party, in charge
of a surveyor named Elliott, were put ashore there. Among
this party was defendant. The “Lily of the Lake” then
proceeded to Fort Norman with the rest of the party.
Elliott proceeded to survey claims, and all of the party
who were put ashore there excepting the defendant had
entered into a written agreement with the plaintiff to
locate claims in his behalf, which apparently they all did.
The defendant then discussed with Elliott the matter of
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staking a claim for himself, and Elliott agreed to assist
him by making the surveys, and this was done and 3 claims
staked by the defendant which are the subject matter of
this action.

The party at Windy Point, on Slave Lake, remained there
for some 2 weeks longer until the return of the “Lily of
the Lake” from Fort Norman; and the party joined again
and returned.

A good deal of evidence was given in regard to certain
dealings of the plaintiff and defendant subsejuent to
their return, but I do not find anything either said or done
by the defendant inconsistent with his position which he
now claims, viz., that he is the sole owner of the petroleum
claims which he staked; therefore, I do not think it neces-
sary to discuss them other than this, that he did tell the
plaintiff that he would give him the first opportunity of
purchasing them or otherwise acquiring an interest in his
claims, and this offer was not accepted by the plaintiff.

In regard to certain conversations between the defendant
and M. M. Stewart, a brother-in-law of the plaintiff, I am
satisfied that the defendant’s version of the same is sub-
stantially correct.

The plaintiff has based his claim upon an alleged oral
contract which I have found never existed. After the trial,
however, it was suggested that since the defendant was
the plaintiff’s employee that he became the agent or trustee
of the plaintiff in regard to any work that he performed
during the trip. No such question was raised on the
pleadings, but since it was raised upon the argument I
think I might deal with it.

While the defendant was at Windy Point, on Slave Lake,
the plaintiff and his party were absent some 4 weeks. It
took about 13 days for the party at Windy Point to com-
p'ete the surveying and locating of the claims, of all of
them except the defendant. They had no work or employ-
ment during the remainder of the time; they were waiting
for the return of the boat the “Lily of the Lake” to trans-
port them homeward. The defendant in no way failed to
perform the duties arising out of his employment. During
his sojourn at Windy Point, on Slave Lake, there was a
period of time in which there was nothing for him to do
except the light duties of assisting in cooking and other
duties involved in keeping camp. All the surveying which
vas to be done on behalf of the plaintiff had been done.

Nicuasox
V.
MUSTARD.
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There was never anything said or done at the time of his
entering into the employment of the plaintiff implying that
it would be a breach of his employment for him to stake
a claim when he had idle time upon his hands, and 1 am of
opinion that the plaintiff could not lay any claim in dam-
ages. Nothing was done to prejudice the plaintiff in any
way. The acts of the plaintiff’s employee Elliott were vol-
untary on his part. He was not called as a witness, and
if the plaintifi has any claim at all, it must arise out of the
fact that Elliott, an employee of the plaintiff, assisted the
defendant in locating the claims. There is no evidence be-
fore me of the actual contract between the plaintiff and
Elliott further than that he was an employee and a sur-
veyor whose duty it was to assist in locating claims and
also to personally locate a claim.
In the result, then, I dismiss the plaintiff’s action, with
costs,
Action dismissed.

FLKOWECH v. ELKOWECH, ET AL,
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ May 20, 1921

Jury (8IA.~1)—Action against Co-respondent in Divoree Action
—Right to Trial by Jury—Divorce and Matrimonia! Canses
Act,

A claim for damages against a co-respondent in a divorce action
need not necegsarily be tried by a jury under sec. 33 of the
Divoree and Matrimonial Causes Aet 1857 (Imp.) eh. 85, The
matter is one of procedure entirely and subject to the orm
nary Rules of Court, and if either party desires a jury he must
apply as in an ordinary action

RESERVED CASE for the opinion of the Appellate Div-
ision submitted by Scott, J. May 20, 1921. The reserved
case was as follows :—

“This action is one for divorce as against the defendant,
Elkowech. The defendant, Serafinchan, was joined as a
party defendant by leave of a Judge, the claim against him
being one for damages for adultery committed by him with
his co-defendant.

Counsel for the defendant, Serafinchan, contends that,
under sec. 33 of the Divorce and Matrimonial Causes Act,
20-21 Viet, 1857, (Imp.) ch. 85, the action against him
must be tried by a jury.

By the order of the Master for directions, dated January
11, 1921, he directed that the action be set down for trial
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at the earliest available date subsequent to February 7,
1921,

It is admitted by counsel that upon the hearing of the
application for directions, counsel for the co-respondent
raised the question that the action against him must be
tried by a jury and then contended that the order fou
directions must be subject to a right to raise that objec-
tion thereafter.

The question submitted for the opinion of the Appellate
Division is:— Under the provision referred to, is it im-
perative that the action against the co-respondent shall
be tried by a jury ?”

A. Bisset, for plaintiff, C. Moeller, for defendant.

The Court held that the matter was subject to the ordin-
ary Rules of Court; and if either party desired a jury trial
he would have to apply as in an ordinary action. There was
no rule requiring it to be tried by a Jury.

THAKER v, JENNISON,
British Columbia Supreme Court, Macdonald, J. F opruary 1, 1921,

Marriage (8IVB—37)——Essentials to Validity—D uress in Taking
Advantage of Child of Weak Mind—Duress and Frand as
Ground for Annulment.,

The requisites of a

valid marriage are that, each of the parties
should as regards age, mental capacity, and otherwise, bhe
capable of contracting marriage, and that the parties, under-
standing the nature of the contract, should freely consent to
marry one another. Duress or fraud is a ground for dissolving
a marriage and there may be, while not surrounding the
marriage itself, a fraud in taking advantage of a person of
weak mind and thus bringing about a marriage which amounts

to the same, as if the fraud was actually in the marriage
itself

[See Annotation, Divorce Law in Canada, 48 D.L.R. 7.)

PETITION for annulment of marriage. Granted.

H. 8. Wood, for petitioner.,

A. Henderson, K.C., for respondent.

Macdonald, J.:—A petition for annulment of marriage is
presented by a wife, through her guardian, she being under
age. No question has been raised that this Court has not
the power, aside from the special statutory provisions as
tor divorce, to declare a marriage null and void on such
grounds, A decree under such circumstances has. been re-
peatedly granted in this Provinece, e.g., see P. v. P. (1905),
11 B.C.R. 269, and B. v. B. (1907), 13 B.C.R. 73.

This marriage, in the sense of being a contract, is, gener-
ally speaking, subject to the same rules and principles as
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would ordinarily be applicable to any civil contract. It is
true that, beyond being a contract, there is a status created
by marriage. As to the requisites of a valid marriage, there
are two essentials, amongst others. (1) That each of the
parties shouid as regards age, mental capacity and other-
wise, be capable of contracting marriage; (2) That the
parties, understanding the nature of the contract, should
freely consent to marry one another.

In approaching the consideration of this case, I do so
with considerable caution. That feeling arises from two
causes. In the first place, there is no appeal from my judg-
ment, our Courts being so constituted, that there is no
higher Court of Appeal to review our judgments and cor-
rect an error. The other cause is, that when you consider
a severance of a marriage tie, you should be particularly
careful that it be done upon safe grounds. One must recog-
nise the importance of a marriage not being loosely dis-
solved by any Court. One of the reasons being that in our
Province, as part of the Empire we should aim, not to
arrive at a condition of affairs where marriages are lightly
negotiated, if I might use the term, or at any rate are not
readily or easily destroyed. ,Then again, I must, in the
consideration of this case, endeavour not to base my judg-
ment upon the impropriety of the marriage. It has heen
often said. that hard cases make bad law, so that T must
steel myself, as it were, against coming to a coaclusion in
favour of dissolution, because I might consider that this
marriage was, to put it mildly, a most unfortunate affair.
Aside from any question of mental capacity on the part
of the wife, to think of a child even of 16 years of age,
hurriedly marrying a man of 42, with nothing in common
between them, and with no symptom of affection on her
part, is a deplorable state of affairs. Still, I repeat, that I
must not allow these considerations to weigh with me in
coming to a decision.

Now, as to the requisites to perform a valid marriage the
two essentials that I have referred to, may be grouped to-
gether. 1 have to ask myself the question, were this a
contract between two parties in connection with a business
affair, “Did both parties possess the mental capacity to
form a contract?” that is, even assuming that it was a
matter of minor importance, as far as they were concerned.
Here, I am considering one of the gravest events that can
occur in the history of a child, who has any idea of mar-
riage whatever, that is, as to whether she is to be linked
up for her lifetime to a man, without any consent on her
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part. Then the other essential, as I say, can be considered
as the one of mental capacity. I have then to come to «
conclusion, as to whether these two, being grouped together,
upon the facts, would indicate that the wife gave a real
consent to her marriage with the respondent, A number
of cases heve been cited but none of them are on all fours
as to facts with the circumstances here disclosed.

There is no doubt that duress or fraud is a ground for
dissolving a marriage, and there may be, while not sur-
rounding the marriage itself, a fraud i taking advantage
of a person of weak mind and thus bringing about a mar-
riage which amounts to the same, as if the fraud was
actually in the marriage itself.

That is the statement of the law referred to by Sir F.
H. Jeune in Moss v. Moss, [1897] P. 263, at p. 269, 66 L.J.
(P.) 154, He refers to some cases and then says:—*“The
fraud consisted in taking advantage of a mind not absolute-
ly insane, but weak, to induce in the one case a man, in the
other a woman, to enter into a contract, which (to use the
phrase of Wood, V.-C., in the latter case) he or she did
not understand.”

I find in the record of Police Court proceedings that
Marion Thaker was, upon the information of Violet Thaker,
her mother, charged before the Police Magistrate, or rather
before H. C. Shaw, acting as Judge of the Juvenile Court,
on February 1, 1916, that she was incorrigible, and of a
vicious nature, and beyond the control of her parents; some-
what changing the wording, this is the substance of the
information. Then, I find that the Judge of that Court,
committed Marion Thaker to the girls’ industrial school on
the strength of such information and the conviction is at-
tached, also the warrant of commitment. The mother, thus
having been enabled to dispose of the child in 1916, we find
that for several years, a condition of affairs (perhaps speak-
ing in charity, caused by a large family) prevailed, which
necessitated the child being more or less in the custody of
the authorities, until October, 1920. In the meantime
Marion had been placed in the control of Mrs. Macgill,
junior Judge of the same Court, and she was endeavouring
as best as she could, to afford a comfortable home for the
girl, The mother had, during the year of 1920, obtained
a position as housekeeper for the respondent, and during
that summer it seemed to have been impressed upon the
mind of herself as well as her employer, if I accept their
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evidence, that Marion was not receiving good treatment at
cie hands of Mrs. Macgill,

I de not believe that such a state of affairs existed. On
the contrary, I am of opinion that the mother, being the
housekeeper of the respondent, and the respondent being
anxious once again to resume marriage relations with
someone, determined, if he could, to obtain this young girl
as his wife, It must have been apparent to both of them,
that this could not be done, hecause the girl was still in
the charge of the authorities, although temporarily in Mrs.
Macgill's house. Be that as it may, shortly before the mar-
riage it was determined to so arrange matters that the
marriage could be consummated. To effect this object, and
to pass inspection by the authorities, two events happened,
viz.: Marion was, through deception, taken away from the
home of Mrs. Macgill and brought to the home of the re-
spondent. She was then dressed up to appear older, and in
such camouflaged condition it was found necessary to apply
for the consent of Ruggles, J., in order that the proper
license be obtained for her marriage. The Judge, appar-
ently, has a [no?] clear recollection of what took place
beforz him. There has been nothing in the shape of evi-
dence as to the statements made, nor was there anything
adcuced before me, to shew that the respondent proved to
his satisfaction that he was able to properly support his
prospective wife, or that she on her part, was desirous of
being married, though it is true she carried out the appear-
ance of consenting by her answers to the questions sub-
mitted. Then from the attendance before the Judge, they
must necessarily find the minister who was ready to marry
this couple. Mrs. Thaker is an adherent of the Church of
England, and in the ordinary course her daughter would
have been married in that church, but for reasons that are
explained by the respondent, as the inability to obtain the
services of a clergyman, they went to the eastern part of
the city to the Rev. Mr. Roberts, who is in charge of the
Turner Institute, a Methodist mission, and were there mar
ried. I have only in passing, referred to the manner in
which the license was obtained, because 1 think that the
counsel for the petitioner is correct, in his view of the law,
that the manner of obtaining a license cannot be success-
{ully attacked, when you are considering the validity of =
marriage. '

Having thus shortly outlined the facts, and the manner
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in which this marriage was brought about, I turn then, to
the consideration as to whether or not Marion Thaker had
the mental capacity to appreciate what she was doing as to
marviage, or did she merely formally consent to what was
weking place. She stated that she did not consent to the
marriage, and the first she knew of it was upon the day
of the marriage.

This is contradicted by her mother and the respondent,

On all points where there is a contradiction as between
Marion, who gave her evidence to my mind, very fairly, and
her mother and the respondent, I feel disposed to accept the
evidence of the child as against the two older people. She
may not be, and I hold that she is not, of the mental capa-
city commensurate with her age, but I think she has a
recollection that children often possess, much better in this
matter than the older people. 1 put it simply on the
ground that her recollection is better, as distinguished from
finding that the mother and the respondent in defending
their course of conduct are stating what they know to be
untrue. I might, but do not feel disposed to reflect upon
the conduct of the mother. It is not necessary to’'do so in
coming to » conclusion in this case. Suffice for me to say,
that all the surroundings of this marriage are of a deplor-
able nature. In coming to a decision in this matter, while
I entertain such a view of a marriage, I have endeavoured
not to be influenced in such decision by any impression 1
may have gained as to the character of the respondent and
his peculiar actions both before and after the marriage.
In this connection it is only necessary to refer to his lvttﬂs
written to Mrs. Macgill.

I may be repeating myself, but even at the risk of doing
so, I reiterate that the thought of this mere child being
taken from a comfortable home and being placed in the
home of the respondent, is contrary to paternal instinets.
It is something I would have thought a mother would
oppose, rather than assist. But, I am not adjudicating upon
the conduct of the mother, and will pass simply to a con-
sideration as to whether the daughter had the mental capa-
city, in the month of October last, to give a consent, even
assuming that she went through what was apparently a
consent as far as His Honor the Judge and the minister who
was marrying them, were concerned.

I am satisfied on this point with the evidence given hy
Miss Kerr, and I accept her evidence in toto. She is a
competent, clever young woman and without the slightest
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idea of exaggerating her evidence. She has studied this
child for years, you might say. She had the child as a
pupil, and then examined her last fall to determine as to
whether or no her mental capacity was sufficient for her to
properly realise what she was doing when she came under
the contro!, as I find, of her mother, and consented to go
through the form of marriage.

There must be a voluntary consent on the part of both
parties; no advantage must be taken of a weak mind, to
obtain what is not really a consent. 1 find that Marion
Thaker, at the time when she went through the form of
marriage, did not appreciate what she was doing. Her
mental capacity was only equal to a child under 9 years of
age and was such that she could not appreciate the serious-
ness of the action to which she was then becoming a party
She could not foresee all the serious responsibilities of mar-
rvied life, and her mother was certainly not pointing them
out to her. Even if she had done so, I do not think she
would have been able to comprehend what the mother might
tell.

I consider such lack of real consent a fatal objection to
the marriage. What should have been a voluntary act on
the part of both of these people, was simply voluntary on
the respondent. There was not on the part of the wife that
power of decision and apprehension which is required of a
party in performing even an ordinary contract in everyday
life. When one comes to consider the importance of this
particular contract, so much the more should there be 2
complete comprehension by each of the parties of what he
or she is doing.

So, with the full appreciation of the responsibility I am
taking, I find that this marriage was of such a nature that
it should be declared a nullity.

Let me, in conclusion, express the hope that never again
will there be circumstances approaching those outlined at
¢his trial, which will enable any counsel to use my decision
as a precedent. In other words, this decision is based upon
the particular facts of the case. Not only is the marriage
declared a nullity, but the petitioner is entitled to her costs.
The marriage is dissolved. The petitioner is entitled to
costs.

Judgment accordingly.
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RE TRUSTEES OF THE 66TH BATTALION,
Alberta Supreme Court, Beck, J. December 23, 1920,
Military Law (§l—1)—Battalion Fund—Beneficiaries—Distribu-
tion Upon Disbandment,

A commanding officer of a battalion of the C. E F. holding pro-
perty in trust for the members of the battalion has no legal
power or authority to effect a change in the personnel of the
beneficiaries. There are three classes of persons who, forming
together one body, constitute the beneficiaries of the trust (1)

Those who were members at the date of disbandment; (2) Those
discharged from time to time as being unfit for further
service; (3) The widows, dependents or next-of-kin of those
who died while members of the battalion. The rights of these
beneficiaries is subject first to the payment of debts and
expenses and then to such grants as the trustees in their
judgment have made or may see fit to make and upon dis-
bandment the residue is distributable pro rata among the
former members coming within either of the classes one
and two.

APPLICATION by two trustees for a judicial declaration
(1) to the effect that a third trustee has removed from
Canada so as to justify the applicants in appointing a new
third trustee; and (2) as to the meaning or effect of a
certain trust agreement so as to identify the beneficiaries
or enable them to be identified.

F. C. Jamieson, K.C., for the trustees.

G. B. O’Connor, K.C., for the Bank of Montreal.

Beck, J.:—This is an application by Major John A. Hislop
and Sergeant W. Irwin, two of three trustees—Lieut.-Col.
J. W. H. McKinery being the third—named in an instru-
ment, called a “trust agreement,” dated July 3, 1917.

The instrument is expressed to be made between Me-
Kinery “the present Officer Commanding the 66th Overseas
Battalion of the Canadian Expeditionary Force, acting on
his own behalf and on behalf of all Ranks of the said Batta-
lion, “hereinafter called the Officer Commanding” and Me-
Kinery, Hislop and Irwin “hereinafter called the trustees.”

The instrument witnesses that:

“(1) The O.C. has assigned and does assign unto the
trustees and their successors duly appointed the following
funds of the above-mentioned battalion, that is to say, the
sum of £36 16s. 9d., together with the band instruments
which are now or may hereafter come into his possession
or control or become available for the benefit of the batta-
lion, to be disposed by the trustees upon the following
trusts, that is to say: #(a) Upon trust to pay all lawful
debts of the said battalion and the necessary expenses of
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administering the trusts hereby cveated; (b) Upon trust to
distribute the whole or such portion of the trust funds as
hey may consider necessary in grants from time to time
to and for the benefit of the deserving of all ranks of the
battalion, their widows, dependents, or next-of-kin who may
ne in immediate need of assistance and the balance to be
disposed of for the general benefit of the members of the
battalion as may be determined by the trustees.

(3) A nominal roll of all ranks of the battalior as issued
by the Department of Militia & Defence, Ottawa, Canada,
chall be conclusive as to membership in the battalion and
the right to share in the benefits hereby secured, except
where the same shall be proved to be erroneous.”

Then there is provision, inter alia, that if any member of
the Board of Trustees shall remove from Canada he shall
thereupon cease to be a trustee and the vacancy shall be
filled by appointment in writing of the remaining trustee
or trustees.

I have quite satisfactory evidence before me that Lieut.-
Col. McKinery has removed from Canada and the first thing
T am asked to do is to make a judicial declaration to that
vffect so as to justify the two remaining trustees in ap-
vointing a new third trustee to take the place of McKinery.
I now do so.

Then 1 am asked, and this is of course the substantial
reason for the application, to make a judicial declaration
as to the meaning or effect of the trust agreement so as to
identify the beneficiaries or enable them to be identified.

The militia department had a nominal roll of each unit
or contingent as it left Canada. A copy of this was pub-
lished. The original was kept at the record office in Lon-
don, an office under the Militia Department. This nominal
roll was kept revised. It shewed the names of all men
‘ransferred into and out of the battalion from time to time
antil the dishandment of the battalion. The 66th battalion
was dishanded and notice of its disbandment was published
m “The Canada Gazette” on September 15, 1920. General
Order No. 149,

I think it goes without saying that those men who were
members of the battalion at the time of its dishandment
are heneficiaries under the trust.

It seems to me beyond question that the commanding
oflicer of the battalion holding plopelt\ in trust for the
members of the battalion had no 1égal power or authority
to effect a change in the personnel of the beneficiarvies and




61 D.L.R.] DOMINION LAW REPORTS,

consequently although the trust agreement of July 3, 1917,
would on its face appear to create a trust for the henefit of
those only who were members of the battalion on that date
and perhaps those who should subsequently become mem-
Lers, the instrument, in view of the indisputable facts, must
he taken to have no greater effect than that of substituting
‘he trustees named therein for the commanding oificer leav-
ing the personnel of the beneficiaries the same as if the in-
strument had never been executed.

I understand that the commanding officers of all the bat-
talions of the C.E.F. from time to time acquired and held
moneys and property for the benefit of their respective
battalions and that the trusts in each case were the same
us in the case of the 66th battalion.

This being so, if I were to hold that all men transferred
cut of the battalion into another battalion continued to be
heneficiaries of the trust, the result would be that a very
large number of men would be beneficiaries of the moneys
and property belonging to two or several, and in many in-
stances a considerable number of different battalions, a re-
sult which I feel sure was never intended. I think too that
the intention must have been to exclude from the benefits
of the trust those who ceased to be members of the batta-
lion through their own misconduct. Those who were dis-
charged from the battalion by reason of becoming unfit
‘or further service and consequently were not transferred
out of the battalion into another battalion would, in my
opinion, remain beneficiaries of the trust just as those whe
were discharged from the battalion by reason of 1ts dishand-
ment. In both cases the men ceased to be members of the
hattalion while in good standing and having fulfilled the
luties which their membership imposed upon them. Then
I think it is clear that the widows, dependents, or next-of-
kin of those who died while members of the battalion are
heneficiaries. Then, in my opinion, there are three classes
of persons who, forming together one body, constitute the
teneficiaries of the trust: (1) Those who were members
at the date of disbandment; (2) Those discharged from
time to time as being unfit for further service; (3) The
widows, dependents or next-of-kin of those who died while
members of the battalion.

When T say that this body constitutes the heneficiaries
their rights are obviously subject first to the payment of
debts and expenses and then to such grants as the trustees,
in the exercise of their judgment, have made or may see fit
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to make “to or for the henefit of the deserving of all ranks
of thc battalion, their widows, dependents or next-of-kir
who may be in immediate need of assistance.”

After the trustees in the fair exercise of their judgment
have disposed of all such cases then, in my opinion, in view
of the fact that the battalion has ceased to be an entity,
the residue is distributable pro rata among the forme:
members of the battalion coming within either of the
classes (1) and (2) above stated; the two in my opinion as
1 have said being upon an equal footing; the third class-
the widows, dependents and next-of-kin—being, I think
only beneficiaries in so far as the other two classes shall
bona fide deem them deserving.

McCARTHY v. THE KING

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and Mig-

nault, JJ. March 11, 1921,

Homicide (§1—13)—Driver of Automobile—Legal Duty to Use
Reasonable Care—Negligence—Manslaughter—Liability.

A person driving an automobile on a public street is under a legal
duty to use reasonable care and diligence to avoid endanger-
ing human life. If he fails to perform that duty without law-
ful excuse he is criminally responsible for the consequences.

APPEAL from the judgment of the Saskatchewan Court
of Appeal (1921), 57 D.L.R. 93, 14 S.L.R. 145. The facts
of the case are that the accused who was driving an auto-
mobile in Regina, Saskatchewan, struck and killed a tele-
phone workman who was working in a man-hole in the
street. The man-hole was covered with a canvas tent about

4 feet high under which the deceased was working.

The case is fully reported in 59 D.L.R. at p. 206.

ANNOTATION.

Criminal Responsibility for Negligence in Motor Car Cases,

The first statutory enactment in Canada declaring the
criminal responsibility of persons in charge of dangerous
things was that contained in the Criminal Code of 1892,
(Can.), ch. 29, sec. 213. That section was carried into the
Criminal Code of 1906 as section 247, and reads as fol-
lows :—

“247. Every one who has in his charge or under his
control anything whatever, whether animate or inanimate,
or who erects, makes or maintains anything whatever
which, in the absence of precaution or care, may endanger
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cautions against, and use reasonable care to avoid, such
danger, and is criminally responsible for the consequences of
omitting, without lawful excuse, to perform such duty.”

This enactment appears to have been intended to declare
the eriminal liability already existing at common law. Sir
James Fitzjames Stephen in his Digest of the Criminal
Law of England states the related proposition based upon
the common law as follows :—

“It is the legal duty of every one who does any act which
without ordinary precautions is or may be dangerous to
human life, to employ those precautions in doing it.”
Stephen’s Digest of Criminal Law, 6th ed., article 237.

Sec. 247 of the Criminal Code declares criminal responsi-
bility for the consequences of omitting to take reasonable
precautions against and to use reasonable care to avoid
endangering human life, provided the omission so to do is
without “lawful excuse.”

Secs. 16 to 68, inclusive, of the Criminal Code, 1906, deal
with matters of justification and excuse. By sec. 16 “All
rules and principles of the common law which render any
circumstances a justification or excuse for any act, or a
defence to any charge, shall remain in force and be applic-
able to any defence to a charge under this Act except in so
far as they are hereby altered or are inconsistent herewith,”

The common law is not abrogated by the Code, and will
still be applicable in cases for which no provision has been
made in the Code as well to their prosecution and defence,
Even in cases provided for by the Code the common law
jurisdiction as to crime is still operative except where there
is a repugnancy in which event the Code will prevail. R. v.
Cole (1902), 5 Can. Cr. Cas. 330, 3 O.L.R. 389; R. v. Walkem
(1908), 14 BC.R. 1 at p. 7.

Culpable homicide, not amounting to murder, is man-
slaughter. Cr. Code sec. 262,

And, with certain limitations as to the time of death
being within a year and a day of the cause of death (Cr.
Code sec. 254), homicide is culpable when it consists (inter-
alia) in the killing of any person by an omission without
lawful excuse to perform or observe any legal duty. Cr.
Code sec. 252. The legal duty referred to is presumably a
duty qua the criminal law which is the subject of the Code
and does not refer to such civil rights as are, in general,
outside of the legislative jurisdiction of the Dominion

human life, is under a legal duty to take reasonable pre- Axxorarion
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Parliament and are delegated to the legislative control of
the Provincial Legislatures by the British North America
Act 1867 Imp., ch. 3.

The decision in the McCarthy case, supra, affirms in the
result the majority opinion of the Saskatchewan Court of
Appeal, sec. R. v. McCarthy (1921), 57 D.L.R. 93, 14 Sask
L.R. 145. It may be taken as establishing that there wa
no substantial wrong or miscarriage in the direction b
the trial court that in a criminal case the degree of negli-
gence which renders a man culpably negligent is greatex
than in a civil case; but while so affirming the result in the
trial court and in the Saskatchewan Court of Appeal, some
of the opinions in the Supreme Court of Canada ¢ in
dicta which would support the proposition that ere
is no such difference between negligence involving
criminal responsibility and negligence which results
in civil responsibility & least in the Province
of Saskatchewan which was the jurisdiction ap-
pealed from. The questions of criminal responsibility
becoming enlarged or diminished under Cr. Code sec. 247
because of differences in the various provincial laws dealing
with civil negligence was not considered. The reference to
“reasonable” precautions in Code sec. 247 gives room for
much difference of opinion as to the scope of criminal re-
sponsibility and as to how far the question of reasonablene
of the precaution or care referred to in Code sec. 247 may,
on the one hand, be a question of f: nly for the jury
and, on the other hand, a question of for the court,

The development of the Crimina e of Canada (with
the exception of the practice cla rom the draft Eng
lish Criminal Code which did 1 me law in England
tends to show that Code sec. 24 as framed solely with
reference to the criminal responsibility under the English
common law as applied to crimes, and that it may be treat
ed as a definition of what is sometimes termed “gross negli
gence” and sometimes “negligence per se” in the criminal
courts.

Carelessness is criminal and, within limits, supplies the
place of direct criminal intent. Bishop on Criminal Law
Q19
313.

In Sir James Fitzjames Stephen’s History of the Criminal
Law of England (1883) it is said in reference to man-
slaughter by negligence that the legal and popular meanings
of the word are nearly identical as far as the popular mean-
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ing goes; but in order that negligence may be culpable “if
must be of such a nature that the jury think that a person
who caused death by it ought to be punished; in other
words it must be of such a nature that the person
guilty of it might and ought to have known that neglect
in that particular would, or probably might, cause appre-
ciable positive danger to life or health, and whether this
was so or not must depend upon the circumstances of each
particular case.” Vol. 2 Stephen’s History of Criminal
Law, p. 123,

Although it is manslaughter, where the death was the
esult of the joint negligence of the prisoner and others,
et it must have been the direct result wholly or in part
the prisoner’s negligence, and his neglect must have
been wholly or in part the proximate and efficient cause
{ the death, and it is not so where the negligence of
yme other person has intervened between his act or
mission and the fatal result. R. v. Ledger (1824),2 F. &
F. 857.

If a person is driving a cart at an unusually rapid rate,
and drives over another and kills him, he is guilty of man-
laughter though he called to the deceased to get out of
the way, and he might have done so, if he had not been in
a state of intoxication. Reg. v. Walker (1862), 1 C. & P.
320,

In the application of the English common law, the pre-
vailing rule is to exclude contributory negligence on the
part of the deceased as an excuse in a criminal case. Reg.
v. Jones (1870), 11 Cox C.C. 544, disapproving Reg. v.
Birchall (1866), 4 F. & F. 1087; Reg. v. Swindall (1846), 2
Cox C.C. 141; Reg. v. Dant (1865), 10 Cox C.C. 102; Reg.

Hutchinson (1864), 9 Cox C.C. 555.

And in a recent Canadian case it was held that contribu-
tory negligence is no defence to the criminal prosecution
under Cr. Code secs. 247 and 284, of a light and power com-
pany for causing grievous bodily injury by omitting with-
out lawful excuse to take reasonable precautions against
endangering human life in the care of the company’s electric
wires, R. v. Yarmouth Light and Power Co, Ltd. (1920), 56
D.L.R. 1, 53 N.S.R. 152, 34 Can. Cr. Cas. 1, and see annota-
tion to that case, 56 D.L.R. at p. 5.

In cases of homicide the rule is established in many of the
United States that one who wantonly or in a reckless or

A
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grossly negligent manner does that which results in the
death of a human being, is guilty of manslaughter although
he did not contemplate such a result. Commonwealth v.
Hawkins (1893), 157 Mass. 551, 5563, 32 N.E. 862. His gross
negligence in exposing another to a personal injury by inten-
tionally doing the act, makes his intention criminal. Com-
monwealth v. Hawkins, supra; Banks v. Braman (1905),
188 Mass. 367, 74 N.E. 594.

Criminal negligence is sometimes referred to as negli-
gence per se. Such negligence has been defined as “the
omission to do what the law requires or the failure to do
anything in the manner required by law.” Babbitt’'s Law
of Motor Vehicles, 2nd ed., sec. 954; St. Louis, etc., Ry. v.
Keokuk (1887), 31 Fed. Rep. 755 at p. 756.

“Negligence per se” has been described as an act or
omission which the law has commanded or prohibited, the
occurrence of which is, of itself and independent of its
result, as matter of law declared a failure of duty rendering
the culprit liable to public punishment, and this irrespective
of all questions of the exercise of prudence, diligence, care
or skill in case a fellow being is injured. Thompson Com-
mentaries on Negligence, 2nd ed. secs. 10, 204; Babbitt's
Law of Motor Vehicles (1917), 2nd ed., sec 955; Cecchi v.
Lindsay (1910), 1 Boyce 185 (Del.), 75 Atl. 376; Robinson
v. Simpson (1889), 8 Houst. 398 (Del.), 32 Atl, 287.

“When the imperfection in the discharge of duty is so
great as to make it improbable that it was the result of
mere inadvertence, then in proportion to such improba-
bility does the probability of negligent injury diminish and
that of malicious injury increase.” Wharton on Negligence,
2nd ed., sec. 22.

If one is grossly and wantonly reckless in exposing others
to danger, the law holds him to have intended the natural
consequences of his act, and treats him as guilty of a
wilful and intentional wrong. It is no defence to a charge
of manslaughter for the defendant to show that, while
grossly reckless, he did not actually intend to cause the
death of his victim. In these cases of personal injury, there
is a constructive intention as to the consequences which,
entering into the wilful intentional act, the law imputes to
the offender and in this way a charge which would be mere
negligence becomes, by reason of a reckless disregard of
probable consequences, a wilful wrong. Banks v. Braman,
188 Mass. 367, 74 N.E. 594. That this constructive inten-

al
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tion to do an injury in such cases will be imputed in the
absence of an actual intent to harm a particular person, is
recognised as an elementary principle in criminal law.
Banks v. Braman, supra; and see Commonwealth v. Pierce
(1884), 138 Mass. 165; Commonwealth v. Hartwell (1880),
128 Mass. 415; Bjornquist v. Boston & Albany Railroad
(1904), 185 Mass. 130, at p. 134,

If the operator of a motor vehicle, with reckless dis-
regard for the safety of others, so negligently drives his
vehicle in a public highway as to cause the death of a
person thereon, he is guilty of criminal homicide. Davids’
Law of Motor Vehicles (U.S.A. 1911), sec. 237; State v.
Goetz (1910), 83 Conn. 437, 76 Atl. 1000; State v. Campbell
(1910), 82 Conn. 671 at p. 677, 74 Atl. 927, 135 Am. State
Rep. 293.

Individuals as well as corporations, in the use and opera-
tion of dangerous machines, should have a due regard to
the preservation of the rights of the public in the use of
the public streets, as well as the protection of persons
using such streets from injury; and if they fail in this and
should in the operation of a vehicle which is always
attended with more or less danger negligently, carelessly
and recklessly destroy human life, it is but in keeping with
the proper and impartial administration of justice, that
penalties should be suffered for the commission of such
acts, State v. Watson (1909), 216 Mo. 420, 115 S.W. Ren.
1011, at p. 1015,

RE RICHARDSON,
Ontario SBupreme Court in Bankruptey, Holmested, K.C
January 21, 1921,

Bankruptey (81—6)—Application for Approval of Composition
and Extension Agreement—Failure to  File Statement of
Affairs—Necessity of Application of Rule 97,

ection 13 of the Bankruptey Act requires the debtor when seeking
a composition and extension to lodge a statement of affairs,
and whenever the Act requires this to be done Rule 97 applies
and it must be prepared and filed as therein mentioned.

[See Annotations, Bankruptey Aet 1920, 53 D.L.R. 135, Bank-
ruptey Act Amendment Act, 59 D.L.R. 1.]

APPLICATION for approval of composition and exten-
sion agreement.

Miss Robinson for trustee moved for approval of com-
position and extension agreement.

Holmested, K.C.:—In this case it is not shewn that the
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required majority of creditors have accepted the proposal

see sec. 13 (8). The proposal of the debtor was varied by

the creditors and the consent of the debtor to the variatio

is not shewn to have been given. The report of the truste

as to the conduct of the debtor is not full enough: see se:

13 (7), (9), and sec. 59. The statement of affairs also
should be, but is not, filed. 1t was argued that R. 97 (5

D.L.R. 218) does not apply to proceedings under the fo!
lowing rules relating to composition and extension agre
ments, but it appears o me to apply to all statements o
affairs. Under see. 13 (2) (53 D.L.R. 157) the debtor whe

secking a composition and extension must lodge a statement
of his affairs; and whenever the Act requires a statement

of affairs to be made by the debtor, it seems to me clea
that R. 97 applies, and it must be prepared, and filed a
therein mentioned.

This statement filed in Court remains of record and e

hibits the state of the debtor’s affairs at the time of the

agreement, for the information of all whom it may her
after concern,

This application must therefore stand for the productio
of fuller evidence.
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ANNOTATION.

THE ONTARIO TEMPERANCE ACT.
By J. C. McRuer.

Note:—In reading any of the cases cited care must be
exercised to see that they are applied in the light of the
latest amendments to the Act 1916 (Ont.) ch. 50, as many
amendments have been made as the result of these decided
cases,

Section 1,

Section 2. (e). Licensee as referred to in the Act is one
to whom a license is granted under secs. 3 to 6 of the Act
and not the keeper of a standard hotel to whom a license
has been granted, under sec, 146. A license granted under
secs, 3 to 6 is a license in personam while a license granted
under sec. 146 is a license in rem. R. v. Boileau (1917),
36 D.L.R. 781, 28 Can. Cr. Cas. 144, 38 O.L.R. 607.

2. (f). When the word “liquor” is used in giving evi-
dence on a prosecution under a section using the word in
the special sense given to it by sec. 2, sub-sec. (f) it may
be assumed that the word is used by the witness in that
sense unless this inference is displaced on cross examin-
ation. R. v. Foxton (1920), 34 Can. Cr. Cas. 9, 48 O.L.R.
207.

It is however of utmost importance to prove on all
prosecutions that the liquor in question is intoxicating
within the meaning of this sub-section, and for this pur-
pose a certificate of the Government analyst under sec.
90 of the Act should always be obtained when there is any
reason for doubt.

The labels on bottles or boxes may be some evidence of
their contents, if supported by other evidence, R. v. Bieren-
holtz (1921), 36 Can. Cr. Cas., 20 O.W.N, 233; but such
evidence is not sufficient if unsupported. R. v. Hayton
(1920), 57 D.L.R. 532, 35 Can. Cr. Cas. 193, 48 O.L.R. 494;
Sec. 2 (f) referred to in R. v. Axler (1917), 40 O.L.R. 304.

Section 2 (i). “Actually and exclusively occupied and
used as a private residence” refers to the residential char-
acter of the place and does not demand actual physical
eccupancy, R. v. Mark Park (1920), 61 D.L.R., 48 O.L.R.,
623, 34 Can. Cr. Cas. 203. Thus a man may have two pri-
vate residences within the meanings of the Act, a summer
home and a winter home; or a house he has purchased
with the intention of occupying and the one he still occu-
pies.

1261 n.Ln.
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A railway car occupied by four men has been held not to
be a private dwelling house within the meaning of the Act.
R. v. Gulex (1917), 39 O.L.R. 539, 28 Can. Cr. Cas. 261.
Sec. 2 (i) referred to in R, v. Tereschuk (1919), 17 O.W.N.
281.

Section 2. (i) (i). Apartments over a place of business
on the ground floor are excepted from the operation of
this sub-section by the provisions contained in the last
sentence of the sub-section, with the condition that there
be no internal communication between the apartments and
the ground floor. This exception does not apply in favour
of an apartment on the ground floor under a place of busi-
ness, shop or office as mentioned in the section, although
there be no internal communication between the apart-
ment and the place of business. R. v. Purdy (1917), 41
O.L.R. 49.

It would also appear on a strict reading of the sub-section
that “the place of business” must necessarily be on the
ground floor, and an office, shop, or place of business on
the second, or third floors of a block of apartments would
cause all the apartments in the block to lose their charac-
ter as private dwellings.

One apartment of a duplex house is a private dwelling
within the meaning of the Act. R. v. Carswell (1918), 43
D.L.R. 715, 30 Can. Cr. Cas. 282, 42 O.L.R. 34. Sec. 2. (i)
(i) referred to in R. v. Smith (1920), 18 O.W.N. 220. R.
v. Martel (1920), 35 Can. Cr, Cas. 105, 48 O.L.R. 347.

Section 2. (i) (ii). Where the defendant was an un
married man occupying a suite of rooms in an apartment
house, where he slept and had breakfast and dinner which
were prepared by a woman who came in for that purpose
it was held that the words “and a family actually residing”
brought the defendant’s apartment within this sub-section

Separate apartments on the ground floor, under one root
between which there is no internal communication come
within the provisions of this sub-section. R. v. Make:
(1920), 54 D.L.R. 684, 48 O.L.R. 182,

Sections 3, 4, 5, 6, 7, 13, 33. See R. v. Boileau, 36 D.L.P
781, 28 Can. Cr. Cas. 144, 38 O.L.R. 607.

Section 40. On a charge of keeping liquor for sale, aftc
it has been proved that the accused had liquor in his po:
session, evidence may be given that he sold liquor; thi
may be proved by the production of a previous conviction
for selling. R. v. McKenzie (No. 2) (1921), 20 O.W.N. 81

An unlawful sale however may be made without keepine
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for sale; a sale may be made of that which is kept for a Asxorarioy
lawful purpose. R. v. McKay (1919), 46 O.L.R. 125, 32
Can. Cr. Cas 9.

But when a man has been convicted for selling liquor he
may be charged with having liquor for sale on a date prior
to the conviction for selling. R. v. McKenzie (Nos. 1 & 2)
(1921), 20 O.W.N. 80 & 81.

On a charge of keeping liquor for sale the character of
the house, the frequent presence of other men, their enter-
ing or leaving the house intoxicated, the number of empty
hottles, and the drinking of liquor in the house by strange
men are all factors in assisting the Magistrate to come to
a conclusion. R. v. Collina (1920), 55 D.L.R. 29, 34 Can
Cr, Cas. 109, 48 O.L.R. 199,

On a charge of selling liquor, an earlier date of a sale
than the date of delivery may be inferred from the facts.

Sale of Goods Act 1920 (Ont.) ch. 40, sec. 20, R. 5. R. v.
Robins (1920), 48 O.L.R. 527, 35 Can. Cr, Cas. 1.

Section 40 has been referred to and dealt with in the
following cases which are noted for reference. R. v. Bracci
(1918), 29 Can. Cr. Cas. 351; R. v. Bondy (1921), 19

0.W.N. 489; R. v. Bierenholtz, 20 O.W.N. 233; R. v. Doni-
hee (1921), 20 O.W.N. 72; R. v. Drury (1921), 19 O.W.N.
521; R. v. De Angelis (1920), 48 O.L.R. 160, 34 Can. Cr. Cas.
12; R. v. Fields (1921), 58 D.L.R. 507; R. v. Grassi (1917),
10 O.L.R. 359; R. v. Harris (1917), 40 D.L.R. 684, 30 Can.
Cr. Cas. 13, 41 O.L.R. 366; R, v. Hogan (1920), 47 O.L.R
243; R. v. Hagen (1920), 53 D.L.R. 479, 33 Can. Cr. Cas.
208, 47 O.L.R. 384; R. v. Johnston (1921), 58 D.L.R. 452,
19 O.L.R. 74; R. v. Korluck (1920), 19 O.W.N. 34; R. v.
Le Clair (1917), 28 Can. Cr. Cas. 216, 39 O.L.R. 436; R.
. Lake (1916), 28 Can. Cr. Cas. 138, 38 O.L.R. 262; R. v.
Lemaire (1920), 57 D.L.R. 631, 34 Can. Cr. Cas. 254, 48
0.L.R. 475; R. v. McFarline (1917), 27 Can. Cr. Cas. 445;
R. v. Mooney (1921), 58 D.L.R. 524; R. v. McCranor
(1918), 47 D.L.R. 237, 44 O.L.R. 482; R. v. Nazzareno
(1918), 30 Can. Cr. Cas. 290, 44 O.L.R. 36; R. v. Powell
(1920), 57 D.L.R. 741, 34 Can., Cr. Cas. 240, 48 O.L.R.
192; R. v. Punnitt (1920), 18 O.W.N. 229; R. v. Riddell
(1916), 28 Can. Cr. Cas. 317, 38 O.L.R. 222; R. v. Sakalov
(1921), 20 O.W.N. 302; R. v. Soo Tong (1919), 16 O.W.N.
146; R, v. Warne Drug Co. (1917), 37 D.L.R. 788, 29 Can.
Cr, Cas. 384, 40 O.L.R. 469.

Section 41 (1). “Private dwelling house” within the
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Axxorariox. meaning of the Act is defined by sec. 2, sub-sec. (i). Vide
i - cases noted ante.
1 Where a sale is made by one party to another, the latter
i e cannot be convicted under sec. 41 unless it is shown either
¢ that possession has been given or the property passed. See
el Sale of Goods Act 1920 (Ont.), ch. 40, secs. 18, 19, 20;
it R. v. Chappus (1920), 55 D.L.R. 77, 34 Can. Cr, Cas. 694,
! 48 O.L.R. 189.
34 Upon it being established that a house is used as a com-
Kl mon bawdy-house, it is deprived of its exclusive character
ity as a private dwelling house. R. v. Tereschuk, 17 O.W.N,
1 281.
i The words “in which he resides” do not demand actual
physical occupancy of the place, if the bona fide residential
character is otherwise established. Possession may be
s sufficient and it is not necessary that the accused may
i have commenced to sleep and have his meals there. The
¢ essential feature is bona fides and absence of any effort
{ive to evade the law. R. v. Mark Park, 61 D.L.R., 34 Can
Cr. Cas. 203, 48 O.L.R. 623. ‘
! Section 41 is not intended to afford a basis for interfer
ing with the export of intoxicating liquors from the Pro {
vince. Graham & Strang v. Dominion Express (1920),
HE 55 D.L.R. 39, 35 Can. Cr. Cas. 145, 48 O.L.R. 83.
L On a charge of having liquor in an illegal place under
' sec. 41, evidence that men had been seen coming from th:
defendant’s premises in an intoxicated condition is irrele
vant and inadmissible. R. v. Melvin (1916), 34 D.L.K I
I 382, 27 Can. Cr. Cas. 350, 38 O.L.R. 231. !
1f It is illegal to have liquor in an apartment under a plac ]
; of business even though there be no internal communica (
tion. Sec. 2, sub-sec. (i) (i), R. v. Purdy (1917), 41 1

O.L.R. 49. a
Iy The following decisions refer to or are based on sec
i 41 and are noted for reference:—R. v. Kaplan, 52 D.L.R P

596, 36 Can. Cr. Cas. 24, 47 O.L.R. 110; R. v. Moore (1917)
30 Can. Cr. Cas. 206, 41 O.L.R. 372; R. v. Gulex (1917), 2%
Can. Cr. Cas. 261, 39 O.L.R. 539; R. v. Tugman (1917),
40 O.L.R. 349; R. v. Martin (1917), 40 O.L.R. 270 affirme:!
(1917), 39 D.L.R. 635, 41 O.L.R. 79; R v. O’Donnell (1919) )
16 O.W.N. 330; R. v. Harris (1917), 40 D.L.R. 684, 30 Can i p
Cr. Cas. 13, 41 O.L.R. 366; R, v. Hanley (1917), 30 Can
Cr. Cas. 63, 41 O.L.R. 177; R. v. Leduc (1918), 30 Can. (
Cas. 246, 43 O.L.R. 290; R. v. Cramner (1920)
54 D.L.R. 606, 48 O.L.R. 21; R. v. Kozak (1920,
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e 53 D.L.R. 369, 33 Can. Cr, Cas. 189, 47 O.L.R. 378, affirmed A~soratiox
Ator 16 O.W.N. 253; R. v. Hagen, 53 I).l_,.R. 479, 33 Can. Cr, =
.hm' Cas. 208; 47 O.L.R. 384; R. v. Williams (1916), 27 Can. ;;‘
Boe Cr. Cas. 264; R. v. Rosarri (1918), 29 Can. Cr. Cas. 297; R.
20 v. Mercier (1919), 31 Can. Cr, Cas. 171, 45 O.L.R. 237,
04, affirmed 16 O.W.N. 253; R. v. Maker, 54 D.L.R.
684, 48 O.L.R. 182; R. v. Nealon (1920), 19 O.W.N. i
. 83; R. v. Perron (1920), 19 O.W.N. 351; R. v. .'}
ter Helpert (1920), 35 Can. Cr. Cas. 25, 48 O.L.R. 627; R. v. :
N Martel (1920), 35 Can. Cr. Cas. 105, 48 O.L.R. 347; R. v |
Slew (1921), 19 O.W.N. 497; R. v. Condola (1918), 30 Can. »s,
ual Cr. Cas. 298, 43 O.L.R. 591; R. v. Baird (1919), 45 O.L.R. ‘
tial 242: R. v. Smith (1920), 18 O.W.N. 220; R. v. Carswell !
be (1918), 43 D.L.R. 715, 30 Can. Cr. Cas. 282, 42
- 0.L.R. 34; R. v. Foxton, 34 Can. Cr. Cas. 9, 48 O.L.R, 207; ot
The R. v. Johnson (1920), 55 D.L.R. 65, 34 Can. Cr. Cas. 98, .
bort 18 O.L.R. 203: R. v. Moore (1917), 30 Can. Cr. Cas. 206, ind
an 11 O.L.R. 372; R. v. Faulkner (1920), 57 D.L.R. 549, 34 e
Can. Cr. Cas. 224, 48 ()I .R. 500; R, v. Hayton (1920), 57 i
- D.L.R. 532, 35 Can. Cr. Cas. 193, 48 O.L.R. 494; R. v. Cor- ‘
o, lelli (1921), 20 O.W.N. 172; R. v. Newton (1920), 36 Can.
0) ('r. Cas. 80, 48 O.L.R. 403; R. v. Fields, 58 D.L.R. 507. Y
11 (1a). R. v. Kallas (1919), ,l Can. Cr. (\h 57. e
der 11 (2). R. v. Schooley (1917), 27 Can. Cr. Cas, 444.
the Section 43.  Prior to July 19th, 1921, under the pro-
e isions of sec. 43, it was legal to carry liquor from one
R place, where liquor might lawfully be kept within Ontario,
to another such place. But under sec. 8 of the Liquor
» l'ransportation Act, 1920 (Ont.), ch., 80, which was made i
ca operative by Order in Council dated July 5, 1921, on July '%4 i4
41 19, 1921, sec. 43 was amended by striking out all the words
ifter the word “sale” in the fifth line.
| Liquor may now be carried or transported from one i
";, place to another within Ontario only in the following cases: i
ey 1. The sale, carriage, transportation, or delivery of liquor
'__" by or under order of the Board of License Commissioners.
- 1920 (Ont.) ch, 80, sec. 6 (C.).
. 2, The carriage, transportation, receiving, or taking
:: delivery of liquor sold under execution or other judicial
: process, or for distress, or sold by assignees, or trustees
- n bankruptey or insolvency, provided that the stock of
oy juor is not broken for the purpose of such sale—Section
[“' 13 as amended, 1920 (Ont.), ch. 80, sec. 8 and 1921 (Ont.),
0 ( 'l."I:’.. sec. 9.

: 3. The owner in his private capacity may trans-
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AxxorarDs. port liquor from any place where the same may be

lawfully kept to any other premises or place where
the same may be lawfully kept and which such owne
controls within the Province of Ontario, provided the
ownership in such liquor remains unchanged. 1918 (Ont.),
ch. 40, sec. 30; 1920 (Ont.), ch. 80, sec. 6—amended by
1921 (Ont.), ch. 73, sec. 9.

4. The carriage or delivery of native wines under sec. 44

The following cases affecting sec. 43 were decided prio
to the amendment above referred to and are cited for refer
ence only:—R. v. McGonegal (1920), 57 D.L.R. 475, 48
O.L.R. 499; R. v. Newton, 36 Can. Cr. Cas. 80, 48 O.L.R
403; R. v. Kozak (1920), 53 D.L.R. 369, 33 Can. Cr. Cas
189, 47 O.L.R. 378; R. v. Cramer (1920), 54 D.L.R. 606
48 O.L.R. 21.

Section 44 (1). Anyone who buys and has in possession
native wine is subject to the same onus under sec. 88 as
the possessor of any other liquor. R. v. Nazzareno, 30
Can, Cr, Cas. 290, 44 O.L.R. 36.

Section 46. The right to export liquor from the Pro
vince is fully supported in Graham and Strang v. Dominion
Express Co., 556 D.L.R. 39, 35 Can. Cr. Cas. 145, 48 O.L.R
83.

Section 49. Under sec. 49 it is not necessary to shew
that the accused knew that the person who received the
liquor intended it for an unlawful purpose but on the othe:
hand the onus is on the accused under sub-sec. (2) to shew
that he had reason to believe and did believe the persor
to whom the liquor was sold or delivered did not sell liquo
unlawfully, or did not buy to re-sell and that he wa
entitled to purchase the same.

On a prosecution under sec. 49 the Magistrate may infe:
from all the circumstances that the person to whom the
liquor is delivered received it for an unlawful purpo:
within the meaning of the section. R. v. McEwan (1917)
30 Can. Cr. Cas. 212, 41 O.L.R. 324. See also R. v. McFar
line, 27 Can. Cr. Cas. 445.

Section 51. Before a physician may lawfully prescrib:
liquor for a patient, two things are necessary:—(1) Thi
physician must in his judgment deem intoxicating liquo
necessary to the health of the patient; (2) There must b
actual need.

It is open for the Magistrate to review the opinion of th
physician as to “actual need” and find on the evidence tha
there is not “actual need,” but this ought to be done onl
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when the Magistrate finds that the physician did not act
in good faith. R. v. Rankin (1918), 31 Can. Cr. Cas. 275,
15 O.L.R. 96.

The good faith of the physician in granting prescriptions
under this section is vital and in a prosecution evidence of
other prescriptions given by the accused is admissible.
R. v. Welford (1918), 30 Can. Cr. Cas. 156, 42 O.L.R. 359.
(Makin v. Att'y Gen'l for New South Wales, [1894] A.C
57 followed).

The words “In evasion or violation” mean any of the
following :—(1) Where the physician does not deem liquor
necessary for the health of his patient; (2) To enable any
person to evade the Act; (3) To obtain liquor as a bever-
age; (4) To obtain liquor to be sold in violation of the
Act. R. v. MacLaren (1917), 39 O.L.R. 416. See also Re
(Cherniak and College of Physicians and Surgeons of On-
tario (1919), 51 D.L.R. 522, 33 Can. Cr. Cas. 43, 46 O.L.R.
134,

Section 54. Prior to June 4, 1920, when the words “or any
member of the family of the occupant” were inserted in
the section, in order that the house should lose its charac-
ter as a private dwelling house, it was necessary that the
head of the house should be convicted. R. v. Condola
(1918), 30 Can, Cr. Cas. 298, 43 O.L.R. 591.

However, a conviction of a member of the family of
the occupant prior to the date of the amendment does not
operate to prevent the occupant from now keeping liquor
in the house, as the amendment was not stated to be retro-
active. R. v. Goldman, Coatsworth Co. J. York, unreported
When a member of the family of the occupant is convicted
the place to which he may remove is a legal place within the
meaning of the Act, but. ... .it is not clear that the occupant
himself enjoys such a wide privilege although he may not
have been convicted. The amendment says “and any house
or portion of a house to which such occupant may remove
within one year........ shall be deemed to have ceased to
be a private house within the meaning of this section.”
No distinction seems to have been made in the amendment
between an occupant, a member of whose family has been
convicted and an occupant who has been himself convicted.

But in view of the fact that no ban has been put on
the house to which the convicted member of the famiiy
may remove, it seems only fair to assume that the amend-
ment is intended to apply to an occupant who has been
himself convicted, or to one a member of whose family
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Axxoratios. has been convicted and continues to reside with him after

he (the occupant) has removed to another house within
the term mentioned.

The section seems to make it clear that where the offence
is committed by the occupant in, or in respect of any pri-
vate dwelling house, that house and any house to which
he may remove within one year after the offence is com-
mitted remains an illegal place as long as such occupant
continues to reside there.

Section 55 (4). This sub-section added to sec. 55 in
1918, authorises the arrest of the accused without a war-
rant, where he is found committing the offence upon a
street, highway, or in any public place. The right to arrest
a man without a warrant in cases not covered by this sub-
section is very questionable. Middleton, J., in R. v. Hanley,
30 Can. Cr. Cas. 63, 40 O.L.R. 177, gave his opinion prior
to this amendment that there was no right to arrest with
out a warrant.

The proceedings before the Magistrate will not be in
validated by reason of the irregularity or illegality of th:
process by which the accused was brought before him. R
v. Hanley, 30 Can. Cr. Cas. 63, 41 O.L.R. 177.

Section 58, It is not necessary to attempt to levy dis
tress before imprisonment. The words of the section
are “and in default of immediate payment.” R. v. Martin
(1917), 39 D.L.R. 635, 29 Can. Cr. Cas. 189, 41 O.L.R. 79.

See sec. 744 and 745 Criminal Code made applicable by
sec. 4, Summary Convictions Act, R.S.0. 1914, ch. 90
which is made applicable to the Ontario Temperance Act by
sec. 72.

The power to impose imprisonment under secs, 58-59
authorises the imposing of hard labor. Interpretation Act
R.S.0. 1914, ch. 1, seec. 25; R. v. Powell (1920, 57 D.L.R
741, 34 Can, Cr. Cas. 240, 48 O.L.R. 492,

In determining the sentence to be imposed under sec
58, the Magistrate ought not to increase the penalty be
cause he believes the accused is guilty of another offenc:
with which he has not been charged. R. v. Harris, 40
D.L.R. 684, 30 Can. Cr. Cas. 13, 41 O.L.R. 366,

3ut there can be no objection to the Magistrate receiv
ing evidence as to all the surrounding circumstances i
order to determine the proper punishment in each caso,
or otherwise the one who flagrantly defies the law woulc
receive the same punishment as one who innocently tran:
gresses,
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ter But it is improper for a Magistrate to increase the pun- Axsoranios
1in ishment because he believes the accused or his witnesses i
have committed perjury. R. v. De Angelis, 34 Can. Cr. Cas. !
\ce 12, 48 O.L.R. 160, ¥
ri- A conviction for a second or subsequent offence must be ]
ch a conviction for a second or subsequent offence charged
m as such, R. v, Berlin Lion Brewery Ltd. (1919), 31 Can. 3
nt Cr, Cas. 155, 45 O.L.R. 340,
It is not necessary that the previous offence shall have
in been made under the same section as that under which
Ar- the second charge is laid, A conviction under any of the
a numerated sections would render a later offence under
st any other of the enumerated sections a second offence. R.
b . Johnston, 58 D.L.R. 452, 49 O.L.R. 74.
W, But an offence under any of the sections enumerated in
or ec, 58 would not render a subsequent conviction for an

ffence under any of the sections enumerated in sec. 59

1 second or subsequent offence and vice-versa,
n A second or subsequent offence must be an offence com
h nitted after the accused was previously convicted. R. v.
It Robins, 35 Can. Cr, Cas, 1, 48 O.L.R. 5
In construing sec. 58 rules of grammar and syntax must
i be disregarded in favour of giving effect to the intention
o1 f the Legislature. The words “and for a second or any
ubsequent offence” must be taken to refer back to “every
), person” and not to “licensee.” It is intended that every
by person who is convicted of a second or subsequent offence
)0 hall be liable to the greater punishment and not the licensec
b mly. R. v. Sova (1920), 57 D.L.R. 740, 34 Can, Cr. (
276, 48 O.L.R. 497.
30 Section 59. R. v. Berlin Lion Brewery Ltd., 31 Can. Cr. §
{ (as, 155, 45 O.L.R. 340. )
R Section 61 (2). Where an amendment to a charge in
effect sets up a new charge the amendment must be made
v vithin three months after the offence was committed.
e Section 78 in no way repeals the effect of sec. 61. R. v.
. Kaplan (1920), 52 D.L.R. 596, 36 Can. Cr. Cas. 24, 47 o
A O.L.R. 110.

But where the effect of the amendment is not to substi-

as,

\ tute or add another or different offence, but merely to add

vords necessary to describe the offence intended to be !

charged in the information which was insufficiently be- i

I cause incompletely described, it may be made after the /
three months have elapsed. R. v. Aver (1908), 17 O.L.R.
509,
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Section 61 (3). Licensee as referred to in this section
does not include the holder of a license granted unde:
sec. 146 and a prosecution against a holder of such a
license must be heard by two justices. R. v. Boileau, 36
D.L.R. 781, 28 Can. Cr. Cas. 144, 38 O.L.R. 607.

Section 66 (1). Section 66 gives a right to search fo
liquor without a warrant. This right is given for the
purpose of prevefting and detecting the contravention o!
any of the provisions of the Act. It does not require «
belief on the part of the officer that an offence has been,
or is being committed as is required by sec. 70. Fleming
v. Spracklin (1920), 56 D.L.R. 518, 35 Can. Cr, Cas. 40,
48 O.L.R. 533. Affirmed in 20 O.W.N. 152. R. v. McDonald
(1921), 19 O.W.N. 557; R. v. Grassi (1917), 40 O.L.R
359.

Section 67. Where liquor is found under a search war-
rant the presumption under this section that the liquo
is kept for sale is against the occupant of the premise
and not against the owner of the liquor who may have
stored it on the premises. R. v. Riddell, 28 Can, Cr. Cas
317, 38 O.L.R. 222,

The provisions of secs. 67 and 88 do not conflict but
overlap and the presumption raised against the accused
under sec. 88 is not restricted to the cases under sec. 67
R. v. Collina, 55 D.L.R. 29, 34 Can. Cr. Cas. 109, 48 O.L.R
199.

The officer laying the information must satisfy the
Magistrate that there is reasonable ground for belief and
not mere suspicion, Fleming v. Spracklin, 56 D.L.R. 518,
35 Can. Cr. Cas. 40, 48 O.L.R. 533; 20 O.W.N. 152. Section
67 referred to in R. v. McDonald, 19 O.W.N. 557; R. v.
Gosling (1921), 20 O.W.N. 73.

Section 70 (1 and 2). Section 70 does not create an
offence and there is nothing to prevent the seizure of
liquor under sec. 70 and the prosecution of an offence
under sec. 40 or 41. R. v. Le Clair (1917), 28 Can. Cr.
Cas. 216, 39 O.L.R. 436; R. v. Hagen (1920), 33 Can. Cr.
Cas. 208, 47 O.L.R. 384; R. v. Hogan (1920), 47 O.L.R. 243

Before an officer is justified in exercising the right of
search under this section he must believe that liquor is
kept in contravention of the Act; mere suspicion is not
sufficient. Fleming v. Spracklin, 56 D.L.R. 518, 35 Can.
Cr. Cas. 40, 48 O.L.R. 533.

In Fleming v. Spracklin it was decided that a boat is not
a vehicle following In re Sault Ste. Marie Provincial Elec-
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tion (1905), 10 O.L.R. 356. The section was amended after
this decision to include any boats on the inland water of
Canada within Ontario. R. v. McDonald, 19 O.W.N. 557.

Section 70 (3). R. v. Belanger (1921), 20 O.W.N. 61.

Section 70 (9). Where liquor was shipped from Mont-
real to Winnipeg consigned as “Pickles” and was discovered
in Ontario it was held that the Magistrate had jurisdiction
to enter into an inquiry and all the provisions of the Act
applied until it was shewn that the transaction was one
to which the Act did not apply.

It was held also that the onus under this sub-section
applied and the onus was not displaced. Re Ontario Tem-
perance Act and Renaud’s Application (1918), 30 Can. Cr
Cas. 426, 44 O.L.R. 238.

“Fictitious name” within the meaning of the section is
a name used for the purpose of deceit.

The presumption raised by this sub-section is meant
to apply only to liquor seized in transit under sec. 70 and
not to charges under other sections of the Act. R. v. Le
Clair, 28 Can. Cr. Cas. 216, 39 O.L.R. 436.

Section 72. Except where there are provisions to the
contrary the proceedings on a prosecution are governed
by the Ontario Summary Convictions Act, R.S.0. 1914,
ch. 90.

The accused is entitled to a postponement of his trial
in order to secure witnesses, and the Magistrate ought
not to act on information communicated to him by the
prosecution in determining whether or not the evidence to
be given by the witnesses required by the accused is im
portant. R. v. Perron (1920), 19 O.W.N. 351.

Any evidence secured by the Magistrate in reference to
the offence charged, other than the sworn testimony in the
trial, is improper, and where such evidence has been ob-
tained the conviction will not be sustained. R. v. Hayton
(1920), 57 D.L.R. 532, 35 Can, Cr. Cas. 193, 48 O.L.R. 494,

Where the accused has been properly summoned and
does not appear, but counsel appears and represents him,
the trial may proceed and a conviction made, even though
the service of the summons be irregular. The appearance
by counsel is a waiver of any irregularity in the servic
of the s. mmons. R. v. Johnson, 58 D.L.R. 452, 48 O.L.R.
203,

Where the accused is regularly summoned and does not
appear, the Magistrate may proceed with the trial in his
absence, hear the evidence and give judgment convicting
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B Axxorarion. or dismissing the case. Section 718 Criminal Code—made
o applicable by the Summary Convictions Act—R. v. Coote
(1910), 22 O.L.R. 269.

An irregularity in the arrest of the accused will not
invalidate the conviction. R. v. Hanley, 30 Can. Cr. Cas.
63, 41 O.L.R. 177.

Section 72 also referred to in R. v. Martin (1917), 39
! D.L.R. 635, 29 Can. Cr. Cas. 189, 41 O.L.R. 79; R. v. Hogan

¢ (1920), 47 O.L.R. 243.

\ There is no rigid rule that it is necessary to make all
4 the evidence given by witnesses intelligible to the accused.
il R. v. Grassi, 40 O.L.R. 359
£ Section 74. The failure of the Magistrate to comply
with the provisions of this section will not invalidate the
RY conviction unless it is shown that the defendant is preju
Y diced thereby. R. v. Tugman, 40 O.L.R. 349; R. v. Leach
itk q (1908), 17 O.L.R. 643; R. v. McDevitt (1917), 28 Can. 1
AES Cas. 352, 39 O.L.R. 138.
[v‘;:‘ Section 74 (2). Stenographer’s notes do not necessaril:
aH constitute a record of all that took place before the Magis- Y
1 trate. R. v. Hanley, 30 Can. Cr. Cas. 63, 41 O.L.R. 177.
-;,-"1 Section 76. The charge may be in the alternative wher
such alternative is referred to in the same section, but the
conviction must not be in the alternative. R. v. Kapla
52 D.L.R. 596, 36 Can. Cr. Cas. 24, 47 O.L.R. 110.

Section 78. This section does not in any way repeal th
provisions of sub-sec. 2 of sec. 61, and any amendment
substituting one offence for another must be made withi
three months from the time the offence is alleged to have
been committed. R. v. Kaplan, 52 D.L.R. 596, 36 Can. (1
Cas. 24, 47 O.L.R. 110,

If the evidence proves another offence than that charged
the Magistrate cannot convict for that offence unless h
;:u amends the information. R. v. Kallas (1919), 31 Can. Cr.
f Cas. 57. Section 78 referred to in R. v. Faulkner (1920) -
i 57 D.L.R. 549, 34 Can. Cr. Cas, 224, 48 O.L.R. 500. "
! Section 81. R. v. Boileau, 36 D.L.R. 781, 28 Can. C ‘ o
i Cas. 144, 38 O.L.R. 607.

18 Section 84. This section does not apply to a transactic
which takes place in a lane adjacent to a dwelling house. R &
v. McKay (1919), 32 Can. Cr. Cas. 9, 46 O.L.R. 125. tl

! Section 84 (2). R. v. Cramer (1920), 54 D.L.R. 606, 4 cl
N O.L.R. 21; R. v. Maker, 54 D.L.R. 684, 48 O.L.R. 182; R
| B v. Ollman (1921), 19 O.W.N. 563. M
it Section 85. R. v. Williams (1916), 27 Can. Cr. Cas. 264 i ol
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384, 40 O.L.R. 469; R. v. Leduc (1918), 30 Can. Cr. Cas,
246, 43 O.L.R. 290.

Section 88. This section does not justify a conviction
where the proof of possession shews legal possession.
Therefore on a charge against an accused of having liquor
in a place other than the private dwelling in which he re-
sides and upon it being established that the accused had
possession of liquor in his private dwelling, the proof
which shifts the onus furnishes the proof which proves
his innocence and sec. 88 cannot be applied. R. v. Faulk-
ner, 57 D.L.R. 549, 34 Can. Cr. Cas. 224, 48 O.L.R. 500.

Where suspicion only is established and there is no
proof of possession sec. 88 cannot be invoked by the prose-
cution. R. v. Goslin, 20 O.W.N. 73.

Section 88 cannot be applied to support a conviction for
“having liquor in a place other than the private dwelling in
which he resides” where the only evidence is that the ac-
cused had a quantity of liquor and later had a lesser
amount. R. v. Faulkner (supra).

The proper construction and application of sec. 88 has
not yet been determined. There are a number of decisions
by courts of co-ordinate jurisdiction which conflict in part
and do not definitely settle the law. The leading cases in
order of the date of the decision are as follows:—R. v.
Le Clair, 28 Can. Cr. Cas. 216, 39 O.L.R. 436; R, v. Moore
(1917), 30 Can. Cr. Cas. 206, 41 O.L.R. 372; R. v. Kozak
(1920), 53 D.L.R. 369, 33 Can. Cr. Cas. 189, 47 O.L.R. 378;
R. v. Lemaire (1920), 57 D.L.R. 631, 34 Can. Cr. C
18 0.L.R. 475. In R. v. Le Clair, Middleton, J., says, at pp.
217, 218 (28 Can. Cr. Cas.): “The result is, that wherever
there is possession of liquor there is liability to a fine unless
the magistrate accepts the evidence of the accused.

There is a statutory presumption of guilt upon proof of
custody of the dangerous thing, and the common law rule
is reversed—the accused must prove his innocence to the
satisfaction of the magistrate, or take the consequences.”

In R, v. Moore the same Judge says, at p. 208 (30 Can.
Cr, Cas.): “It is proved that liquor was delivered to the
accused........ s0 he may be convicted unless he prove
that he did not commit the offence with which he is
charged.”

The section is discussed at length in R. v. Lemaire by
Meredith, C.J.C.P., but the opinions expressed there are
obiter dictum. The reasoning in this case is nevertheless

R. v. Warne Drug Co. Ltd., 37 D.L.R. 788, 29 Can. Cr, Cas. Axyoraniox,
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convincing. The Judge says, at pp. 633, 634 (57 D.L.R.):
“Mere possession, charge, or control does not make an
accused prisoner prima facie guilty of all the crimes of
the Ontario Temperance Act calendar, If any one is
charged with selling liquor which it is proved he once had,
but which now some one else has, he may, not must, be
convicted, if he fails to shew, as he should be able easily
to do if innocent, that the change of possession was lawful,
whilst if charged with unlawfully having liquor, and the
prosecution proves only that the possession was had in the
dwelling house in which the accused resides, [if it is a legal
plaece] the prosecution must fail; whilst if it is in a place
where it may not lawfully be had the onus apart from the
section should be on the accused to exculpate himself.
And when a case is made against an accused person under
sec, 88, its weight, must of course, depend upon its circum-
stances.”

A careful reading of these decisions and the section
seems to warrant the conclusion that the Magistrate may
in his discretion convict where proof of possession of the
liquor in question has once been established. But there
is nothing in the section to say that the magistrate must
convict in such a case unless he is satisfied on the evidence
that a conviction ought to be made. The opinion expressed
in R. v, Le Clair does not seem to be wholly warranted by
the wording of the section,

There is nothing in the section to prevent the magistrate
from giving the accused the benefit of the doubt where he
considers he is entitled to a doubt. R. v. McKay, 32 Can.
Cr. Cas. 9, 46 O.L.R. 125,

The Magistrate may or may not convict under sec. 88
as he thinks proper and its application must depend upon
the circumstances.

It is also a matter for the discretion of the Magistrat
as to whether the evidence for the defence is sufficient
proof that the accused did not commit the offence charged.
R. v. Ledue, 30 Can. Cr. Cas. 246, 43 O.L.R. 290.

Section 88 is also considered in the following cases:—
R. v. Melvin (1916), 34 D.L.R. 382, 27 Can. Cr. Cas. 350,
38 O.L.R. 231; R. v. Ros:rri, 29 Can. Cr. Cas. 297, 14
0.W.N. 117; R. v. Warne D.ug Co., 37 D.L.R. 788, 29 Can.
Cr. Cas. 384, 40 O.L.R. 469; R. v. Tugman, 40 O.L.R. 349;
R. v. Axler (1917), 40 O.L.R. 304; R. v. Kallas, 31 Can. Cr.
Cas. 57, 16 O.W.N. 164; R. v. Nazzareno, 30 Can. Cr, Cas.
290, 44 O.L.R. 36; R. v. Punnitt, 18 O.W.N. 229; R. v.
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Smith, 18 O.W.N. 220; R. v. Hagen, 53 D.L.R. 479, 33 Can.
Cr, Cas. 208, 47 O.L.R. 384; R. v. Hogan, 47 O.L.R. 243;
R. v. Collina, 55 D.L.R. 29, 34 Can. Cr. Cas. 109, 48 O.L.R.
199; R. v. Korluck, 19 O.W.N. 34; R. v. Fields, 58 D.L.R.
507; R. v. Mooney, 58 D.L.R. 524; R. v. Sakalov (1921),
20 O.W.N. 302,

Section 92 of the original Act, 1916 (Ont.), ch. 50, was
struck out in 1921, (Ont.), ch. 73, and a new section substi-
tuted providing for appeals in all cases to the County Judge

Sub-section 12 of this section purports to confer very
broad powers on the Judge hearing the appeal, but thes:
powers appear to be very much limited by sec. 102 of the
Act, which provides as follows:—*“Upon any application to
juash or set aside any such conviction or order.....
vhether in appeal or upon habeas corpus, or by way of cer-
jorari, or otherwise, the Court or Judge to which or to
vhom such appeal is made........shall dispose of such
ippeal or application upon the merits notwithstanding anv
uch variance, excess of jurisdiction or defect as afore-
aid; and in all cases where it appears that the merits
have been tried........ and there is evidence to support
the same, such conviction, warrant, process, or proceeding
hall be affirmed......... o

It has been decided in R, v. Denny, 36 Can. Cr. Cas. 77,
that since the amendment to sec. 92 in 1921 providing for
ippeal that certiorari will not lie. If the portions of sec.
102 referring to appeals is not to be taken to refer to ap-
peals under sec. 92, the whole section would now be obso-
ete and meaningless.

In R. v. McCranor, 47 D.L.R. 237, 44 O.L.R. 482, it is
aid down by Riddell, J., that a County Judge hearing an
ippeal on the record under sec. 92 as it was previous to
he amendment ought not to reverse the decision of the
Magistrate if he found that there was sufficient evidence
ipon which to base the decision.

The Judge hearing the appeal on the record under the

amended section appears to be in no better position than

he county Judge was in R. v. McCranor and it therefore
ippears that he must still be bound by sec. 102,

Section 94. R. v, McCranor, 47 D.L.R. 237, 44 O.L.R.
182,

Section 95. The general right of appeal under the
Habeas Corpus Act, R.S.0. 1914, ch. 84, sec. 8, is cur-
ailed by this section. R. v. Martin, 39 D.L.R. 635, 41
).L.R., 79,
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Section 96. The provisions of sec. 96 are directory and
not imperative and a conviction will not be set aside by
reason of the fact that the magistrate failed to follow
the procedure laid down in this section. R. v. Mercier
31 Can. Cr. Cas. 171, 45 O.L.R. 237; R. v. Coote, 22 O.L.R
269; R. v. Hanley, 30 Can. Cr. Cas. 63, 41 O.L.R. 177; R
v. Berlin Lion Brewery Ltd., 31 Can. Cr. Cas, 155, 45
O.L.R. 340. (Over ruled in part by R. v. Mercier); R. 1
McDevitt, 28 Can. Cr. Cas. 352, 39 O.L.R. 138,

The provision of sub-sec. (b) merely states a metho
by which a previous conviction may be proved—a permis
sive method, not an imperative method. R. v. Helpert, 35
Can. Cr, Cas. 25, 48 O.L.R. 627.

The form of information and form of conviction for :
second or subsequent offence both contemplate that botl
the information and conviction shall set out explicitly the
date, the place where, and the names of the Magistrates
or Justices of the Peace before whom the accused was pre
viously convicted, and also the date when and the plac:
where the previous offence was committed and the specifi
nature of the previous offence. It is not fatal if these b
omitted but extremely unsafe and unwise. R. v. John
ston, 58 D.L.R. 452, 49 O.L.R. 74.

Before an accused can be convicted of a subsequent
offence the previous conviction must be charged in the
subsequent information. R. v. Berlin Lion Brewery, Ltd., 31
Can. Cr. Cas. 155, 45 O.L.R. 340. See also R. v. Robins
(1920), 35 Can. Cr. Cas. 1, 48 O.L.R. 527; R. v. Sequir
(1921), 59 D.L.R. 534, 34 Can. Cr, Cas. 374, 49 O.L.R. 28
R. v. Merritt (1921), 20 O.W.N. 162.

Section 97. A conviction for a third offence means :
conviction for an offence charged as a third offence. R.
Berlin Lion Brewery Ltd., 31 Can. Cr, Cas. 155, 45 O.L.I
340,

Section 98. A conviction for more than one offence con
mitted on the same day was made in R. v. Hagen, 5
D.L.R. 479, 33 Can. Cr. Cas. 208, 47 O.L.R. 384.

Section 101. If a conviction is bad on its face and ti
Crown seeks to amend it so as to make it good, the amen:
ment should be made only if there is evidence in th:
opinion of the Appellate Court to support the same. R.
Newton, 36 Can. Cr, Cas 80, 48 O.L.R. 403,

The following decisions affecting sec. 101 having be«
made prior to the amendment of sec. 92 are cited for refe:
ence only:—R. v. Robins, 35 Can. Cr. Cas. 1, 48 O.L.R
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527; R. v. Fields, 58 D.L.R. 507; R. v. Martin, 39 D.L.R. Ax~yoratiox.
635, 29 Can, Cr. Cas. 189, 41 O.L.R. 79; R. v. Leduc, 30
Can. Cr. Cas. 246, 43 O.L.R. 290; R v. Kaplan, 52 D.L.R.
596, 36 Can. Cr. Cas. 24, 47 O.L.R. 110; R. v. Johnston,
58 D.L.R. 452, 49 O.L.R. 74.

Section 102. Since the amendment of 1921 providing
for appeal in all cases to the County Judge, certiorari will
not lie. Rex v. Denny, 36 Can. Cr. Cas. 77.

The following cases affecting sec. 102 are cited for refer-
ence only:—R. v. Martin, 39 D.L.R. 635, 29 Can. Cr. Cas,
189, 41 O.L.R. 79; R. v. McKay, 32 Can. Cr. Cas. 9, 46
0O.L.R. 125; R. v. Johnston, 58 D.L.R. 452, 49 O.L.R. 74;
.. v. Kaplan, 52 D.L.R. 596, 36 Can. Cr, Cas. 24, 47 O.L.R.
110; R. v. Robins, 35 Can. Cr. Cas. 1, 48 O.L.R. 527; R. v.
Leduc, 30 Can. Cr. Cas. 246, 43 O.L.R. 290; R. v. Faulk-
ner, 57 D.L.R. 549, 34 Can. Cr. Cas. 224, 48 O.L.R. 500.

Section 102 (a). R. v. De Angelis, 48 O.L.R. 160; R. v.
Korluck, 19 O.W.N. 34; R. v. Martel, 35 Can. Cr. Cas. 105,
48 O.L.R. 347; R. v. McDonald, 19 O.W.N. 557; R. v.
Newton, 36 Can. Cr. Cas. 80, 48 O.L.R. 403; R. v. Sakalov,
20 O.W.N. 302.

Section 115. R. v. Boileau, 36 D.L.R. 781,

Section 124. The Dominion Proprietary or Patent Medi-
cine Act 1908 (Can.), ch, 56, and the Ontario Temperance
Act do not enter upon the same field of legislation. The
Proprietary or Patent Medicine Act is to prescribe with
respect to the sale of patent medicines certain conditions
and limitations for the protection of the public and it does
not purport to confer upon the licensee any special auth-
ority to carry on trade throughout Canada. R. v. Warne
Drug Co., 37 D.L.R. 788, 29 Can. Cr. Cas. 384, 40 O.L.R.
469,

Section 125. When a merchant or druggist sells any
preparation containing more than 2i4% proof spirits he
must bring himself within the protection afforled by sec.
131 or sec. 125 (a) or (b) and the onus is cit him to shew
that the preparation contains sufficient medication to pre-
ent its use as an alcoholic beverage. R. v. Axler, 40
O.L.R. 304; R. v. Warne Drug Co., 37 D.L.R. 788, 29 Can.
Cr. Cas. 384, 40 O.L.R. 469.

Proof may be given that the liquor in question has been
1sed as an alcoholic beverage.

Section 126, The certificate mentioned in sub-sec. (4)
applies only to patent, or proprietary medicines.

Section 139. The provisions of Part IV, of the Canada

13—61 vr
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Temperance Act enacted by 1919 (Can.), 2nd Sess., ch. 8,
and made operative as to Ontario by Order in Council
dated June 18, 1921, supersede the provisions of sec. 139
as far as they apply to the importation of liquor in On
tario.

Section 139 must be construed as an over riding section
to which other provisions of the Act must be interpreted
as subsidiary if they appear in any way to conflict with it
Graham and Strang v. Dominion Express Co., 56 D.L.R
39, 35 Can. Cr. Cas. 145, 48 O.L.R. 83; R. v, Toyne (1916),
38 O.L.R. 224; R, v. McEvoy (1916), 28 Can. Cr. Cas. 135,
38 O.L.R. 202; R. v. Lemaire, 57 D.L.R. 631, 34 Can. Cr

Cas. 2564, 48 O.L.R. 475; Gold Seal Ltd.v. Dominion Express *

Co. (1921), 58 D.L.R. 51, 34 Can. Cr. Cas. 259, 16 Alta
L.R. 113.

Section 140, R. v. Thorburn (1917), 39 D.L.R. 300, 29
Can. Cr. Cas. 329, 41 O.L.R. 39.

Section 145. National Trust Co. v. Hannan (1918), 15
0.W.N. b4.

Section 146. R. v. Boileau, 36 D.L.R, 781, 28 Can. Cr
Cas. 144, 38 O.L.R. 607.

ROYAL TRUST COMPANY v, MINISTER OF FINANCE OF
BRITISH COLUMBIA,

Judicial Committee of the Privy Counecil, Viscount Haldane, Viscoun
Cave, Lord Parmoor, Lord Carson, and Sir Robert Stout
October 27, 1921
Taxes (EVCO—=108)—Succession Duties Act (R.S.B.C, 1911 ¢h, 217)
—Rate of Duty—Schedule as Laid Down by Provincial

~—Interpretation.

The expression ‘“‘net value” as used in para. (a) (b) and (¢) of se«
7 of the Succession Duty Act, R.S.B.C. 1911, ch. 217, is pr¢
perly and naturally to be referred to the property deserib
in the words immediately preceding these paragraphs, that

to say to the property within the Province passing to the nea
relatives mentioned in the section, and the sums of §100,0¢
and $200,000 afterwards referred to are to be treated as col
stituent parts of that net value; and the rate of taxation

therefore to be ascertained with reference to the net value «
the property within the Province only, and not the total n¢
value of the estate where ever situated

[Re Succession Duties Act (1921), 66 D.L.R. 226, reversed, juds
ment of Hunter, C.J.B.C. (see 47 D.L.R. 529) restored.]
APPEAL by the Royal Trust Company from the juds
ment of the Supreme Court of Canada (1920), 56 D.L.R
226, 61 Can. S.C.R. 127 in an action to determine the dutie
to be levied under the Succession Duties Act, R.S.B.C. 1911
ch. 217. Reversed and order of Hunter, C.J.B.C., restored
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The judgment of the Board was delivered by
Viscount Cave:—This appeal raises a question as to the
construction of the Succession Duty Act of British Colum-
bia. By sec. 5 of the Succession Duty Act of 1907, ch, 217,
R.S.B.C. 1911, all property of a deceased person, whether
domiciled in the Province or not, which is situated within
the Province, is made subject on his death to succession
duty, the rate of duty being fixed by secs. 7 to 9 of the
Act. Section 7 of the Act, as amended by the Succession
Duty Act of 1915, ch. 58, sec. 4, is as follows:—
“7. When the net value of the property of the deceased
exceeds twenty-five thousand dollars and passes under a
ill, intestacy or otherwise either in whole or in part to or
or the use of the father, mother, husband, wife, child,
laughter-in-law or son-in-law of the deceased, all property
tuate within the Province or so much thereof as so passes
(as the case may be) shall be subject to duty as follows:—
Where the net value exceeds twenty-five thousand
ars  but does not exceed one hundred thousand
ars, at the rate of one dollar and fifty cents
r every one hundred dollars. (b) Where the
net value exceeds one hundred thousand dollars
it does not exceed two hundred thousand dollars, at
e rate of one dollar and fifty cents for every one hundred
dollars of the first one hundred thousand dollars and two
llars and fifty cents for every one hundred dollars above
¢ one hundred thousand dollars. (¢) Where the net
ilue exceeds two hundred thousand dollars, at the rate of
¢ dollar and fifty cents for every one hundred dollars of
first one hundred thousand dollars, two dollars and fifty
cents for every one hundred dollars of the second one hun-
Ired thousand dollars and five dollars for every one hundred
lars above the two hundred thousand dollars.”
Section 8 of the Act fixes the duty on property situate
vithin the Province, and passing on death to a lineal ances-
r of the deceased (other than a father or mother) or to
brother or sister of the deceased or a descendant of a
brother or sister or to an uncle or aunt of the deceased,
r a descendant of an uncle or aunt at 5% of the net value;

1}

and sec: 9 fixes the duty on all property situate within the

Province and passing to a more distant relation or to a
tranger in blood at 10% of the net value.

“Net value” is defined in the interpretation clause (sec.
) of the Act as meaning “the value of the property, both
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within and without the Province, after the debts, incum-
brances or other allowances or exemptions authorised by
this Act are deducted therefrom.”

The late Sir William Cornelius Van Horne died at Mon
treal on September 11, 1915, being then domiciled in the
Province of Quebec, and having made a will whereby (sub
ject to a legacy of $200,000 in favour of a grandson) he lef
his property to his wife, son and daughter in unequal shares
The gross value of his estate within and without Britis!
Columbia was found to be $6,371,374.73 and his gross lia
bilities $169,989.56, leaving a net value of $6,201,385.17. H
only property in British Columbia consisted of certai
shares which were valued at $300,000; and if a proportio
of the gross liabilities (namely $9,536.75) is deducted fron
the last mentioned sum, it appears that the net value of the
property in British Columbia was $290,463.25. No questior
is raised in these proceedings as to what is to be describe
as property within the Province, or as to the propriety o
deducting the above-mentioned sum of $9,536.75; and t}
above sum of $290,463.25 is practically an agreed figure, 1
is with reference to the amount of succession duty payabl
on this sum of $290,463.25 that the contest in this case ha
arisen,

The amount of duty claimed by the respondent, th
Minister of Finance of British Columbia, was $14,242 1
made up as follows:—

| 290,463.25 )  of 100,000, or
114 per cent, “':3'2()],33;’,,07 ‘ 34.683.84 .. 8705

290,463.25 | f $100,000, or
214 per cent. on

290,463.25 ) of $6,001,385.07

b per cent. on r $281,095.57 14,054.7

6,201,385.07 s
$14,242

The appellants, the executors of Sir Wm. Van Horn
denied that they were liable under the statute for the abo
sum of $14,242.10, but admitted liability for $8,523.16, mad
up as follows:—11% per cent. on $100,000, $1,500; 214 |
cent. on $100,000, $2,500; 5 per cent. on $90,463.25, §
523.16. Total, $8,523.16.

The appellants accordingly presented a petition to

6,201,385.07 | p4,68384 .. 117.09
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Supreme Court of British Columbia praying that it might
be declared that the claim of the respondent proceeded upon
a wrong basis, and that the succession duty payable was
$8,523.16, and no more.

The petition has given rise to a remarkable division of
judicial opinion. Hunter, C.J.B.C., by whom the petition
was heard, gave judgment in favour of the appellants. On
an appeal by the respondent to the Court of Appeal of the
Province, that Court (1919), 47 D.L.R. 529, 27 B.C.R. 269,
by a majority of three to two (Macdonald, C.J.A., Galliher,
LA, and Eberts, J.A., Martin, J.A., and McPhillips, J.A.,
dissenting) affirmed the judgment of the lower Court and
lismissed the appeal; but on a further appeal to the
supreme Court of Canada (1920), 56 D.L.R. 226, 61 Can.
S.C.R. 127, that Court by a majority of three to two (Iding-
m, Duff and Brodeur, JJ., Anglin and Mignault, JJ., dis-
enting), reversed the decision of the Court of Appeal of
British Columbia, and decided in favour of the Minister of
Finance. Thereupon the present appeal was brought by
he executors to His Majesty in Council.

The claim of the respondent, the Minister of Finance,
vhich has been affirmed by the Supreme Court, rests upon
he following basis. He contends that, having regard to the
lefinition of “net value” contained in sec. 2 of the Act, the
expression “net value” in paras. (a) (b) and (¢) of sec. 7,
neans the total net value of the testator’s estate wherever
ituate, and accordingly that the sums of “one hundred
thousand dollars” and “two hundred thousand dollars” men-
oned in those paragraphs are to be treated as constituent
parts of that total net value. Thus, taking para. (¢) as the
paragraph applicable to the present case, it is said that the
meaning and effect of that paragraph is that where (as in
this case) the total net value of the testator’s estate,
vherever situate, exceeds $200,000, the duty is to be cal-

culated at the rate of 114 per cent. on the first $100,000 of

that total net value, 214 per cent. on the second $100,000 of

that total net value, and 5 per cent. on the remainder of the

same total net value; but that, as it cannot be intended that
he property within the Province shall be charged with a

percentage on the net value of the whole estate wherever

tuate, the duty when so calculated is to be levied only
n such proportion of each constituent part of the total net
alue as is situate within the Province. The argument is

most clearly stated in the following extract from the judg-

ent of Duff, J., at p. 229 (56 D.I.R.) :—
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“Net value as defined in the interpretation section means
a net value ascertained by taking into account the value of
all property both within and without the Province. It seems
reasonably clear that the scheme contemplated by the Legis
lature, as brought into force by para. (¢), is that for the
purpose of ascertaining the rate in the case of estates falling
within that paragraph, the net value of the estate is to be
divided into three parts; the first being the sum of $100,000,
the second also being the sum of $100,000, the third being
the difference between the sum of $200,000 and the sum
representing the aggregate net value; the net value in every
case as already mentioned being ascertained by reference to
the whole of the property both within and without the
Province. This division having been made, the rate pre-
scribed by para. (c¢) is the rate of $1.50 notionally applied
to the whole of the first $100,000 of the net value, the sum
of $2.50 for every $100 on the second £100,000 notionally
applied to the whole of that sum and $5 for every $100
above the $200,000 notionally applied to the whole estat:
both within and without the Province. In this manner the
rate of taxation is ascertained. The property taxed, how-
ever, is only the property situated within the Province, and
in the case of each of the parts only that part of the first
$100,000, the second $100,000 or the excess over $200,000,
as the case may be, which is so situate is subject to taxa-
tion according to the several rates prescribed by sub-sec
(¢), for the parts mentioned.”

It is obvious that the effect of so calculating the duty
is to accelerate, in the case of a deceased person who leaves
property both within and without the Province, the proces:
of graduation on the property within the Province; and, if
this be the clear meaning of the statute, there appears t(
be no reason why it should not have effect. As Martin, J.A
says, at p. 274 (27 B.C.R.), “it is not a matter of indirect
taxation at all, but simply the fixing ot a basis of domestic
assessment in certain varying circumstances, domestic and
foreign.” But taxation, to be effective, must be imposed by
clear words; and, with great respect to the Judges who hav
taken a different view, their Lordships are unable to find it
the Act any words imposing the tax which the respondent
claims to levy. If the expression “net value” in para. (c)
means the total net value of the property of the deceased,
then the duty imposed by the paragraph is, according to the
natural meaning of the language used, a percentage upo:

that total net value; and, if this construction leads to results
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which are inadmissible, those results cannot be avoided by
importing into the paragraph a principle of proportionate
levy which is not to be found there. In order to support
the respondent’s construction it would be necessary to sub-
stitute for “the first one hundred thousand dollars” in para.
(¢) some such words as the following :—*“a sum bearing the
same proportion to the first one hundred thousand dollars
as the net value of the property situate within the Province
and passing to any of the persons described in this section
bears to the net value of all the property of the deceased,”
and to make corresponding changes in the later words of
the paragraph. This would be, not to construe, but to
amend the Act; and it appears to their Lordships that it
would be contrary to the established rule as to the con-
struction of taxing statutes to make so generous an ad-
dition to the language of the Act,
On the other hand, their Lordships have difficulty in
accepting the argument put forward by counsel for the
appellants. They contended that, even if the “net value”
referred to at the beginning of para. (c¢) is the net value
f the whole estate of the deceased, wherever situate, the
ums of $100,000 and $200,000 mentioned in the latter part
of the same paragraph are nevertheless intended to be con-
stituent parts of the net value within the Province only;
but such a construction would not be consistent with the
language of the paragraph. The “first one hundred thous-
and dollars” and the “second one hundred thousand dollars”
mentioned in the paragraph are plainly intended to be
fractions of the net value mentioned in the first words of
the paragraph; and the expression “the two hundred
thousand dollars” occurring at the end of the paragraph
an only refer to the two hundred thousand dollars of net
value specified at the beginning. Further, if the meaning
of the paragraph is that the duty is to be graduated accord-
ng to the net value of the property within the Province
only, there is no sense or purpose in making that graduation
contingent on the total net value of the estate reaching a
particular figure.

In these circumstances it is necessary to seek some other
olution of the problem; and in the opinion of their Lord-
ships the solution is to be found in a close consideration of
the meaning of the expression “net value” as used in sec.
7 of the Act. Section 2 does not say (as was assumed in the
argument) that “net value” wherever used means the value
f all the property of the deceased wherever situate, less his
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debts and incumbrances, but only that “net value” means
the value of “the property,”—that is to say, of the par-
ticular property with reference to which the expression is
used in the section which is to be construed—whether that
property be within or without the Province, less the
authorised deductions from that value. If so, then, the
expression “net value” used in paras. (a) (b) and (c¢) of
sec. 7 is properly and naturally to be referred to the pro-
perty described in the words immediately preceding those
paragraphs, that is to say, to the property within the Pro-
vince passing to the near relatives mentioned in the section,
and the sums of “one hundred thousand dollars” and “two
hundred thousand dollars,” afterwards referred to, are to
be treated as constituent parts of that net value; and it
follows that the rate of taxation is to be ascertained with
reference to the net value of the property within the Pro-
vince only. It may be objected that the initial words of
the section (“where the net value of the property of the
deceased exceeds twenty-five thousand dollars”) refer to
the total net value of the estate, and no doubt this is so.
But those words are introduced only for the purpose of
keeping the section in compliance with sec. 4 of the Act,
which provides that where the net value of the property
of the deceased does not exceed £25,000 no succession duty
shall be payable on property passing to a parent, husband,
wife, child, daughter-in-law or son-in-law of the deceased;
and there is no reason why they should govern the meaning
of “net value” throughout sec. 7.

The construction here suggested which also commended
itself to Macdonald, C.J.A., is more consistent with the
history of sec. 7 than that for which the respondent con-
tends. In that section as passed in 1907, paras. (b) and
(¢), were similar in form to para. (a), and read as follows :—

“(b) Where the net value exceeds one hundred thousand
dollars, but does not exceed two hundred thousand dollars,
at the rate of two dollars and fifty cents for every one hun-
dred dollars. (c¢) Where the net value exceeds two hundred
thousand dollars, at the rate of five dollars for every on:
hundred dollars.”

It is difficult to construe these paragraphs otherwise than
as imposing a tax of 214% or 5 % (as the case may be)
on the property to be taxed; and it is most improbable that
the amendment made in 1915, which was obviously enacted
for the relief of the taxpayer, can have been intended to
alter the whole construction of the section to his detriment.
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Further, the above construction of sec. 2 of the Act makes
it possible to put a reasonable interpretation on secs. 8
and 9. Section 8 provides that where the net value of
the property of the deceased exceeds $5,000 (the minimum
sum mentioned in sec. 4) and passes in whole or in part
to a lineal ancestor of the deceased (except his father or
mother) or to his brother, sister, uncle or aunt or their
descendants, “all property situate within the Province or
s0 much thereof as so passes (as the case may be) shall be
ubject to a duty of five dollars for every one hundred
lollars of the net value without any exemption,” If (as
the respondent contends) the “net value” here referred to
s the total net value of the estate, then it is necessary here
also to calculate the duty on the whole estate wherever
situate end then to apply the principle of proportionat:
evy in order to support the taxation; but if “net value”
neans the net value of the property within the Province
assing to the persons named in the section, then there
a direct levy of 5% on the value of that property. The
pecuniary result of both methods may be the same; but
the first method is artificial and indirect, while the latter
3 simple and direct. The same observations apply to sec. 9.
For the above reasons their Lordships are of opinion
that the claim to duty made by the Minister proceeds upon
an erroneous basis, and that the amount of duty payable
by the appellants is the sum of $8,523.16 and no more;
ind they will humbly advise His Majesty that this appeal
should be allowed, and the order of Hunter, C.J.B.C.,
restored. The respondent will pay the appellants’ costs of
the appeal to the Supreme Court of Canada, and their
costs of this appeal.
Appeal allowed.

REX v. LOY WAY,
tish Columbia Supreme Court, Morrison, J January 28, 1921
Internal Revenue (§1—8)—
sion” of Tobacco—Mes

Aet, sec

M—""Possex-

tion 356 of the Inland Revenue Act, R.S.C. 1906, ch. 51
a vendor to have possession of tobacco not put
and stamped. Held that a vendor who has sold tobacco to a
customer and at his request has cut it up and is keeping it for
the customer, who is to call back for it, has the tobacco in his
possession within the meaning of the Act,

See also R, v, Yet Sun (1920), 61 D.L.R. 281, 36 Can. Cr. Cas. 8.]
CASE STATED by the Deputy-Police Magistrate in and
r the City of Vancouver as follows:—

On September 28, 1920, an information was laid under

forbids
p in packages
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the provisions of the Inland Revenue Act, R.S.C. 1906
ch. 51, by the appellant against the respondent for that
at the City of Vancouver, on September 27, 1920, the said
Loy Way, not being a licensed tobacco manufacturer, did
unlawfully have in his possession manufactured tobacco
not put in packages, and stamped as required by the Inland
Revenue Act, contrary to the form of the statute in such
case made and provided.

The charge was duly heard before me in the presenc
of both parties under Part XV. of the Criminal Code,
R.S.C. 1906, ch. 146, and after hearing the evidence adduced
and the statement of counsel, I found that the said Loy
Way had not been proved to be guilty of the said offence
and on December 7, 1920, dismissed the charge, but at
the request of counsel for the prosecution, I state the fol
lowing case for the opinion of this Court:—

It was shewn before me:—

1. That on the day of the alleged offence, James Tho
burn, inland revenue officer, and Detectives Sinclair and
Ricei, of the Vancouver police force, entered certain prem
ises at 52614 Shanghai Alley, in the said City of Vancouver
and found the accused in charge of the store at that
address. From the evidence it appeared that he had suffi
cient control of the premises to be able to open the safi
and to be in possession of the keys of the premises. Thi
inland revenue officer and the detectives found a larg:
quantity of tobacco on the said premises not put up i
packages and stamped in accordance with the provision
of the Inland Revenue Act. 2. It was shewn that th
firm of Tai Duck & Co. carried on business at the said
address, and a declaration of partnership was produced
showing that Loy Way was a partner of Tai Duck & Co
and in his defence the said Loy Way admitted that he had
signed the said declaration of partnership. 3. In hi
defence, the accused stated that on the day of the alleged
offence one Wing Gow had come to his premises and had
bought some tobacco from him in plug form, and requested
the accused to cut it up. Wing Gow paid for it and wa
to call back and get it when it was cut up. The accused
proceeded to cut up the tobacco and when he had finishe
the inland revenue officer and detectives visited the store
seized the tobacco and arrested the accused. 4. I foun
as a fact that Loy Way was a partner of Tai Duck & Co.
that he was in charge of the store at the time of the
offence; that neither the said Loy Way nor Tai Duck &
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Co. had any license of any description under the Inland
Revenue Act nor had the said Wing Gow; that at least
one of the other partners of Tai Duck & Co. is in China;
that Wing Gow called at the said store prior to the arrest
of the accused and bought some tobacco from the accused
and requested the accused to cut it up for him; that the
accused did cut up the tobacco and that it had never left
his store. Counsel for the accused contended that Wing
Gow was the owner of the tobacco and hence legally in

ssession, I concurred and dismissed the charge. My
decison turned entirely on the meaning of the word “pos-
session.” I found that the tobacco was in the possession
of Wing Gow, and that, therefore, the accused was not in
possession of the tobacco as provided by sec. 356 of the
Inland Revenue Act. 5. Counsel for the prosecution
desires to question the validity of my said judgment on
the ground that it is erroneous in point of law, the ques-
tion submitted for the opinion of this Court being whether
or not the facts as found by me warrant the finding that
Loy Way was not in possession of the tobacco within tne
meaning of sec. 356 of the Inland Revenue Act.

Alfred Bull, and A. A. Gray, for the Crown.

A. D. Taylor, K.C., for the accusea,

Morrison, J.:—The only question I am called upon to
decide by the stated case is whether or not the tobacco
was in possession of the accused or in the possession of
the customer who had ordered the tobacco to be cut for
him with the understanding that he would call back for it
when it was cut. I have no hesitation in arriving at the
conclusion that the tobacco was in possession of the
wccused. The case is remitted to the Magistrate.

REX v, CALBIC,

British Columbia Court of Appeal, Macdonald, C.J.A Martin,
Galliher, McPhillips and Eberts, JJ.A April 6, 1920
Constitutional Law (81A—20)—Sta —onstr ion—1*

Statute ipowering City Municipality to Prohibit (
Certain Motor Vehicles on Streets—Validity of—V
By-law Passed under Authority of Act,
on 7 of ch. 104, B.C. Stats, 1918, which gives the City of Van
couver the right to arrange all motor vehicles in classes and
prohibit the operation on any or all of its streets of all motor
vehicles coming within any of such classes, is intra vires the
Provincial Legislature. and a by-law of the city passed in
accordance with the statute, which prohibits the operation in
the city of vehicles of a particular class, is a valid by-law

which has the force of statute law, and which must be upheld
and obeyed.

wincial
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APPEAL by accused from an order of Morrison, J., of
October 22, 1919, refusing a writ of certiorari, the accused
having been convicted by the Police Magistrate in Van-
couver on a charge that he unlawfully drove a motor-vehicle
in the city of Vancouver, coming within class “B” as defined
by sec. 11 (1) of by-law 1359, as amended by by-law 1370
of the City of Vancouver. Section 11 (1) of the by-law
provided that for the purpose of the by-law all motor-
vehicles be arranged in classes. Class “B” is as follows :—
“This class shall include every motor-vehicle which accepts,
carries and discharges as passengers such persons as may
offer themselves for transportation at or near the terminus
of the route traversed by such motor-vehicle,” ete.

And sec. 11 (2) provides that, “No person shall, after the
passing of this by-law, drive or operate, or permit to be
driven or operated, on any of the streets of the city, any
motor-vehicle coming within classes ‘A’ or ‘B".”

It appeared by the evidence that accused, who ran his
car between Vancouver and New Westminster, was taking
on and discharging passengers at the terminus of his run
within the city of Vancouver.

R. M. Macdonald, for appellant.

Macdonald, C.J.A.:—The facts in this case are analogous
to those in question in Municipal Corp’n of City of Toronto
v. Virgo, [1896] A.C. 88, with this difference, that ther:
the municipality had not been given by the Legislature,
power to prohibit but only to regulate. Here the by-law
does not transgress the power given by the Legislature.

There was some argument directed to the jurisdiction
of the Legislature to confer the powers exercised by the
city council, but I entertain no doubt of the jurisdiction.

Martin, J.A.:—At the argument the first point raised
by the appellant’s counsel respecting the constitutionality
of the by-law was not plausible enough to justify our call-
ing upon the respondent’s counsel to reply to it, and we
only desired to hear him upon the question of classification
raised by sec. 7 of ch. 104 of 1918, (B.C.), which provides
that:—*“The City may, if it should deem it advisable to
do so, arrange all motor-vehicles in classes and dlffurom
iate in the conditions contained in licenses granted. .

It is submitted that the only classification open under
this section is restricted to the vehicles themselves and
does not extend to the routes or areas over which they
run or within which they operate, or otherwise.
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Now a power to classification, to be exercised as the
donee “should deem it advisable,” is a very wide one, and
I am quite unable to see upon what ground it should be
cut down, as suggested, far below its ordinary meaning.

What the city has made here is undoubtedly a classi-
fication of a reasonable kind, based partly upon the style
of the vehicles, or their routes or areas (or “zones”) or
place of hiring or the fares charged, a combination of all
of which elements is to be found in, e.g. class “C" dealing
with a particular style of motor-vehicle, viz., “taxi cabs or
touring cars,” hired from public stands or garages, operat-
ing on unspecified routes and charging a minimum fare ot
25 cents. Now this is a classification upon four distinct
bases, viz., the vehicle itself, the place of hiring, the route
of operation and the fare charged, and so embraces the
very element which is conceded to be intra vires. Then
class “D” relates to “sight-seeing trip” motors, a well-
known feature of our tourist traffic requiring a special
type of car, not used in carrying passengers in the ordinary
way; class “E” with hotel motor-buses; class “F” with
ambulances and hearses; and class “G"” with vehicles oper-
ating on a particular route, from Woodward's Landing to
the Vancouver Post Office; all of which shews how varied
the classification must nece

arily be to cover the various
kinds of traffic, and how unreasonable it would be to attempt
to curtail it in the manner suggested. The appeal should,
in my opinion, be dismissed.

Galliher, J. A. would dismiss the appeal.

McPhillips, J.A.:—The appeal, in my opinion, is a hope-
less one, The conviction was one for the unlawful driving
of a motor-vehicle coming within class “B” as defined in
sub-sec. (1) of sec. 11 of by-law number 1359, as amended
by by-law number 1370 of the City of Vancouver, passed
in pursuance of ch, 104 of B.C. Stats, 1918, sec. 7.

The offence was clearly proved, but it is attempted to
quash the conviction upon proceedings by way of certiorari,
the contention being that the Legislature, in passing the
enactment under which the challenged by-law was passed,
exceeded its powers, that is, the legislation was ultra vires
of the Legislative Assembly of the Province of British
Columbia, the express exception being that it is an inter-
ference with trade and commerce, and thereby transcends
Provincial authority under the B.N.A. Act. Other grounds
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were taken even if it were assumed that the point of ultra
vires was not fatal, such as discrimination between rival
businesses, that there was no power of delegation of auth-
ority from the Legislature to the municipal corporation,
that the by-law was not bona fide, but passed for the pur
pose of creating a monopoly, and that it was necessary
to have the assent of the electors to the by-law, which was
not obtained.

The motion for the writ of certiorari came hefore Mor-
rison, J., who dismissed the same, and now the appeal to
this Court is presented upon the same grounds as contained
in the motion made to the Court below.

The ultra vires ground of appeal was the one most strenu-
ously pressed. With all deference to the very able argu-
ment of R. M. Macdonald, the counsel for the appellant, |
cannot see that the legislation in any way offends against
the provisions of the B.N.A. Act, or that it is beyond th
power of the Legislature to prohibit the plying for hir
of certain named and described vehicles in and throughout
the boundaries of any municipality, without the boundar
ies thereof, and generally throughout the Province, and
the delegation of authority to the municipal corporation
to pass by-laws so prohibiting the same. Wherein does
this affect trade and commerce? 1 cannot see that there i
any invasion of the domain of legislation exclusively vested
in the Parliament of the Dominion, s

It is idle to contend that the effect of the legislation i
the dislocation of all business, or the inhibition of all travel
It might well be said to be merely regulatory and the exer
cise of control over the streets of the city, and what clas
of vehicles may pass over the same. The by-law is not
attacked as being unreasonable, but in any case, with the
power of prohibition conferred upon the municipal auth-
ority and that power implemented by the passage of the
by-law, the by-law has the force of statute law, and if it
does not in its effect transcend the powers committed to
the Provincial Legislature, it must be upheld and obeyed

As in my opinion the legislation was intra vires of the
Legislative Assembly of British Columbia, I am in agree-
ment with the judgment of the Court below.

I would dismiss the appeal.

Eberts, J.A. would dismiss the appeal.

Appeal dismissed.
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REX v. PETERS,

Scotia Supreme Court, Russell and Longley, JJ., Ritchie, EJ
and Mellish, J April 2, 1921

Intoxicating Liguors (S111L)—94)—Nova Scotia Temperance Act—
ion for Offence against—Regulavity of Conviction not
Questioned until Information Laid for Second Offence—Writ of
vition to Restrain Magistrate from Proceeding on Ground
that First Conviction Bad,

wgistrate cannot set aside or disregard

s own conviction and
if not attacked, its regularity will be presumed as a matter of

evidence, and a subsequent information for an infringe:

of the Nova Scotla Temperance Act, which recites the previon
conviction and states that the offence is a second i
properly laid; and a writ of prohibition to restrain the

trate from further proceeding on the information th

ground that the accused was not properly convicted of the first
ffence will be refused
MOTION for a writ of prohibition to restrain stipendiary
agistrate from further proceedings on an information laid
rainst defendant for unlawfully selling intoxicating liquor
ntrary to the provisions of the first part of the Nova
otia Temperance Act, 1910 ch. 2. Refused.
J. J. Power, K.C., in support of application,
The judgment of the Court was delivered by

Mellish, J.:—On May 6, 1920, the defendant was con-
cted before A. G. MacKenzie, stipendiary magistrate at
\mherst for that between February 4, 1920, and May 4,
920, she did unlawfully sell intoxicating liquor at the town
f Amherst.

On November 27, 1920, an information was laid before
he same Magistrate that she had committed the same
fence between November 1 and 27, 1920. The informa
tion further recites the previous conviction and states that
the offence first charged is a second offence against the
provisions of the Nova Scotia Temperance Act, 1910, ch. 2.
\ warrant was issued on this information and the accused
as brought before the Magistrate and as we are informed

his aflidavit convicted of the offence charged.

The defendant now moves the Court under notice of
otion for an order for a writ prohibiting the Magistrate
rom proceeding further on this information. We are not
nformed in detail as to what evidence was taken by the
\lagistrate or of the precise terms of the conviction. The
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accused, however, swears that “the Magistrate purport
to convict me the said Mary Peters of the offence so charge
in such information” and perhaps we should conclude fron
this that the conviction was as for a second offence.

The ground upon which the motion was made is that a
shewn by the affidavits the accused was not served wit!
the process upon which the first conviction was based an
that therefore such conviction is bad and that it cons
quently follows the second convietion as for a secon
offence is also bad and should not be enforcec.

There are doubtless numerous authorities, including
those citedl by Mr. Power, K.C., that the first convictio
assuming the facts to be correctly stated in the affidavit:
could be quashed on certiorari and with that propositior
I do not feel called upon to disagree.

The first conviction however has apparently not be
set aside and the accused seems to have paid the penalt
imposed thereby under coercive process issued by th
Magistrate. Apparently until now she has taken no step
to impeach the conviction and possibly has had the benefit
of it as a bar to any other proceedings being taken again
her for a similar offence committed hetween the dat«
therein specified.

The motion was not opposed and we do not know pri
cisely what occurred before the Magistrate or whethe
any objection was taken to putting the first conviction i
evidence or as to how it was proved, if proved at all.

Whether the accused was previously convicted or n
was a question of fact solely for the Magistrate (Regina
Brown (1888), 16 O.R. 41), a fact which is here admitte

I incline to the opinion that the magistrate could n
set aside or disregard his own conviction and that it wa
conclusive. If, on the other hand, the Magistrate is t
o behind the conviction, I do not think he is required t
do so at least until it is attacked before him. If not s
attacked its regularity, I think, would be properly pr«
sumed as a matter of evidence. We do not know wheth«
it was attacked before him or not or whether or not 1
tried out the question if raised before him,

I think, under the circumstances we should refuse th
order applied for.

Order refuse
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McDONALD v, McLEOD ET AL,

Nova Scotia Supreme Court

Russell and Longley
Ritchie, E.J April 2, 1

JJ., and

Wills (8111G—136) —Bequest to Wife for Life—After Her Death
to Son-in<law on Condition that He Supports Her Acco
to His Ability—Widow Not
Construction of Condition.

ng
Continuing to Live with Him —

A testator bequeathed to his wife a certain portion of h farm
during her life, after her death to belong to a son-in-law
upon condition that he support her according to ahility during
her life, the son-in-law to have the use of the farm bequeathed
while he supported the widow The widow shortly after the
re-marriage of the son-in-law went 1
one of her sons. The Court held that
making the widow’s right onal on her con
tinuing to live with the son-in-law, and that he was bound
to contribute to her support “according to his ability not
withstanding her removal to Montana, and that there being
no evidence that he had ever contributed anything to her
ipport while he was living in Montana, he had no right or
laim to the land on her death
[Swainson v. Bentley (15882), 4 O.R

0 live in Montana with

there was no condition
to support conditi

572, followed.]

APPEAL from the judgment of Mellish. J., in favour of
defendants in an action claiming the partition of land.

T. R. Robertson, K.C., for appellant.

D. V. White, for respondents,

The judgment of the Court was delivered by

Russell, J.:—By the last will and testament Philip Ross
rovided

follows ;

“I give and bequeath tc my wife Isabella Ross the western
half of my farm which would be 110 acres more or less.
I'his, she is to hold in her name while she lives without the
power of disposing of it. At my wife’s death the said west-
rn half of my farm will belong to D. J. McDonald upon
mdition that he supports her according to ability while
he lives. The said D. J. McDonald is to have the use of the
1id western half of my farm while he supports my wife.”
The plaintiff, D. J. McDonald had married the testator’s
w hter who died before the death of the testator. Me-
Donald afterwards took a second wife and the widow after
the death of the testator lived with him and his second wife
for less than a year, after which she went to Montana to
ive with one of her sons. The trial Judge finds that the
aintifI' deliberately failed to perform the condition which
lone would entitle him to the use of the land described,
1d further bases his decision on the ground that the plain-
Uifl has not averred or proved any willingness to perform
the condition. He, accordingly, dismisses the claim of the
plaintiff in respect to the western half.
14—61 pLr.
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NS. It is from this part of the decision only that the appe:

is taken, and among other grounds it is argued that the)

was no demand of support, and no entry as upon a fo

McDoxare feiture, 1 incline to the view which seems to have been that

M«-[\Amn. of the trial Judge that the plaintifi’s rights as to th
western half of the land depend upon his performance o
the condition precedent that he supports the widow accord
ing to his ability.

In Swainson v. Benlley (1882), 4 O.R. 572, a testatc
gave and devised to his daughters their support and mai
tenance so long as they or-either of them remained at hom
with his sons,—to whom he had devised certain land
charged with legacies. It was held that the daughte:
might, for sullicient reasons, cease to remain at home, an
yet be entitled to such support and maintenance, In tl
present case it was no doubt the assumption of the testate
that the widow would live with her son-in-law on the pr
perty, but nothing is said as to that, and he is to supp«
her “according to his ability.” There is no explicit findi
as to the sufficiency or otherwise of the widow’s reasons f
ceasing to remain with the son-in-law, but as I have ju
said, there is no condition making her right to support d
pendent on her living with him on the land which he w:
to acquire on condition of such support. The case is |
that much the stronger in this respect in the widow’s favo
than the Ontario case referred to was in favour of tl
daughters, inasmuch as in that case the daughters by ti
terms of the will were seemingly entitled to support o1
80 long as they remained at home with the sons.

As the trial Judge has found as a fact that the plaint
deliberately failed to perform the condition of supporti
her, it is not necessary to inquire into the extent of | y
ability. If her support in Montana would be more expens
than at home the condition could probably be perforn
without his giving her full support, but he would, I thi
nevertheless, be bound to contribute to her support the
“according to his ability.” There is no evidence of his rea

li ness or willingness to contribute anything whatever to |
H support. -
As to the contention that there was no entry, this p

\ position seems to be implicated with the contention that t P
’ widow's rights depend upon a forfeiture of his rights "“
! | the plaintiff and this in turn is dependent upon the constrt -
I tion of the condition as a condition subsequent. The Jud
has treated the condition not as a condition subsequent |
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as a condition precedent to the plaintiff having any rights
in the property and that seems to me the more natural con-
truction,

I think the appeal should be dismissed with costs.
Appeal dismissed.

PLANT v, URQUHART,

British Columbia Supreme Court, Murph

Evidence (8IVE—112)—Conviction by Magistrate Under B, C,
Prohibition Act—Declaration  that Liguor  Confiscated  to
Crown—Another  Document  Subsequently Signed by Magis-
trate which Contained No Adjudication as to Confiscation—
Second Document Sent to County Conrt on Appeal Which was
Dismissed—Right to Use Proper Conviction as Evidence In
Action Against the Crown for Return of the |

quor
w1 trate declare w e 1 to the Crown under
18 of the Brit ( I I'r \ct 1
ind gn " tion to t} eff y \
rward I il nt
t e a in th 1
ation of « 1 im )
to the County ( of 1 e conviet or
an ajy 1 | 1 1. 1) true mvic
tion n evider I ction against th
yMcers of the ( wn ' liqu

ACTION by plaintiff for the return ot certain whiskey
ized from him by the defendant police officers in the City
f Vancouver and confiscated to the Crown
he prohibition officers. Action dismissed.

C. Wilson, K.C., for plaintiff,

S. 8. T or, K.C., for defendants.

Murphy, J.:—It is conceded that so long as the decision
n Canadian Pacific Wine Co. v, Tuley (1921), 60 D.L.R. 314
tands unreversed,* plaintiff must rest his case on one point
ased on the following facts: The Magistrate declared the
quor confiscated to the Crown under the provisions of the
sritish Columbia Prohibition Act, 1916, ch. 149 and signed

conviction to that eflect. A few days later, he inadver-
ntly signed another document nurporting to be a convic-
on in the same case, which contained no adjudication of
mfiscation. He did this without realizing that he was
lealing with something he had alveady disposed of. He pro-

rly noted the real adjudication on the information. An
ppeal was taken to the County Court and by mistake the
econd document was forwarded to the County Court in-
tead of the true conviction, The appeal went into the
‘ounty Court list and was dismissed.

represented by

*This decision was affirmed by the Privy Council, 60 D.L.R. 520.

211
B
S.(
Prant
v

URQUuARY




212 DOMINION LAW REPORTS. [(il D.L.R.

B.C. It is contended by plaintifl”s counsel that the true con-
S.C. viction cannot be adduced in evidence but that the County
- Court record only is admissible. 1f so, as the so-called con-
PraNT viction appearing in that record contains no adjudication
l'“mv{um. of confiscation, the defence fails. It is argued that as the
County Court is a Court of record no evidence to impeach

or vary its record can be admitted as no attempt has beer

made to attack the disposal by the County Court of the ap

peal so taken or to correct its record. In view of the nature

of a Court of record and of the principle interest rei publicas

ut sit finis litum the general correctness of this proposition

may, I think, be admitted whera subsequent proceeding

are so related to the County Court proceedings as to mak

the County Court record a part thereof. But whether this

is correct or not in my view, this case has nothing to do

with the County Court appeal. The defendants justify

under a conviction of the Magistrate which, as the law

stands at present, is unimpeachable. No authority, oi
statutory provision, has been cited to me to the effect tha

where an appeal has been taken from such a conviction, th:
conviction itself can only reach any other Court by way o

the County Court in proceedings which have nothing to di

with the County Court appeal. The jurisdiction exercised

by the County Court herein was quasi-criminal. The cas¢

at Bar is wholly civil. It is true that the Magistrate wher:

an appeal is taken is directed by statute to forward the con

1 |
:!’ viction to the County Court. If he, in error, forwards th
'n wrong document, that, as stated, may possibly be conclusiy
?,h in subsequent proceedings which are so related to such ap
j peal as to necessarily import into them the County Couri

record but only, I think, in such an instance if at all. Wex

the law otherwise, the case at Bar would be an apt illustr: Fi
tion of the startling consequences. Property of great value

which as the law now stands is the property of the Crown,

would be lost to it and individuals rendered liable to heav)

damages for detinue as the result of two acts by the Magis D
{rate—one in law a nullity and the second a clear mistak« i
The Magistrate having signed a conviction in accordanc

with his adjudication was functus. The subsequent docu

ment signed by him is legally a nullity. The transmissio (
of this document to the County Court was a blunder. Un pi
less bound by clear authority a Court of first instance shoul o

=
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not, I think, give a decision having such results. The action
is dismissed.

Action dismissed.

HAMILTON v, FERNE AND KILBIER.
British Columbia

Court of Appeal, Macdonald, C.J.A., Martin
Galliher

1id MePhillips, JJ.A September 1
Landlord and 7T it (STTD—33) —Covenant not (o Assign or

Sublet—Rreach of Covenant—Forfeiture—Recovery  of  Pos-
sossion and Mesne Profits,

), 1920

a lease of certain lunds the lesse covenanted that they would
not assign or iblet without leave first had and obtained
from the lessor, and the lease furthe ontained a proviso
for re-entry in case of breach of the afor id wenat The
trial Judge found as fact that there ad been a gnment
of the lease, and the Court held that that hein » there wa
a forfeiture of the lease and that the lessor was entitled
recovery of possession the land ind rem 1id m

APPEAL from the judgment of Murphy, J. on a claim
possession of certain lands and premises situate in the
nicipality of South Vancouver, which by lease, dated
\ugust 25, 1919, were leased by the plaintiff to two of the
endants Killick and Borthwick. The lessees covenanted
he said lease that they would not assign or sublet with-

L leave first had and obtained from the lessor, and the
se further contained & proviso for re-entry in case of
cach of the aforesaid covenant. The trial Judge, Murphy,
found as a fact that there had been an assignment of
lease although the defendants contended very strongly
the contrary. The judgment appealed from is as follows:
I'he facts of this case shew an absolute assignment, un-
ibtedly, to my mind. It was never intended to execute
further document. The premises were turned over to
F'erne, rent adjusted with him and the other defendants
ere there as his servants and in no other capacity. Now
only principle at all on which 1 could relieve against

s forfeiture is under the very wide wording of the Laws
leclaratory Act, R.S.B.C. 1911, ch. 133 in the Province,
it that has been commented on by the full Court and cer-
nly I, as a nisi prius Judge, am not going to extend the
etrine of relief in a case of this kind, much as I would

|

ke to do so. It is possible there is jurisdiction in the

urt. It has never been exercised as far as I know. In my
pinion the case Barrow v. Isaacs & Son, [1891] 1 Q.B. 417,
60 L.J. (Q.B.) 179, is conclusive on this matter. I have no

ubt there was a perfectly completed ussignment, carried
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out in every particular. That being so, there was a forfe

ture of the lease and I can do nothing else than declare ther
was ; rents and profits on the basis of $50 a month from tl
month of January; nothing previous to it

S. S. Tayler, K.C., and W. D. Gillespie, for appellants.
R. W. Ginn and G. A. King, for respondent.

Macdonald, C.J.A.:—1 would dismiss the appeal.
Martiu, J.A.:—I concur in the dismissal of this appeal
Galliher, J.A.:—I agree in the conclusions of the tri:
udge

McMahon v. Coyle (1903), 5 O.L.R. 618, 2 O.W.R. 26
is practically on all fours with the present case. This i
decision of Boyd, C., touching the very point raised he

s Lo agreeme to assign

I am also of opinion that it is not a case where we shou
I

relieve against forfeiture

I'he appeal should be dismissed

McPhillips, J.A.:—1 am of the opinion that the app«
fails; the trial Judge arrived at the right conclusion

There w an expre breach of the covenant not t«
sign without leave and it would follow that it would be
proper case for ecjectment, recovery of possession of ti
lands 8 and mesne profits.

to the claimed relief from forfeiture, I ca
not come to a conclusion differing from that of the tri
Judge, who did not think it a proper case for relief.
Barrow v. Izaacs & Son, [1891] 1 Q.B. 417, 60 L.J. (Q.B
179; Eastern egraph Co. v. Dent, [1899] 1 Q.B. 835
L.J. (Q.B.) 564; De Soysa v. De Pless Pol, [1912] A.(
194, 81 L.J. (P.C.) 126; Ellis v. Allen, [1914] 1 Ch. 904, 8
L.J. (Ch.) 590

I would dismiss the appeal.

e

Appeal dismisse

RE HENNING.
Quebec Svperior Court in Bankruptey, Panneton, J April 21, 1¢
Bankruptcy (8IT1—26)—S8ale of Goods to Insolvent—Petition
Cancel Sale and Return Goods—Goods in Hands of Trustee
Petition Not Made Within 30 Days of Delivery of Goods
Quebee Civil Code, arts, 1541, 1542, 1543, 1080-2081,

In the case of the sale of goods to an insolvent the Court will 1
grant a petition to cancel the sale and return the good
the petitioner, the goods being in the possession of the trust
at the time the petition is made, where such petition i
made within 30 days of the delivery of the goods

[See Annotations Bankruptey Act, 1920, 53 D.L.R. 135: Bar
ruptey Act Amendment Act 1921, 59 D.L.R. 1.]

35, 6
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THE PETITIONER that in January, 1921, it

ld to the insolvent a number of men’s suits for £135 and

alleges

that these geods are still in possession of the trustee and
n the stock taken over by him, and that it is entitled to ask
i cancellation of the sale of the said merchandise to the
solvent and that the said goods be returned to it, and for
n order to that effect.

The trustee alleged that the sale was made on eredit and

t the petition was made and served upon him more than
30 days after the delivery of the said merchandise, and that,
herefore, the petitioner has no right to its demand. It
Imitted that the said petition was made and served on the
ustees more than 30 days after delivery of the goods in
iestion to the insolvent,

Articles 1541-1543 of the Quebece Civil Code provide as

lows

“1541. The seller is held to have abandoned his right to

wer the price when he has brought an action for the dis-
olution of the sale by reason of the non-payment of it
“1542. A demand of the price by action or other legal
lings does not deprive the seller of his right to obtain
olution of the sale by reason of non-payment
3. In the sale of moveable things, the right of dis-
ition by reason of non-payment of the price can only be
ercised while the thing sold remains in the possession
the buyer, without prejudice to the seller's right of re-
ndication as provided in the title of Privileges and
[yvpothecs.

In the case of insolveney such right can only be exer-
ed during the thirty days next after the delivery. [as
mended 1890, (Que.) ch. 39, sec. 1].”

Under the heading of Privileges and Hypothees, secs
998-2000 of the Quebec Civil Code provides as follows:
“1998. The unpaid vendor of a thing has two privileged
ights: 1. A right to revendicate; 2. A right of preferencs
pon its price.

In the case of insolvent traders these rights must be exer-
sed within thirty days after the delivery [As amended
(1885) (Que.) ch. 20, sec. 1 and (1890), (Que.) ch. 39, sec.
2].

1999. The right to revendicate is subject to four condi-
tions:—1. The sale must not have been made on credit. 2.

The thing must still be entire and in the same condition:

. The thing must not have passed into the hands of a
third party who has paid for it; 4. It must be exercised
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within eight days after the delivery; saving the provi-
sion concerning insolvent traders contained in the last pre-
ceding article,

2000, If the thing be sold pending the proceedings in
revendication, or if, when the thing is seized at the suit of
a third party, the vendor be within the delay, and the thing
in the conditions prescribed for revendication, the vendor
has a privilege upon the proceeds in preference to all other
privileged ereditors hereinafter mentioned.

If the thing be still in the same condition, but the vendor
he no longer within the delay, or have given credit, he has
a like privilege upon the proceeds, except as regards the
lessor or the pledgee.”

>anneton, J.:—The proof establishes that petitioner de
layed making its petition upon representation of the trustee
to the effect that a compromise was being effectuated by
the insolvent, and that if it did not carry through within
the delay the petition could be made afterwards. The meet-
ing of creditors rejecting the offer of composition took place
after 30 days. The present petition was made immediately
after that meeting.

Considering that the trustee had no authority to make
such representations and that the law fixes the delay of 30
days within which such petition, as the present one, must
be made (art. 1543 C.C. (Que.)), and that it was not made
within that delay, I reject said petition without costs.

Claim for rescission dismissed.

NEVE v, LEESON,

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ. March 5, 1921

Principal and Agent (§111—36)—Sale of Garage Property—
Purchaser—No Sale Resulting from Intro-
ion—Vendor and Purchaser Subsequently Brought To-

gether by Another Party—Right of Agent to Commission,

Where the only service rendered by the plaintiff to the defendant
in connection with the sale of a garage in which defendant had
an interest, was to introduce him to the purchaser, and no
sale took place as a result of that introduction, but only
from the fact that the vendor and purchaser were subse
quently brought together by another party, the Court held
that as there was no contract between the plaintiff and the
defendant sufficient to satisfy the provision of ch. 27 of Stats.
of 1906 (Alta.), and as_the sale was not the result of the
services rendered by the plaintiff, he was not entitled to com-
mission,

[See Annotation Real Estate Agents Commission, 4 D.L.R. 531.]
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APPEAL by plaintiff from judgment of Scott, J. in an
action for commission on the sale of certain real estate.
Appeal dismissed with costs,

The judgment appealed from is as follows :—

Scott, J.:—The plaintiff claims $3,250 for commission
on the sale of certain real estate of the defendant.

The plaintiff alleges that in October, 1919, the defendant
engaged him as agent for the purpose of obtaining a pur-
chaser for a property in Calgary known as the Speedway
Garage, that he secured one Hutchings as a purchaser to
whom the defendant sold the property for $65,000 and that
he was the effective means by which the defendant was
enabled to make the sale,

The plaintiff was not a real estate agent but was manager
of the insurance department of Lougheed & Taylor. Some-
time in October, 1919, he learned from one Smallpiece, the
manager of the General Supply Co., that his company
desired to obtain a lease of the defendant’s garage. The
plaintiff appears to have spoken to the defendant about
leasing it. The latter declined to lease it but intimated that
he would sell it, upon certain terms. The plaintiff men-
tioned this to Smallpiece who requested that the offer shovld
be submitted in writing. The plaintiff thereupon dictated
n defendant’s presence, a letter to the company setting out
the terms upon which the latter would sell. Smallpiece
afterwards told the plaintift that Hutchings, who was a
director of the company, was opposed to the purchase upon
those terms but that, if the defendant would accept a garage
then owned by the company in part payment of the pur-
hase-money, the offer to sell might be considered. The
plaintiff thereupon introduced the defendant to Hutchings
and they discussed the offer but, as the defendant refused
to accept the company garage in part payment, the negotia-
tion ended,

It does not appear that the plaintiff made any further
offort to secure a purchaser or sell the property. On the
contrary it appears that in January last he met the defen-
dant, who was then anxious to sell and that he then ad-
vised the latter to advertise it in the eastern papers. This
fact leads to the conclusion that the plaintiff was no longer
ittempting to sell the property.

The defendant afterwards sold the property to Hutchings
who purchased it for and on behalf of the Hutchings Garage
‘0., which was then in process of incorporation. The Gen-
cral Supply Co. had no interest in the purchase. The defen-
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dant paid The Security Trust Co. a commission of $2,000
upon the sale,

The circumstances under which the sale to Hutchings
was effected was as follows:—One Connacher, who is the
manager of the Security Trust Co. was also one of the
executors of the will of the defendant’s father in which
estate the defendant had an interest. Being financially in-
volved it became necessary for him to sell his garage pro-
perty and with the object of assisting him to make a sale,
Connacher, in March or April last, brought the property
to the attention of Hutchings who thereupon entered into
negotiations with the defendant which resulted in the sale.

It is apparent, therefcre, that the only service rendered
by the plaintiff to the defendant in connection with the
sale was to introduce him to Hutchings in his capacity of a
director of the General Supply Co., and that the sale did
not result from that introduction but only from the fact
that the vendor and purchaser were brought together by
Connacher.

As there was no contract between the plaintiff and the
defendant sufficient to satisfy the provision of ch. 27 of 1906
(Alta.), an Act to prevent Frauds and Perjuries in relation
to Sales of Real Property, and as the sale to Hutchings was
not the result of service rendered by the plaintiff, I dismiss
the action with costs.

W. D. Gow, for plaintiff.

W. P. Taylor, K.C., for defendant.

The judgment of the Court was delivered by

Stuart, J.:—I think this appeal should be dismissed with
costs., The plaintifi’s claim, I think, cannot succeed for the
reasons given by the trial Judge to which it seems to me
unnecessary to add anything more,

Appeal dismissed.

McTAVISH v. TICE,

Alberta Supreme Court, Appellate Division, Hervey, C.J., Stuart
and Beck, JJ. February 4, 1921,

Certiorari  (8IA—3)—Conviction by Magistrate—Conviction In«
definite—Authority of Court to Amend,

The Court has no authority on certiorari to substitute itself for
the Magistrate making a conviction and make a definite con
viction where the Magistrate has shewn his intention,
where the conviction shews that it contains two quite distinct
offences and the evidence relates only to one of these.
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APPEAL from order of Scott, J. quashing a conviction
made by ‘wo Justices of the Peace.
costs.

Frank Ford, K.C., for appellant.

Appeal dismissed with

J. K. McDonald, for respondent.

The judgment of the Court was delivered by

Harvey, C. J.:—I would dismiss this appeal with costs on
the single ground that the conviction which was ordered to
be quashed does not disclose the offence of which the de-
fendant was convicted and is, therefore, void for uncer-
tainty. The conviction does not follow the information,
which itself is perhaps not valid, but is for a violation of
sec. 4 of the by-law. A reference to sec. 4 shows that it
contains two quite distinet offences, one relating to the
building proper and the other relating to the roof. It is
true the evidence only relates to one of these, but we cannot

ay that the intention of the Justices must have been with
regard to that since they did not say so. Wide powers of
amendment are given to the Court in matters of form and
in some cases of substances, but I know of no authority
which would permit the Court on certiorari to substitute
itself for the Magistrate to make a definite conviction when
the Magistrate has not shown his intention.

Although the other objections raised are of much more
general importance there are obvious reasons for not ex-
pressing any opinion on them, having reached the conclus-
ion I have on the point considered.

Appeal dismissed.

RE LEVINE: LIBERTY CLOAK CO'S, CASE.
Ontario Supreme Court in Bankruptey, Orde, J April 8, 1921,

Bankruptey (§111—28) —Chattel Mortgage G Within Three
Mon of Authorised Assignment—Fraudulent Preference—
Summary Application by Trustee to Set Aside—Rule 120 Bank-
ruptey Act—Application,

A chattel mortgage given to secure an already existing debt and
given within three months prior to an authorised assignment,
must be prima facie presumed to have been with a view of
giving the mortgagee a preference under sec. 31 of the Bank-
ruptey Act, 1919, (Can.) ch. 36, and where the mortgagee
fails to meet this prima facie presumption with any defence
whatever such mortgage will be deemed fraudulent and void
as against the trustee. Rule 120 of the Bankruptey Act
authorises the Court to set aside such mortgage on summary
application where the evidence is all before the Court and
where nothing would be gained by directing an issue to try
the question of validity.

[See Annotations, Bankruptey Aet, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act 1921, 59 D.L.R. 1.]
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SUMMARY APPLICATION under Rule 120 of the Bank-
ruptey Act, by an authorised trustee, to set aside a chattel
mortgage as giving a fraudulent preference within sec, 3
of the Bankruptey Act.

R. Forsyth, for the authorised trustee.

S. W. Graham, for Louis Fluxgold.

Orde, J.:—Esther Levine and Joseph Fluxgold, trading
in partnership as the Liberty Cloak Co., made an authorised
assignment under the Bankruptey Act, 1919, (Can.) ch, 36,
to the trustee on March 1, 1921,

The trustee now moves for an order to set aside a chattel
mortgage given to one Louis Fluxgold on January 3, 1921,
The mortgage purports to secure the sum of $1,600 paid
at or before its execution, and the money is to be repaid
with interest at 7¢¢ on January 3, 1922.

Louis Fluxgold, the mortgagee, files an affidavit in which
he swears that between March 1 and November 11, 1920,
he sold goods to the debtors to the amount of $3,220.38 and
received in cash $1,677.50, leaving a balance due of
$51,542.88; that between December 24, 1920, and February
14, 1921, he advanced to the debtors cash and goods ag-
gregating $2,316.91, making a total of goods and cash ad-
vanced o” 67.29, on account of which the debtors had
paid in all $3,157.50, leaving a balance due of $1,809.79.
The aflidavit does not shew what was due on January 3,
1921, and no effort is made by the mortgagee to establish
that there was in fact any present advance of $1,600 on
that date, or that the mortgage was given in pursuance of
any agreement made at the time of the sale of the goods
in respect of which the debtors were then indebted to him.
He states that the chattel mortgage was given to secure the
goods and moneys that he had advanced and the moneys
which he intended to advance, and not for the purpose of
committing a fraud on any other creditors.

The trustee produces the ledger account of the mortgagee
from the debtor’s books, from which it appears that on
December 27, 1920, the debtors owed Louis Fluxgold
$1,491.45,

The claim by the mortgagee to hold the mortgage as
security for any moneys or goods afterwards advanced can-
not stand in view of the terms of the mortgage itself and
of the failure to comply with the requirements of sec. 6 of
the Bills of Sale and Chattel Mortgage Act R.S.0., 1914, ch.
135. The mortgagee fails to establish any clear line of
demarcation between the transactions before and after
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January 3. The debtors owed him $1,542.88 on November
11; the debt was $1,494.45 on December 27, 7 days before
the chattel mortgage was given, and is now $1,809.79.

The conclusion is irresistible that the chattel mortgage
was given to secure an already existing debt. The effect is
undoubtedly to give the mortgagee a preference over the
other creditors, and that being so, and the mortgage hav-
ing been given within three months prior to the assign-
ment, it must be prima facie presumed to have been made
with the view of giving the mortgagee such preference
under sec. 31, of the Bankruptey Act, 1919, (Can.) ch, 36,
as passed by the amending Act of 1920, ch. 34, sec. 8 (53
D.L.R. 169). The mortgagee fails to meet this prima facie
presumption with any defence whatever, The mortgage
must, therefore, be deemed fraudulent and void as against
the trustee. And if it is to be “deemed” fraudulent and
void the Court must declare it to be so. Reference may be
made to Kirby, et al v. The Rathbun Co. (1900), 32 O.R. 9,
where a somewhat similar provision in the Dominion Wind-
ing-up Act, R.S.C., 1906, ch. 144, was avplied. The section
of the Winding-up Act, seems more sweeping than sec. 31,
of the Bankruptey Act, and apparently leaves no loophole
for any defence whatever in the case of a mortgage to a
creditor to secure an existing debt if made within the 30
days. Section 31 of the Bankruptcy Act seems to leave some
opportunity for a defence if the mortgage is attacked, even
though given within the 3 months,

The only question remaining to be dealt with is one of
procedure. To set aside a mortgage as fraudulent and void
in a summary way upon a motion and upon affidavit evi-
dence, may seem unusual, but Bankruptey R. 120, 53 D.L.R.
222, exvressly contemplates this. Where, as here, the evi-
dence is all before the Court nothing would be gained by
directing an issue to try the question of validity, and in the
absence of any reasonable defence by the chattel mortgagee
it would merely add unnecessary costs to direct an issue;
the case seems to be one in which the power to dispose of
the matter summarily should be exercised.

I accordingly declare that the chattel mortgage in ques
tion is fraudulent and void, and order that it be set aside

with the costs of this motion to be paid by Louis Fluxgold
to the trustee.

Judgment accordingly.
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THE “JESSIE MAC" v. THE “SEA LION."*
Exchequer Court of Canada, Audette, J. November 6, 1920

Collision (§1—3)—Tug Anchoring With Tow—Failure to Pick
Out Good Clea wing Berth—Dumage to Other T Anchored
Nearby—Inevitable Accident—Essentials of as a Defence,

Inevitable accident in the case of a collision between vessels, |
where the collision could not have been prevented by proj
care and seamanship in the particular circumstances of th
case, A ship which anchors too near another ship so as t
give her a foul berth, or which does not pick out a good cle
swing-berth, is liable for resulting damages. Such damag:
cannot be said to be the result of inevitable accident

[See Annotations, 11 D.L.R. 95, 34 D.L.R. 8.]

APPEAL from the judgment of Martin, L. J. A. of th
B.C. Admiralty District (1919), 48 D.L.R. 184, 19 Can. Ex
78, 27 B.C.R. 394, dismissing the plaintiff’s action fo
damages done to the “Jessie Mac.” Reversed.

H. B. Robinson, for appellants.

Wallace Nesbitt, K.C., for respondents.

Audette, J.:—To properly understand the facts of the
case and the circumstances of the accident which are clear
and simple, it is well to keep before our eyes the plan of
the locus in quo, filed as Ex. 2.

Owing to strong westerly winds producing heavy sea in
the open, a number of tugs, about 10 in number, towing a
raft of logs, sought shelter in Trail Bay, under the lee of
Trail Island, off Sechelt, where it is customary and prope:
to go for refuge in westerly winds; but unsafe with easterly
winds, with perhaps the exception of the inside shore posi-
tion between the south-west point of the island and a we!l
known rock—a position taken by the “Jessie Mac” upo
her arrival in the bay.

At various times between March 30 and April 1, 1913,
inclusive, these tugs and rafts came into this haven. The
“Jessie Mac” (39 tons net) was the first to come in, at
about 3 o'clock a.m., on March 30, and made fast to the
shore with two five-eighths inch wires at the east end an
centre and with one one-half inch wire at the west. Sub
sequently the “Chieftain,” the “Stormer” and the “Vulean,”
tugs of approximately the same size, came in with raft
and moored alongside the “Jessie Mac’s” boom or rafts, in
the manner approximately shewn on Ex. 3, with, howeve:
some slight variations which have no bearing on the rase.

The “Sea Lion,” 129 ft. long, 22 beam, drawing 15 ft
gross tonnage 218, with 46 swifters, in 3 rafts or booms,
*Appeal to the Supreme Court of Canada pending,
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arrived on Sunday, March 31, at 2 o'clock a.m. and cast
anchor at the place shewn on ex. 2, and with westerly wind
prevailing, her tow swung to eastward. She remained
there all Sunday and the best part of Monday, when at 3
o'clock p.m. on that day, her tow changed position, the tide
having started to flood and the westerly wind having died
out and a light wind having sprung from the nortli-east, her
tow swung to the west, in a southerly direction, and the
tail end of the raft swung on the island and remained there
fast until 9.30 p.m. of the same day, when the captain said
he felt his anchor was dragging. Then being asked: “Q.—
And what did you do as a result of that? (result of dragging
anchor). A.—Well, I had to—when 1 was dragging my an-
chor I seen that was going to drag me into a very awkward
position and I raised my anchor and steamed ahead. . . . .
)L.—Now, what position did you take up, looking at the
"hart—is your position practically shewn there? A.——After
1 had raised my anchor I headed more to the eastward so
as to draw my tow—and I used the stern of the boom for
a fulerum. Q.—And you used the stern of the boom as a
fulerum? A.—Yes, 1 headed towards the eastward, and
used the stern of my boom as a fulerum to swing the boom

the whole tow, more to the eastward, so that I could draw

straight off, so that the stern would not strike the hoats
on the beach. In doing that the boom parted.”

It is well to note, by way of testing his judgment and

imanship that his raft went aground at 3 o’clock in broad
laylight in the afternoon, and that it is only at 9.30 p.m.

hen it is dark and his anchor is dragging that he even
awakes to the necessity of doing something. The boom
parted at the end of the ninth swifter, leaving 6 swifters
at the island. The tail-end of the 9 swifters, with the help
of the tide and the wind, swung towards the 4 tugs and
afts fastened to the shore, and struck the head of the
“Chieftain’s” rafts. The two wires tying the “Jessie
' rafts at the east and centre broke and the 4 tugs
and rafts swung to the west, the western wire still holding,
the “Jessie Mac” being dragged onto the rock shewn to the
north-west, she sunk and suffered damages for which she
is now suing in the present case.

Some witnesses contend that these big tugs usually
anchor far enough to clear the rock and the vessels fastened
to the island. Captain Jones testifies that the tail of the
tow fouling the shore, would indicate the “Sea Lion” was
anchored too close.
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Now the trial Judge found that, under such circumstanc
the accident was inevitable, 48 D.L.R. 184,

What is a 'mevitable accident? Marsden’s Collisions at
Sea, Tth ed., pp. 18, 19, says:—

“In the ‘Europa’ (1850), 14 Jur., 627, at p. 629, Dr, Lusi
ington states that inevitable accident is where one vessc
domg a lawful dact without any intention of harm, and
nsing proper precautions, unfortunately happens to run int
another vessel.” Again it has been said, “to constitute in
evitable accident, it is necessary that the occurrence shoul
have taken place in such a manner as not to have heer
capable of being prevented by ordinary skill and ordinary
vrudence. We are not to expect extraordinary skill or ex-
tiaordinary diligence, but that degree of skill and that
dagree of diligence which is generally to be found in pe:
sons who discharge their duty. The Privy Councii adopting
ihe language of Dr. Lushington, defined inevitable accident
to be ‘that which a party charged with an offence could
not possibly prevent by exercise of ordinary care, caution,
and maritime skill, and this must now be regarded as a
authoritative definition.””

In Lowndes, Collisions at Sea, pp. 98, et seq., almost the
same definition is to be found, but it adds:—

“In the subsequent case of The “Lochlibo,” 2 W. Rob. 205.
the same principle was laid down in almost the same words.
‘By inevitable accident I must be understood as meaning «
collision which occurs when both parties have endeavoured
hy every means in their power, with due care and caution,
and a proper display of nautical skill, to prevent the oceu
rence of the accident.” Again, in the case of W. V. Moses,
6 Mitch, 1553, the same learned Judge defined inevitable
accident to be ‘that accident, that calamity, which occurs,
without there being any practicable means of preventing
its taking place; it is that accident which takes place when
everything has been done which ordinary skill, care and
ability eosuld do to prevent the accident.””

See also Williams’” and Bruce’s Admiralty Practice, p. 91

What is the first and elementary duty of a captain pick
ing out a berth: Todd & Whall, Practical Seamanship,
under the chapter, intituled “Coming to an anchor,” says
at p. 81: “Supposing many vessels are lying about, look
vut and pick out 1 good, clear swing-berth” and further o
the guards against bringing up close to other vessels and
against being too near the ground to be pleasant.

Marsden, p. 461: “In coming to an anchor caution must
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he used not to injure or embarrass other ships. A vessel
rounding-to, so as to bring her head upon tide, should, be-
fore altering her helm, look round and see that all is
clear, and that her manocuvre will not endanger other ships.
The ‘Ceres’ (1857), Swab. 250; The ‘Shannon,” (1842), 1
W. Rob. 463; The ‘Philotaxe’ (1878), 3 Asp. M.C. 112, 37
L.T. 540.”

Then at p. 462: *“After coming to an anchor, those on
hoard must show proper skill and seamanship in keeping
their vessel from driving and endangering other crafts.”

Lowndes, p. 76: “A ship which anchors too near anothe
ship, so as to give her what is called ‘a foul berth,’ or
vhich neglects to drop a second anchor when she ought to
do so, and then in a gale drifts foul of the other vessel, will
be held answerable in damages.”

The “Secret” (1872), 1 Asp. M.C. 318; see head-note 26
L.T. 670: “Inevitable accident is where the collision could
not have heen prevented by proper care and seamanship
in the particular circumstances of the case. A defendant,
in order to support a defence of inevitable accident, is hound
to chow that everything ordinary and usual was done which
could and cught to have been done to avoid a collision.”

See also the “Saima” v. Wilmore, 4 Lloyds L.L. Rep. 218,
et seq.; The “City of Seattle,” (1903), 9 Can. Ex. 146, at
pp. 152, et seq., 10 B.C.R. 513.

A number of cases bearing upon the facts of the case in
question are hereafter cited:—

In Marsden’s Collisions at Sea, Tth ed. Art. 29, at p. 459,
we find:—

“If one ship properly lighted (if at night), is fast to
the shore, or lying at established moorings, it can scarcely
happen that the other would not be held in fault for the
collision. See The Secret, (1872), 1 Asp. M.C. 318, and
Culbertson v. Shaw, 18 How. 584: Portevant v. The Bella
Donna, Newb. Adm. 510; The Bridgeport, 7 Blatchf. 361,
14 Wall. 116; The Granite State, 3 Wall. 310; The Helen
Cooper and the R. L. Mabey, 7 Blatchf. 378.”

Then at pp. 460, 461, 462:

“A ship in bringing up must not give another a fou!
herth, ‘If one vessel anchors there, and another here,
there should be that space left for swinging to the anchor
that in ordinary circumstances the two vessels cannot come
fogether, If that space is not left, I apprehend 1t is a foul
berth,” (Per Dr. Lushington in The Northampton (1853),
1 Spinks 152, 160.) In an American case it was held that
15—61 p.LR.
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a ship at anchor is entitled to have room to swing, not only
with the scope of cable which she has out at the time whe:
the other ship takes up her berth, but with as long scope
as may be necessary to enable her to ride in safety, (The
Queen of the East and The Calypso, 4 Bened. 103.)

“If a ship gives another a foul berth she cannot require
the latter to take extraordinary precautions to avoid a col-
lision. (The Vivid (1872), 1 Asp. M.C. 601; The Mean
atchy, [1897] App. Cas. 351.) It has been held that i
the Mersey a cable’s length between the two ships is a clea
berth. (The Princeton (1878), 3 P.D. 90). This, however,
cannot be laid down as a general rule, for at this distance
a laden vessel riding to the tide might, in swinging, com.
dangerously close to a iight vessel riding athwart the tide
And not only must 2 vessel not bring up so close to anothe:
as not to give her room to swing, but she must not bring
up in such a place that she endangers the other ship. She
should not bring up directly ahead, or in the stream of
another <hip, having regard to the current and also the
prevailing winds. If she brings up directly in the hawse
of another ship, or elsewhere in the neighbourhood of an
other ship there should be such a distance between them
that if cither of them drives or parts from her anchor
she may have the opportunity to keep clear. (The Cumber-
land (Vice-Ad. Court, Lower Canada), Stuart’s Rep. (1858),
p. 75; The Egyptian (1862), 1 Moo. P.C.N.S. 373). Whe:
a ship in bad weather took up a berth two cables’ length
to windward of another, in an anchorage where there wa
pienty of room, and then rode with only one anchor down
and that not her best, she was held in fault for a collisiol
with the ship to leeward, against which she was drive
when her cable parted in a heavy squall. (The Volean:
(1844), 2 W. Rob. 337; The Maggie Armstrong and Th
Blue Bell (1866), 14 L.T. 240.)

“If a vessel takes up a berth alongside another wher:
rhe takes the ground and falls over and injures the othe:
she will be held in fault. (The Indian and The Jessi¢
(1865), 12 L.T. 586; The Lidskjalf (1857), Swab. 117; Th
America, 38 Fed. Rep. 256; The Addie Schlaefer, 37 Fed
Rep. 382; The Behera, 6 Fed. Rep. 400.) A vessel volun
tarily taking up such a berth in a dock does so at her ow:
risk. (The Patriotto and The Rival, (1860), 2 L.T, 301.)
So where two colliers were beached near each other fo
the purpose of discharging cargo, it was held that it wa
the duty of the last comer to moor head and stern, and i
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such a way as not to foul the other when the wind shifted.
(The Vivid, (1872), 1 Asp. M.C. 601.) . ...

“The omission to warn a ship astern of her intention to
bring up has been held neglect of a ‘precaution required by
the special circumstances of the case.” (The Philotaxe
(1874), 2 Asp. M.C. 512, and see The Queen Victoria
(1891), 7 Asp. M.C. 9, The Helen Keller, 50 Fed. Rep. 142,)"

And at p. 463: “A tug in charge of an unwieldy tow of
car floats in New York harbour was overpowered by her
tow in a heavy squall, and, having let go her anchor, which
did not hold, she drove against a third ship. It was held
that she was in fault for not having an anchor that would
hold her. (The J. H. Rutter, 35 Fed. Rep. 365.)"”

“Vessels navigating in an unusual manner or by an im-
proper course do so at their own risk” (p. 472.)

“A tug took her tow so close to a ship at anchor that,
upon her suddenly altering her course to clear the ship at
anchor, the tow line parted, and the tow fouled the ship
at anchor. The tug was held in fault for the collision. (The
City of Philadelphia v. Gavagnin, 62 Fed. Rep. 617).” (p.
176.)

In Lowndes, Collisions at Sea, pp. 57 et seq.:—

“The next subject for consideration is the case where
me of the colliding ships is at anchor. Here, supposing
that 2 proper light has been exhibited by the ship at
mnchor, the presumption of law is that the vessel which
+uns into her is in fault and the burden of exculpating her-
celf rests with the latter. Thus, in the case of The Percival
Porster, Dr. Lushington said: “She had anchored in a place
respecting which no fault could be found, that is, she had a
right to be anchored where she was. The result of that is

that if any vessel in motion comes into collision with her
while at anchor, the burden of proof lies on the vessel so
coming into collision, to show either the collision was inevit-
able from circumstances, or that the vessel at anchor was
to blame. The justice of this, which is a rule of law, is ob-
ious, because a ship lying at anchor has very little means
of avoiding a collision; to a certain extent she may possibly
manoeuvre, but to a small extent; whereas the vessel driv-
ng up with the tide, whether under steam or sail, has mueh
creater means of doing whatever may be necessary.

“Even though the ship should have been anchored in an
mproper place, the same rule, must hold good. . . Sup-
osing a carriage be standing still, and be on the wrong
ide of the road, it would be no justification for ancther car-
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riage, which might be on the right side of the road to run
into that carriage, if the driver could avoid it without risk
t» himself.”

See also Pritchard’s Admiralty Digest, pp. 288, et seq.,
Nos. 884, 885, 886, 887, and 888.

See also Culbertson v. Shaw (1855), 18 How. 584, at p.
587: “Where the boat is fastened to the shore especially
at a place set apart for such boats . . . . ordinary care,
under such circumstances will not excuse a steamer for a
wrong done. A vessel tied to the shore is helpless, ete.”

In Parsons on Shipping and Admiralty, vol. 1, pp. 573,
el seq.: “If a ship at anchor and one in motion come into
collisicn, the presumption is, that it is the fault of the ship
in motion, unless the anchored vessel was where she should
not have been. The rule of law is the same when a vesse'
aground or one lying at a wharf, is run into. . . If a vessel
is at anchor, another must not anchor so near as to cause
damage to her. . . If a vessel about to get under way i
g0 near to a vessel at anchor that there is danger of :
collision, she should notify such vessel of her intention t
get under way.”

And in The “City of Seattle” (1903), 9 Can. Ex. 146,
Martin, J. said at pp. 150, 151, 152:—“Her position ther:
was tantamount to that set out by the preliminary act, that
is to say, ‘being fast to the shore’; and she was not a shij
‘at anchor’ or ‘under way’ within the proper meaning o
these terms as understood by seafaring men. . . . She
was moored. . . . in a position of safety and entitled to
assume that she was safe. . . .

“The facts that . . . was in the position I have re
ferred to and that she was run down, as aforesaid, establish
a prima-facie case of negligence against the defendant shij
that the rule of law set out in the case of The ‘Merchan
Prince’ [i892] P.D. 179, is properly invoked against he
That is to suy, the defence has failed to sustain the plea o!
inevitable accident, because to do so it was necessary t
show what wes the cause of the accident, and that, thoug!
exercising ordiaary care and caution and maritime skill,
the result of that accident was inevitable.”

The “Jessie Mac” fastened to the shore, not under way
moored to a position of safety, exhibiting proper light, wa
entitled to assume that she was safe.

See also the “Bria,eport” (1870), 7 Blatchf. 361; 1
Wall. 116, as to light, and The “Northampton,” (1853),
1 Spinks 152, Lloyd’s List Law Reports, vol. 4, p. 283; Th:
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“Hatfield” v. The “Wandrian,” (1906), 11 Can. Ex. 1; The
“Helen Cooper,” (1870), 7 Blachtf. 878; The “Volcano,”
1844), 2 W, Rob. 337; The “Granite State” (1865), 3 Wall,
310; The “Neptune the Second” (1814), 1 Dod. 467.

Having set forth, perhaps at too great length, a number
of cases and extracts from text books on the question at
issue, let us follow the modern tendency of the Courts and
view the facts of the case in the light of the first principles
of law that must guide in the present case. Craig v. Glas-
gow Corpn. (1919), 35 Times. L.R. 214 at p. 216,

I am of opinion that the captain of the “Sea Lion” in
electing his berth—he being the first of the 6 large tugs
to come in at anchor in the open on the north-west of the

land failed to shew ordinary maritime skill, ordinary pru-
dence, and failed to exercise care, caution and maritime

kill. As laid down by Todd & Whall—and it is of ordinary
common sense prudence for a mariner—the first duty in-
cumbent upon a captain bringing his vessel to anchor is
io pick out a good, clear, swing-berth and to guard against
bringing her up clcse to another vessel or the shore.

The berth selected by the “Sea Lion” when there was
plenty of space available, placed her in the position that if
the tide turned and flowed to the west and if the wind,

hen changing from west, did change to south-east, instead
of north-east as it did, she would swing into the tugs fas-
tened at the shore. It is too obvious. Looking at Ex. 2,
placing a rule on the bow of the “Sea Lion”—although it
ilould be placed above her anchor which is still more to
the west, the tug and tow would swing directly nerth, west
ind south upon the well-known rock and the 4 tugs and tow
fastened to the shore. That alone would denote bad sea-
manship, want of ordinary maritime skill, ete.

However. the wind happened to shift from west to north-
west and with the tide, the “Sea Lion’s” tow swung upon
he island, grounded hard and fast, on the exposed bheach.
This wrong anchoring—foul anchoring—resulted in taking
the raft to the shore, moreover followed, as said by her
captain, by the dragging of her anchor as too much stress
wes placed upon it from the grounding of the raft and the
tide—a position circumspect of consequences of danger. He
then steamed up harder, as he said, and pulled his raft at
right angle to the east, with the object of freeing her from
the shore. Pulling this at right angles, especially with the
tail-end of the raft grounded at the beach, placed a much
heavier strain on the raft, as admitted in the evidence, with
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the result that it broke at the end of the 9th swifter, leav-
ing 6 swifters to the shore, that raft being of 15 swifters
altogether. The tail-end of these 9 swifters swung to the
west and struck the eastern end of the “Chieftain’s” bhoom,
the second from the shore, breaking the eastern and centre
shore wires fastening the “Jessie Mac’s” boom to the shore,
and shoving the rafts and tugs to the west and landing the
“Jessie Mac” on the rock and foundering her.

The following question was put to one of the expert
witnesses for the defence: “Q.—So according to you, you
would just as soon have your boom ashore as in open
water? A.—No. No! Q.—Then it must be worse to have
it ashore? A.—Well, you try to keep it off, if you can.”

The answer is obvious, although some witnesses contend
it could be done. Some witnesses testified, in.an irrespon-
sible manner, that it was a proper manoeuvre to intention-
ally anchor close enough to the shore to allow the hoom to
come in contact with the beach and ground thereon. It is
hard to believe good experienced mariners—outside of the
law suit—would assert such a proposition. Why! All sea
faring men, mariners, worthy of the name, as a rule seek
28 much as possible to navigate in open waters and keep
away from land. It was further contended at Bar, that
one of the reasons why the “Sea Lion” dropped anchor
where she did, was because she knew the island protected
the 4 tugs fastened to the shore, in that the end of the
rafts would be stopped by the island. Overlooking that, if
the raft had swung north-west and south, that then it
came directly in contact with the rock and the 4 tugs at
the shore.

However, the irony of such an after-thought and specious
argument would not commend itself to a competent mariner.
That was the cause of the accident; anchoring where he did
eventually led to and created the accident. A manoeuvre
is prima facie wrong if it creates a risk of collision; but
the best test is when it creates such a risk and eventually
actually contributes to the accident, and in that case it
then becomes a fault. It is a bad thing to have your boom
hung on the shore. Good and competent seamen and skip-
pers always seek good, deep and open waters to manoeuvre,
they always endeavour to get away from the shore and
where there is plenty of water,

It is contended at Bar that the “Sea Lion” had & right to
anchor where she did. No doubt that per se she had that




61 D.L.R.] DOMINION LAW REPORTS.

right but having taken a foul berth endangering other
crafts, she is responsible for all that might result there-
from. She anchored too close to the shore, too close to
other vessels and she did so at her own risk and peril and
vhe must bear the consequences of a contingency to which
sne exposed herself. She must extricate herself at her
own risk and peril. The “Hope” (1913), 2 W, Rob. 8; The
“Cape Breton” (1904), 9 Can. Ex. 67, at p. 116 affirmed 36
Can. 8.C.R. 564, at p. 579; affirmed [1907] A.C. 112, 76 L.J.
(P.C.) 14; The “Lancashire” (1874), L.R. 4 A. & F. 198,
2 Asp. M.C. 202; The “Patriotto” v. The “Rival” (1860),
2 L.T 3801.

A significant fact which should be noted is that when
finally the “Sea Lion” succeeded in freeing her raft from
the shore, she did not go back to her old anchoring. She
anchored, according to her own reckoning, about 1,000 feet
further out.

The want of due diligence in picking up a clear-swung
herth and the wrong and initial manoeuvre of the “Sea
Tion” in anchoring at such a place, endangering other ships,
drvagging her anchor, ete., thus departing from good and
cautious seamanship, destroyed the safe position and by her
crror and want of ordinary maritime skill, prudence, care
¢nd caution she became and was the cause of the accident
—ignoring the dictates of good seamanship. She failed
to shew that degree of skill and that degree of diligence
which is generally to be found in persons who discharge
the duty of master on board ships and which amount in
other words, to what is termed good seamanship. The
tugs fas*ened to the shore, in a like position to vessels
moored at a wharf or pier, had the right to expect that
incoming large vessels anchoring outside, would anchor far
enough to avoid colliding with them. If the “Sea Lion”
had anchored far enough away from the shore, as far as
she did after the accident, her boom would have swung
free from the shore and there would have been no accident.

Under the circumstances I am unable to adopt the find-
ing of inevitable accident. An accident that can be avoided
by mere ordinary seamanship cannot, in any manner, be
termed inevitable. The fallacy of such a conclusion lies in
the premises of the syllogism, (The “Volcano,” 2 W. Rob.
337), the “Sea Lion” having been guilty of wrong and
faulty seamanship, in anchoring as she did, as above set
forth. She was primarily at fault in choosing her anchor-
ing without first ascertaining she had a clear berth that
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would not endanger other ships. The “Ceres” (1857),
Swab. 250: The “Shannon,” 1 W. Rob. 463; The “Philo-
S taxe,” 8 Asp. M.C. 112, 37 L.T. 540. After coming to an
R anchor, her master had to shew proper skill and seaman-
F'xfr_",';';m ship, in keeping his vessel from driving and endangering
Macuine  other crafts.

Co. The appeal is allowed and with costs.

Appeal Allowed.

i . RE EXCELSIOR DAIRY MACHINE CO. I7TD,

3 Ontario Supreme Court in Bankruptey, Holmested, K.C
.1 December 20, 1920.

1 Bankruptey (§1—6)—Adjudication in Bankruptcy—Receiv

{ Order made—Notice of Order and of First Meeting of Credit-
ors not Published in the Canada Gazette—‘"Formal Defect”
within Meaning of sec. 84—Validity of Proceedings—

The debtors were adjudicated bankrupt and a receiving order was
made. Notice of the order and of the first meeting of cred
itors was duly published in a local newspaper and also in the
“Ontario Gazette,” but by inadvertence the notice was not
published in the *Canada Gazette,” as required by sec. 11 (1)
of the Bankruptey Act, 1919 (Can.) ch. 36. The meeting
was held, inspectors appointed and the trustee has, with
their approval sold the assets and is prepared to distribute
them, The Court held that while it was important that the
Act should be complied with in this respect, it did not appear
in the least probable that any injustice had been done, that

' the omission came within the category of ‘“formal defects”
in sec. 84 and that the proceedings should not be invalidated
4 by the omission. The Court therefore made an order direct
ing an advertisement in the “Gazette” giving due notice to
creditors of the ieceiving order and all of all that had taken
place subsequent thereto, and appointing a time for a further
meeting to consider and confirm what had been done and also
appointing a further day for sending in claims if any.
(See Annotations, Bankruptey Act, 1920, 53 D.L.R. 135; Bank-
ruptey Act Amendment Act, 1921, 59 D.L.R. 1.]

3 MOTION by liquidator for directions. The debtors were
{38 adjudicated bankrupt and a receiving order was made on
; October 25 last. Notice of the order and of the first meet-

ing of creditors was duly published in a local newspaper and
the notice was also published in the “Ontario Gazette,” but
by inadvertence the notice was not published in the “Can-
t ada Gazette” as required by sec. 11 (4) of the Bankruptey
Act, 1919, (Can.) ch. 36. The meeting was held, inspectors

were appointed, and the trustee has, with their approval,
: sold the assets and is now prepared to distribute them. By
sec. 84 no proceeding in bankruptey shall be invalidated by
any formal defect, or by any irregularity unless the Court
upon which an objection is made is of opinion that substan-
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tial injustice has been done which cannot be remedied by
any order of the Court.

C. P. Tisdall, for liquidator.

Holmested, K.C.:—The omission here in question seems
to come fairly within the category of “formal defects.”

It is true that it is important that the Act in this respect
should be complied with, as the “Gazette” is one of the
mediums to which the public is to look for information re-
gpecting bankrupts and their estates. At the same time, in
the circumstances, it does not appear to be in the least
degree probable that any injustice has been done which the
Court cannot remedy. I, therefore, am of the opinion that
an order may now be made directing an advertisement to be
published in the “Gazette” giving due notice to creditors
of the receiving order and of all that has taken place sub-
sequent thereto, and appointing a time for a further meet-
ing to consider and confirm what has been done, and also
appointing a further day for sending in claims, if any.

I have not overlooked the fact that the neglect of a trus-
tee to gazette a receiving order or assignment may involve
him in a serious liability at the suit of the debtor and its
creditors; sec. 11 (14). In this case the omission was purely
accidental and not in any sense whatever a wilful act of the
trustee, and it is not a case for imposing any penalty.

BANQUE D'HOCHELAGA v, MARSHALL,
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton,
and Dennistoun, JJ.A, May 31, 1921,

Banks (IVB—70)~—Forged Cheque—Payment by Bank to Agent
having no Interest in Cheque—Proceeds paid over by Agent
to Principal—Right of Bank to Recover Amount from Agent,

A person who is not the holder of a cheque in due course and who
has not given value for it but who acts merely as the agent
of another in cashing the cheque at the bank, and hands over
the proceeds to his principal, making it clear to the bank that
he is merely an agent and has no personal interest in the
cheque, cannot be held liable to the bank for the amount of
the cheque, upon it turning out to bhe a forgery.

APPEAL by defendant from judgment of Paterson Co.
Ct. J. in an action to recover a sum of money paid by plain-
tiff bank on a forged cheque. Reversed.

0. P, Garland, for appellant.

W. L. McLaws, for respondent.

Perdue, C. J. M.:—This is an appeal from the decision of
Paterson, Co. Ct. J., in the County Court of Winnipeg. The
action is brought to recover from the defendant the sum of
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$300 paid on a cheque the signature to which turned out to
be a forgery. At the trial the plaintiff’s counsel put in the
defendant’s examination on discovery as part of the plain-
tifl’s case. The facts as narrated by the defendant are as
follows :—

The defendant saw an advertisement in a newspaper call-
ing for 2 young men to act as assistants to a sales manager.
The defendant called at the place indicated in the advertise-
rment and met a Mr. Lane who claimed to be the represen-
tative of the Westinghouse Shock-Absorber Co. of Toronto,
and who was the person requiring the assistants. Lane en-
gaged the defendant, or led the latter to believe, that he
was engaged as Lane's assistant. On the following morning
defendant was told by Lane to take the cheque in question
to the Bank of Hochelaga and get it cashed for him and to
meet him in the afternoon at the St. Regis Hotel. The
cheque purported to be signed by 0. E. Gaza, and was pay-
able to “Cash or bearer.”” Defendant says he took the
cheque to the ledger-keeper of the bank and told her that
it had been given to him by another man to cash and that
he knew nothing about it.

The cheque was marked accepted by the ledger-keeper.
Defendant then endorsed the cheque and presented it to the
teller for payment. The teller required him to be identified
and referred him to the assistant accountant. The latter was
satisfied with what defendant told him and the cheque was
paid.

The defendant went to the St. Regis Hotel in the after-
noon to meet Lane, but could not find him. Defendant and
his father went to the hotel on the following morning and
were told that Lane had left. They then went to the police
station and reported the matter. From the latter place
they went to plaintifi’s bank and defendant told the assist-
ant accountant of Lane’s disappearance. Defendant said
he wished to deposit the money in his own name in trust so
that if Lane turned up he could get the money at any time,
“and if there is anything crooked about it the bank will
have the money right there.” This proposal was carried out
and the money was deposited in the bank in defendant’s
name in trust. Defendant then went to dinner at the Me-
Laren Hotel, and while there he was called up on the tele-
phone by Lane who asked him to meet him at the St. Charles
Hotel in 10 minutes. He found Lane at the place appointed
and was infcrmed by the latter that he had been out dem-
onstrating the shock absorber, that the car had broken down
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and that he had not got back until late the night before.
Lane asked him to get the money and meet him at the St
Charles in half an hour. On going to that hotel he received
a telephone message from Lane ‘o meet him on Ellice Av-
enue. Again Lane failed to keep his appointment and de-
fendant returned to the St. Charles. There he received a
telephone message from Lane saying he was too busy to
meet him and to leave the money in an envelope with the
clerk at the desk; to address the envelope to “Mr. George
Marshall, care Mr. Little, Room 1224, St. Charles Hotel.”
Lane promised to meet defendant at the McLaren at 7
o’clock that evening. Defendant carried out these instruc-
tions and left the money with the clerk in an envelope
directed in accordance with Lane's message. Lane did not
keep his appointment for that evening and defendant never
saw him again. Five or six days afterwards defendant was
informed by the bank that the cheque was a forgery.

The defendant’s statement of the facts, so far as known
to him, is not contradicted.

There is no evidence to shew that the defendant was a
party to, or interested in, the forgery. He thought Lane’s
action queer in getting him to cash the cheque and “wanted
to make sure that there was nothing crooked about it.”
When, however, the bank accepted the cheque as genuine
and paid him the amount called for, his doubts were re-
moved. The defendant at the time of the payment of the
cheque was not a holder in due course, not having given
value for it. The bank is not therefore estopped by sec. 129
of the Bills of Exchange Act, R.S.C., 1906, ch. 119, from
denying the genuineness of the signature ¢ the drawer.
The cheque being a forgery is wholly inoperative (sec. 49,
the Bills of Exchange Act). The bank has an equitable right
to recover back money paid in good faith on a forged cheque,
as having been paid under a mistake of fact. But where
the party receiving the money has by reason of the payment
changed his position there is a countervailing equity and a
rood defence. (Union Bank v. Dominion Bank (1907), 17
Man, L. R. 68, Howell, C. J. M. at p. 72.) So also where
the person receiving the money is merely an agent and has
handed it to his principal.

In Continental Caoutchouc & Gutta-Percha Co. v. Klein-
wort (1904), 20 Times L. R. 403, 90 L. T. 474, Collins, M.R.,
giving judgment in the Court of Appeal, stated the law in
cuch case as follows at p. 405:

“It is clear law that prima facie the person to whom
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money has been paid under a mistake of fact is liable to
refund it, even though he may have paid it away to third
parties in ignorance of the mistake. He has had the benefit
of the windfall and must restore it to the true owner. On
the other hand, it is equally clear that an intermediary who
has received money for the purpose of handing it on to a
third party and has handed it on is no longer accountable
to the sender. In such a case he is a mere conduit-pipe and
has not had the benefit of the windfall.”

See also the judgment of Romer, J. at p. 405 of the same
report.

In Kleinwort v. Dunlop Rubber Co. (1907), 23 Times L. R.
696, 97 L.T. 263, Lord Atkinson said, in giving judgment in
the House of Lords at p. 696:

“Whatever may, in fact, be the true position of the de-
fendant in an action brought to recover money paid to him
1 mistake of fact, he is liable to refund it if it be estab-
lished that he dealt as a principal with the person who paid
it to him. Whether he will be liable if he dealt as agent
with such a person will depend upon whether, before the
mistake is discovered, he has paid over the money he re-
ceived to his principal, or has settled such an account with
his principal as amounts to payment, or did something
which so prejudiced his position that it would be inequitable
to require him to refund.”

In the present case the defendant made it clear to the
officers of the bank who dealt with him in regard to the
cheque that he was merely getting it cashed for Lane and
that he had no personal interest in it.

It is argued that the defendant acted carelessly in part-
ing with the money as he did, but this is not a circumstance
of which the bank can take advantage. He obeyed the or-
der of his employer and principal in doing what he did with
the money. The plaintiffs are in no better position than if
he had handed the money to Lane immediately after he re-
ceived it. In either case his position as a mere agent who
has paid the money to his principal protects him.

I would allow the appeal with costs and set aside the judg-
ment in the County Court and enter judgment for the de-
fendant. The defendant will be entitled to his costs in the
County Court, with the usual counsel fee.

Cameron, J.A., concurs in allowing the appeal.

Fullerton, J.A.:—This action was brought to recover from
the defendant the sum of $300 paid to him upon a cheque
the signature to which had been forged.
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At the trial the plaintiff read portions of the defend-
ant’s examination for discovery which establish the follow-
mg facts :—The defendants in September, 1920, saw in the
“Free Press” the following advertisement:—*“Wanted, two
neat appearing young men as assistants to sales manager:
apply at the St. Regis Hotel between 3 and 5; ask for Mr.
Lane.”

He went to the St. Regis, saw the man who called himself
Lane, and was employed by him. Lane claimed to be a re-
presentative of the Westinghouse Shock-Absorber Co. of To-
ronto. After explaining to the defendant the work he would
be required to do, Lane instructed him to be at the St.
Regis the following morning. The next morning Lane gave
the defendant the cheque in question here and instructed
him to go to the Bank of Hochelaga and get it cashed for
him. The cheque is dated Winnipeg, Man., September 21,
1920, and purports to be drawn by O. E. Gaza upon the
plaintiff bank for the sum of $300 in favour of “Cash.” It
bears the acceptance stamp of plaintiff bank and is endorsed
by the defendant. The defendant took the cheque to the
ledger-keeper and told her that it had been given to him by
another man to cash and that he knew absolutely nothing
about it. Defendant, then endorsed his name on the cheque
and had it cashed. He then returned to the St. Regis, waited
around for about 2 hours, but did not see Lane. The next
morning the defendant and his father went to the St. Regis,
inquired for Lane and were told that he had left the hotel.
They then went to the police station and reported the matter
to an inspector. After that they went to the plaintiff bank
and saw the assistant accountant. Defendant asked if he
remembered cashing this cheque., The assistant account-
ant replied that he did. Defendant told him that he had
been given this cheque by a man that claimed to be a repre-
sentative of the Westinghouse Shock-Absorber Co., that
he had made arrangements to meet him at 8 o’clock the
previous afternoon, that since then he had not seen him,
that he wanted to deposit the money in his own name in
trust, that he did not like the look of it, but would not go so
far as to say the man was not straight. Defendant then de-
posited the $300 in his own name in the plaintiff bank. De-
fendant then went to the McLaren Hotel where he was liv-
mg, and about the time of his arrival was called on the tele-
phone by Lane, who asked if he had got that business fixed
up all right. He replied that he had and Lane asked him to
meet him at the St, Charles Hotel in 10 minutes. Defend-
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ant went to the St. Charles Hotel and saw Lane, who ex-
plained that he had broken down while out demonstrating
the day before and did not get back until late. Defendant
told him that he had redeposited the money and Lane asked
him to get it and meet him at the St. Charles Hotel in half
an hour. Defendant got the money and returned to the St.
Charles, and while waiting for Lane got a telephone message
from him asking him to walk down Ellice Avenue and meet
him. Defendant walked down Ellice Avenue and waited
around for about half an hour without seeing Lane, An-
other man, who appeared to be waiting around, came up to
him and asked him if he was looking for Lane, and on being
informed that he was, told defendant that he had been em-
ployed by Lane, too, and was to meet him there. Together
they returned to the St. Charles Hotel. In about half an
hour defendant received a telephone message taken by one
of the clerks, which said: “I am too busy to meet you, will
see you at the McLaren at 7 o'clock to-night. Leave the
money in an envelope with the clerk at the desk; address
the envelope to Mr. George Marshall, care Mr. Little, Room
1224, St. Charles Hotel.”

Defendant put the $300 in an envelope, addressed it as in-
structed and gave it to the clerk.

On the evidence of the defendant so put in by the plain-
tifl as part of its own case I think we are bound to hold
that the defendant acted in good faith throughout the whole
transaction and paid over the money relying on payment of
the cheque by plaintiff bank as a representation that the
cheque was genuine,

In Bank of Montreal v. The King (1906), 38 Can. S.C.R.
258, a clerk in a department of the Government of Canada
forged the names of the signing officers to a number of
cheques drawn on the Bank of Montreal and deposited them
to his credit in other banks. These cheques were paid by
the Bank of Montreal and the proceeds paid over by the
several banks to the forger. It was lLold that the Bank of
Montreal could not recover the amount from the other
banks. The case was tried by Anglin, J., who rests his
Jjudgment upon the ground of estoppel arising from the pay-
ment of the forged cheques and the change in the position
of the third parties which ensued (1905), (10 O.L.R. 117
at p. 145).

In the Supreme Court of Canada, Girouard and MacLen-
nan, JJ., held that sec. 54 (now 129) of the Bills of Ex-
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change Act, was decisive of the case. Davies, Idington and
Duff, JJ., put the case on the ground of estoppel.

There is also another ground upon which the defendant
can rely.

The authorities are clear that where an agent has inno-
cently received money paid him for his principal and has
handed it over to that principal, it cannot be recovered from
Fim, either by the person who paid it or by the person en-
titled to it. Paget on Banking, »n. 179.

This principle is clearly applicable to the present case.
Not only was the defendant merely an agent but the plain-
tiff bank had been informed of the fact before the money
was paid to him.

I would allow the appeal and dismiss the action with costs.

Dennistoun, J. A.:—The defendant appeals from a judg-
ment of the County Court of Winnipeg in favour of the
plaintiffl bank for the sum of $300.

The story told by the defendant is extraordinary and the
County Court Judge might well have doubted it had it been
open to him to do so. It introduces an unknown unidenti-
fied person called Lane, and a mysterious unnamed person
who had some association with Lane but even the personal
appearance of whom is forgotten,

The defendant as agent for Lane obtained $300 from the
bank upon a forged cheque and paid over the money in
accordance with Lane's instructions by leaving it in a sealed
envelope with an hotel clerk. Nothing has been heard since
of Lane, or the hotel clerk or the money.

The bank admits its own negligence. It was its duty to
know the signature of its customer, and it had ample nofice
of suspicious circumstances to put it upon guard against
the forgery. But the negligence of the bank does not neces-
sarily deprive it of the right to recover the money unless the
rights of innocent parties have been prejudiced thereby so
as to work an estoppel.

The trial Judge gives no reasons for his judgment, but it
would appear that he considered the receipt of the money by
the defendant sufficient to impose liability upon him, and
he disregarded the explanation given that the defendant
was merely an agent, and that he had paid over the money
as directed by his principal in good faith, before the bank
discovered the forgery.

Counsel for the bank are careful to make no insinuations
against the bona fides of the defendant, and accept his story
us true. This appears in two ways: (1) By putting in the
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defendant’s examination for discovery in which the whole
story is told as the foundation of the bank’s case at the
trial, and (2) by stating on the argument of this appeal that
they did not seek to discredit the evidence so given, in view
of the fact that there is no evidence to contradict or vary it.

This Court in considering the appeal is thereby relieved
from the necessity of passing upon the truth or falsity of
that evidence and the question for decision may be answered
by a statement of the law applicable to admitted facts.

That law has been well summarised in these words (1
Hals, p. 223, para. 468) :

“The receipt of money from a third person by an agent on
his principal‘s behalf, does not in itself render the agent
personally liable to repay it when the third person becomes
entitled as against the principal to repayment, whether the
money remains in the agent’s hands or not. But if a third
person pays money to an agent under a mistake of fact, or in
consequence of some wrongful act, the agent is personally
.iable to repay it, unless before the claim for repayment was
made upon him, ke has paid it to the principal, or done some-
thing equivalent to payment to his principal. Where, how-
ever, the agent has been a party to the wrongful act, or has
acted as a principal in the transaction, in consequence of
which the money had been paid to him, he is not discharged
from his liability to make repayment by any payment over
to his principal.”

Continental Caoutchoue & Gutta-Percha Co. v. Kleinwort,
20 Times L.R. 403, at p. 405, 90 L.T. 474 ; Kleinwort v. Dun-
lop Rubber Co., 28 Times L.R. 696 ; Dominion Bank v. Union
Bank (1908), 40 Can. S.C.R. 366.

In the case at Bar the bank paid money on a forged cheque
to an innocent agent, who before discovery of the forgery
paid it over in accordance with instructions received from
his principal. The agent at the time he cashed the cheque
informed the bank officials that he was an agent and not a
principal, and his good faith in so doing is not questioned.

It was argued that the Bills of Exchange Act, R.S.C.
1906, ch. 119, applied, but that cannot be so; the defendant
was a mere messenger. He was never a holder in due
course, and the rights of the parties must be settled by the
law of agency, and not by the law merchant governing
negotiable instruments.

With much respect I think the appeal should be allowed
with costs and the action dismissed with costs.

Appeal allowed.
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O'MEARA v. BENNETT,
Judicial Committee of the Privy Council, Viscount Haldane, Lord
Buckmaster, Lord Carson and Sir
October 20, 1921

uis Davies

Gift (8HL—17)~—0Of Shares in Company—No Transfer by Deed
or Delivery—Validity—Quebec Civil Code Arts, 383,
755, 758, 776, 760, 981,

holder of certain shares of the capital stock ®»f a limited
company in order to carry out her intention to give them to the
appellant, and that she did not want
her estate at death or to be affected by her will, but reserving
to herself the dividends on the shares during her life time,
communicated through her husband with the company and
in accordance with their directions the certificates were sent
to the company with an endorsed transfer on the back in the
following words For value received I hereby sell, assign
ind transfer unto (the owner)

them to form part of

n trust for (the appellant)
shares of capital stock represented by th

within
certificate, and do hereby irrevocably

constitute and appoint

attorney to transfer the said stock
m the books of the within named Company witn full power
of substitution in the premises,” and this was duly signed
by the owner and her husband The original certificates were
cancelled and new ones issued in this form I'his certifie
that

the registered holder of Their
Lordships held affirming the judgment of the urt of King's
Bench for Quebee that under the Que Code the
attempted creation of the trust failed g no gift hy
delivery the property being incapable of being so delivered
under art, 981 of the Quebeec Civil Code, and there b
transfer by, deed as required by art. 776
ehee Civil Code arts, 383, 387, 7
considered, ]

ng no

164, 755, TH8, 776, 760, 981

APPEAL from the judgment of the Court of

King's
Bench (Quebec) (1918), 28 Que. K.B. 332, in an action to

recover certain shares of capital stock in a limited com-
pany. Affirmed.

The judgment of the Board was delivered by

Lord Buckmaster:—The question in this appeal relate
to the ownership of 130 preferred shares and ordinary
shares of the capital stock of the Corby Distillery Co.,
Ltd., who are the second respondents. The shares are
claimed by the appellant Mrs, O'Meara (hereinafter callea
the appellant), by virtue of a gift alleged to have been
made in her favour by Mrs., Mary M. Thomas, who was
the rightful holder of the shares; this claim is disputed by
the first respondent, Mrs. Constance Edith Bennett, who
claims as a beneficiary under the will of Mrs. Thomas, the
remaining respondents, the Royal Trust Co., being the exe-
cutors of the will.
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The shares in question were originally held by Mrs.
Thomas in her own right, and at the end of 1912 she
formed the intention of disposing of them in favour of
the appellant, who states—and her statement is not con-
tradicted—that this intention was mentioned to her by
her mother at an interview which took place some time
before January, 1913. To use the appellant’s own language,
what took place was this:—

“The terms she used—as well as I can remember them—
were that she had decided to give these shares to me as a
gift and that she did not want them to form any part of
her estate at death, or to be affected by her will, but that
she intended to reserve to herself the dividends on the
shares during her own lifetime., She mentioned at the time
that she had once intended this investment for her son
Arthur, my brother, but as he was dead, she decided to
give these shares to me. My mother also said either that
she had, or that she would have, my father attend to hav-
ing these shares transferred into my name, I accepted the
gift from my mother and both my husband and I thanked
her for it.”

In order to carry out this intention, Mrs, Thomas com-
municated through her husband with the company, inform-
ing them of her desire that the shares should be regarded
as held by her in trust for the appellant, but that the divi-
dends should be forwarded to her as usual, and in accord-
ance with their directions the certificates were sent to the
company with an endorsed transfer on the back in these
words :—“For value received I hereby sell, assign and trans-
fer unto Mary M. Thomas in trust for Gertrude Mary
O'Meara. .....shares of the capital stock represented 1
the within certificate, and do hereby irrevocably constitut:
and appoint attorney to transfer the said
stock on the books of the within-named Company with full
powers of substitution in the premises.” and this was duly
signed by Mrs., Thomas and also by her husband. The
original certificates were cancelled and in their place two
new certificates were issued, dated January 15, 1913. The
one as to the ordinary shares was in this form:—*“This
certifies that Mrs, Mary M. Thomas, in trust for Mrs. Ger-
trude M. O’Meara, is the registered holder of 33 common
shares;” and the one for the preference shares was i
similar terms. These certificates again contained transfer:
in blank upon their back, but neither of these transfers
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was ever executed. The certificates were handed to Mrs.
O’'Meara some time afterwards and have remained in her
custody ever since, but the dividends were received by Mrs.
Thomas during her life. The question is whether in these
circumstances a valid gift of the shares was made in
favour of the appellant,

This question falls to be determined exclusively by the
consideration of the Quebec law, and this is contained in
the Code, the construction of which is the real question in
the action. By arts. 383 and 387 the shares in question are,
by determination of law, regarded as moveable property.
By art. 754 it is provided that “A person cannot dispose of
his property by gratuitous title otherwise than by a gift
inter vivos or by will.” Article 755 defines a gift inter
vivos “as an act by which the donor divests himself, by
gratuitous title, of the ownership of a thing, in favour of
the donee, whose acceptance is requisite and renders the
contract perfect.” In this case there seems no doubt that
acceptance was given. Article 758 declares that “Every gift
made so as to take effect only after death, which is not
valid as a will, or as permitted in a contract of marriage,
is void”; and art. 760 enables a gift to be conditional. The
Code then proceeds to contemplate the different forms by
which gifts may be made, and they may either be by deed,
or, in the case of moveable property accompanied by de-
livery, may be made by private writing. This is regu-
lated by art. 776 which provides that “gifts of moveable
property accompanied by delivery may, however, be made
and accepted by private writings or verbal agreements.”
There was no deed in the present case as between the donor
and the donee. Apart, therefore, from the question as to
the effect of the trust, the gift in this case can only be
established if it were made by delivery. Now the share
certificates were not negotiable documents, Whatever might
have been their commercial quality, if the transfer had been
:xecuted, in the form in which they stood, they were not cap-
able of passing the property by delivery, nor of effecting any
change in ownership. “Gifts of moveable property accom-
panied by delivery” in art. 776, must, in their Lordships’
opinion, be read as relating solely to gifts of such moveable
property as is capable of passing by delivery, for delivery
has no value, apart from being evidence, unless it can effect
a change of ownership, and it is not to evidence that the
provisions of the section as to delivery relates, for this is
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Tmp. provided by “the private writings or verbal agreements.”
PO This explanation of the meaning of sec. 776 becomes plain,
when the French version of the Code is examined, for the
O'MeaRs  words used to describe the class of property are “choses
frsaprr, Mobilieres,” and this phrase is distinct from the words
\ “biens” the interpretation of which includes shares in a
X company. This distinction has been pointed out by Pelle-
tier, J., to whose close analysis of the argument their Lord-
ships have nothing further to add. It is true that this view
appears to differ from that of Cross, J., who considers that
a “gift of shares in a trading company’s stock can be made
: verbally.” But this fails to give any affect to the differ-
1 ence between share certificates that are negotiable, and
those that are not, for if the gift in the present case were
effected by the delivery and the verbal statement, the
alteration in the books of the company would not add to the
essentials of the gift, and the form of the certificates would
be equally immaterial unless indeed they were in the name
of the donee, with the result that no difference would exist
between the delivery of a negotiable and a non-negotiable
instrument, In fact, in this case, there was no transfer of
ownership. What was attempted was to impose upon the
ownership of Mrs, Thomas a trust which would operate in
' favour of the appellant, and, but for the law permitting
the creation of trusts, the alteration upon the certificates
and in the books of the company would not have effected
any change at all. The extent to which trusts can now b«
created varies the position, It is true that if the shares
had been shares in a bank the liability might have been
cast in a case of insolvency upon the appellant by virtue of
sec, 53 of the Bank Act, R.S.C. 1906, ch, 29, but the same
thing is not true of the Companies Act, R.S.C. 1906, ch. ‘
79, which merely provides that the estate and funds shall
be liable; no liability is cast upon the beneficiary. If th
gift by delivery of the shares were in itself good, the change
of name in the register of the books of the company would
not have added to its effect; it would only have afforded
evidence of the gift; and if, as their Lordships think, the
delivery of the certificates, though accompanied by words of
gift, did not alone create a gift inter vivos, there remain:
only the consideration of the effect of the attempted verbal
creation of the trust.
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an examination of the question of how far the transaction
would have been valid under the English law is misleading
until it is ascertained to what extent the English law applies.
The article in the Code that is applicable is 981 (a), which
provides that “all persons capable of disposing freely of their
property may convey property, moveable or immoveable,
to trustees by gift or by will for the benefit of the persons
in whose favour they can validly make gifts or legacies.”
It is urged here that the word “convey” (a translation of the
French word “transporter”) covers a transaction well known
to English law effected by means of a declaration of trust.
But their Lordships find it impossible to impose such a
meaning on the word. A declaration of trust is the exact
opposite of any conveyance or transfer of the property.
It imposes the trust without any conveyance upon the per-
son who holds it, and, in their Lordships’ opinion, art, 981
(a) does not include such a transaction. They are strongly
confirmed in this view by the comment that is to be found
in the well-known book by Mr. Mignault on the Canadian
Code. At p. 157 of the 5th volume there is a discussion
upon the creation of a trust by a gift, and in this connection
he considers how far the acceptance of the beneficiary is
necessary to complete the transaction; as trusts had their
origin in the English law he considers this matter in con-
nection with those principles and continues in these words:
“Or il est certain que, dans le droit anglais, 'acceptation
du bénéficiaire n'est nullement necessaire pour lier le
donateur. Ce dernier peut méme se constituer le fidu-
ciaire de sa propre libéralité, sans l'intervention de per-
sonne, et le bénéficiaire peut acquerir en vertu d'une dis-
position dont il n'aurait pas eu connaissance.”
The phrase: “Ce dernier peut méme se constituer le fidu-
ciaire de sa propre libéralité, san l'intervention de personne,”
appears to their Lordships to shew the contrast which the
author himself felt between the English and the Quebec
principles of law, for if it had been possible according to
the Quebec Code for a person holding property to create
himself a trustee, there would have been no need for his
emphasis on this peculiarity of the English law for the
purpose of proving that acceptance was unnecessary, There
can be no conveyance by a person to himself, and as the
declaration of trust is a method of creating a fiduciary
relationship which, in their Lordships’ opinion, is unknown
to the law of Quebec, the appellant’s argument upon this
point must also fail.
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There is only one further point which needs to be men-
tioned. That is to be found in the judgment of Cross, J.,
who says that the appellant’s title can be justified on the
further ground that, even though the conveyance to her
was in reality a gift, it was nevertheless put into the form
of a transfer for value received. But there never was in
fact any conveyance to her. The statement of the value
received occurs in the transfer which was found upon the
share certificates as they were originally held by Mrs.
Thomas, and is in fact nothing but a transfer to herself in
trust for her daughter. This was in accordance with the
direction of the company, who requested that it should be
done in order that they might make the necessary entries
and issue the new certificates, and who may have been
under a misapprehension as to the legal effect of this
change. There has been no gift by delivery, for the pro-
perty was incapable of being so transferred. There has
been no transfer by deed, for no deed was executed in
favour of the appellant; and the attempted creation of the
trust fails for the reasons which their Lordships have
pointed out.

They, therefore, think that the judgment of the Court
of King’s Bench for Quebec was correct, and that this
appeal should be dismissed with costs, and they will humbly
advise His Majesty accordingly.

Appeal dismissed.

MORTGAGE €O, OF CANADA v, FILER, VERMILION LAND
AND RANCHING €O, LTD,, ET AL,

Alberta Supreme Court, Appellate Division, Stuart, Beck and
Clarke, JJ.A. October 12, 1921

Specific Performance (§1E~30)—Order for—Application to Set
Aside and for Leave to Defend—Injustice to  Plaintif it
Application Granted—Discretion of Court.

An application to set aside an order for specific performance an«
for leave to defend will be refused where the defendant is in
default under an agreement to purchase, and the granting of
the application will put the plaintiff to great expense ir
making payments to prevent the lands from being sold fo
taxes which the defendant should have paid, and where in
the opinion of the Court, justice would not be done th:
plaintiff by allowing the application.

APPEAL by the first two defendants from order of
Scott, J., dated May 30, 1921, dismissing their application
to set aside order for specific performance and for leave
to defend.
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C. C. McCaul, K.C,, and J. F. Lymburn for appellants. Alta.

H. H. Hyndman for respondent,

The judgment of the Court was delivered by il

Clarke, J.A.:—The action is by a vendor claiming specific ‘““f::";.‘,”
performance of an agreement for sale of land against the ixans
purchaser Filer, his assignee, Vermilion Land and Ranch- V.
ing Co. Ltd., and a large number of sub-purchasers. \.,:;",: .

The agreement for sale contains the following provision: Laxv axn

“13. Provided the purchaser be not in default he shall '}.“‘l""‘"
have the privilege of obtaining release by conveyance of > (1."'
any section of the said lands upon payment of the pro rata
proportion of the unpaid purchase money and interest by
acreage according to the last Dominion Government Survey
plus the further sum of three dollars per acre thereof, the
said sum of three dollars per acre to apply upon the last
instalment of purchase price maturing hereunder.”

No defence was entered but the first named two and
some of the other defendants filed demands of notice and
most of them, including the first named two, were repre-
sented on the motions for an order nisi which was made
on April 27, 1921, by the Master in Chambers at Edmonton,
giving three months from the service of the order to pay
the amount found due by the Master’s order.

The defendants appealing do not contest the correctness
of the amount found to be due by the Master nor the fact
of default but desire to defend to protect sub-purchasers
in respect of their purchases and payments made by them
and to protect themselves from claims by the sub-pur-
chasers. They do not offer to pay the amount in arrear nor
even the taxes in arrear but do offer to assign to the plain-
tiff as security the agreements with sub-purchasers and
moneys owing by them, which the plaintiff refuses to
accept.

None of the sub-purchasers have asked to defend.

The plaintiff has already paid a large sum for taxes
which defendants should have paid. Some of the lands
have been sold for taxes and the time for redemption will
expire very shortly—it will require approximately $25,000
to save these lands.

A very wide discretion is given to the Court to set aside
judgments entered upon default of defence but under the
circumstances of this case I do not think justice would be
done the plaintiff by allowing the appellants now to open
up the judgment and defend—they are admittedly in de-

App. Div.
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fault and should not be permitted to delay and embarrass
the plaintiff by compelling it to advance large sums of
money for taxes in order to save the lands, which the ap-
pellants ought to pay.

I do not think the plaintiff is required to accept the prof-
fered assignments which would perhaps entail great
trouble and expense in their enforcement. If the claims
against sub-purchasers are substantial and valid the ap-
pellants should have enforced payment and made good their
default,

The plaintiff must still obtain a final order and on that
motion any meritorious reasons for further delay or fur-
ther enquiries or further directions can be considered.

I would dismiss the appeal with costs.

Appeal dismissed.

ROBINSON v, FREEMAN,
British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher and McPhillips, JJ.A. September 9, 1921,

New Trial (811L—8)—Alleged Mis«direction by Trial  Judge—
Jury Understanding  Issues—No  Mis-trial,

An Appellate Court will not order a new trial on the ground ol
mis-direction or non-direction where it is not made out that
a mis-trial has taken place, and the Judge's charge has not
confused the jury.

APPEAL by plaintiff from the judgment at the trial on
the ground of mis-direction and non-direction of the jury
by the trial Judge. Affirmed by an equally divided Court.

Chas. H. Tupper, K.C. for appellant.

A. Dunbar Taylor, K.C., for respondent.

Macdonald, C.J.A.:—I think there should be a new trial.
The Judge's charge, in my opinion, was calculated to con-
fuse the minds of the jury.

Martin, J.A., would dismiss the appeal.

Galliher, J.A.:—I would grant a new trial,

It appears to me that the two transactions, the one verbal
and the other the partnership, separate and distinct from
each other, were not with sufficient clearness so presented
to the jury, and as I view the charge as a whole, it would
tend to create in the minds of the jury the impression that
the writing had reference to both transactions, while as a
matter of fact, it had reference only to the partnership.

The appeal should be allowed.

McPhillips, J.A.:—The action was tried before Morrison.
J., and a jury, and resulted in a verdict for the defendant,
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upon which followed a dismissal of the action,

The appeal is based upon grounds of objection that there
was misdirection as well as non-direction. During the
argument I formed the opinion that it was not made out
that a mis-trial had taken place and I am still of that
opinion, notwithstanding the very able and forcible argu-
ment of Sir Charles Tupper, the counsel for the appellant.

It is a very serious onus that rests upon an appellant,
i.e., to demonstrate that the charge of the trial Judge
was of such a character that the ends of justice
require the submission of the issues to another
jury. Upon a careful perusal of the charge, I cannot come
to the conclusion, taking the charge as a whole, (see Blue
& Deschamps v. Red Mountain Railway, (1909), 78 L.J.
(P.C.) 107) that there was any failure to carry out the
duties that are statutorily imposed on the trial Judge.

It is instructive in this connection to remember what
Lord Loreburn said in the Kleinwort case, (1907), 23
Times L.R. 696 at p. 697, 97 L.T., 263:—

“To my mind nothing would be more disastrous to the
course of justice, than a practice of lightly. overthrowing
the finding of a jury on a question of fact. There must be
some plain error of law which the Court believes has affect-
ed the verdict, or some plain miscarriage before it can be
disturbed. I see nothing of the kind here, On the contrary,
it seems to me that the jury thoroughly understood the
points put to them and came to a sensible conclusion
That is, in my opinion, what the finding means and there
is sufficient evidence to support it.”

Now one salient feature of the case was whether the
settlement which was come 19, was or was not determina-
tive of the matters that were in litigation? If the answer
was or should have been in the affirmative, that must be
the end of the case. Where as here, there was upon the one
side—the side of the defendants—documentary evidence
corroborative of the defendant's version of matters, the
conflict of evidence cannot be said to be a matter of
moment ; further the issues were in my opinion fully and
completely put before the jury and they have found a gen-
eral verdict for the defendants, which means that all mat-
erial issues are found for the defendants It is for the
plaintiff to secure a finding from the jury which will en-
title the entry of judgment for him. See Rickards v.
Lothian, [1913] A.C. 263, Lord Moulton at p, 267.
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It is true that what is asked here is not judgment for
the plaintiff but a new trial. As previously stated, no case
has been made out in my opinion, which warrants a new
trial being directed. Further the Court of Appeal is under
no real requirement to direct a new trial, when it has all the
relevant evidence before it. (See Allcock v. Hall, [1891)
1 Q.B. 444; Winterbotham et al v, Sibthorp, et al, [1918] 1
K.B. 625), and upon the whole evidence I am unable to
say that the jury have arrived at a wrong conclus-
ion, It is not necessary for the Court of Appeal to say that
the jury have arrived at the right conclusion—in this con-
nection I would refer to what Sir Arthur Channell said in
Toronto Power Co. v. Paskwan, 22 D.L.R. 340, at p. 344,
[1915] A.C. 734, relative to what is sufficient upon the part
of the jury:—*“that they have come to a conclusion which
on the evidence, is not unreasonable.”

The counsel for the appellant strenuously submitted that
but one point was left to the jury, settlement or no settle-
ment, and that admittedly there was a settlement but not
as contended for by the appellant—a settlement in toto—
that the plaintiff was prejudiced in the way the case was
submitted to the jury. I cannot, with deference, follow
this reasoning. It seems to me that upon this point it is
only necessary to advert to but one excerpt from the charge
of the trial Judge,:—

“If you believe that an adjustment was made, but certain
things were left outstanding, you must open up things and
work it out, but if you conclude that these document:
mopped up the whole matter and adjusted all the differ-
ences, you will find a verdict for the defendants.”

1 do not find it necessary to canvass in detail the some-
what voluminous evidence adduced at the trial or to fur-
ther dwell upon the tenor of the charge of the trial Judge
to the jury, but content myself by saying that there was
sufficient evidence before the jury to find as they did, and
that the issues were submitted to them by the trial Judge
in such a comprehensive manner that it cannot be said
effectively that there was failure to carry out the statutory
requirement, which after all is the enactment of that which
was always the accepted practice at nisi prius.

It follows that in my opinion the appeal should be
dismissed.

Appeal dismissed by an equally-divided Court
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ATTORNEY-GENERAL OF NOVA SCOTIA v, DE LAMAR ET AL,

Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, EJ.,

Chisholm and Mellish, JJ. September 17, 1921, "
ATTORNEY -
GENERAL

or
Nova Scony
V.
D Laman
ET A

Taxes (VA —~180) —Will—Bequest  of Shares in Company  in
Nova Scotia—Testator Citizen of and Domiciled in United States
of America—Shares Capable of Being Transferred in New
York Without oking Ald of Laws of Nova Scotin—Share
Certificates Held in New York at Time of Death of Testator—
Liability for Payment of Succession Duty,

The testator a citizen of the United States of America, and having
his domicile in the city of Ne York, bequeathed to his
daughter, also a citizen of the United States and domiciled
in the state of New York, certain shares ol common stock
of the Nova Scotia Steel and Coal Co., a company incorporated
by special Acts of the Nova Scotia Legislature, having its
head office at New Glasgow in said Province. The company's
stock was listed on the New York stock exchange and the
Equitable Trust Co., of New York was the transter agent of
the shares of the company in New York and was authorised
by resolution of the directors of the company to issue ani
countersign, when properly signed by officers of the company
an issue of certificates of shares of common stock to the
number of 75,000 shares and also to keep the necessary records
in connection therewith. The National Trust Co. of Montreal
and of Toronto, and the Old Colony Trust Co. of Boston and the
Bankers Trust Co. of New York, were appointed agents of
the company each with the title of Registrar for the registra-
tion of certificates for the 75,000 shares of common stock,
and these Registrars were directed to register and counter
sign as Registrar, certificates for not exceeding 75,000 shares
of common stock when signed by the officials of the company
and countersigned by the transfer agent of the company in
the same city as the Registrar. The Court held that as the
certificates for the shares bequeathed were in New York at
the time of the death of the testator they could not be said
to be “property situate in Nova Scotia” within the meaning
of sec, 7 of the Succession Duty Act of 1917 N.8. ch, 5, as they
could be transferred in New York, where they were
registered, without reference to any one in Nova Scotia, and
without invoking the aid of the laws of the Provinece and it
not being necessary to come to Nova Scotia for administration
of the estate or for ancillary probate, everything necessary
being able to be done in New York, and that such shares were
not subject to the payment of duty under the Succession Duty
Act of 1917

THE PLAINTIFF claimed that certain shares of the
capital stock of the Nova Scotia Steel and Coal Co. held by
Joseph Raphael De Lamar at the time of his death the cer-
tificates for which shares at the time of the death of said
De Lamar were in the city of New York were property
situate in Nova Scotia and subject to the payment of duty
under the Succession Duty Act, 1917 (N.S.), ch. 5, sub-sec,
1 of sec. 13.

A stated case was submitted for the opinion of the Court.
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S. Jenks, K.C., and F. F. Mathers, K.C. (Deputy Attorney-
General), for plaintiff,

J. McG. Stewart, K.C., for defendant.

Harris, C.J.:—Joseph Raphael De Lamar, a citizen of the
United States of America and having his domicile in the
State of New York, died there on December 1, 1918, leavinz
an estate valued at upwards of $30,000,000,

He left a will under which he gave and bequeathed to his
executors and trustees the sum of $10,000,000 in trust to
invest and pay the net income thereof to his only child, a
daughter, Alice Antoinette De Lamar, the defendant, dur-
ing her life, and upon her death he devised the principai
sum of $10,000,000 so held in trust to her lawful issue in
equal shares per stirpes and not per capita, and in case the
said Alice De Lamar died without lawful issue surviving
the said trust fund was to become part of the residuary
estate,

There were numerous bequests of sums of money from
$25,000 to $500,000 to various individuals and corporations,
all in the United States of America, and the usual provision
with regard to the payment of debts, funeral expenses, etc.,
and then the residue of the estate was devised to Harvard
College, Columbia University, and the Johns Hopkins Uni-
versity, all in the United States, for certain defined pur-
poses,

The will contained a provision that all transfer or inherit-
ance taxes required to be paid upon or in respect of any of
the legacies whether absolut« or in trust (other than those
upon the residuary estate) should be paid by the executors
out of the estate as expenses of administration, and they
were not to be charged against the legatees nor deducted
from the amount of the legacies,

Alice De Lamar was also a citizen of the United States,
domiciled in New York, and the executors and trustees of
the estate of the deceased were also American citizens domi-
ciled in New York, and letters testamentary of the estate
were duly granted in the State of New York.

The deceased at the time of his death held 5,000 common
shares of the Nova Scotia Steel and Coal Co. of the par
value of $100 each—the market value of which was
$295,000.

The Nova Scotia Steel and Coal Co. was incorporated by
special Acts of the Legislature of Nova Scotia and the head
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rney- office of the company was at New Glasgow in the Province NS
of Nova Scotia.
The company’s stock was listed on the New York Stock

s5.C

£ the Exchange and the Equitable Trust Co. of New York was the \(‘;:’\"::l'\‘l‘
1 the transfer agent of the shares of the company in New York o

wing and was authorised by resolution of the directors of tac Novr ;“w"\
Nova Scotia Steel and Coal Co. to issue and countersign p, 1,1y

o his when signed by the president or vice-president or a direc- 11 v

st to tor, and treasurer or secretary, or assistant-secretary of the

iid, a company, an issue of certificates of shares of common stock

dur- to the number of 75,000 shares, and also to keep the neces-

cipai sary records in connection therewith.

1€ in By the same resolution the National Trust Co, of Montreal

» the (in the Province of Quebec), and Toronto (in the Province

iving of Ontario), the Old Colony Trust Co. of Boston (Mass.,
uary U.S.A.) and the Bankers Trust Co. of New York (U.S.A.)

were appointed agents of the Nova Scotia Steel and Coal
Co. each with the title of Registrar for the registration of
certificates for the 75,000 shares of common stock of the
company, and these Registrars were directed to register
ey and cuunlersiunv as Registrar wrmi(-nllvs for not vxrml-(liinu
T 75,000 shares of common stock when signed by the officials
\ll.",d of the Nova Scotia Steel and Coal Co. and countersigned by
ol the transfer agent of the company in the same city as the
Registrar in such amounts as the company might from time
to time direct in writing ; and each Registrar was authorised
and directed to register transfers and to issue and counter.-
sign new certificates on delivery and cancellation of the o'd
ones issued in the same city.

The 75,000 shares were therefore interchangeably trans-
ferable from one of these cities to the other.

The 5,000 shares of the common stock of the Nova Scotia
Steel and Coal Co, owned by the deceased were part of these
75,000 shares and the certificate was issued to him in New
York and were countersigned by the transfer agent and
Registrar of the company in New York, and registered there
in accordance with the resolution referred to,

The certificates for the 5,000 shares were in New York
mon at the time of the death of the deceased.
par Each of the Registrars and transfer agents referred to
was had instructions from the Nova Scotia Steel and Coal Co.

not to register transfers contrary to the provisions of sec,
1 by 12 of the Succession Duty Act, ch. 5, 1917, of Nova Scotia.
read I quote this section later.
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Chapter 2 of the Acts of the Legislature of Nova Scotia
for 1916 provides as follows :—

“1. Every Company incorporated by or under any Act
of the Legislature of Nova Scotia shall keep or cause to be
kept in Nova Scotia a register, on which the bonds, deben-
tures, stocks, shares or other securities which have been
or may hereafter be issued by the Company may be regis-
tered, and on which such bonds, debentures, stocks, shares
or other security may be validly transferred. 2. Such
register shall be the principal register and any other
register, on which such bonds, debentures, stocks, shares
or other securities are or may be also registered or may
be also transferred, shall be deemed to be part of the
principal register, and shall be a branch or subsidiary
register. 3. The principal register shall be prima facie
evidence of any matters inserted therein, if such matters
are authorised or directed by this Act to be inserted there-
in”

The Province of Nova Scotia claims that a succession
duty is payable upon the market value of the 5,000 shares
of the common stock of the Nova Scotia Steel and Coal Co.
held by the deceased at the time of his death and this case
has been stated for the opinion of the Court as to whether
or not such duty is payable.

The action as originally brought was against Alice
Antoinette De Lamar only, and seems to be based upon the
theory that she was liable for such a proportionate part of
the duty as the value of her life interest (under the Succes-
sion Duty Act) in the $10,000,000 trust fund bore to the
whole value of the estate—and it is agreed that the duty
payable on this theory would be $10,998.39.

Subsequently the executors and trustees of the estate
were made defendants and when the case came before the
Court it was pointed out by the Court that inasmuch as the
succession duties if payable would come out of the residuc
of the estate, the residuary devisees were the parties really
interested and they were joined as defendants and appeared
by counsel on the argument.

The relevant sections of the Succession Duty Act, 1917,
are:—

“2. (1) (a), The expression “passing on the death” or a
similar expression, means passing either immediately on the
death or after an interval either certainly or contingently
and either originally or by way of substitutive limitation,
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cotia whether the deceased was at the time of his death domiciled
in Nova Scotia or elsewhere.”
Act “3. (1). For the purpose of raising a revenue for Pro-
o be vincial purposes, and save as hereinafter otherwise expressly Atrossiv-
'ben- provided, there shall be levied and paid for the use of the - g

been Province a duty (called Succession Duty) at the rates here- Nova Scoria
egis- inafter specified upon all property hereinafter mentioned ’

Dy Lavar

lares which has passed on the death of any person who has died ,,

Such on or since the 1st day of July, A.D. 1892, or which passes
ither on the death of any person who shall hereafter die, the

ares duty to be according to the fair market value of such pro-
may perty at the date of the death of the deceased.”

the 7. (a). All property situate in Nova Scotia which has
iary passed as aforesaid or which passes as aforesaid on the
lacie death of any person, whether the deceased was at the time
ters of his death domiciled in Nova Scotia or elsewhere; and

ere- debts and sums of money due and owing or accruing due
and owing from persons in Nova Scotia to any deceased
sion person at the time of his death on obligation or ither

ares specialty shall be property of the deceased situate in Nova

Co. Scotia without regard to the place where the obligation or
rase specialty shall be at the time of the death of the deceased.

ther (b). Property which has passed as aforesaid or which

passes as aforesaid on the death of any person and which is

Jice situate out of Nova Scotia on the date of the death and
the which is brought or sent into Nova Scotia to be administered
t of or distributed, including money received in Nova Scotia by
ces- any donee mentioned in this clause under a policy of insur-
the ance effected by any person on his life where the policy is
luty wholly kept up by him for the benefit of any existing or

future donee, whether nominee or assignee or for the benc-
late fit of any person who may become a donee or a part of such
the money in proportion to the premiums paid by him where

the the policy is partially kept up by him for such benefit.”
due “11. (1). No executor shall in the first instance be per-
ally sonally liable to pay the duty on any property which passes
red on the death of the deceased and to which any person is
beneficially entitled, but an executor or other person in
nT, whom any interest in any property so passing or the man-

agement thereof is at any time vested, shall not transf »
ra or deliver such property to the person so entitled without
deducting therefrom the duty for which such person is
liable. If any executor or other person violates the pro-
visions of this section he shall be liable to a penalty equal
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to twice the amount of the duty payable in respect of such

30 property, and such penalty shall be recoverable with full

- costs from any person liabie therefor in any Court of com-

“\“."'"‘"" petent jurisdiction by an action brought by the Provincial
ANERAL . . i

o Treasurer in his name of office and such action may be con-

’:"‘\;?'"‘1" tinued by his successor in office as if no change had oc-

Dy l.;\ltl: curred.”

ET AL “12. No executor foreign or otherwise shail assign or
transfer any bond, debenture, stock or share of any cor-
poration whatsoever incorporated by or under the authority
of an Act of the Legislature of Nova Scotia of any bond,
debenture, stock or share situate in Nova Scotia or any
other corporation whatsoever standing in the name of a
deceased person or in trust for him, nor shall any such cor-
poration allow or permit to be registered a transfer of any
such bond, debenture, stock or share unless and until the
duty thereon, if any, is paid. If any such corporation
allows or permits any such transfer to be registered con-
trary to this section such corporation shall be liable to a
penalty equal to twice the amount of the duty if any pay-
able in respect of such bond, debenture, stock or share,
and such penalty shall be recoverable with full costs from
any corporation liable therefor in any Court of competent
jurisdiction by an action brought by the Provincial
Treasurer in his name of office, and such action may be
continued by his successor in office as if no change had
occurred.”

It is also to be noted that sec. 13 (1) provides that the
duty imposed by the Act “shall be and remain a first lien
upon the property in respect of which it is payable until it
is paid.”

If we admit all other contentions of the Crown 1t is
obvious that the action must fail unless these shares can
be said to be “property situate in Nova Scotia” within the
meaning of sec. 7 of the Act; and I have reached the con-
clusion that the shares do not come within the meaning of
that section. These shares can be transferred in New York,
where they are registered, without reference to any one
in Nova Scotia, and without invoking the aid of the laws
of this Province. It is not necessary to come to Nova
Scotia for administration of estate or for ancillary pro-
bate. Everything necessary can be done and would have
been done in New York to transfer the shares there but
for the action of the Nova Scotia Government in demand-
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ing payment of the duty. The Government cannot by
giving a notice forbidding the transfer in New York and
bringing the parties before the Court here change the situs
of the property. When the deceased died the situs was
fixed and it was either here or in New York and the pro-
perty either was or was not liable for duty. If the situs of
the shares was then in New York they could not be taxed
by the Legislature of Nova Scotia because power to tax
is by sec. 92 of the B.N.A. Act limited to direct taxation
within the Province. It follows that no notice given after
the death of the deceased by the Province or on its behalf
to the Nova Scotia Steel and Coal Co. prohibiting the trans-
fer in New York and no action taken in the Province to
bring the parties here to try out the question as to liability
for the tax nor anything in sec. 12 of the Act can alter the
position. That seems a self evident proposition and I only
mention it because the Deputy Attorney-General urged the
contrary. In my opinion, the fact that the deceased lived
in a foreign country; that the certificates were there,
renders it impossible for the Court to say that the shares
are property situate in Nova Scotia, within the meaning of
the Act.

The Act of 1916, ch. 2, providing that all registers for
shares outside the Province are to be deemed to be part of
the principal register and as a branch or subsidiary regis-
ter does not in my opinion affect the result. The Legis-
lature cannot by calling the New York register a branch or
subsidiary register, nor by saying that it is to be deemed
a part of the principal register in Nova Scotia, alter the
fact that the register is in New York and the shares can be
effectually dealt with there, without coming into this Pro-
vince or doing any act here. That in my opinion is the
test and the point upon which this case turns. Att'y-Gen'l
v. Bouwens (1838), 4 M. & W. 171, 150 E.R. 1390; Winans
v. The King, [1908] 1 K.B. 1022; In re Clarke, [1904] 1
Ch. 294.

The case ought to be treated as if the circumstances
were otherwise the same but the deceased had died and been
domiciled in some other Province of Canada, say Ontario,
instead of New York. In such a case I do not see any
escape from the conclusion that the shares would be taxable
in Ontario and not in Nova Scotia.

It becomes therefore unnecessary to discuss the question
as to the fiction embodied in the maxim mobilia sequuntur
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personam and its application to cases of this kind of in-
tangible property as to which there seems to be much
difference of judicial opinion in the American Courts as
well as our own; and it becomes unnecessary to decide any
of the other questions raised on the argument.

It is perhaps necessary to point out that the theory upon
which the case was launched by the Crown which involves
a finding that a portion of the shares passed to the de-
fendant Alice De Lamar under the will of the deceased and
the circumstances of this case seem to be without any
foundation in law. I can find no authority for such a pro-
position and I pressed counsel in vain for it on the argu-
ment. The whole of the 5,000 shares passed to the execu-
tors and could have been sold by them and the proceeds ap-
plied in payment of the debts of the deceased or of any one
or more of the legacies and the defendant could not have
prevented such an application of the shares or the proceeds.
Williams on Executors, 11th ed., vol. I, pp. 700, et seq.
Alice De Lamar had no right to have those particular
shares or any part of them set aside as part of the
$10,000,000 trust and they cannot be said to have passed
to her in any sense within the meaning of the Act. If this
be so then it would seem to follow that the defendant, Alice
De Lamar, ought to succeed in the action with costs, even
if it should be eventually held that the residuary legatees
or devisees are liable for the payment of the dutv.

I would dismiss the action with costs to all the defend-
ants.

Russell, J.:—I concur.

Ritchie, E.J.:—I would dismiss this action with costs on
the ground that the shares in question are not “property
situate in Nova Scotia” and therefore are not subject to
the provisions of the Succession Duty Act, 1917,

Chisholm, J., concurs with Harris, C.J,

Mellish, J.:—This is a motion on behalf of defendants te
dismiss the plaintiff’s action on the ground that upon the
facts disclosed in the statement of claim, it is not main-
tainable.

The statement of claim discloses the following facts:—

Joseph Raphael De Lamar died in New York on December
1, 1918, leaving a will made in New York, of which the de-
fendants, Cromwell Taritzki and the United States Trust
Co. are executors, domiciled in New York. The defendant,
Miss De Lamar, also domiciled there, is a beneficiary under
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the will and takes thereby certain real and personal pro-
perty, besides the interest for life on $10,000,000, which
is to be invested and held in trust by the executors. The
testator at the time of his death was a citizen of the United
States of America and domiciled there. He owned at the
time of his death 5,000 ordinary shares of the Nova Scotia
Steel and Coal Co. Ltd., a company incorporated by special
Acts of the Nova Scotia Legislature and having its head
office at New Glasgow in said Province,

The testator’s will disposes of his whole estate but there
is no special bequest of any of these shares. The company
by resolution passed on September 14, 1916, appointed The
Equitable Trust Co. of New York transfer agents of cer-
tain of the stock or ordinary shares of the company with
power to issue and countersign certificates therefor, and
also appointed the Bankers Trust Co. of New York agents
of the company with the title of Registrar for the registra-
tion of the certificates of such shares. The resolutions
further provide for Registrars at Montreal, Toronto, and
Boston, and expressly declare that “it is the intention and
purpose of these resolutions that certificates of the stock
of this company shall be interchangeably transferrable in
the cities of Montreal, Toronto, Boston and New York.”
The shares held by the testator are part of the common
or ordinary shares referred to in these resolutions. The
certificates for these shares held by the testator at his
decease had been issued, countersigned and registered as
provided in said resolutions and delivered to testator and
at the time of his death were in New York. The statement
of claim further alleges that the value of the life annuity
bequeathed to Miss De Lamar under the will is $7,300,440
and that a proportionate part thereof, viz., $73,332.62 is
represented by these shares. It was pointed out on the
argument that as there was no specific disposition of the
shares by the will, such a conclusion might not be justifiable.
Accordingly the plaintiff was allowed to amend his state-
ment of claim so as to add other beneficiaries under the
will and to raise, as I understand it, the broad question
whether any succession duty under the Nova Scotia Suc-
cession Duty Act of 1917 is payable in respect of these
shares,

Such an action seems to be authorised by sec. 20 of this
Act. The statement of claim as originally framed, claimed
payment of the duty by Miss De Lamar and “such further

259

N.S.

S0,

ATTORNEY =
GENERAL
ot
Nova Scoria
V.

D Laasanr
ET AL,



260
NS,
8.C.

ATTORNEY =
GENERA,
or
Nova Scoria
V.

Di: Laman

ET AL,

DOMINION LAW REPORTS. [6] D.L.R.

or other relief as in the circumstances the Court might
deem meet.”

It remains to consider the law as applicable to these
facts.

Section 7 of the Nova Scotia Succession Duty Act, 1917,
provides :—[See judgment of Harris, C.J., ante p. 255].

An apparent effect of this section is by implication at
least to exclude domicile as determining the situs for pur-
poses of duty on personal property under this Act.

But sec. 11 of the Act makes the personal property of a
deceased person “domiciled in Nova Scotia at the time of
his death” liable to duty wherever such property may be
situate at the time of his death, at least if it is brought into
Nova Scotia. That section is in part as follows:—

“11. (1) No executor shall in the first instance be per-
sonally liable to pay the duty on any property which passes
on the death of the deceased and to which any person is
beneficially entitled, but an executor or other person in
whom any interest in any property so passing or the man-
agement thereof is at any time vested, shall not transfer
or deliver such property to the person so entitled without
deducting therefrom the duty for which such person is
liable. If any executor or other person violates the pro-
visions of this section he shall be liable to a penalty equal
to twice the amount of the duty payable in respect of such
property, and such penalty shall be recoverable with full
costs from any person liable therefor in any Court of com-
petent jurisdiction by an action brought by the Provincial
Treasurer in his name of office and such action may be
continued by his successor in office as if no change had
occurred.”

(4) It is the duty of an executor or administrator where
the deceased was domiciled in Nova Scotia at the time of
his death to exercise due diligence to bring or to cause to be
sent into Nova Scotia to be administered or distributed all
personal property forming part of the estate of the de-
ceased and situate out of Nova Scotia at the time of his
death.”

And by sec. 16 of the Act every executor is required to
file with the Provincial Treasurer “within three months
after the death of the deceased” an inventory shewing in de-
tail inter alia all property that passed on his death and
which is situate out of Nova Scotia.

Section 12 of the Act deals with dutiable shares in cor-
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porations and is as [ollows :—[See judgment of Harris, C.J.,
ante, p. 256].

It will be observed that 1 'is section only applies to such
shares as are dutiable and cannot, I think, be read as im-
pliedly meaning that the shares of companies incorporated
under local authority are to be deemed situate in Nova
Scotia for the purposes of the Act.

The section, however, seems to recognise the possibility
of a share in a foreign corporation being “situate in Nova
Scotia” and sec. 7 (b) and 11 (4) above quoted, would per-
haps indicate the possibility, if not also the duty, of bring-
ing such shares into Nova Scotia in the case of the deceased
owner having been domiciled in the Province. This might
be possible if the situs of the share certificate be regarded
as that of the share itself. Unless such be the intention of
the Legislature, it is difficult to see how in all requisite
cases in compliance with sec. 11 (4) there could be “sent
into Nova Scotia. . . all personal property forming part of
the estate of the deceased and situate out of Nova Scotia.” [
incline to the opinion from a perusal of the various sections,
that when property therein is spoken of as “situate in Nova
Scotia” an actual or physical situs is contemplated. A
share of the capital stock in a corporation from its nature
can have no such location. The certificate, of course, can.

From considerations of necessity and convenience and to
meet the intention of parties interested therein, such shares
are nevertheless given a location in law (see for example,
In re Clark, [1904] 1 Ch. 294; Att’y-Gen’'l v. Higgins (1857),
2 H. & N. 339, 157 E.R. 140). The shares in question have
been “localised” outside the Province of Nova Scotia by
their owner and by the company that created and issued
them, and cannot in my opinion upon any construction of the
Succession Duty Act be said to have been property situate
in Nova Scotia, upon the facts disclosed in the statement
of claim. The motion should, therefore, be allowed with
costs,

Action dismissed.

RE WHITE,
Ontario Supreme Court in Bankruptey, Prde, J. August 25, 1920,

Bankruptey (§1—6)—Application to Confirm Steps taken by
Authorised Trustee and to Continue Proceedings Already Begun
under an Unauthorised Voluntary Assignment—Meeting of
Creditors mnot  Published in Canada Gazette—Refusal  of
Application,
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An application for an order confirming the steps taken by the
applicant for the protection of the creditors and the winding-
up of the estat. of a debtor, and declaring that the applicant,
as authorised trustee, and the inspectors named by the cred-
itors, are at liberty to proceed with the winding-up of the
affairs of the debtor as if a certain meeting of creditors had
been held under and by virtue of the Bankruptey Act will be
refused where the creditor's meeting has not been published
in the Canada Gazette as required by sec. 11 (4) of the
Bankruptey Act.

[See Annotations, 53 D.L.R. 135, 59 D.L.R. 1.]

APPLICATION for an order confirming steps taken by
the applicant and giving liberty to proceed with the wind-
ing-up of the affairs of the debtor under the Bankruptcy
Act. Refused.

On July 27, 1920, White made an assignment for the
benefit of his creditors, under the Assignment and Pre-
ferences Act, R.S.0. 1914 ch. 134, to the applicant, who had
not at that time been appointed an authorised trustee under
the Act. The assignment was registered and the usual
notice to creditors was mailed by registered letter, to each
creditor, on July 31, 1920, and was also published in a news-
paper on July 31 and August 4, 1920. Pursuant to the
notice, a meeting of creditors was held on August 10, 1920.

The meeting, by resolution, instructed the assignee to
obtain from White an assignment under the Bankruptcy
Act, 1919 (Can.), ch. 36, and, if that was not obtained with-
in 3 days, “to file an application before the Court to have
White declared a bankrupt,” etc.

On the same day, the applicant was appointed an author-
ised trustee under the Act; and on August 13, 1920, White
made an assignment to the applicant, in the form authorised
by the bankruptcy rules. »

J. F. Strickland, for Morris, an authorised assignee,

Orde, J.:—By the amending Act, 1920 (Can.),.ch. 34,
sec. 2, the Court may give leave to a corporation to be wound
up, or to continue winding-up proceedings; but I have not
been referred to and have been unable to find any provision
in the Act or in the amendments which even by implication,
empowers the Court either to authorise an insolvent pers
to make a voluntary assignment (other than as authorised
by the Act) or to continue proceedings already begun under
any voluntary assignment or to declare that proceedings
already taken under any unauthorised voluntary assign-
ment shall be deemed to have been taken under the Act.

The Bankruptcy Act makes a voluntary asignment an
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act of bankruptey (sec. 3 (a) ), and further declares (sec.
9) that any assignment, other than an authorised assign-
ment, made by an insolvent debtor for the general benefit of
his creditors, shall be null and void. So far as proceedings
under the Bankruptcy Act are concerned, that means that
no such unauthorised assignment can have any validity
whatever,

The meeting of creditors was probably regularly held so
far as the requirements of the Ontario Act are concerned:
but sec. 11 (4) of the Bankruptey Act requires the notice
calling the first meeting of creditors to be published in the
“Canada Gazette” (see definition of “gazetted,” sec. 2 [q] ).
It is conceivable that some person entitled to be present at
the meeting failed to hear of it because of the failure to
publish the notice in the Gazette. In such circumstances,
to validate the meeting would not be proper, even if there
was power to do so.

All that took place prior to the authorised assignment
of August 13, 1920, must be disregarded; and the trustee
must commence anew by publishing and mailing proper
notices in the manner required by the Act and Rules and
holding a new meeting of creditors.

Motion refused.

R. v. SHARPE AND LINGLEY: EX PARTE SHARPE.

New Brunswick Supreme Court, Appeal Division, Hazen, CJ.,
McKeown, C.J.,, K.B.D,, and Grimmer, J. May 20, 1921,
Contempt  (810—10)—Order for Custody of Children—Condition
that Children to be Kept Within Jurisdic of Court—Applica-
tion for Permission to Remove — Refusal of Permission—

Removal in Disregard of Order,

A judgment was obtained giving the custody of children to the
father on certain conditions, one of which was that they were
to be kept within the jurisdiction of the Court. Some time
after the giving of this order an application was made by the
father for permission to remave the children from the Province,
This application was refused, and two days afterwards the
father in deflance of the Court removed the children out of the
Province. The Court held that this was a deliberate contempt
of the order of the Court and ordered the father to be com-
mitted to the common gaol. Objections that the documents
on which the application was based had not been served six
clear days before the hearing were overruled, the Court having
power under C.S.N.B. 1903, ch. 112, sec. 109, to enlarge or
abridge the time, Also held that personal service of the or-
der which had been disregarded was not necessary as it was
perfectly clear that it had come to the knowledge of the de-
fendant. The claim that a remedy on the recognisance was
the only remedy was also dismissed and also a contention that
because criminal proceedings had been taken under sec. 165
of the Criminal Code, proceedings for contempt would not lie,
was overruled.
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APPLICATION for an order for committal to gaol for
contempt for disobeying an order of the Court. Applica-
tion granted.

C. F. Inches, for Cora Mabel Sharpe.

W. B. Wallace, K.C., contra.

Hazen, C.J. (oral) :—This is an application for the com-
mittal to the common gaol of the City and County of Saint
John of William H. Sharpe, for contempt of Court, the
contempt consisting in disobeying an order made by this
Court on November 19, last. The order sustained the
judgment of Barry, J., awarding the custody of the 3
infant children, George Lingley Sharpe, Doris Elsie Sharpe
and Joan Anita Sharpe to their father, William H. Sharpe,
and ordered that all times after the custody of the children
should have been committed to him, and so long as his right
to such custody should continue, each of the infants until
attaining the age of 16 years should be kept by the said
Sharpe within the jurisdiction of this Court, and should
not depart the Province without leave of this Court or a
Judge thereof first obtained; and also provided that the
mother of the said infants, Cora Mabel Sharpe, should at
all reasonable times have access to all of the said infants,
and by consent of parties it was ordered that during the
months of July and August of each year the mother of the
children should be entitled to have and maintain them at
the home of her father, in the parish of Westfield, in the
county of Kings, her counsel undertaking that at the end
of each of such periods the children should be returned
to the custody of their father, and during said periods the
said father should at all times have access to all of said
infants.

Under the provisions of this order the children were
entrusted to the custody of the father, and it appears
from statements made here to-day that on April 25, last,
an application was made by the father to Grimmer, J., and
at his request I sat with him on the hearing of the appli-
cation for leave to remove the children from the Province.
The application was refused, and it now appears that 2
days—I think I am correct in saying—after judgment was
given, Sharpe removed his children from the Province
and took them to Truro, in the Province of Nova Scotia,
where they now are, as far as it appears. This was clearly
an absolute violation on the part of Sharpe of the order
of the Supreme Court of November 19, last, and consti-
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tutes, I think, without question, a contempt of Court, and
it seems to me that the contempt is somewhat, if not
largely, aggravated by the fact that only 2 days before
committing it, he was aware of the judgment of 2 of the
Judges of the Court of Appeal refusing permission to allow
the children to be removed from this Province. Yet, in
face of that, he removed the children to the Province of
Nova Scotia, and that it appears to me constituted a most
deliberate contempt of the order of this Court.

It was contended by the able counsel who appeared for
Sharpe to-day that we could not proceed, as the affidavits
and the documents upon which the application was based
had not been served 6 clear days before the date of this
hearing. I am of opinion that, having reference to sec.
109 of the C.S.N.B. 1903, ch., 112, the Supreme Court in
Equity Act, this objection cannot prevail. That section
distinctly states that “the Court or a Judge shall have
power to enlarge or abridge the time appointed by the
provisions of this Chapter regarding the practice or pro-
cedure.” The 6 days rule is a time appointed by the pro-
visions of this Chapter, and it clearly relates to procedure,
and that being the case, without in any way dissenting
from the decision of our Court in the case of Turnbull
Real Estate Co. v. Segee (1914), 19 D.L.R. 525, 42 N.B.R.
625, T am of opinion that the solicitor for Mrs. Sharpe,
having obtained an order from a Judge of this Court
abridging the time for service of these necessary papers,
the point taken by Mr. Wallace must fail.

Certain other points were taken and argued. It was
contended that there had been no personal service of the
order, and that this being a quasi criminal order, that it
was fatal to the proceeding that there had been no such
service. It is perfectly clear that the order came to the
knowledge of Sharpe, there can be no question about that.
It is not necessary to refer to all the facts which shew
that that was the case. One will be sufficient, and that
was that he himself made application to Grimmer, J., for
leave to take his children out of the Province, shewing
clearly that he was aware of the order made on November
19, and of the contents of that order, and further than
that the order was in his favor, as it really dismissed the
appeal which was made from Barry, J.s order giving him
the custody of the children. It was contended further
that the papers were not properly entitled, that the case
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as entitled “ccased to be” on delivery of the judgment of
the Supreme Court on which the order of November 19 was
made. The same practice apparently was pursued in this
case as was pursued in the case of Turnbull v. Segee, and
the authorities cited to us from the White Book by Mr.
Inches, including the case of O'Shea v. O’Shea et al (1890),
15 P.D. 59, satisfy me that this ground cannot prevail.

With regard to the claim that a remedy on the recog-
nisance is the only remedy, and that there is no breach
of the order because the recognisance has been given and
that the order was fulfilled when the recognisance was
given, I am of opinion that the same principle obtains in
a proceeding of this sort as in an ordinary case, and that
the fact that the recognisance was given in no way inter-
feres with the right to take proceedings for contempt in
the event of an order of the Court having been violated.
Neither can 1 concede to the view taken that because
criminal proceedings may have been taken under sec. 165
of the Crim. Code, proceedings for contempt will not lie.

In my opinion, the Court, being of opinion upon cousid-
eration of the facts disclosed by the affidavits and other
papers submitted, and the order of November 19, 1920,
that the defendant Sharpe has been guilty of a contempt of
this Court by a breach of the said order, the Court should
now order that the defendant Sharpe stand committed
to the common gaol of the City and County of Saint John
for his said contempt.

McKeown, C.J.K.B.D. (oral) :—In answer to this motion
made by "'r. Inches a number of points have been urged
by Mr. llace, counsel for Sharpe, and he has pressed
them i the Court in a way that leads one to the con-
clusion that he has expended a great deal of time and
learning in presenting his client’s case. These individual
points have been taken up seriatim by the Chief Justice,
and he has, to my mind, disposed of them in a most satis-
factory way. I concur in the conclusion at which he has
arrived and the reasons which he has given for coming
to that conclusion. It is not necessary to say anything
concerning what may happen later, but I may express
regret that something a little more substantial in the way
of defence could not have been suggested to the Court.
This is the second flagrant disobedience to the order of
the Court on the part of Sharpe, and to-day we find that
notwithstanding he has been given noti~e of this hearing,
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the act of contempt still continues—that is to say, that
he has not thought it necessary to have brought the child-
ren into the locality in which the order of the Court says
they must be kep.. In defiance of the order of the Court,
and I am pleased to be able to state in defiance also of the
advice of his counsel, he has committed this contempt.
The Court, I conceive, has no desire to exercise the almost
unlimited power it has, to oppress anybody, but it must
see that its orders are obeyed, and those who do not
appreciate the binding force of the order of a Court must
be made to understand that its commands cannot, at tne
desire, or at the whim of the party at whom they are
directed, be flouted and set aside.

I concur in the conclusion which has been pronounced
by the Chief Justice of the Court, that Sharpe be com-
mitted to the common gaol of the City and County of Saint
John, for his contempt.

Grimmer, J. (oral) :—I concur, for the reason I think
the contempt of which the defendant has been found
guilty, in fact which he admitted himself to be guilty of,
was a deliberate contempt and a disregard of the order of
this Court on the part of the defendant. I wish there was an-
other way in which I could put it, but having made applica-
tion to have the order of the Court changed for the purpose
of his own convenience, and the members of the Court who
heard that application having refused it on the ground
solely that no sufficient reason was presented to us why
it should be changed, after hearing that decision—having
been present in Court when it was given—he then assumes
to himself the privilege of defying the authority of this
Court and takes or removes the children beyond jurisdic-
tion. I can conceive of no more serious contempt that
tunate not only for the defendant but particularly for the
could be exercised by anyone, and while it is very unfor-
children that their father should have chosen to pursue
that course, yet the dignity of this Court must be upheld
in circumstances of this kind, and I concur with the con-

clusion at which the other members of the Court have
arrived.

Application granted.

App. Div

Rex

Y.
Suane

AND
LaNGLey
ix  Parm
Suarer,




268

B.C.

C.A,

Magsmann
v
CaNapiaN
PAcIFI
Lusprg
Co.

S R el e S i

e A g S

=

DOMINION LAW REPORTS. [61 D.L.R.

MARSHALL v, CANADIAN PACIFIC LUMBER €O,

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher and McPhillips, JJ.A. September 9, 1921,

Judicial Sale (8IHB—30)—Company in Liquidation—Receiver
Authorised by Court to Borrow to Carry on Business—I"ro-
vision Made for Sale of Property in Case of Defanlt of Pay-

—Sale by ublic Auction in Accordance with Order—
art of Property not Included in Particulars of Sale—Right
of Court to Order Recelver to Give Deed to Property not

Included,

Where a receiver is empowered by order of the Court to borrow
sums of money for the purpose of carrying on the business
of a company in liquidation, and it is provided that upon
default of payment the creditor is to be at liberty to sell the
property of the company as directed in the order and through
the misapprehension of the solicitor who prepares the condi
tions of sale and particulars, part of the property which
should have been included, is deliberately excluded from the
particulars, such property cannot be said to form part of what
was offered for sale or purchased, and an order that the
receiver execute and deliver a conveyance of such excluded

property to the purchaser, is wrongly made and will be set
aside,

APPEAL by plaintiff from a judgment of Morrison, J.,
ordering the receiver to execute and deliver to the pur-
chaser of certain property at a public auction, a deed to
property not included in the particulars of sale, such pro-
perty being excluded from the particulars owing to a mis-
apprehension on the part of the solicitor who prepared the
particulars. Reversed.

F. T. Congdon, K.C., for appellant.

H. Symes, for London and Canadian Investment Co.

Alexander, for Dominion Bank.

Macdonald, C.J.A.: — 1 would allow the appeal for the
reasons given by my brother Galliher.

Martin, J.A. (dissenting), would dismiss the appeal.

Galliher, J.A.:—This is an appeal from the order of
Morrison, J., by which it was ordered that the Receiver,
Leonard Austin Matthews, do execute and deliver to the
London and Canadian Investment Co., Ltd., a conveyance
of a certain Lot 14, as therein described, together with a
portion of the foreshore abutting on said lot, also fully
described in said order,

Matthews was the Receiver for the defendants, the Can-
adian Pacific Lumber Co., Ltd. (in liquidation), and as such
Receiver was, by order of the Court (Murphy, J.) em-
powered to borrow large sums of money from the Dominion
Bank for the purpose of carrying on the business of the
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company, and by said order the sums so borrowed, together
with interest, were declared to be a charge upon the re-
venues and upon the whole property and assets of the com- -~
pany. Marsians

It was further provided that in default of payment i « \\‘\m\\
monies so advanced that the Dominion Bank should, under e
certain conditions, and after giving certain notice, be at ¢ "
liberty to sell the property of the said company in the
manner directed in the said order. Default having been
made the bank proceeded to sell the property by public
auction and the respondents, the London and Canadian
Investment Co., through their manager, E. W. Hamber, be-
came the purchasers at such sale,

This Lot 14 and that portion of the foreshore abutting
thereon, which 1 have before referred to, were not included
in the particulars of sale and upon discovering after the
sale that they had been omitted, application was made to
the Receiver to execute a transfer of these to the pur-
chaser. This was not acceded to and an application was
made to Morrison, J., who granted the application and made
the order appealed from.

This application was made jointly by the Dominion Bank
and the London Canadian Investment Co., Ltd., represented
by separate counsel at the hearing.

There was also represented by counsel at the hearing the
Receiver—the plaintiffi—the defendants, the Canadian
acific Lumber Co., Ltd., and the Trustees Corporation Ltd.

It appears that in February, 1913, . . the Dominion Gov-
ernment expropriated the whole of Lot 14 and the water
lot adjoining for the purpose of constructing a Government
wharf, and later on, discovering that the whole of said lot
and water lot was not required for such purposes, the
Minister of Public Works of Canada gave notice of abandon-
ment of that portion of Lot 14 and water lot adjoining,
which is now the subject of dispute, said notice bearing date
February 5, 1914, and served on Messrs, Davis & Co., solici-
tors for the Receiver, on or about February 16, 1914,

Mr. Tiffin who appeared on behalf of the Receiver, in the
expropriation proceeedings was not aware of this abandon-
ment, as the Receiver’s solicitors at that time were Mess::
Davis & Co.

In preparing the conditions and particulars for sale on
behalf of his clients, the Dominion Bank, Mr Tiffin, not
being aware of the abandonment, excluded Lot 14 and the
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adjoining water lot, as he thought the Dominion Govern-
ment had taken all of said lot and water lot and that they
were no longer the property of the Pacific Lumber Co. (in
liquidation).

These particulars were checked up with a Mr. Speer, in
the office of Davis & Co., who apparently had forgotten or
did not know of the abandonment by the Government.

It is abundantly clear that the Dominion Bank intended
to sell under its securities all the property of the Pacific
Lumber Co., and the Receiver states, that had he known
Lot 14 and the water lot were not included in the particulars,
he would have had same inserted before the sale, as he was
aware of the abandonment.

It is equally clear I think from Hamber’s affidavit that
he thought he was bidding on the whole of the company’s
property, including Lot 14, as he says that prior to the sale
he had seen this property used as a piling ground for the
mill and though he did not identify the description with that
in the particulars, he took it into consideration in the valua-

, tion on which his bid was based and believed it was in-

cluded. Moreover, he made enquiries and was justified in
believing from such enquiries that he was purchasing the
whole of the company’s property.

We have, then, this situation—the Dominion Bank be-
lieved they were selling all the company’s property and the
purchasers believed they were purchasing same. But the
fact is that the property in question was not included in the
particulars and was never sold (subject to a phase of the
question, I will deal with later).

Now as I have before pointed out it seems clear that it
was the intention to sell and the intention to purchase all
the company’s property, but through a misapprehension as
to the ownership of the property in dispute, it was de-
liberately excluded from the particulars of sale and cannot
be said to form a part of what was offered for sale or pur-
chased.

The phase of the question referred to above is whether
under the paragraph at p. 61 of the Appeal Book, the pro-

perty in question could be said to come within the word
“plant.” The paragraph is as follows:—

“On the property situate at Vancouver are mill buildings,
plant and machinery fully equipped for a capacity of ap-
proximately 80,000 feet per day. The mill is at present
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leased to a lessee whose lease expires on January 1st,
1921.” g

Now a piling ground is a very necessary adjunct in con-
nection with a mill of this capacity, or any mill for that
matter, but whatever force there might be in the conten-
tion that as such it might be treated as plant, is, I think,
nullified by the fact that under the heading “Vancouver”
at p. 56 of the Appeal Book, we find a particular description
of the real estate connected with the mill site set out and
the property in question forms no part of that description,
neither is the lease mentioned at p. 61 before us, so that we
are in no position to determine whether that would throw
any further light on the matter.

I regret to have to come to the conclusion that the ap-
peal must be allowed, as I have no doubt that but for the
misapprehension on the part of Mr. Tiffin this matter would
never have been before us.

In connection with this I wish to point out that in my
opinion there is not a shadow of suspicion that can attach
to the bona fides of either Mr, Tiffin or Hamber in this trans-
action. Both acted bona fide throughout, and unfortunately
for Hamber or his company, he believed he was bidding on
and purchasing something not actually included in the sale
particulars,

McPhillips, J.A., would allow the appeal.

Appeal allowed,

REX v. HONG LEE ALIAS WAH CHEW.
British Columbia County Court, Cayley, J. September 17, 1920.

Appeal (§10—25)—Under Summary Conviction Procedure from
Dismissal of Charge—Opium and Drug Act 1908 Can., ch. 50
and amendments—Status of Crown and of Police Court Clerk
to Appeal—Persons “Aggrieved"—Cr, Code sec. 749,

Where there is an acquittal upon a charge tried under the summary
convictions procedure (Cr. Code Part XV) for an offence against
public order created by Dominion statute, ex. gr. the Opium
and Narcotic Drugs Act, the Crown is a party aggrieved and
the police court clerk who laid the charge on behalf of the
public is a party aggrieved under Cr, Code sec. 749 for the pur-
pose of instituting an appeal taken on behalf of the Crown and
of such complainant. In such case it is not essential that the
complainant should have suffered any pecuniary damage by
the dismissal order which is the subject of the appeal,

APPEAL from the decision of the police magistrate at
Vancouver, dismissing a charge of having in his possession
morphine, cocaine and opium, for other than scientific or
medicinal purposes.
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Reid, K.C., for the prosecution.
J. A. Russell, for the accused.

Cayley, Co. Ct. J.:—This is an appeal from a decision of
the police magistrate, dismissing a charge brought against
Hong Lee for having in his possession morphine, cocaine
and opium for other than scientific or medicinal purposes.

The information was laid by Earl E. Robinson, who de-
seribes himself in the information as simply “Earl E. Rob-
inson.” The notice of appeal reads as follows:—

“Take notice that The King, on the information of Earl
E. Robinson and the said Earl E. Robinson being persons
who think themselves aggrieved, intend to prosecute an
appeal,” ete.

Mr. Russell for the respondent, now objects that the King
and Earl E. Robinson are not parties “aggrieved” and that,
therefore, the appeal should be dismissed. He relied upon
Rex v. Suckling, decided December 5, 1919, [1920] 3
W.W.R. 89], where I sustained the objection then taken
on the ground that the appellant was not a party aggrieved.
He also cited Rex. v. Lee Tan and Lee Him, a decision dated
March 18, 1920 [61 D.L.R., 35 Can. Cr. Cas. 377, 28 B.C.R.
49;] in which I sustained a similar objection, but those
cases are, in my opinion, quite different from the present
one.

In Rex v. Suckling the King did not appeal. Complain-
ant went into the box, and being asked whether he felt
himself aggrieved or not, stated that the appeal had been
taken without his knowledge and without his being con-
sulted, and that he did not consider himself to have been
“aggrieved.” The complainant was, at that time, police
clerk of the City of Vancouver, just as Earl E. Robinson
was, in the present proceedings, police clerk of the same
city. In Rex v. Lee Tan and Lee Him, 61 D.L.R., 35 Can.
Cr, Cas. 377, the appellant was president of a Chinese Club.
He laid his information, however, as a private person and
in his notice of appeal, he appeared as a private person.
whereas the property, whose destruction he complained of,
was admitted to be the property of the club. I decided, in
that case, that the appeal was not rightly taken in the form
in which it was taken; that it was the club which was
“aggrieved” but as the club did not lay the information and
as the complainant did not lay the information in the name
of the club, he had no locus standi to appeal.

In the present instance, the complainant, Earl E. Rob-
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inson, goes into the box and states that he is the police
clerk of the City of Vancouver and that it was on behalf
of the public that he laid the information against Hong
Lee. Upon the charge being dismissed by the police magis-
trate, he authorized an appeal to be taken and instructed
counsel for the Crown, although, as a matter of course,
we know that the real authority to appeal came from the
law officer of the Crown and that Mr. Robinson's “author-
ity” and “instructions” to appeal were formally given by
him to counsel for the Crown at the direct request of coun-
sel for the Dominion Government, It is well to have all
the facts as they actually are. Now, as police clerk repre-
senting the public, it may be said that Mr. Robinson was
not an agent of the Crown, and this feature is the only thing
that makes me hesitate in the conclusion which I have
come to dismissing the objection of Mr. Russell, but I con-
sider that the Crown has adopted Mr. Robinson as its agent
and that the Crown is always behind every public official,
who lays an information in the course of his duties as an
official. The Crown is present in every Court of Justice
and is properly said to be represented by public officers
while performing their public duties and within the scope
of their duties. The Crown is, therefore, properly joined
as appellant in this case, so that the question comes down
to this: Can the Crown be said to be “aggrieved” in the
sense in which the word “aggrieved” has been used in the
past, especially in such cases as Rex v, The Justices of
Essex (1826), 5 B. & C. 431; Harrup v. Bayley (1856), 6
ElL & BL 218; 119 E.R. 845, and The Queen v, Justices of
London (1890), 59 L.J.M.C. 1467

The position of the Crown in regard to offences is set
out in Blackstone’s Commentaries, Lewis’s Ed., Book 1, cap.
7, p. 268, quoted in Stephen’s Commentaries on the Laws
of England, 15th ed., vol. 2. pp. 579-80, as follows:

“All offences are either against the King's peace or his
crown and dignity ; and are so laid in every indictment. For
though, in their consequences they generally seem (ex-
cept in the case of treason, and a very few others) to be
rather offences against the kingdom than the King, yet as
the publie, which is an invisible body, has delegated all its
powers and rights, with regard to the execution of the
laws, to one visible magistrate, all affronts to those powers
and breaches of those rights are immediately offences
against him to whom they are so delegated by the public.

18—61 n.Lw.
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He is therefore the proper person to prosecute for all public
offences and breaches of the peace, being the person in-
jured in the eye of the law.”

There is, of course, a slight difference between the injury
the Crown is supposed to suffer and a grievance which an
unsuccessful complainant must shew, but to interpret sec-
tion 749 of the Code (Criminal Code, Canada) as meaning
that no one can be “aggrieved” unless he has suffered
pecuniary damages would not be interpreting the section in
a reasonable sense. I think the section must be inter-
preted as extending more widely the liberty of an appeal;
that is, extending it from those who had been convicted and
were appealing, to those who prosecuted in an official capac-
ity and alleged themselves to be aggrieved although not
pecuniarily hurt by the decision. The public are the real
parties behind a public official who acts as prosecutor, and
the public is, in this appeal, represented by the King. To
construe the word “aggrieved” in the same sense as it is
construed in Harrup v. Bayley, supra, would be to deprive
the Crown in every action of a right of appeal from an
erroneous decision of a magistrate. I do not agree with
that. The Crown is always “aggrieved” when there has
been a failure of justice. When there is a conviction, the
accused is assumed to be “aggrieved”; when there is ar
acquittal and the law officers of the Crown advise that the
magistrate should have convicted, the Crown may properly
allege in the notice that it is aggrieved, and police officers
and police-court clerks, “who are complainants for the pub-
lic,” have a right to allege that they are “aggrieved.” In
Blackstone’s words, the King is “the proper person to pro-
secute for all public offences and breaches of the peace,
being the person injured in the eye of the law.” and this
of course, includes appeals from acquittals by magistrates.

Preliminary objection overruled.

IN RE BOYD,

Nova Scotia Supreme Court, Harris, C.J., Russell, J., Ritchie, E.J.,
and Mellish, J. September 17, 1921,

Infants (§1C—11)—Parent's Right to Custody—Welfare of Infant
o be Primarily Considered—Custody of Infants Act R.S.N.S.
1900, ch, 121 see. Z—Jurisdiction of Court to Overrvide the
Common Law Right of the Father to the Custody of the Infant.

Section 2 of the Custody of Infant