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IMPORTANT BUSINESS NOTIOE,

Fersons indelted to the Proprieors of this Journal are requested to remember that
all our past due accounts have been placed in the hands of Messrs. Polton & Ardagh,
Allorneys, Barrie, for collection; and that only a prompt remttance o them wnll
save oosts,

I is with great reluctance that the Froprictors have adopled this course s but they
Rave been compelled to do 3o £n order (o enable them to meet thetr current expenses,
which are very heary.

Now that the ussfulness of the Journal is so generally admitted, it would not de un-
reasonable o expect that the Profession and Officers of the Courts would accord st a
liberal support, instead of allowing themselves o be sued for their subscriptions.

TO CORRESPONDENTS—See last page.

&lre Tpper Canada Laty Journal,

MARCH, 1860.

ERRATUM,

In our report of Potter v. Carroll, in the last number of
the Law Journal, it is stated that Richards, J., dissented
from the judgment of the Court. We are informed that
this is an error, as the judgment pronounced was unabi-
mous. Our readers therefore will please make the neces-
sary correction.

RETURNS OF CONVICTIONS TO QUARTER SESSIONS.

The office of Justice of the Peace is not free from respon-
gibility, and yet there is cne duty which, of all others,
appears to be very generally neglected. It is the duty which
the law imposes upon cvery Justice of the Peace to make
returns of convictions had before him, in the manner pre-
soribed by statute.

To the nature of this duty and the penalty for neglect of
it we propose in this number to direct attention.

Estensive powers are entrusted to Justices of the Peace,
including the power in given cases to finc and imprison.
This power is one which, if not placed under check, may
be abused in many ways. If abused to the detriment of
the liberty of the subject, the subject has his remedy for
damages. But as the fines to be imposed do not belong to
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the convicting justice, if not called upon to give an account
of them there may be an abuse of much magnitude, though
no particular individual suffer wrong thereby. The suf-
ferer would be the Crown—the guardian of the public—

‘which would be defrauded if fines were improperly with-

held.

The oftice of Justice of the Peace is not to be decmed
one of profit. Nothing would be more revolting to .very
principle of British justice than that magistrates should
make a livelihood out of fines imposed in the discharge of
official duty. Were this allowed, the frailty of human
nature might lead the justice to impose a fine not so much
in proportion to the wrong committed as in propottion to
his own actual wants or sordid craving for gain. Thus the
liberty of the subject would be at the mercy of avarice, and
the administration of justice would become & subject of
scorn.

The Legislature hasdecmed it prudent to provide certain
checks as preventives of these abuses.

On 27th August, 1841, an act was passed, reciting that
for the more effectual recoveryand application of penalties,
fines and damages, imposed by Justices of the Peace
according to law, it is necessary and espedient that such
justices shall, fogether with the convictions, make a due
return thereof to the General Quarter Sessions of the Peace
of the district in which such penalties, fines and damages,
have acerued. (4 & 5 Vie. cap. 12.)

In the case of a conviction, it is very doubtful whether
a return of the conviction itself, without the formal return
of the particulars rendered necessary by the statute, is
sufficient. In Kelly q. t. v. Cowan, 18 U. C. Q. B. 104,
hereafter noticed, which was the case of a conviction by a
single justice, the Chief Justice of Upper Canada made
some observations that appear to favor the affirmative of
this proposition; while in Murphy g. t. v. Harvey, decided
during last term in the Court of Common Pleas, but not
yet reported, the Chief Justice of the Common Pleas ex-
pressed an adverse opinion—at all events as regards the
casr. of a conviction by two or more justices, which was the
case then before the court.

The ouly safe course for a justice to adopt is in the
words of the preamble of 4 & 5 Vie. cap. 12, ¢ together
with the conviction, to make a due return thereof, &c.”

The act now regulating the returns is chapter 124 of
the Consolidated Statutes o Jpper Canada.

By section 1, it is provided «That every Justice of the
Peace, before whom any trial or hearing is had under any
law giving jurisdiction in the premises, and who convicts
or imposes any fine, forfeiture, penalty, or damages, upon
the defendant, shall make a retura thereof in writing under
his hand to the next cosuing General Quarter Sessions of
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the Peace for the county in which such conviction takes
place, and of the receipt and application of the moueys
received from the defendant.”

By the same section it is provided, ¢ That if tho conviction
takes place before two or raore justices, such justices boing
present and joiving in such conviction shall make an tmme-
diate veturn thereof.”

The following is the form of the return given by the
statute

Time when Jmld or to‘
bo pald to ¢ald justice.

3
| To whom paid over by

If not pald, why not, anpd
general observations, if
any.

Nameof the prosecutor:.,
Nature of the charge.
Dxto of convlction.
Name of ecnvictin,
Justico.
Amount of pealty, fine,
or damsge.
sajd justice.

Namo of the defendant.

All expericnce proves that it is not enough for the
Legislature to enjoin that given things of a public nature
ghall be done, but must go further, and state that if not
done, there shall be a given penalty. So the Legislature
has done here.

1t is provided by section 2 of the same statute, “that in
case the justice or justices beforec whom any such convie-
tion takes place, or who receives any such moneys, neglect
or refuse to make such return thereof, or in case any such
justice or justices wilfully make a false, partial or incorreet
return, or wilfully receive a larger amount of fees than by
law authorized to be received, in every such case sach
justice and justices, and each and every of them, so
neglectivg or refusing, or wilfully making such false,
partial or incorrect return, or wilfully receiving a larger
ame:nt of fees as aforesaid, shall forfeit and pay the sum of
eighty dollars, together with full costs of suit, to be
recovered by any person who sues for the same by action
of debt or information, in any court of record in Upper
Canada; one moiety whercof shall be paid to the party
suing, and the other moiety into the hands of her Majesty’s
Receiver-General, to and for the public uses of the Pro-
vinee.”

Every prosccution for any such penalty must be com-
menced within six months next after the cause of action
acorues, and the same is to be tried in the county wherein
the penalty was ingnrred (sec. 3).

The object of the Legislature in passing these enact-
ments is, to compel justices to make a return of whatever
fines thoy impose, in order that their diligence in collecting
tho fines may be quickened, and in order that it may bo
kanown what money they admit themsclves to have received,
or that they may be made to account for it (O Reilly q. ¢.
v. Allan, 11 U.C Q.B. 415).

It secms to be no excuse for neglect to make the return
required, that the conviction made was an illegal one.
The Coutt of Queon’s Bench expressed the opinion, that if
o justice of the peace makes a cenviction in fact—not an
imperfect one, but one upon the face of it good—there
must be a veturn of it. If he, after conviction, discover
that the conviction was illegal, and for that reason forbear
to enforce tho fine, his obvious course would be to make
the return as the law directs. and at the same time explain
in the return that the fine is not collected, because the
justice doubts the legality of his conviction. (5.) It is
proper, however, to observe, that the late Chief Justice
Macaalay, in oue case, expressed much doubt as to tho
corr :ctuess of this ruling, and inclined to the opinion that
an illegal couviction is no couviction, and therefore not
necessary to be noticed in & return (Spillane v. Wilton, 4
U.C. C. P. 242).

Some doubt has existed as to whether an appeal from
the conviction to General Quarter Sessions is a sufficient
excuse for not making the return. The point has recently
received a judicial exposition (Kelly g. 2. v. Cowan, 8 U.C.
Q.B. 110). The better opinion now appears to be, that
aotwithstanding an appeal, a return of some kind must be
made. If the justice return the conviction alone, and in
any way make it appear on the face of the proccedings
transmitted that the conviction has been appealed from, it
seems he cannot properly be convicted of having either
refused ov neglected to make the return required by the
statute. The appeal should suspend all procecdings as re-
gards the collection of the fine, but, singular to say, the
act regulating the appeals from convictions by justices
makes no provision for giving notice of the appeal to the
couvicting justice, or to stay his proceedings to collect
any fine imposed by him (Murpky ¢. ¢. v. Harvey, ubi
supra). If the appeal after the conviction is so returned
be zbandoned, then it clearly rests with the justice to
proceed and collect the fine; and after having collected
it, he would be bound to make a roturn, showing
the payment, to the Court of General Quarter Sessions.
If the contrary course were adopted, there would be much
confusion. One object of the return is, to inform the
Court of General Quarter Sessions what has been done by
the convicting justice. If the convicting justice make no
, retura of any kind, he leaves the Court without information
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of the fuct that there has been a conviction. If tho appeal
be abandoned, the Court of Sessions would not be in pos-
gsession of the information that a conviction had tuken
place, and so would not have the means of calling the jus-
tice to account, in case he afterwards levied the fine and
made no return of it.

Where a justice of the peace committed and fined the
plaintf for carrying away some cordwood, and, after notico
of appeil, the prosccutor, finding that the cooviction was
improper, went to the justice, who drew out for him a
notico of discontinuance, which was served on the person
acting as attorney for the plaintiff, before the tuen vest
Court of Sessions, und the justice made a general return to
that Court, including this and another conviction, but ran
his pen through the eotry of this convietion, leaving, how-
ever, the entry quite legible; and made a memorandum at
the end of it as follows, ¢this case withdrawn by plaintiff,”’
the return wos held sufficient (Ball g. t. v. Fraser, 18 U.C.
Q.B. 100). The facts of this case, it will be observed, so
far from disclosing neglect or refusal, show that the justice
did, under the circumstances, all that he could do to com-
ply with the statute ; and it would be well for every justice,
when in a state of perplexity, to follow his example. The
courts will not allow a public officer, such as s justice of
the peace, to be vexatiously sued or needlessly harassed.
When it appears that everything was done that, under the
circumstances of the particular case, could be done, to com-
ply with the provisions of the statute, the justice may rely
upon receiving all necessary protection as against vesation
or oppression.

In each return, a justice may include as many convie-
tions as have, up to the time of the making of the return,
been bad before him ; but for every conviction omitted from
the return, he is liable to be sued for the penalty.

Where a justice at the ssme time convicted three per-
sons severally, and neglected to make a return of the con-
victions, he was held lisble to a fine of eighty dollars for
each one of the three couvictions (Donagh g. t. v. Long-
worth, 8 U.C. C.P. 487). So in the event of habitual
neglect, it may become a matter of most serious conse-
quence. Some magistrates, in the course of three months,
moke as many as twelve convictions, and, in the event of
neglect to make the requisite return to the next Court of
General Quarter Sessions, suck a magistrate would be liable
to a penalty of $960: It is tv be hoped that these remarks
will not be without due effect upon the many magistrates
who, by their inexcusable neglect of plein and known duty,
daily lay themselves open to be mulcted almast to ruin.

Another remark, and we have done. It is this: In the
case of a conviction by two or more justices of the peace, it
is the duty of cach and all to make the return. By this

wo mean tbat though only ons return is required, cach
justice is liable to a penalty of cighty dollars if that return
be neglected. Thus: it three justices conviet of an
offence, and no return bo made, the penalty, instead of
being ouly $80, would be $240, or $80 from cach (Vetcalf
q.t.v. Recve & Gardner,9 U. C. Q. B. 263). The moicty
of the penalty is given to any person, that is, to the first
person who shall sue for the same. The justico is not
liable to be sued by two or more persons for one and the
same penalty. If, however, the person who first sues do
so without any inteution of proceeding to judgment, so a8
to colleet the penalty, but in fact to protect the magistrate
from being sued by other parties for the same cause, such
device will not be allowed to succeed (Kelly ¢.¢. v. Cotan,
18 U.C. Q.B. 104).
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CHANCERY TERMS, 1860. (2.) That the ship, or ita rrocecds if in the regiatry, may te

arrested, and the wages will, in gencral,* be preferred to all

EXAMINATION . £RMS, other cliarges, if the value is insufficient to discharge all the

R aims upon tho ship. In the words of Lord Stowell, * It is
TOrOULD vvccssevocvcsvvsvunnveee Tth Februarg, and 4th September, fllno snilox,-)'s right to €1ing to the last plank of tho ship in which
8nndwich and Whitby ......... Zlat February, and 18th September. I ho has served.”

Chatham and Cobourg..... ... 28th Febiuary, and 25th September. , (3.) The Court is upen all the year round, and, s has been
London nud Belleville.......... 6th March, and 2nd October. said, the mariner can enforce, or rather initiate, his remedy
Brantford and Kingston....... 20th March, and 9th October. ; by seizure of the ship * between tide and tide.”

: : e It appears thata female mariner may earn wages and sue for
0
Hauwilton and Brockville...... 27th March, and 16th October. ( them in the Admiralty Court. Such a claim was pronounced

Bumo. and Ottawa .............. 31d April, and 23rd October. . fur io o caset decided by Lord Stowell, whero seaman’s work
Goderich and Cornwall ........ 20th Apiil, and Cth November. , was proved to have been ¢une, and well dune, Ly a2 woman.

I Itis a peculiar principle of the Court of Admiralty, that o

HIEARING TERMS. ; claim for wages is not absolutely forfeited by negligence or

From 23rd April, tu 3th May. From 1Uth Nov., to Ist Decembur. | incapncity, but the proper deductivn would be made to meet

the loss. In the words of Dr. Lushington,$ *“in this court

= where losses have occurred from the negligence or misconduct

LECTURES of the searacn, the amount of the loss enly 18 deducted from the

ON THE JURISDICTION AND PRACTICE UF THE Hlull CuURT oF | WA&e3; wherens in other jurisdictions, the contract not being
ADMIRALTY OF ENGLAND. fulfilled, the party suing would fail in recovering anything.

The Court of Admirslty has always sei its face against

BY JOHN MORRISB, ESQ. agreements entered into by seamen for the forfeiture of their

L — wages, or their remedies therefor. Lord Stowell, in the case

(Continued from our last.) of The Juliana (2 Dodson, 510), said:—This Court certainly

4.—WAGES. does not claim the character of a Court of general equily, but

Concurrently with the courts of common Iaw, this Court it is bound by its commission and coastitution to determine
- 3 . 3 - . * ¥ KR M H H H 1
entertaius jurisdiction in suits for mariners’ wages. Recent | the cnses subm:itied to its cognisance upon equitable priunciples,

statutes havo also given summary remedies for the recover |‘md according to the rules of natural jnstiqe: low far a
of seamen’s wages before justices of the pence, twhere th€| Court of law would limit its views of the question to the letter

amount due does not excced £50; and in such case no suit | of the contract, and leave these improvident men to find their
can bo now brought, either in this court or in a court of law, | (‘;&{;;3 332:;“0:&2“l,:,“;;e%u;tto,fpl;,fﬁ:; ;‘,';h,lf,'&'g';tg}’?; tsl:xxl‘:
* unless the owner be bankrupt or insolvent, or the ship be | stantially the same Ism not able to pronounce. There are
uqder arrest, (;r be sold by the authority of the Court °f Ad-) those who might, ;wrhnps lament if pthis humi)lo class of
nln.rn‘llty : orhu]ri es:;. 8 nll]nglstmte, ncn(;!.g under the authority of | suitors were compelledtoa .pilgrimnge through a second court.
e e ot b Mg by this Gouey o) i Comre s v dinposd ot s asihon, o thams
miles of the place where the scaman is discharged > Y1 will, as far as it can, protect these illiterate and inexperienced
shore.””® P rged or put on persons against their own jgnorance and imprudence.” The
Tho gt o tho Admiralty to maitain Juisicion i uis | 201 pon which he udgment, poceded i heon
fo;ganné;g mthngles ihtas oftenttll)egnﬁ?utesnor}ed in comon law States ; it is cited by Judge Story and Chancellor Kent with
fl(:e Ac.imirallty:}:r{hei;vxn\?n;is gn tb: g’:ozgx:ﬁeﬁi?t;;hgfsggnéz approbation, asft(iietl:.iding, **that whera xl\.voy.uge is divided by
and comvnicocr althogh . wayadmiad o e oxpay | ot oK of deliey, o propatipunt e, for mage a¢
?,%29 ih; ceontr:it is maﬁo on ?a,e:i‘ ‘ri\h?: (;-‘i u};;t 1osf af:;g.gg or invade that title, by renunciationsobtained from the mariners
was 8aid to be at first o mere induigence al?d to be at le‘:ath without any consideration, by collateral honds or by contracts
X X < SO ! A
j‘ustiﬁuble only on the maxim “quod communis error ﬂ;\cit ;‘:f;‘:ggl‘ﬂ étbe body of the shipping articles, are ineffectual
J“s;n}- tll))ut, as wnstobserved b{ a lgnrne}:i_ reporter, in a note to And uow by statute 17 & 18 Vict. c. 104, it is enncted
. 4 » . Co ’ 1 )
on(e o o ;egus?‘s a °]°°m.:".‘;n ‘t“v m w 'cli t}"“ ‘li°°‘."“.e WaS |« Phac no seaman, by reason of any agreement, shall forfeit
ZII ‘;‘!}mt us’agesz: cyo’nimlonn%r::: i;xl:xm::br?) iﬁ? upn&?pt]e:g his lien upon the ship, or be deprived of any remedy for the
any purpose, or give legality to what an Agct of P?!rli:ngent recovery of his wages to which he would otherwise have been
expressly prohibits.” The right of the iner to <0 entitled and that every stipulation inconsistent with this Act,
pressy p his wages is neor ol mnriner 1o proceed in | horehy any seaman consents to abandon his right to wages
igw court for 13}:5':1};;;(;: 8 fnowdcdcarly established, although | ;1" 41q case of the loss of the shiv, or to abandus any right
'enrleus;ns O;W 'cf 118 :;'.m ¢ a;;? open t criticism. which he may have or obtain in the nature of saivage, shall
e advantages of procceding 1u this court are:— be inoperative.” The same statute further enacts, in abroga-
(1.) That all the crew, howeyer numerous, can jvin in vne suit | tivn of the principle of the marine law, ** Freight is the mother
—_— of wages,” that no right to wages shall be dependent on the
* Merchant Shipping Act, 17 & 18 Vie, c. 103, 2. 189, enrmn% of freight ; and that every seaman or apprentice, who
% A friend, well Tersed In frelgn law, hae favoured mo with the fojlowing not | WORId be entitled to demand and recover any wages if the ship

::ot}lei:s:n;::m -:’1; gltf::mee;)t;ldn' gﬁi}?”: 13 an :r;mnd&m;xm' Jt 13 put fo in which he bad served had earned freight, shall, subject to
POSSes v Wy W o 0
old. axan error. Call it common nr consgetudlnmy ?u;', or ;seg:ev:.ﬂax:dol‘se{hg;: 1 all pther rules of law and condltlogls appl“.mb]e to the .case' be
aoy reason why it should Bave 1ess puwer to rejeal ur vary statotes then we , CDtitled to recuver the same, nuzmthsmndmg that frelghr, has
knove it has to re provicus caxes, and make new law where statutes and cases
aro silent? On the Continent, statutes are not considered to be exempt from the
overruliog power of sabsoquoat dinary lan, cor, practically, are thoy soq . ° 9D¢ excepilon Is where there isa buttomry bund,aud the ®ages aro anlcordent
here, hough our constitutional jealousy of o discrettonaty power in the judges : {0 it & in cases of colilston, if the marioers uf 1he dumaging vessel are beld In
!lx_:l;:llna“t!xq toml; zh:get;:ey!ﬁre L'nlom:-ewd wbent:o sep that they are repealed. ! fault; in both theso cases wages haso to be pastponed.

oword fstueina will not creats an estate tall, th 0
words in the statute de donis as much as Aars of the ,w;u‘;;hnl;l!lsn&:eogr&l:: ¥ Jane & Matitda, 1 Uagg. 187. 3 The Thomas Worthington, 12 Jur. 1053.
statute; eost. de dontsis, in fact, not sltogether iaw pow® 2 Abbot on Shipping, p. 453.
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not been earned : but that, in all cases of wreek or luss of the
ship, proof that he has not exerted himself to the ntmunt to auve
the shup, cargo, and stores, shall bar his clnim.®  Previously
to this statnte, where no freight was earned, the mariner, ns
a general rule, got nothing.

The Court of Admiralty will not enfirce contracts for sea-
mea's wages which are of u special na‘ure.  In o case in which
the mariner relied un an agreement, to the effect that he should
be paid wages at the rate of so much per month, and ls. $'d.
for every ton of 0il which should be obtained in the voyage,
which was a whaling voyago to the Greenland fishery, Dr.
Lushington, in giving judgment, thus exprossed himsel':—
* Supposing I was to pronounco for the wages as claimed, and
to compel the owners to bring in the £800 which it is alleged
they have received, in what way am I to apportion the shaves
of the seamen? [ must enter into n d'flicult investigation, and
decide upon hand money in advance, and what is termed strik-
ing or fish money, and the shares which the mariners are to
take for oil money per imperial ton,

* What must I do vesides?  Why, when the parties hecome
partners under these circumstances, I should further have to
decide between the intorests of the mariners and the owners;
for could I possibly determine that tho persons on board this
ship are to tuke all that has been saved, in total exclusion of
tho owners? Are they not partners in one and the same
adventure.

“ Woulid not the equitable course of proceeding be, that all
the parties should come in to share and receive a division of
the property which has been saveq, in proportion to the amounts
to which they may be respectively entitted? ‘This Court is
utterly incompetent to enter into any such apportionment.
I therefore feel bound to reject this summary petition, and I
do so upon three grounds—

**First, because the contract is a special contract, such as is
deseribed by Lord Tenterden as ousting the jurisdiction of
this Court.

 Secondly, becausn I conceive that I am confirmed by the
authority of Lord Stowell in so doing.

“ And lIastly, hecause the contract being in the nature of a
partnership, I should have, in entertaining the question, to
encounter such difficulties as would render it impossible for
the Cuurt to arrive at & just and equitable result,”

Foreign seamen can sue in the Admiralty Court, with the
consent of their consul, for wages carned on a foreign ship.
It appears to have been the notion at ono time that the Court
had no jurisdiction, save by the consent of the foreign minister
or consul.t In a case} which enme before the present learned
Jjudge of the court, he examined the ground upon which this
point was supposed to rest, and thus expressed himself with
reference to it :—* Now, upon general principle, T apprehend
that tnis court, administering as it does, o part of the maritime
faw of the world, would have a right to interpose in cases of
the present deseription. Can it then be consistent with the
principles of justice that the exercise of this right should de-
vend entirely upon the consent of a foreign minister or consul
who snould be authorised to prohibit the court altogether, or

* Sos. 182, 183.

+ Tho same gentleman who favoured me with tho noteat page 10, hax also given
mo tho followtog —* I presumo that the amhassad «+'s consunt was requited because
the Homaa law, which the Court of Admiralty follows, did not in general admit
the meru situntion of property as o suffeent founsdation for jurisdiction. The
plalotifT could bring even real'actions oply in the defondants domicile, until the
year 385 A.D., when ho was allowed the chiolre of bringing bis action in the placo
whera tho thing wassituste Gude. 1 3,¢.19,1.3  But the words of tho impertal
<constitution here refernd to are very ganeral, and have been carried out in prac-
tico by rules more or less libersl fa differont conntries. If a forelzn seaman con-
tracted fur wages abroad. and the ship properly belonged to a forelzn port. it
weonld liave boun far from belug ganerally admitted that the casual presenco of the
ship hirre wonlt fuund the jari«diction : and. I presuma. the ambassadaor's onsent
weas required as o scurity, that by exercising the junishiction we should not offend
€ho country t, which the shipbelanged  For personal actions of courso the ! aman
law gavo thoe choics between the furum di i of the defundant, and tho forum

<onlractys.”
3 Golubehick, 1 W, Rob. 145,

2

to induce it from exercising its jurisdiction 2 How would the

question stand in other conrts?  In other courts of this country

I have no doubt that the muriners might have instituted and

action, in personam, agninst the mastor, without refzrence to
Yany consent ut all. Why, then, should nut proceedings bo
r competent on their part, in this conrt, against the ship? For,
‘hy the genernl maritime law, the ship is the primary sectrity
for their wages. Is it just or proper that the consont of the
I foreign reprasentatise shoull he necessary to put this court in
i mation, and should not be necrssary in a conrt of common law?
How is it possible there can bo any such ditference between
them ?

“ U'pon general principle, then, Iam inclined to hold that
this court does possess a competent jurisdiction to adjudicate
in these cases ; at the same time, the exercise of this jurirdic-
tion is discretionary with the court; and if the consent of tho
rep-esentative of the Goverament {o which the vessel belongs
is witt.hield, upon rensonrble grounds being shown, the court
might éocline to exercise its authority. Indeed, circumstances
might occur, upon tho faco of tho case itself, in which this
difficulty might ariso, that the matter in dispute was so con-
nected with the municipal law of a furcign cuuntry, that this
court would he incompetent to render impartial justice: in
such cases, unduubtedly, the courtwould decline to adjudicate.”

Now, the practice appears to by, to requira notice to be given
to the cnnsuro." tho foreign country, on the commencement of
proceedings ; and if no intorference takes place, the cause pro-
ceeds without requiring any counsent. .

Formerly a master could not sue tho ship under any circum-
stances, his contract beiug beld to bo a personal ons with the
ownar. See Pritchard’s Dig. p. 475, .

But by stat. 7 & 8 Viet, ¢. 112, s. 16, the same liens and
remedies as & seaman had for the recovery of his wages were
given to masters, where the owner became bankrupt or insol-
vent. Ibid. p. 474 ..

And now, by the Merchant Shipping Act, 8.191, the conditicn
of bankruptey or insolvency of owner is withdrawn, and the
master has the same remedies as scamen. Ile can only sue
for his wages in the first instance; but if the owners set up
any claim of set-off, the Court may then go into all higaccounts
with the ship, and award him what may bedue to him. (The
Caledonia, and 8. 191 of Merchant Shipping Act.)

Where, however, the master has hypothecated the ship, and
the proceeds are insufficient to pay both his wages and the
bond, his claimed js postponed to that of the bondholder. {The
Jonathan Goodhue, Dec. 22, 1858 : Shipping Gazelle.)

2.~POSSESSION AND RESTRAINT.

The Court has always esercised a most useful and important
jurisdiction as between part owners. Tho rale it enforces is
of a twofold character: (1.) To give possession to the majority
as against n minority : (2.) To require the majority who are
in possession to give security for the safe return of the
vessel, to any part owner who dissents from an intended
voyage. To give cffect to either branch of this rule, the
ship can be at once arrested on the application of the me-
jority who want possession, or any one of the minority who
require sccurity. The latter cause is termed a cause of re-
straint —it does not seek possession, but to restrain the majority
from sending the ship to sea without first giving security.
In a cause of restraint aftec n ship has been arrested, security
must be given for the value of the applicant’s share before the
ship is relensed. The security is satisfied by the safe return
of the ship to some port in Enpland, even although that may
not be the port to which the vessel belongs. *The Court,” in
the language of Lord Stowell, “ in this operation is not merely
ministerial, for it compels the party aathoritively to find such
security ; it likewise compels the party to pay the sum stipu-
Inted in the bond given for the security. The bail bond contem-
plates no other object than the safe return of the vessel, or, in
default therecf, the payment of the stipulated sum.”
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A part owner who thus dissents, nod obtaina security, re
nounces all profit in the intended voyage. Ilo does not parti-
cipate in its risks, and he cannot, thorefore, share ita profita.
If tho owners in posscssion aro entitled to an equal number of
shares with those out of possession, the Conrt cannet interfere
to give possession to tho latter, vwho are cunsidered in the same
position as & minority, and entitled to the same rights as to
requiring security, &e., but are not entitled to possession.

Thus, without interfering with the right of property, or ut.
tompting to settle dikputes which the partics would be more
Jikely, and bettor able, to settleif left to themselves, the Court,
by thoe simple but just rule which I have stated, prevents the
injury which would result if any ono part owner could obsti-
natoly interfere with the enjorment of tho common property
and enforces the maxim that ." pe are built to plougﬂ the
ren, and not to lie by the wall.”

Tho Court cannot go beyond this protective power ; it cannot,
for instance, as between tho part owners, cumpei the sale of
the ship, or of any part owner’s share thercin.

Having thus the power to take possession of a vessel from
tho minority, and give it to the majority in interest, & fortiori,
it had the power to put the right{ul owner in possession, as
againet & mero wrong-doer or n person having no title. If,
however, there was a bonfl fide dispute as to title, the Court
could not, prior to the recent statute, have interposed. It had
no power to adjudicate on any question oftitle, as distinguished
from a question of mere possession.

These suits, for giving posscssion of a vessel cither to the
majority as against & minority, or to the rightful owner as
against o mere wrong-doer, or person having no title, are what
have usually been termed in this court * causes of possession,”
They formed u part of the ancient jurisdiction, which the
common law courts, after a good deal of conflict, allowed the
Admiralty to rctain, not because they could ot have twisted
the restraining statutes to embrace them, but because the
common law courts had not themselves any machinery to apply
the remedy which the Admiralty enforces by means of its
power of arresting the vessel.

Where the shares of the respective part owners are not ns
cortained, the Court of Admiralty had not furmerly jarisdictivn.
(Whether it has now or not depends upon the cunstruction of
the statuto of Victoria, which we shall presently notice.) In
the caso of Haly v. Goodson (2 Mer. 77), the Lord Chancellor
snid, * Where the shares are unascertained, and their respec-
tive amount, which is & matter of covenant and contract be-
tween the parties, is the subject of dispute, then if the Court
of Admiralty were to proceed, I apprchend that it would
render itgelf liable to a probibition. Upon that ground it is
therefore, that this Court ought to interfere on the preseat
occasion. It was in that case referred to the master to ascer-
tain the share~ of the plaintiff, who was seeking security, and
to approve of the amount for which the defendant should give
socurity.

At p{ge 137 of the same volume of Merivale, another case
Christie v. Craig, is reported, the marginal note of which is
a3 follows :~—* Injunction to restraiu the sailing of a ship upon
the application of a part owner refused, where the ship was
intended to sail the next day, and it did not appear by the
affidavit filed in support of the motion that there were any
ciroumstances to account for the plaintifi’s delay in applying.”

Thero are fow cases reported of applications to the Court of
Chancery for injunctions to enforce security as between part
owners. No practitioner would think of resorting to that
court, if the simple, expeditious and inexpensive remedy of the
Admiralty Court were available to him. This Court 13 open
all the year round to applications by part owners. In all or-
dinary cases this is proper, and the only ]proper, Jurisdiction,
and it may be question whether thedifficulties which formerly
stood in the way of the Admiralty Court interfering in such

cases a8 those just referred to, are not lessened, if nut removed
by tho statute of Victoria,

Hitherto we havo considered tho position of this branch of
tho jurisdiction of the Admiralty Court, prior to the passing
of the statute of the 3 &4 Vict. ¢. 65. By the 4th sect, of that
Act, it is enncted, that the Court shall have jurisdiction to
decide all questions as to the title to, or ownership of, any
ship or vessel, or tho proceeds thercof remaining in tho Regis.
try, in any cause of Jrossession, snlvage, damage, wages, or
hottomey ; thus restoring, to o great extent, one of the most
important branches of jurisdiction formerly exercised by this
Court. It was not until after the Restoration that the Court
appears to have been restrained by the common law courts
from instituting questions of disputed title to ships.

The effect of the statute I have referred to is, I take it, to
enable the court to decide all questions of title (. e. the legal
titlo carrying with it the right to possession), not merely where
they ariso incidentally in ﬁxo suit, but also where the suit is
brought with tho sole object of having the question of title
decided. *

In the case of foreign owners the Court would not formerly
exarcise jurisdiction as between part owners without tho con-
sent of the consul of tho country to which the ship belongs,
now I apprehend v ..'ceto, and non-interferenco by, the consul
is sufficient ; and even under the old practice a sentence of
the proper tribunal of the foreign country was deemed equira-
lent to the consent of the minister or consul; § thus where tho
Court of Admiralty of Rostock, to which place the ship be-
lunged, had ordered the master to delivor up the possession of
the ship, it was decreed by our Admiralty Court to Le given
up to the majority of owners, in their suit against the foreign
master and part owner. Such is the comity existing betwesn
this Court nand a properly constituted foreign tribunal, It is
cven part of the ordinary jurisdiction of this Court to enforce,
when necessary, the sentence of o foreign Admiralty Court;
thus differing essentially from our municipal couris. The
Court, however, has no power at the suit of a British part
owner of a foreign vessel to arrest hor, until bail is given for
her safe return to her own port abroad. In the case of tho
Arthur Bernstorfl (2 Eccl. & Adm. Reports, 30), in which this
point was decided, tho present learned judge of the Admiralty
Court said, in giving judgment, ‘“there is no duubt as tu the
jurisdiction of the Court, at the suit of o part of the owners,
to arrest a vessel which is goiog on a voyo%e of which they
disapprove, until security is given fur her safe retura to port;
but, to the best of my recvllection, this is the first time where
s British owner of a_part of a fureign vossel has sought to
apply the remedy, and I am of upiniun that I hase no nower
to grant it. If a British Merchant thinks proper to emhark
his property in a foreign vessel, he is at pecfect liberty to do
30 ; but this consequence must necessarily follow—he becomes
sabject to the law of the fureign state to which she belongs,
for her government and management. I cannot say what
that law may be with respect to the present case ; for aught I
know the remedy which exists in this country with respect to
British ships may exist in the country to which she belongs.
But to arrest a foreign ship about tc proceed on a voyage,
until bail is given for her return, appears to me to be noi only
without precedent, but contrary to all principle. If, indeed,
I was assured by competent informativn that such was the
{aw of the country to which tbis vessel belungs, then upun
that ground tho Court might porbaps be inducad to take it
consideration. As tho matter stands, however, I must reject
the motion.”

The British owner clearly has o remedy in the Admiralty
Court against a foreign ship, in order to obtain possession of it

® Sco 7he Eliza Cornish, 17 Jurlst 738.

Tho same rule applles to other cases in which foreigners seok the Court in
roference toa foreign ship, as wo have already ecen in the case of * wages.”
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from parties having no title,*—nnd in such cases the Court did '

nut, even Lofure the statute of Ve, feel itself so circumscribed
to inyuire .nto questions of title, as it did 1n an ordioary ense!
as between British suhjects ; for, ns Lord Stoweil remarked in't
une uf those cases, ** I the British subject cannot have justico!
dune him here, he cannot prucure 1t elsewhere.”
(To be continued.)

among lawyers, and also among philusophical students of
Erzlish institutions and English history. Until Mr. Lewis
wrote the paper which he rend hefure the Judicial Society, and )
which was the greundwork of the debate reported in a former
number of this Journal, 23 well as of its continuation, which'
svill be found elsewhere in our columns, there was no serious |
attempt, that we are awareof, to give any thing like a rational
account of the Inw of England on the subject. Hercand there,
in the reported cases, there were, ne duubt, dicta of eminent
judges, which afford some notion of the direction in which
they were dispused to seck for principles in favour of a con-
clusion which, at all hazards, thoy seein predetermined to
maintain. Unlike tho severe reasoning which characterises
most of tho authoritiesin which great principles are enunciated
for the first time, most of the leading cases on the law of
biasphemy bave beon charncterised rather more by appeals
to sentimental considerations than one hkes to see whero the
liberty of the subject is at stake. Mr, Lewis, howeser, has
boldly undertaken to treat the questionfrom a purely juristical
point ef view, and has produced a defence of the existing rule
of law, suchas has not hithorto appeared. Whatever learning or
ingenuity could say inits favour, hasbeen said by him. That
he has nevertheless failed to convince the majority of those
who hzard his paper read, only proves that he urgey in favour
of a position not quite tenable, ~ Accepting the definitions of
blasphemy given by Lord Erskine and uthers, Mr. Lowis pro-{
ceedls, in his paper, to show that according nut only to the law
of England, but to the law of socicty itself, the principle com-
mon to all those definitions is sound, and must be enfurced in
every well-regulated state. Ife sees in all the reported cnses
the purely practical aim of protecting the essential interests of
society at large, or at least of certain classes of society, which
according to his theory require the protectivn of the State,
namelv, the young, the ignorant, an(y tho poor. IHis argu-
ments generally may be stated as fullows :—The whole exist-|
ing fabric of aur constitution and povernment in this country
is identified with the christian religion, and ** has no other
foundation than the oath” which is taken by * the whole
Jjudicial fubric, from the king’s sovereign authority to the low-
est office of magistracy ,”” *“ the whole is built,” hesays, * buth
in form and substance, en the oath of every one of its minis- |
ters, to do justice as God shall help them hereafter. What
God?and what hereafter 7 Hisnext argument proceeds upon
the ground that the standard of morality in this country is the
Christian standard, and that it is criminal by ecofing and
derision, or as lawyers say, maliciously, to bring Christianity
into disrepute, because, by so doing, public morals are therehy
undermined. Next, he says, that tEe great majority of the
geople being professors of Christianity, they have a right to

e protected from insults offered to a creed which, at least,

has numerous positive sauctions such as its opponents do not
affect to rival.

THE LAY OF BLASPHEMOUS LIBFEL.
(From the Solicitors’ Journal.)

The discassions which haverecently taken place on the law
of blasphemons libel have attracted considerable attention

* Would he have an equal right to posseesion asx part owner agninst aminority
in intere:t, helng forelg ers and in postession? Having regard to tho above case
would not the Court, first cniquire, what is the law of the couutry, to which the
ship belongs, on this poiat?

It is obvious that, hewever ingenious may be tho argumenta
and illustrations brought forward in snp]mrt of these proposi-
tions, a good deal must necessarily bo left to the other side
to sav. The first thing to be done in auch a contruveray, as
Mr. Collier pninted out 'on Monday night is, to como to n clear
understanding of the terms employed on cither side. For in-
stance, granting all that Mr. Lowis asserts in his first proposi-
tion to be true, nnd even admitting that, according to Christian
doctrine there is peculinr obligation in an oath, novertheloss,
aceording to the law of England, the oath of & person not pro-
fessing Christianity, and oven of one who might bo genorall
characterired as an infidel, has equal forco and validity wit
that of n Chiristinn. AN that the law requires is o belief in a
stute of future vewarda and punishments, which is common to
other systems of religion.

As ta the argument deduced from the fact that the standard
of morality in this country is Christian, it may bo said that
morals are independent of all religious dogmas; and have &
foundation other than a spiritual one, so that there is no ne-
cessary conncction between morality and any form of religious
belief. The question raised ns to the right of tho great ma-
jority of any stato to have their religious opinions and sonti-
ments protected from insult, if not so spoculative as the last
one, is still too diffuse to bo treated within our narrow limits.
Every legal consideration, perhaps, might bo raised equally
well upon a narrow issue, by asking whether thero is any
reason in point of law why persons professing the faith of the
majority should be protected from attacks upon their faith of
a character snch as would ot give them a right to protection
if dirceted against opiniuns or sentiments not affecting religion,
entertnined by them. There is no difficulty of cuurse, if it be
assumed that the attacks are of such & nature ns to provoke
a breach of the peace, or in any way to come within the cate-
gory of public nuisance. The question is, whether if a man
uaes languago of such a character, or in such & manner as to
be innocent, when applicd to any other subject, is to be guilty
of a crime if he applies it to Christianity. In other words, is
therule of law to be dependent upon the subject-matter of
what 1 sritten, or upon the animus and intention of its author
and the ohject at which ho aims?  Mr. Buckle and Mr. Stuart
Mill eontend that any rule of law which can justify & proscu-
tion fur blasphemy, 8o far as it is fair and reasonable, must
necessarily be applicable to any analugous attack upon the
opinions of persons who are not Christinns. Mir. Baron Bram-
well appears to entertain the samo view, and to hold that the
only reasonable foundation of any such rule is the preservation
of the public peace. According to this doctrine, if honestly
applicf, there i3 no doubt that, every week, thero issues from
the press scores of publicativns directed against the views of
particalar bodies of Christians, and containing matter which
would be ns liable to subject their authere to prosecution as
many of those who have been tried for the crime of blagphemy.
It is difficult to understand how any prosecution could boe at-
tempted aceording to this doctrine, except where the publica-
tion in question endaungered the public peace; and therefore
the author of any attack upon Christianity, however violent or
scurrillous it might be, would be free frum all risk, except it
could he shown that he had thereby broken the public peace—
a conclusion which, if just, may perbaps have the effect of
making some converts to the views advucated by Mr. Lewis.
He altogether rejects the assumption of equality of rights be-
tween the advocates and the opponents of Christianity in this
country, or perhaps, we might say, of the adherents of any
form of religion, and those who deride religion altogether.
“The man which rajects religion,” he aays, *has nothing to
offer which can ontitle him to put the Christian under terms.
There is nosubject-matter for an exchange. Theoffence isall
on one side. How can any one defame infidelity, which, in
its very nature, abjures all claims to veneration, and which
says, ‘Let us eat and drink, for to-morrow wo die’” The
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difficulty which he would have in applying the doctrine here
laid down, would be to substantiate against a person accused
of blasphemy, that his opinions were of the character and tend-
ency described ; because it appears to be the necessary corol-
lary of Mr. Lewis’s proposition, that, if the acoused held other
opinions, and was very far from being such an atheist as is
assumed, he would have a right to put his accusers under terms,
and to require that no degree of passion or invective should be
allowed to be used against his creed, which be was prevented
from using against Obi_'ist.ianity. .

Practically, the cardinal difficulty of the whole sabject rests
in the distinction between heresy and blasphemy. According
to existing law, there is no essential distinction between the
two. Heresy plus invective, passion, or intemperance of ex-

ression, ¢s blasphemy. But law does not affect to touch
msidious attempts upon Christianity, however injurious or
wanton they may be, though it will prosecute a man who uses
the same weapons with far less effect, if he has not the same
regard for conventional forms.

DIVISION COURTS.

T0 CORRESPONDENTS.

AW communications on the subject.of Division Courls, or having
any relation to Division Courts, are in future to be addressed {o
% The Editors of the Law Journal, Barrvie P. 0.”

AU other communications are as hitherlo 1o be  The Editors
of the Law Journal, Toronto.”

OFFICERS AND SUITORS.

Procexpings oF A MEETING, held by the several Division Court
Clerks for the County of Waterloo, at Berlin, on Mondays,
the 20th and 27th days of February, 1860; convened for
the purpose of mutual information and improvement, by
s free discussion on the various matters connected with

. the operation of the Division Courts.
Present: Measrs. Wm. Davidsnn, Otto Klotz, H. MeCrune,

%oo. é}olcleugh, John Allchin, Michael P. Empey and William

endry.
Jolmy Allchin, Feq., was appointed Chairman, and
Otto Klotz, Esq., Secretary.

Among the several topics brought under consideration were:

1. The result of the operation of the 91st clause of the Act
of 1850; each Clerk having prepared a statement of the pro-
eeedings had and taken under said clause during a period of
sighteen months,—from the 31st December 1857, to the 30th
June 1859,—of which one geueral statement was compiled,
showing that the average per cent. of money realized under
the operation of said clause in the county of Waterloo is 51,
a8 will more fully appesr from the statement below.

2. The propriety of establishing a uniform mode of proce-
dure of Clerks in the discharge of their various duties, and the
necessity of establishing a uniform practice in the taxation of
costs.

The discussion on these topics, including the charges for
postages, resulted in the adoption of one uniform system.

3. The neocessity of further protection to execution debtors.

The meeting expressed the unanimous opinion that a larger
amount than that at present exempt from seizure, might with
propriety be allowed, under process, as a further protection to
a debtor.

4. The necessity of having a garnishee clause embodied
with the Division Court Act, which clanse was deemed very
essential for the benefit of Division Court creditors.

. The propriety of inoreasing the amount of olaim for
which personal service of & summons is necessary.

. The meeting being of the vpinion that it would. be proper to
increase the same.

6. The subject of fnmisliing each Div:sion Court office with

& Safe, sufficient to contain the court books and valunble
papers connected with the office; and the general opinion was
expressed that such a safe is required.

7. The appointment of a Delegate, in the event of a conven-
tion of representatives of Division Court Clerks from the sev-
eral counties in Upper Canada being held.

The meeting appointed Otto Klotz, Esq., Clerk of the Second
Division Court, Preston, as the Delegate for the Division Court

 Clerks in the County of Waterloo.

After having made provisions for the incidental expenses,
the meeting adjourned.

Jomy ArLomin, Chairman.
Orro Kuorz, Secretary.
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{At prezent we have not time to do more than to notice the .
ahove, and to state how pleased we are that in the county of |
Waterloo so much has been done towards carrying into effect
the suggestions from time to time made in this journal. We
hope that what has been done in Waterloo is only an earnest .
of what may vet be done in that county, and that the example
there set by Division Court Clerks will nut 1 e withvut sume
practical result as regard. the other counties of Upper Canada.

The Clerks of Division Courts bave a great deal in theirvwn
hands. By united exertion mach can be aceomplished ia the
way of bringing about necessary reforms. !

‘The success of the meeting to which we now refer was, we .
faney, in no small degree vwing to the active exertions of some |
encrgetic and clear-headed officer such as we take Mr. Otto !
Klotz to be. A Division Court Cleck of his ability, industry [
aud energy, in each county of Upper Canady, would without !
trouble brinyg about meetings such as that in his county in
every county of Upper Canada.

In all proceedings of the kind, a leader is required. The
great majority are more inclined to follow than to lead ; and
we congratulate the Division Court Clerks of the County of
Waterloo on having a leader in whom so much confidence can
be placed as Mr. Oito Klotz,

Nuw that the Legislature is in session is the time for exer-
tion.—Ens. L. J.|

U. C. REPORTS.

CHAMBERS.

Reporled by ROBERT A. HARnisoN, Esq., Barristerat-Law.

Boorn v. rue PrEsTON AxD Brrriy Rarnway Codpasy.
Tnterpleader for proceeds of goods sold—Action—Staying same upon payment of
Jroceeds—Cusis.

Whero a Sheriff zold ecrtain goods and chattels under an exesution, against the
property of defendants, and alter sal, but befoso the Shen(l had paid oser the
procecds to the execution creditor, a clalm was made on the Sheriff and an
action comunenced {or dunazes la respect of the goods and chattels sold ; but it
wais not proved that the goods aud chattels were sold under value, and the
exccution creditor sbwudon-d tho procewds, ap order was made staying tho
acti -n upon payment of the procceds withont deduction, and—as it apeared that
tho SherifTungbt bave applled for selief before activn—ujon payment of the costs

of the action.
Februrry, 1859,

This was an interpleader summons, granted on 31st December,
1859, at the instance of the Sherifi of the County of Waterloo,
calling on the pltintiff and Samuel C. Ridley to appear and state
the nature of their claims to the goods scized.

The parties appeared, and on their different applications the
summons was cularged from day to day till the prescut months.

The facty, as they appear in affidavits filed and on which there
was no dispute, were substantially as follows.

The Shetiff, on the 13t October last, scized a quantity of frame
timber, buards, dour and window framnes, tics, vails, truck wheels,
timber, 3 dirt cars, &c. &c., and he sold & quauntity of them on
17th and 26th of October, the remninder beng still in his hands.

On the -ith November, notice of Ridley’s claim was given to the
Sheriff.

Several communications passcd between Ridley's attorney and
the Sheriff, and the furmer would seem (o have formally laid claim
g;) :; larger quantity of property thau he ultimstely usSerted to

C s,

The goods seized were in different places along the line of road,
and many communications scem to have passed between the par-
tics, which, as is alleged, induced the Sheriff to delsy applying for
relief betore the 3lst December,

On the 23~d December, he was served with process at Ridley'’s
suit.

At the hearing, all partics agreed as to the ownership of the
property, nnd it was conceded that Ridiey was entitled 1o all that
hie finally pointed out as hisin the aflidavit of his agent, Cavpenter,
part of which were sold, and the proceeds were stit held by the
Sheriff nud the others still in his hands.

Several affidficits were filed as to what passed Letween the
Shentl and Mr. Martin, the plaintiff’s solicitor, the latter contend-
ing that he had not instructed the Sheriff to scize any property in
purticular.

It seemed conceded that the matter must be settled between
Ridley and the Shenff, as it was not clear that substantial justico
conld be attained by compelling Ridley and the plaintff to inter-
plead cither to the goods or the procecds, the plantiff not claim-
ing the goods claimed by Ridley, and it not being clear whetlier it
was at his special instance the latter were taken by the Sheriff,

HHarrison appeared for the Sheriff, aud cited Consol. Stat.
U. C., cap. 30, s. &, p. 383; Anderson v. Cualloway, 1 Dowl. P. C.
636 ; Scott v. Lewie, 4 Dowl. P C. 259 Bishop v. IHeneman, 2
Dowl. . C. 166 ; Washington v. Webd, 16 U, C. Q. B. 232

Llcad, for Ridley, cited Washinglon v. Webd, 3 U.C. L.J. 75.

Jucnson, for execution plaintiff, cited 1 Arehd. 1328.

fRead suggzested that Ridley would not be fully indemnified by
awavding to him the proceeds of hiz goods at sherifi’s sale, and
that the action should be allowed to proceed.

Hagarty, J.—The affidavits filed on behalf of Ridley contaio no
assertions that the goods have been sold at an undervalue, or any
especind datange sustained at their loss,

In a case in which the claim is not made until after the sale, I
do not feel called on to assume that the proceeds in the Sheriff’s
hands do not represent their full value.

It was also ohjected that the interpleader relief could not be
given as the money was made.

The Stat. Consol. Acts, cap. 30, s. 8, expres<ly speaks of claims
to goods andd chattels taken in exccution, or (o the proceeds or value
thereof, and enables the court or judge to deal with the case either
before or after return of the process, or before or after any action
has been brought against the Sheriff, ¢ and to make such rules
and orders as appear just according to the circumstances of tho
case.”

I consider the !aw to be settled, that an interpleader ean be
directed for the money in the Sheriff’s hands.—2Xall v. Kissock,
11 U. C. Q. B. 9; Scott v. Lewis, 2 C. M. & R. 289, and other
cases.

Assuming the jurisdiction to be clear, it remains to be secen how
the case should be disposcd of on the merits.

In Abbott v. Rickards, 16 M. & W. 195, Pollock, C. B., says,
1 find no suggestion in the affidavits of any special damage, and
the supposed hardships of the party of having his goods seized and
sold, perhaps for less than their value, and receiving only the
proceeds of the sale, is a matter which might and ouvght to be
brought before the judges.”

There may perhaps be some doubt as to the judge’s authority
under the act My impression is that he has a right to do ail that
is just, proper and equitable, under the circumstances.

Wanter v. Bartholomerw, 11 Ex. 703, is an cxceedingly strong
case. The Sheriff entered the house of one Mester, and there
scized goods in an execution against defendant.  Mester claimed
some of the goods, and commenced an action against the Sheriff
for breaking and cntering his house and seizing Lis goods. The
Sheriff obtained an interpleader summons, and Martin, B., ordered
the goads claimed by Mester to be given up to him, and the exccu-
tion creditor he barred as to them.  The Shkeriff to sell the other
goads scized in the house belonging to the defendant. and the
action against the Sheriff was ordered to be stayed.  The court,
after argument, refused to rescind the order so made.  Alderson,
£2.—¢ The object of the interpleader act is tho adjusting of ad-
verse claiins, but there is incidentally o power to protect the
Skeriff when he is subject o an action, and it is unjust thai he
should be sued.  If the Sheriff hias Leen guilty of misconduct, the
court will not protect him; but when he bas done no wrong, the
legislature intended that the court or judge who makes the inter-
pleader order should protect him ngainst vexatious actions. It is
nuch more just that the matter should be left to the discretion of
the court or judge, thau that the Sherift should be subject to vex-
atious actions.”

1 am of opinion that an order Le made that the action brought
by Ridiey against the Sheriff be stayed upon the Sheriff delivering
to liim all the goods mentioned in Carpenter’s affidavit ramainipg
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unsold in his hands, and paying to him the proceeds without de-
duction of the sale of hia (Ridley’s) goods as have been sold, and
that on such delivery and payment that Ridley be barred as against
the Sheriff and the exccution plaintiff of all claims in respect of
such seizure or sale. That the cxecution plaintiff be barred as to
the said goods of Ridley and the proceeds.

As the Sheriff might I think haveapplied before Ridley’s action
was brought, he must pay the costs of action. But under
the circumstances I think the parties must pay their own costs of
this application,

PurceLt v. McKEows. :

Insolvent deblor—1¥eekly allowance—Seduclion—Consol. Stat. 22 Vic. cap. 26, 5. 11
A prisoner in oxecution fn no action for seduction, is not entitled to weekly allow
ance, and if grauted, upon the defendant being recommitted to close custody
will be suspended.
Cravnsers, January, 1860.

Riciarps, J.—The learned Chief Justice of the Court of Com-
mon Pleas, having decided, in the case of Upthegrove v. Winters,
in Chambers, that where a defendant is in prison in execution,
under a judgmenirecovered for seduction, hie is not catitled to the
wecekly allowance, or at all events is not entitled to be discharged
from custody for noun-payment of such allowance in the first
instance, I am not prepared to differ with him on the question.

It may be open to discussion whether, under the 11th section of
chapter 26 of the Consolidated Statutes, s judge bhas not power to
recommit where the dcbtor, as in this case, is confined unlder a
Jjudgment in an action for seduction, though ke may apply for his
discharge for non-payment of the weckly allowance.

Looking at the facts disclosed in the affidavits filed on behalf of
the mother, that the girl seduced was not more than fourteen years
of age at the time of the seduction, I do not feel that the impiison-
meut should be merely noiwinnl. 1t is truc that the defendant
denics the seduction, but the verdict of the jury muast be considered
conclusive on this point.

On the whole, on the application to recommit, I must order the
defendant to be recommutted to closo custody for six calendar
months, to be computed from the first day of January, 1560, and
tben to he discharged.

The point raised in this case is precisely the same as in the one
decided before the Chicf Justico of the Common Pleas, o which I
have referred.

The order for the payment of the weekly allowance to be sus-
pended during the period of the six months’ imprisonment ordered
by me.

McKissoN . CaMrpeLL,

DPleading— Endorsemenls on Promissory Nole— Practice.

Anend t on a Promiseory Note before tho same is sizned, i3 considered as
part of such note.  1f inade after tho sigaing of tho note it will ot by so con-
sidered, but merely asa memoranlum to identify the note.

When there Is a reatonablo doult ae to certain pleas being good or bad, a
Judgo wiil not. on that account. dicallow them, Lut will permit tho defendant
20 plead them, leaving the plaiatifl to incet thein as hie msy Le advised.

Curavners, September 25, 1659.

This was the usual application to plead several pleas under the
C. L. P. Act, and the particulars of the case sufficicntly appear
in the judgment.

Ricuarvs, J.—The first plen is, that the note at the time it was
made, and at the time of the delivery thercof to Alonzo Hinds
by defendant, was drawn aud made sabject to a condition writ-
ten thercon to the effect, that the time for the payment thercof
shonld be extended until the said Alonzo Iinds peiformed or
procure the performance of the condition of a certain Bond there-
fore made, and exccuted by him to the defendant, fur the convey-
ance to the defendant by the said Aiouzo Hinds, and other partics
therein mentioncd, of a certain Lot of Jand therein described; but
that the said Alonzo Hinds did not perform the condition of the said
bond, or procure the performance thercof ; and the defendant fur-
ther saith, that after the making and delivery of the said nate, aud
before the commencement of this suit, the said note was by the
2aid Alonzo Uinds, without the consent of the defendant, altered
and chaunged in this, that the said condition was obliterated annd

erased from the said note in order to obtain for the said noto cuzr-
rency, and to render the same uncqnditional, and the said altera-
tion was not mnde in correction of any mistake originaily made in
the framing of tho said note, or to further the first intention of the
parties thereto or either of them.

2nd. That at the time of tho delivery of the said note to Alonzo
Hinds, there was written or endorsed thercon, a condition in
writing to the cffect that the time for the payment thereot should
be extended, and the defendant should not bo required to pay the
same until the said Alonzo Hinds performed and procured the
performance of the condition of o certain Bond therctofore made
anc executed by him to the defendant, for the conveyance to the
defendant by the said Alonzo Hinds, and the other parties therein
mentioned, of a certain Lot of land therein deseribed, but the said
Alonzo Hlinds did not perform the condition of the said Bond, or
procure the performance thereof—that after the making and de-
livery of the noto to the sald Alonzo Hinds, and whilst he was
the holder thicreof, Alonzo Hinds frandently and without the con-~
sent of the defendent, aud not in furtherance of the iuntention of
the partics thereto, or any of them, obliterated and erased tho
said condition 80 cndorsed on the said mote, by pasting on the
back of the said note, and over the back of the said condition, o
piece of paper, in order to conceal the same, and thercby to ren-
der the sad note negotiable ; and the plaintifi*s afterward accept-
cd and received the said note with notice of the premises hercin-
before mentioned.

Leeds v. Lancashire, 2, Campbell, 205. Declaration on a joint
and several promissors notes payable to order, made by defen-
daut and others. Itwas proven that before defendant signed there
was written on the back of the paper a» follows: ¢ The within is
taken for secwrity of all such balances as we may happen to owe
Leeds & Co., (the plaintitfs, ) not extending further than the with-
in named sum of £200; but thisnote to be in force for six months
and no moncey liable to be called for seoner i any case.” Lord
Ellenborough held this to be an agreement between tho partics,
and not a promissory note. He added, iun the bauds of a bona fide
holder, who reccived it as a promissory note, it might possibly bo
counsidered as such, but the present plai+ 7S can only treat itasa
guarantee to the amount of £200, as v them the eudorsement
must be incorporated with the body of the note.

Hartley v. Wilkinson, 4 Campbell, 127, sustains the doctrine in
Leeds v. Lancashire, and decides that an endorsement written be-
fore the note was signed, must be taken to be part of it, and that
as the note was to be void on any dispute arising between Lady
Wray and the plaintiff, the payment was a conditional one, and
the instrument a promissory note under the Statute of Anne—
this rule was upheld by the full court. Stone v. Metealfe, 4,
Campbell, 218.—An endorsemert made after the note is signed,
does not qualify the contract.

In Brill v. Crick, 1 M. & W, 282, the endorsement was written
upon the note after it was signed, but the endorsement was
not signed. It purported that the note was given upon the
conditions mentioned in a memorandum of agreement aunexed
to the note. la argument Stone v. Metealfe, Hurtley v. Wilkin-
son, and Leeds v. Lancashire, were referred to, and it was ad-
mitted if it bad been delivered absolutely as a promissory note,
it was not competent to the parties afterwnrds to limit its
negotiability by any endorscment upon it. It was held that it
was not a note payable en a contingency, as the agreement wasy
collateral to the nute.  Parke Baron said, the endorsement was
never intended to alter the legal cffect of the note; it wasin-
tended for the purpose of marking the note only, and to shew it
was the note referred to in the agreement, and concladed thus:—
** The averment of the endorsement brings it within the princi-
ple acted upon in Stine v Meicalje, as he has averred that the
note was signed and dulivered, and then the momorandum was en-
dorsed upon the back «f the note.

In Bawerbonk x. Montaro, 4 Taunton, 845, GibbsJ says: In
Ifoan v. Graham, (3 Camphell, 57,) the evidence of the undertzk-
ing to provide for the Dill was rcjected, merely beenuse it was
parol and could not be received to control written instruments
against an dnnocent indorser; but a party may, hy onc writing,
;:h:mge or contradict another, and there is no innocent cndorser
ere. "’
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I have not met with any case that decides expressly that an iu-
dorsement like tho present would prejudice the bolder’s remedy
on the instrument after it had passed into the hands of a third
party, and although Lord Ellenborough, in Leeds v. Lancaskire,
seews to iutimate that, possibly in the hands of a dona fide holder,
it might bo considered a promissory rote, yet in deciding on this
application, I do not feel warranted in disallowing the plea, and
thus shutting out thedefendant from raising the point in thiscase,
if he desires to do so. If the iustrument was not a promissory
note in its inception, it docs not seem clear that passing it away
to n third party could make it a note afterwards.

Both the pleas would be more clearly brought within the rule,
that defendant wishes to apply, by averring that the endorsement
was made thereon before the note was sigued by defeadant.

Weld v. Spicer—13 Q. B. 886, and in error at page 852 of the
same volume ; and Salmon v. Webd, 3 H. of L., Cases 510, all in
fact being on the same point, go to shew that many of the agree-
ments not to enforce the payments of notes, &c., on certain con-
tingencies, can only be enforced as covenants not to sue, and ¢an-
not be set up in answer to an action on the notes.

On the whole, I do not feel at liberty to refuse permission to
defendaut to file these pleas.

It may be that it would be sufficient to plead nonr fecit to bring
up the point, hut if the facts stated in the plea amount only to &
denial of the making of the note, pleading them in the form pro-
posed ean o no injury to the plaintiff.

Without deciding whether the pleas are good or not, I do not
feel at liberty to disallow them.

Qrder granted.

In RE EccLes ET AL,

Altorney’s Lill—Delivery and taxation thereof—Conveyancing charges.

An attoroey’s bill for convevaacing, Is tsxable under our Proviacial Statute.

The Master in taxing a bill for convey anciog, must decide 2« best he cau, accord:
ing to the contract oxpreseed or finplied butween the parties.

An attorney’s bill must have been delivered beferu It will bo referred to the Master
ﬁ{r taxrxuon, and if not desivered, the first application should be for thedelivery
thereof,

Affidavits fited in rupport of an applieation for the delivery or taxation of an
attoroey’s bilt. sast boe fatitled Jo some court, (tho court in which it is futended
to use them.) and under the Statute **1n the matter of A. B.”

On the 23rd July, 1859, an order was obtained by one Peachy,
against H. Eccles, Q. C., and his partners, rcferring certain bills
of costs hetween attorney and client in this matter, to the Master
to tax.

The order was made, on the consent of the parties, to have ali
matters contained in an nccount delivered by the said Eccles to his
client, (excepting one item, viz., a charge for conveying, amount-
ing to £37 10s.) referred to the Master for taxation.

This application was made on behalf of Peachy, to have the
order amended so as to include the charge for conveyancing with
the cther bills thereby referred.

FEecles, Q. C., objected.

Ist. That the papers on which this summons was obtained, bad'

not been filed, and that none of the papers were iotitled in any
Court.

2nd. That no Common Law Court has pawer to refer an attor-
ney’s bill for conveyancing, or which is composed in part of charges
for conveyancing. to the Master for taxation.

8rd. That in this matter no bills of costs had been rendered,
but merely an account contaming the charges in gross in the
different cnauscs.

Ricitanos, J.—T1 think the variations in our Provincial Statates,

such.” I have no doubt it would extend to the items referred to
in tho account viz.: drawing an assignment and ordinary con-
veyaucing, such as is usually done Ly professional gentlemen, whee
cemployed as attorneys.

As to the mode in which the master is to ascertain the amount
to be altowed fur conveyancing, the observationsof Pollock, C. B,
in Smith v. Dimes, 4 Ex. 82, will apply. as reported at page 41:
“When the Bill is for conveyancing and business not done in
Court, the master, or taxing officer, must ascertain the remunera-
tion ae well as he cun, according to the contract between the par-
ties express or implied.”

When an attorney’s bill is solely for conveyancing, there may
be some question as to whom it is to be referred, but if any of the
business charged for is done in any Court, then the Judge may re-
fer it “to the proper officer of any of the Courts in which any of
the business charged for in the bill may have been done.”

The affidavit and papers in this matter are not intitled in any
Court, sund I think the objection on this head is fatal to the appli-
cation.

Theo parties, however, have, I suppose, sufficiently obtained the
object they have in view, by bringing the matter forward.

The application should be first mnade, that the attorneys deliver
their bill. The affidavits to support the application should, accord-
ing to the general rules of practice, be intitled in the Court in
which they are intended to be used, and under the Statute they
should be intitled, ¢ in the matter of the attorney.” It is recom-
mended that the party applying should shew that he comes with-
in the Statute, and has a right to demand a bill.  After the billis
obtained, ho should then make another application to tax it.

It is probable on applying to the attorneys, they will deliver
their bill and consent to the taxation. If not, the party who
secks to have the bill taxed must take the steps required by law
to obtain the bill and have it taxed.

I bave no doubt, as 1 bhave already intimated, that under the
Statute and decided cases, that charges for conveyancing, when
done by an attorney, as such are taxable, and when these charges
and others for business doncin Courtare included in an attorney’s
bill, they may be referred to the master to be taxed with the other
charges in the bill rendered.

This Summons will be discbrrged, but Mr. Peachy may apply
again if he find it necessary to do so.

Summons discharged.

Reported by T. C. WALLBRIDGSE, Esq., Barrisier-abLaw.
Cax~1Fp v. BoGarT.

Replecin—Yadict for parl—Cusls.

In an action of replevin for 930,000 feet of sawn lumber, Alleped to have been
wrongfully taken by the defendants, there were the following pleas: Jat. Nom
ol 2ad, Goods Dot plaintin’a. 3rd. Goods defendaut’s. Tbe jury fonnd a
verdict §n favor of the plaintif, for 350,000 fect of lumber, and for defundant as
to tho retuainiog 550,000, -

Zeld, 1st. ‘That plalotif hasing cbiatned & verdict which entitled bim todamages,
was cntitled 10 the general costs of thecause.  2nd. That defondant hasingsuce
cecded with respect to o partion of the property ia dispute, was cntitled to the
proportion of costs occasioned by that part of the csse, and todedust then from

thoe plaintil’s Yl
(Chambers, 7th December, 1859.)
This wns an action of replevin for 90,000 fect of sawn pine
boards, alleged to have been wrongfully taken by the defendant.

Pleas: Ist. Noneepit. 2ad. Goods not plaintiff’s. 3rd. Goods
were defendant’s.
At the trial before Draper, C. J., the plaintiff proved the same

16 Vic,, cap. 175, sec. 20, from the Imperial Statates 6 & 7 Vie., ! title to the whole of the property. The jury, however, divided
cap. 73, sec. 57, have the cffect of giving to any of the Courts or ' the property in thair vexdict, finding 350,000 feet for tho plaintiff,
Judges therein mentioned, the power of directing a reference to ! and 550,000 feet for the defendant.  The plamtiff moved for a new
taxation of an Atterney's Bill, whilst iu England that power is! trial, nnd his rule was discharged ; and the question then arose as
confined to the Judges of some of the Courts, when the business | to who should pay the costs.
done is of & peculiar character. | ""The costs were taxed by the deputy officer at Belleville, who
The Provincial Statute is cqually Lrond with the Imperial one ! allowed the plaintiff the general costs of the cause, and allowed
83 to the necessity of an attorncy delivering his bill * for any ! the defendant so much of bis bill, as was occasioned by his defence
basiness done by him,™ before he can mauntain any action for the | to the quantity for which the verdict was for him.
recovery thercof. The defendant gave notice of revision of taxation, at the princi-
The Ftatute scems to apply to ¢ All business done by any attor- lpal office in Toronto, under the Common Law Yrocedure Act, sud
ney in respect of nn employment in his professional chavacter as tthe Master then allowed the defendant also, the general costs of
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the defence, and deducted the amount from the demand of plain-
tiff.  Against this taxation application was made in chambers,

Burys, J.—The priuciple vpon which the Master has proceeded,
of allowing to each party, plaintff and defendant a full bill,
cannot be supported, therefore there must be a revision,

The plaintiff’ having obtained a verdict which entitles him to
damages, is thercfore entitled to the general costs of the cause.

The defendant has succeeded, not on any plea which entitles
him to the judgment, for I conceive that judgment nust be entered
for the plaintiff, hut be has succeeded with respect to a portion of
the property in dispute.

In such o case, I think it would bo proper for the Master to tax
to tho defendant the proportion of costs occasioned by that part of
the case, and deduct them from the plaintiff’s bill.

Had there been several pleas, and a verdict on some one way,
and some another, that would be the rule in replevin,  Vide 2 1.
R. 235, and 5 Taunt 694. 1 think a similar rule should prevait
on a plea being found devisebly in respect of property.

Tax QUEEN ON THE RLLATON OF GEORGE CROZIER v. EMERSON
Tayror,

Municipal dection~—Innkeeper— Disquolification—Costs.
The defendant being un Innkeeper on the eve of & municipal election. leased the
Ino 1o a person w0 was forhieriy his Wr heeper, and notwithstanding the lease,

himselfand fanfly coutinued tolive it the Iun, occasfonally attending bar as
before the Jease.

Held. 3st. That §f the transfer of the business was in good faith. it wa< uo valid
ohjection. that the olyect of 1t was to enable tho defendant 1o be lepally clected
to tho office of Township Councillor. 2. That the partics to the transaction,
having expressly negatived collerion or want of god faith, the bragders in the
houre. and those who hind dealings with the defendant befurs the transfer, and
thoso who were §o the hubit of visitzng the housw frequantly, and bad opportu-
nitles of kunwing §f there had been any change in the busivess. having express.
¢d their belfef under asth, that the defendant bad nothinz to do with bu mess
of the inn. that the travsaction must be taken to have been dona fide, and de-
fendant, therefure, entitied to s seat. Jrd. ‘that the relator having aeted 1n
good fulth in bringlog forward. the watter shonld 10t be anierced i costs,

(Chalers, February 20, 1560.)

The defendant was elected on the 18th day of January last, a
Councillor for Ward No. 1 of the Township of Toronto, in the
county of Peel.

The objections urged to his sitting were, that before and at the
time of lus clection, hie was an Inn-keeper in the village of Spring-
ficld, in the said Towaship aud Ward, and that he was a saloon-
keeper there.

There were about 20 affidavits filed, ten on each side. Those on
belalf of the relator stated, in effect, that defendant had kept a
hotel for many years past, at Springfield ; that one Shook had re-
sided with him for a number of yeurs, aud for several years past
had attended the bar; that defendant and his wife were also in
the babit of attending at the bar at times; that Shook worked at
some mechanical business in a small shop near the hotel, that
the sign in front of the hotel, was ¢ Springfield Exchange,” with
the name L. Taylor (the defemdant), under it. That at time of
the application, the sign remained unchanged. That defendnnt and
bis wife and family, still continued to reside in the building, and
that defendant and bis wife, both were in the babit of attending
at the bar, and that to all appearance the business was conducted
as it was besore.

Most of the affidavits filed by the relator stated, that the depo-
nents believe defendant still kept the tavern as before, and was
equally interested in it.

In one or two of the affidavits this was not stated, and in one of
them, that part of the affidavit referring to the belief of the depo-
nent that defendant kept the house as before, was struck out.

The defendant filed his own affidavit and that of Shook, stating
that defendant Ieased the hotel to Shook for one year from the 1+t of
January last, and that Shook went into possession on 31st Decem-
ber last.  Tant he assigned the hicense to Shook on the 3lst of
December, having first procured the written consent to the trans-
fer of the licente, of Andrew Davidson, the enly Inspector of IHouses
of Entertainnmicent in the Township, pursuant to the Towuship By-
law to that effect. That Shook was to give him $200 a year for

A lease also v.as put in, executed by the parties, and witnessed
by one Hammond, who made an aflidavit as to his belief that the
defendant had nothing to do with the hotel this year.

Defendant and Shook both swore to the bona fides of the transfer
and trausaction generally, and denied in the strongest terms, that
defendant had any thing to do with hotel busincss.

There were other statements in the affidavits, showing that
defendant, at the time of the spplication, devuted most of lus time
to the carrying on of the business of building fauning Mills,
whereas be furmerly attended mosily to the business of the hotel,
aud that the hotel busiuess wag attended to by Shook, that he
bought the nccussaries fur the house and stables, aud paid t‘llo
servanty, and, in fuct, that the business was under lis cutiro
control. .

Onc of the deponents was a miller, who supplies the house with
flour. Defendant paid for the supplies to the end of the year, and
then notified him that he would nut be respousible for what might
be delivered after, and thut Shook paid fur the subsequent supplies.

Other affidavits were by boarders in the house, who spoke of tho
change of occupancy, and paying their board to Shook instead of
the defendant as formerly, all expressing their belief that defend-
ant had nothing to do with the hotel business,

As to the defendant and his wife attending the bar since the
31st December last, it was sworn that this occurred only on one
or two occasions when Shook was absent, and was u mere matter of
personal convenience to him, without their having any interest in
the hotel business.

Harrison, for the relator, cited section 70 of the Consolidated
Statates for Upper Canada, p. o4, declaring that no Judge of any
Court of Civil Jurisdiction, &c., no Inn-keeper or Saluon keeper,
&e., shall be qualified to be a member of the Council of the Cor-
poration. Iie contended, 1st. That the olject of the fiegislature,
wasto prevent the influence which inn-Keepers exercisc over muuici-
pa! dections, from hasing any operation in the compusition of
Municipal Conncils.  2ud. That the evil contemsplated being cvi-
dent, and the words used general, they ougat to be construed to
extend to ail cases which cone within the mischicf intended to be
guarded against, and which can fairly be brought within the words.
3rd. That it is not the making of a lease or transfer of a license,
which makes an inn-keeper, but the actnal following of that occu-
pation. 4th. That the making of the lease by the defendant in
this cause, to his own bar-keeper, a man without means, was o
colorable transaction. 5th. That the fact of his sign remaining
after the transfer, himself attending the bar, and his family still
residing in the house, were strong facts in proof of this position.
6th. That whether the transaction were Jona fide or not, defendant
came within the meaning of the act, and ought to be excluded. On
these points, Mr. Iarrison referred to McAay v. Brown, 5 U. C.
L. J. 91. e also asked leave to have the parties orally examined,
or to have an (ssac directed to be tried by a jury.

A. F. Scott for the defendant, submitted, 1st. That the transfer
of the liceuse, &e., though on the eve of the clection if bona fide,
removed the disqualification.  2nd. That the transfer was dona fide,
as proved by the aflidasits of boarders, and others who had deal-
ings at the inn. 1. That it was not necessury that after the trans-
sor there shouhd be an actual and continued change of the possession
of demixed premises.  4th  That if necessary, there was, in fact,
an actual and continued change of possession. 5. That defendant
attended the bar only on one or two oceasions, and then for the
personal convenience of h.s lessce. 6th. That defendant remain-
ing at the inn was only as a boarder, and his being there consist-
ent with the terms of the lease.  7th. That on the day of the clec-
tion, he was not an inn-keeper within the meaning of the act, and
30 not dirqualified to be clected a member of the Towaship Council.

Ricianns J.—Looking at the afilavits an hoth sides, there is
little doubt that defendant leased his house to Shouk for the yeor,
for the purpose of enahling bimsclf to come furward as a candidato
for municipal honors.

If the transfer of the business tv Shook was in good faith, and
really intended to lease the same to him. thea Uapprchend that it
is no valid objection, that the vhjest of the transfer was to cuable

the bouse, besides boarding defendant and family, and furmshiug | the defendant to be legaily clected to the office he sought.

them with necessary rooms, &ec.

The whole case, then, turns on the Jona fides of the transaction.
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The parties to it expressly negative any collusion or want of
good faith, ‘I'he boarders in the kouse, and those who had deal-
wgs with defendant before the transfer, and those who were in the
hatnt of wisiting the house frequently, and had opportunities of
knowing if there had been a change in the business expiess their
opinion under oath, that they believe that the defendaut has not
now anything to do with the businessof the hotel.  These persons
who appear to have the best opportunities of knowing the real
facts of the case, do not scem to doubt that the tranasaction was a
real one It has not been suggested to me, that the parties who
make the affidavits are not entitled to credit; such being the case,
I do not feel at hberty to decide that the defendant is an jun-
keeper now, because he was onc la<t year, though he may now be
n boarder in the hotel be formerly was keeper of, and may not
have vemoved bis sign, Thero are facts shown, which unex-
plained, would raise the presumption that defendant is still

Then as to the propricty of making the order, I do not sce any
suflicient ground for holding that the money in the hands of the
garpishees, cnn be treated as affected or bound by the judgment of
any of the prior creditors.

The registry of the judgments, would bind nothing, at least at
law, but the interest of the judgment debtor in the land.  The
mortgnge and the powcr of sale were paramount to the judgments,
and the surplus muney is only a debt due by the garnishees, ans-
ing, it is true, out of the laud, but not of the land as affected by
the judgments registered.

There is no priority in respect to debts due to a judgment debtor,
in faver of any judgment creditor, nor is there any machinery
provided for bringing other judgment cre-litors before the Court,
whlm\ any one of them appeny for or obtaing the usual attaching
order.

As far as I can sce, the judgment creditor who gets the first

the keeper of the tavern. I think the affidavits filed on behalf of ! attaching order, will gain in priority over other judgment creditora

the defendant, sufliciently rebut the presumption. I inust there-
fore decide in favour of the defendaut.

I1f the Legislature think the facility with which inn-keepers may
assigu their licenses and transfer their business to other parties,
i3 DLikely to encourage colorable transactions for the purpose of
crading the law, they can so far amend the act as to say, that no
person shall be clected a Councillor, who has carried on the busi-
ness of an Ina-keeper, at any time within a certain number of
months before the holding of an clection.

As to the question of costs, I cannot say that the relator has not
acted in good faith in bringing furward this matter. What took
place might, in the absence of the explanations given in the state-
ments filed on behaif of the defer dauny, induce perrons to suppuse
that the lease, if any had been given, was colorable, and that the
whale transaction was a fraud upon the Statue. 1 am not, there-
fore, prepared to amerce the relator in costs. I think I shall best
exercise the discretion I have as to costs, by withhulding them
from cither party.

My judgment is in favor of the defendant, and without costs to
cither party.

McKay v. MircueLy, axp Trust AxD Loax Coxpaxy GARNISHEES
Mortyagor and ortyogee—Sale of mortgaged premises—Surplus o mortgagor—
Order to allach—Judgments.

The surplus nioney arlsing out of 1ho als of mortgaged premises in tho bands of
the mortgages, is a dobt such as may ha attached on a judfment nguinst the
morlgagar.

And altbvugh the plaintiff's judgment bo subscquent to that of several others
registered as aguiost the land sold, stilif plaitatiff first attach tho surpluscf
procreds f sale, he is entitied to e paid the amount of hisjudgment, to the ex-
ciusing of the prior judgment creditors.

There 18 no priority fu respect to debts duo toajudgment dubtor, in favor of any
judgment creditor.

This was a garnishee Summons. The amount due from the
garnishee was admitted. They were mortgagees of the judgment
debtor, with a power of sale, and having sold under the power, a
sum vemained in their bands after their clnim was satisfied.  The
mortgage deed contained a covepant on their part, to pay over
avy such sum to the mortgagor, his heirs, executors or arsigus,
but subsequent to the mortgage, there were several registered
Judgments against the judgment debtor.

Drarer, C. J.—In my cpinion, this is a debt within tbe mean-
ing of the Common Law Procedure Act.

1t appears, howerver, there were other judgments against the
defendant in this cause, registered before that of the plaintiff, and
therefore apparently entitled to satisfaction out of his land in pri-
ority to the plaintiff, or more properly speaking, which formed a
prior lien or charge on his lands.

The garnishees’ mo~tgage must, on the facts stated, be assumed
to be the first lien - wrge.  The purchaser from them, is not,
I presume, bound in any way to see to the application of the pur-
chase moncy, and holds the land free from the subsequently
registered judgments. The gavnishees have notice of the judg-
ments, and of their priority to the plaintiff. Can that affect them
or prevent an otder in plaintiff”s favor, to pay the plaintifi'¢

1 do not see that the garnishees paying the movey in obedience
to a judge’s order, can, on the fact appearing, he compellablo to
pay it over again. The order will discharge them.

to be satisfied out of the debts attached, due to the judgment
debtor., Such was the effect of an absconding debtor law as at
first passed, and such is the consequence of getting the first execu-
tion against goods, into the sheriff’s hands.

GRriGGs v. FirLEY.
Rjuitalle Ilea—S:dling aside.

If, ma tho «'ato of fucts presented by an cquitable ples, {4 appears that the ro-
atrani 3 ofthe action wwonld n,0t 20 com lete justice between the parties but
that somiething more mizht be necessary to ascertatn which, enquaries tabiog
of accounts, &¢, would berequisite, the plea will be set asute.

In an activn on a covenant for the payment of money, the plea
for defence on cquitable grounds, wasas follows :—The defendant,
by A. B., lis attmuney, ¢nys, that shortly before the making of the
cuvenant in the declaration mentioned, the plaintdf had agreed to
scli to the defendant, and to assign and travsfer to the defendant,
a certain term, estate and iuterest of the plaintiff in a certain fur-
niture store, and the goods, chattels and stock in trade therein,
and the snid covenant was so made to secure to the plaintitf $2,000
as part of the consideration money for the purchase by the defen-
dant of the plaintiff, of the said term and stock in trade, but the
plaintiff, after the making of the szid covenant, and after having
delivered to the detendant possession of the said furniture store,
goods, chattels and stock in trade refused to complete the said
snle and purchase, and to assign, or procure to be assigned to tho
defemlant, the said term, cstate and interest, auvd afterwards en-
tered into possession of the said store, aml dispossessed the defen-
dant of the smne, and of the said furniture, goods, chattels, and
stock in trade, and hath since remained in possession thercof, and
kept the defendant so dispossessed, and the coansideration for the
nmaking of the said coven..nt iisth wholly failed.

Plnintiff obtained a summons calling upon the defendant to shew
cause why this plea should not be set aside, and the plaintiff al.
lowed to sign juldgment, or why the plaintiff should not have leave
to reply, and dewmur to the plea on the grounds that the plea is
inapplicable as an enuitable defence to a declaration in a Court of
Law, beeause the plea and the deeree of the Cuurt upon it would not
complete all the equities arising out of the matters referred to in
the plea, as it would = necessary to do complete justice between
the parties, that plaintiff should be ordered to complete the pur-
chase, by making him assign tho term, and accounts would have
to be taken, which the proc2ss of a Court of Common Law cannot
direct or enforce.

I1. B. Morphy for the plsintiff, and A. Prince for defendant.

The follewing authoritics were cited in the argument: Har. C.
C. P. A, 468, Wood v. The Copper Muner's Company, 17, €. B.,
o615 Drew v. Harvey, 17, C. B., 237; Burgoyne v. Cotterel, 24,
L. J. Q. B. 28; Jwner's Royal Socicty v. Magnay, 10 Ex, 489;
Slcl"lc )\ Huddock, 10 Ex., 643, Woodhouse v. Farebrother, 5, E.
& B. 297,

Drarer, C. J.—I do not wish to be understood as denying that
this may not be a good plea in egnity against the plainuff's ¢claim
to eoforce this covenant. But I think that I should not altow it to
stand, Lecause even if true, it does not shew that both parties are
restored to the same position as if there had never boen any agree-
ment.
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There has been n change of posscssion, both of the realty and !

of the personalty ; there may havo been sales, pagments of rents,
in short such a dealing with the subject matter of the contract as
to requiro something more to be done than to restrain the action
on the covenant, which alone might not do perfect justice between
the parties, and te ascertnin how this is, an enquiry, or taking of
accounts, is necessary.  For any such purpose, a Court of Law has
not the fitting machinary, and { think, therefore, the plea should
be disallowed, and the defendant left to his remedy in tho Court
of Chancery. The only judgment a Court of Law could give for
the defendant, would be that he should go without day, &c., and that
might do very incomplete justice.

Meanss v. Graxp TrRusk Ramwway Comrasy.
Meanrxys aND Srexcs v. Graxp TRUNK RAILwAY CoMPAsY.
Seexce v. Graxp Truxk Rainway Codxpraxy.

A clalm for intorest on & demand for spcitic goods and chattels sold, indorsod on
a writ of summuons s good, and cannot bu disputed atter judgment sigoed in
default of appesrance, but ifa claim for interest is endorzed, in order to giin
an hinprorer advantage and judgment be stgued for a lieger amouwnt than a
plaint!{f {3 really entitled to, such judgment will be set aside.

A judge fo Chambers hus power to set aslde & fiual judgment on the merits
under the C. L. P, Act.

In these cases applications were made on 22nd December, 1859,
by Jackson, on behalf of the defendants, and summonses granted
by Mr Justice Hagarty, calling on the plaintiffs to shew cause
why the final judgment signed in default of appearance, and the
Ji fas. issued thereon, and all proceedings subsequent thereto,
should not be set aside on the following grounds:

1st. Thatsaid judgments were signed on specially indorsed writs
and the indorsements were not such as would warrant the signing
of final judgment.

2ud. That the judgments were improperly signed for interest.

3rd. Tbat nothing was due from the defendants (in the joiat
suit) to the plaintiffs jointly.

4th On grounds of merits, or why the fieri facias should not be
set aside on grounds aforesaid, and that the judgments on which
they issued had been paid or satisfied prior to issuing said fi. fu.
Or why the amounts indorsed on said fi. fas. should not be re-
duced with costs, on the grounds that said fi. fus. are indorsed for
more than is due and include 23s. for certificate of judgment and
on grounds disclosed in affidavits filed.

The special indorsement on the wiits was as follows: ** amount
due for wood sold and delivered,” stating the sum claimed which
was different in each case. The affidavits and papers filed by the
defendants covered some 200 folios but. the material fucts of the
cases appear in the judgment delivered below.

S. J. Vunkoughnet shewed cause, contending in the first place
that the applications were too late, the judgments having been
signed in March, 1858, and 21 months having clapsed before any
steps was taken to set them aside. e referred to new rules of
Cuurt No. 106, Furher v. French, 5 L. & M. 698, Brovks v, Hudg-
son, 7M. & G. 520, Bate v. Lawrence, Ib. 405. e contended
that such an application could not be wmade after exccution exe-
cuted uuless the applicaut had no notice until then of the judgin nt
which was not pretended in the present cases.
tice 10th Ed. p. 943.

Then again the irregularity if any bhad been  and I am in ono particular inclined to agree with him.

As to the 3rd ground, that only applicd to onc of the actions,
and even if maintainable in that which was not clear, could not
aftect the other cnses. The last ground was on the merits. Was
there jurisdiction in n case of this kind? There scemed an ab-
sence of authority on the point, but it appeared doubtful whether
the 60th section C. L. P. A., 1866, appliced in such a case.

As to the setting aside the exccutions, that would depend on tho
fate of tho judgments; if the judgments were successfuily assailed,
thcndthc executions must fall with them; if not, then they must
stand.

Jackson supported the spplications, referring to the affidavits
generally and contending that they ought to bo made absolute in
the terms moved,

Drarer, C. J. C. P.—After carefully reading over the case of
Rodway v. Lucas 10 Ex. G67, cited by Mr. Vankoughnet, it ap-
pears to me as the result that a plaintiff may claim interest on o
demaud for specific goods and chattels sold and that if the defend-
ant means to dispute the claim he must appear to the writ.

If the endorsement is made on the writ for interest in order to
gain an improper advantage, and judgment be signed for a larger
amount than the plaintiff is really entitled to, such judgment will
be set aside.

In the caso of Mearns v. The Grand Trunk Company and Spence
v. The Grand Trunk Company, I donot find in the aflidavits filed
for the defendant sufficient reason for concluding that tho interest
was claimed in order to gain an *‘improper advantage” except in
one respect. It was very fairly admitted by Mr. Jackson, that gn
a writ specially indorsed for goods sold and delisered it is the gen-
cral practico to indorse a claim for interest also, but he says that
interest was claimed from August, 1857, and that the affidavits
shewed clearly the claim could not have existed tken, and that
the accounts the correctness of which Mr. Armour, at least prima
Sacie admits by signing the receipts at the foot of them, shew that
the Plaintiffs demands accrued as follows: Mearns’ first claim for
£318 23, 6d. un 30th September, 1859, and his sccond claim for
£15 15s. on the 31st October, 1857, and Spence’s claim for £108
10s. on 31st August, 1857, while the writs were endorsed for in-
terest from 1st August, 1857.

But though the writs were served on 16th March, 1858, no appear-
ances were ever entered, and this arose, it is suggested rather than
sworn by their being sent toolate to be filed. Tinstact ought to have
been knowa to defendant’s attorney, if he took proper care, for it
is to be presumed he employed an agent to file them. Mr. Bell’s
letter 20th March, 18538, refers to the receipt of the writs, at least
I can put no other interpretation on it, and therefore, Mr. Bell
knew the actions were commenced—meant to appesr—but by some
accident not set forth, omitted to do so, and paid the bare principal
of the debt on the 6th or 7th of April—a week at least after judg-
ment had been gigned.

Under these circumstances plaintiff in strictness is entitled to
his costs unless the arrangement stated in Mr. Shanley’s affidavit,
affords an answer.

As to thig, I do not entertain the slightest doubt but that Mr.
Shanley, both intended and believed the free pass given by him
should be and was accepted as a compensation for all claims which
Mr. Armour, was then setting up.  But Me. Avmouc’'s affidavit

Arclibuld’s Prac- | unequivecally denies that such was his understanding or intent,

For in-

waived by the actiun of the defeudants, the attempt to enter an | terest and fur custs in suits, he had alegal meauns of asseriing
appearance, and the payments malde atter julgment signed.  Fua | the claim a3 & right appertaining to the plaintiffis in the action.

v Moaey, 1 B. & P. 239, Sveele v. Morgan, 8D & R. 450.

As to the first ground taken in the summonses he cuntended | have recyvered one if not both,

If the suits had been unsuccessfully defended, he would certrinly
Bat his individual claims as tho

that under the 41-t section C L. P, A, 1836, loching at the differ- i assignee of the debts for journeys, in trying to get a settle-
ent clau-es of that section and especially the latter part authoris- | inent and the loss or inconvenience resulting from delay he had
ing the indorsement of particulars of claim in the form contained | no legal remedy and he may have had these only in his name when
in Schedule A. No. 5, in waich examjles were given quite as un- | Mr. Shanley would draw no such distinction, and would materially
liquidnted as in the cases under cunsideration, that in these cases | conclude @il Mr. Armour’s claims were compensated by the free

the indorscment on the writs wasg gquite sufficient to warrant the | poss.

At alt events, Mr. Armour’s atflidavit denies Mr. Shauley’s

signing of final julgment and that the judgments ought not to be | conclusion and this devial prevents any action on the lattor as an
disturbed on that ground. As to the 2ud ground, he contended | established fact.

*hat the Court would not after judzment signed persumo the claim
for interest improperly made.
peared to the writy, by their nun-appearance they hiad adwmitted the
propricty of the cluim, Rudwray v. Lucas, 10 Ex. G67.

The defemlants should hase ap- cannot be set aside.

1

In these two cases therefore, I think the judgments and writs
But tiredefendants claim to have the amount
of interest endorsed upon the exccutions reduced as the iaterest
is calculated for too long a period.
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I should not have felt inclined to interfere at all for so trifling
an amount but for a consideratien to which I shall preseutly
advert.

There is a third action, of Mearns § Spence v. T'he Grand Trunk
Rawey Company. In this the summons was endorsed for £147
17s. 6d., and ipterest from the Ist August, 1857, The sumwmons
in Mearns's suit was endorsed jfor £333 17s. 6d., and that in
Spence’s suit for £147,-—together, £480 17s. Gd. Mr. Armour
reccived, as the full amount of principal on Mearns’s suit, £333
17s. 6d., and in Spence’s $108 10c., the Iatter being £38 10s.
more than the special endorsement claimed. The aggiegate of
debt which Mearus & Spence had a right to was £441 7s. 6d. It
was sworn on the part of the defendants that there was no debt
due to them jointly, and Mr. Armour dues not deny this, but
receives in full of both the debts due, a sum less than that claimed
in the two separate suits.

There scems therefore to have been no foundation whatever for
the third suit. These facts exclude all idea of it, atd Mr. Armour
offers no explanation. In this case judgment has been signed tor
£153 15s., and costs £5 16s. 2d., and the writ is endorsed for
9s. 114. balance of damages as well as costs.

The joint plaintiffs had no claim, and this Mr. Armour must
bhave hnown when he received payment if not befove. In thej
abzence of any explanation from hun, and when the athdavits on
the defeadant’s side go pointedly eall his attention to the matter,
I cannot avoid the conclusion that he huew be had no evidence to |
sustain this action, and that lus 1ssuing a fi. f«., founded on a judg-
ment which he knew was not tounded on any just claim, shows
that he made the special endursement 1n order to obtamn an impro-
per advauntage, and that he sigoed judgment for a sum to winch he
had no title.

I think, therefore, the judgment should be set aside with costs.
Tho only hesitation 1 feel is as to the nuthority of a judge st cham-
bers to set aside a final judgment on the merits; but the 60th sec-
tion of the Common Law Procedure Act of 1856, favors the view
that there is such authority, and certainly there could be no fitter
case for its exercise.

As to the other suits, I think the charge on each of £1 Hs. for
certificate of judgment should not be allowed. Mr. Armowr has
not attempted to show that such a certificate was taken out or filed.
I cannot make out that the sum« endorsed on the executions far
balance of damages—in other words, interesi--go back in compu-
tation as far as 1st Augast, 1857, The amounts full far short of
the interest at the rate of six per ceut., computed from the tune
that the defendants’ accounts show the debt became due.

I have felt some doubts as to the question of the costs of the
fi. fas, aud indeed of the suits. It certainly scems that the
actions might have been successfully defended, and but for Mr.
Shanley’s interference the plaintiffs would not have recovered
alx:yt.hing. Such, 1 say, is the appurent conclusion from what is
shewn.

But when Mr. Bell paid the debt, he knew the actions were |
pending, and that the plainuffs claimed 1nterest as well as princi- |
pal, aud he ought to have known that ins appearances were not |
entered—and that judgment was signed ; for that was the only |
ground on which the appearance could be too late. DBut he pays |
the money unconditionally, and as I canuot for reasons already |
given, act upon Mr. Shanley’s statement, though I have no doubt |
a3 to the truth of Lis representation, Mr. Belt sbould not have left
the question open.

It is certainly a very ungracious return for the active interfer-
cuce of $he defendant's officers to whose exertions Mr. Armour ap- |
parently owes the recovery of a large amount of money, that hci
should take advantage of the legal right to enforce costs when if
their saits had been ¢»fended the defendants might probably have
recovered them. But T cannet say his proceedings are made vat
to be irregular or in bad faith. The only objection is to the
amount endorsed on the i fr. ‘This should be reduced by the
sums charged for certificate. I de not sece my way clear to any
furthier reduction and in these two cases I shall give no costs,

SwiFr v. Joxgs.

Srduction- = Arrest—Scltirg aside—.Afidavits.

Thero must always be great reluctanco to et aslde tho order of a county judge
directing the ixsue of hallable process, whoen there arw reawnable gronnds from
which ho might draw the couclusion that tho defond: wis gbout to leave tho
Province of Cauada.

Semble :

1. Tt is not necessary for the copy of tho writ of eaplas served to show the debt on
which the order authorizing the fssue of the capias {ssued.

2, It iy not necesaary that the writ should sliow the name of the county judge who
mde the order.

3. Au slidarit showiog facts and cirecumstances sufficlent to aatisfy the judgoe that
the defendant, unless approhended, i furthiwith about to teave, wilt be sutticient,
though it is only sworn that defeudant is about to lenve Uppoer Cunada.

4. lltl‘ uuylof tho foregolng woro beld to be drregulartics, amenduents migbt bo
nliowed.

Heldd, that vrhers the order for bailable process was made upon two affidavits, one
of which was intitled in the Queon's Beneh, and the other not intiided In any
court, niil the process afterwards fssued from the Common Pleas, that the afi-
Qavits were irregular, and the arrest was set astdo, with costs.

March 3, 18G0.

This was a summons to show cause why the order of the judgo of
the County Court of the county of Brant, the writ of capius issued
in this cause, the copy and service thereof, and the arrest of the
defendant Junes on the said writ, should not bo set aside, with
costs, on the following grounds: 1. That the two aflidavits on
which thie order was made, do nut show any ground for arresting
the defendant, it not being therein sworn or stated that the deten-
dant was sbout 1o leave Canada. €. That the wiit was issued out
of the Court of Common Pleas, asd one of the affidavits on which
it was issued was intitled in the Court of Queen’s Bencb, and the
other not intitled in any court. 3 That the order of the learned
Judge of the Couuty Court docs not show at whose swit the defen-
dant should be arrested; or, 4. Why the arrest of the defendant
on the writ of capias should not be set aside, and the bail bond
given to the sheriff of Braut be given up to be cancelled, on the
grounds already stated; also on the ground that there is no endorse-
ment on the copy of the writ of capins served, of the amount for
which bail was to be taken. 5. Because there was no date in the
said copy of writ, as to when the order issued. 8. Because the
writ does not state the rame of the judge of the county court
making the said order. 7. Because there was no sufficient cause
stated in the aflidavit, to warrant the belief that the defendant was
about to leave Canadn. 8. Because the affidavit only stated that
the defendant was goiug to leave Lpper Canada.

Iarrison showed cause, and contended, 1. That the granting of
the urder to hold the hail, was a matter in the discretion of the coun-
ty judge ; aod aske inthe exercise of that discretion, granted the
order on the affidavits produced to him, the excrcise of his disere-
tion cannot be reviewed either as to the grounds of making the
order, or the form and titlo of affidavits (Eug. Stat. 1 &2 Vic. cap.
110, sec. 3; Consol. Stat. U.C. cap. 24, sec. b, p. 277; Ilargreaves
v, Ilayes, 5 El. & B. 272, Terry v. Comstock, M.S. Chambers,
Draper, C. J.). 2. That although the deponent stated his belief
that the defendant was immediately about to leave Uppor Canada,
yet he stated facts to show that be (defendant) * bas no ties which
particularly bind bim to the Province of Canada, and is so situate
that he caun leave withcut inconvenience at any moment;” andalso
that the defendant had failed to meet him in relation to the matter,
as he had promised; and that the judge might well 1afer from s
his intention to leave Canada as well as Upper Caunsda (Helnnis v.
Hacklin, 6 U. C. Law J. 14). 3. That the aftidavits on which a
capias issues uecd unot be intitled in any court, as the statute is
only directory, not imperative (Cunsol. Stat. U.C. sec. 8, p. 278;
Ih p. 7). 4. That afiidwits might be read without being intitied
in any court, if sworn befure an officer of the court in which read.
{Persc v. Browning, 1 M. & W. 361 ; White v. [rung, 5 Dowl. P.C.
261 ; Inre Fraser, 10 U.C. Q B. 285; Counsol. Stat. U.C. cap. %9,
ss. 3,8,90, p. 434.) o. That an affidavit intitled ic the wrong
court i3 nut a nullity (Saunderson v. Cummings, R. & H. Dig.
Arrest, I. 24). 6. That although there was no endorsement on
the back of the writ of the amount for which bail was to be taken,
yet such endorsement was on the face of the wnit, and thercupon
substantially complies with the form given in the statutes (Counsol.
Stat. U.C. cap. 22, sec. 3, p. 186, and Forms on pp. 26V, 261, 262 ;
Chamberlain et al. v. Woodell, 1 U. C. Prac. Rep. 195; 1 Clut.
Archd. 713). 7. That it i3 not necessary to show the date of the
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order on which the writ was ivsucd on the copy of the writ scrved;
that the original order was dated, and that wus suflicient. 8. Thut
there is nothing which requires the name of the county judge who
made the order to bo stated in or on tho writ ; that it was stated
on and in the margin of the writ, *¢ Bail for £50, by order of the
judge of the Ceunty Court of Brant.” 9. That the 7th and 8th
ohjections hasl been already referred to by him. 10. That this
being an act'o s fur seduction, aud the dcfendant having admitted
his guilt, is n ¢ entitled to much consideration from the court.

Denson, contra, nrgued: 1. That the discretion of the county
judge was a lecal one, to bo cxercised in a rational manner, and
subject to review. 2. That he might well assume, on these aflida-
vity, that the deferdant was only going to Lower Canada ; and if
80, the plaintiff could not properly cause him to be arrested. 3.
That the irregularity as to the aflidavit could not be got over ; that
although by the Consolidated Statutes of Upper Cunada, chapter
24, section 6, it is not necessary that an aflidavit to hold to bail
should at the time of the making be intitled of or in any cuurt, but
the style and title of the ccurt out of which the process issues may
be added at the time of issuing out the process, and such style and
title, when so added, shall be for all the purposes and in all pro-
ceedings whether civil or criminal, taken and adjudged to hiave
been part of the affidavit ad wnthio, that this enactment clearly con-
templates the title of the court is to be added when the writ is sued
out, and omitting to add it is an irregularity for which the arrest
should at all events be set aside. 4. That even admitting an afhi-
davit not intitled in any court might be read, yet in this cause the
affidavit that was intitled, was intitled in the wrong court, and the
other not intitled in any court. The affidavit was intitled in the
Court of Queen’s Bench, whilst the writ was issued out of the
Court of Comunon Pleas.  That the case of Sanderson v, Cummings,
referred to, merely decided that an affidavit intitled in one court
and used in another was not a nullity, but the note of the casc
states that it is an irregularity. 5. That to the form of the writ
in appendix to the Common Law Precedure Act, under the head of
¢ Indorsement on the writ before the service thereof,” among other
things was the following: ¢ Bail for S——, by crder of ——
(naming the judge whe  .kes the order).” And by Consolidated
Statutes, chapter 22, section 28, that every writ of capias, with
every memorandum or notice subscribed thereto, and all indorse-
ments thereon, shall be delivered with the original writ to the
sheriff, who is to serve it on tho defendant. That this implies
that the name of the judge who made the order, and not his name
of ofiice, is to be endorsed on the wiit. That the proper notice
was endorsed on the writ in this cause, except that the name of
the judge is not given; but nn copy of the notice was on the copy
of the writ served on the defendant, and thus it was irregular on
both grounds. He considered, however, that the ubjection tu the
title to the affilavits was the strong ground of his appicai.on.

Ricuarny, J.—The case cited from 5 E. & B. scems 1o me to be
a strong onc in favor of the plaintiff, and there would always be
great reluctance to set aside the order of a judge directing the
arrest when there are strong grounds from which he might draw
the conclusion that the defendant was about to leave the Province
of Canada. Atall events I am not prepared, even if 1 had the
authority so to do, te set aswde the arvest on the ground that the
learned judge of the county court ought not to have ordered it,
from the in<ufficiency of the affidarits placed before him, I think
the other formal grounds of objection, from the fifth to the cighth
inclusive, ought not to prevail ; at all events I should not hiesitate
to amend the irregularities complained of.  The third oljection is
without foundation; the fourth secmns to we to be the most
formidable.

I have looked at the cases cited, and many others. They doubt-
less go to show that the courts have permitted aflidavits to be read
when sworn before the proper oflicer of the cuurt, though not
intitled in the court. The modern eases do not go to the length of
deciding that when intitled in a wrong court, they arc not irrega-
lar. The case referred to in 16 M. & W.merely decides that when
the offidavit is sworn before an ofticer of Luth cuurts, it might
afterwnrds be used in vither court  Baron Dark says that * the
affidavit might be taken before him (a commissiouer of common

pleas and exchequer), to be iutitled aund used in either the common | subject to the first mortgage

pleas or the exchequer, as the case might require.”

In the case from b E. & B., Lord Campbel! says: ¢ If, indeed,
there had been a cause in coutt, and the afliduvit had omitted to
name it, that would be bad, beeause no perjury could then bo
assigned on the aflidavit; but where there is no cause, the numes
are mere surplusage, and you have the name of the court.”

One of the affidavits here is intitled in the Court of Queen's
Benel, and the other is not tntitled at all, It may be argued that
the affidavit might now be iatitled, which has a blank for that
purpose ; but that would not get over the difficulty as to the other,
and both aflidavits are necessary to justify the arrest.

I bhave seen no case which goes so far as to decide that a plain-
tiff is not guilty of an irregularity when he intitles his affidavit in
one court and uses it in another. The general doctrine with regard
to nffidavits is this, and laid down in Lush’s Practice, at page 762:
*“‘The formal parts of an affidavit which require notice are, first,
tho title, &c.  The title consists of two parts, viz., the style of the
court and the names of the parties to the action or proceeding. If
either be improperly omitted, the affidavit will not he heard,
though the opposite party consent to waive the objection.”

It is true, as I have already stated, that atlidavits of debt have
been permitted to be used, when sworn to before the proper officer,
in England, though not iatitled in the court; but I think, indepen-
dently of the question of irregularity in using the affidavit intitled
in ome court for the purpose of issuing a bailable process out of
another, that our statute was intended to provide expressly for the
mode in which affidavits to hold to bail were to be sworn and inti-
tled, when used in either of the courts. The plaintiff not having
followed that course is, I think, clearly irregular in his proceeding.
He can gain no support from the argument that the affidavits, when
producecd before the judge, were in their present state or not inti-
tled at all, for the statute contemplates that they are to be iatitled
when used, and the judge undoubtedly supposed the plaintiff would
have them properly intitled when issuing his capias. On the whole
I feel bound to give effect to the objection to the uffidavits, so far
as to order the arrest to bo set aside, and the bail bond to be given
up to be cancelled, on the defendant’s entering an appearance to
the action.

The order will go, with costs.

CHANCERY.
{Reportod by Tnoxas IlopciNs, ¥Fgq., LL.B,, Barrister-at-Law.)

Ariay v, McDovgarn.

Tosts—lortge gor and Mortgagee— Redemption.,

A mortgazeo is alieays entitled to his costs, and therefore when a subsequent
wortgages who has filed a Lill to foreclose. offers to consolidate his suit In that
of the prior mortizagee who has filed a bl after him, he wil} be allowed his prior
costs in such suit.

Tu this case, three mortgagees had filed separate bills in the
following order—the second mortgagee filed his bill first; theo the
third mortgagee, and then the first mortgagee. Decrees had been
made in favor of the svcond and third, and now the biil of the
first mortgage came on Yy way of motion for a decree.

Freeland for the plaintiff, asked for the usual decree for enquiries
and for forcclosure.

Ilodgins tor the second mortgagee, had no objection, and con-
sented to consolidate his suit with that of the plaintiff, provided
his client would be aliowed the costs already incurred; and cited
Loftus v. Swift, (28 & L 642) White v. Bishop of Peterborougk,
(Jac. 402) Brace v. ltuchess of Marlborough, (Mos, 50) Detillen .
Gale, (7 Ves. 583) Lee v. Lockhart, (10 Beav. 323) Barlow v.
Gains, (22 Beav. 244).

Freeland, in reply, contended that the second mortgagee could
not obtain such & relief in the present decree.

EsTex, V. C.—Tlis is a case in which three mortgagees have
filed bills of fureclusure or sale, the plaintiff being first mortgagee.
The second murtgagee Las obtained a decree against the movtgagor
and the third mottgagee. The third mortgagee has also filed bas
Lill agaiust the wottgagor and second mortgagee, praying a tale,
The second mortgagee, bemng a
party to the present suit, undertakes to discontinue bis, and asks
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to be allowed in this decree, the costs alrealdy incurred. We think
be should have theni, on a redemption in this «uit, by cither the
third mertgagee or the mortgagor; and the third mortgagee eannot
redeem the estate in either suit, without paying the sccond mort-
gngee his costs in both suits, nor, of course, could the mortgrgor.
It would be advisable that the third mertgagee should be o party
to this arrangement, as he Is, of course, entitled to the same
benefit.

—_— e el

Wonrmingrox v. Evtor.
Evtot v. WoRTHINGTON.

Mor‘gage— Trust and Trustce— Evidrnce—Cross sut.

A party procurred o releare of n mottgage fro 1 A mortgazee In order that a mor-
gt mizht Lo made to annther party by * ay of trost to salse money. The
teust was never carrled out, the party for w 1030 benefit it was intended having
dinl. His exceutors then flled a Ll to forectose, and thereupon the mortiagor
filed 0 blll on the ground that the trust having fuked, the mortgage should bo
deliversd up to be canevlled.

Held, that he was entitled to the relief.

Tire bill on the first suit was filed for the foreclosure of n mort-
gage made by the defendant Eliot, to one Davidson, deceased, for
$10,000. The defence to that bill and the foundation of the bill
in the second suit, was that this mortgage was made to Davidson,
at the request of the defendant Eliot, in order that the former
might negociate it and hand over the procceds of it to the Iatter,
for the purpose of distribution among the accommodation endor-
sers of one Berryman.  To this it was answered that although the
arrangement might be co between the parties yet,—first, it was
made in pursuance of a prior engagement between Berryman and
Davidson, that the property should be mortgaged to secure an en-
dorsement to Davidson ; and secondly that at any vate Davidson
being one of the cestuz que trustsinterested in the trust funds wae
entitled to retain the moneys after negotiations in respect of his
own linbitity,

The evidence failed to show any knowledge on the part of Eliot
of the alleged agreement between Berryman and Davidson.

Estex, V. C., delivered the judgment of the Court.

I thiok the bill of foreclosure shiould be dismissed with costs,
and the mortgage delivered up to be cancelled. 1 think that the
cross relicf could have been obtained in the foreclosure suit, and
therefore, if the foreclosure bill was filed first, I think the decree
in the cross suit should be without costs, as it was unnecessary;
but if Eliot’s bill was filed first, he is entitled to his costs in that
suit also. Miller's evidence may be finally excluded from con-
sideration, because, among other reasons, he does not pretend to
be personally cognizant of the facts. Dunn’s evidence is, I think,
inndmissible. The agreement he proves, would, if vahd, entitle
him to » Iarge part of the £2,500, sought to be recovered in this
suit. Iolden’s evidence, howerver, is equally free from objection
and suspicion, and I think it is clearly proved by his evidence,
that an agreement such as he mentions, was made between Berry-
man, Davidson, and Dunn. It does not appecar, however, that o
much of it as concerned the intended mortgage to Davidson, was
ever made known to either Eliot or Jones. It seems that Berryman
was to procure the mortgnge from Jones to Davidson and Dunn,
and Davidson relied upon lum for that purpose, and acting in good
faith, he should have communicated the understanding to Jones.
1 conclude that he did not, but having procured the release from
Dunn, tha* he afterwards procured the creation of the trust from
Jones. To execute a mortgage to Davidson for the purpose of
sale, and to pay Dunn, would not have been according to the trust,
and to indemnify Davidson against Dunn’s claim, although not
perhaps at variance with the trust, is not n probable fact; for

| he delivered up, and the foreclosure suit is utterly inadmissible.

Wath this view, all the conduacet, and expression<, and letters of
Da=idson agree. I do not think either Dunu’s or Jones® cevideaco
18 audmissible, but Water’s I think is, and at all events Claney’s,
When Davidson found that the agreement with Dunn had not heen
earried into eftect, hie seems to havo reccived the mortgage from
Eliot, on the full understanding that he was mercly to negotinte
it, and pay the proceeds to Eliot, he was, in fact, 8 mere agent,
and I think so understood himself to he, My view ig, that Dunn
having incautiously released his mortgnge before the new one was
made, and Berryman having procured the creation of the trust,
without communicating the whole of his cngngement with Dunn,
and the trust having been created, and the mortgage exccuted
bona fide, by Jones and Eliot, and Davidson having received the
mortgage on the understanding that has been mentioned, of course
foreciusare is out of the question, and, the purpoese having tailed,
the mortgage must be delsvered up, and ail parties will stand in
the same position as if the mortgage had never been made. The
trust will remain in the same phght, as if the abortise attempt
that has been mado to carry it into execution, had not been made.
Whether if Dunn released his mortgage, and Davidson assumed
his debt, on the condition that it was to be collaterally sccured hy
another mortgage ; that agrecment not having been carried into
execution, Duon or Davidson’s representatives have any right to
impeach the trust, is another question, upon which I express no
opinion, and wlich must be settled, if at all, in another suit; but
this mortgage having been made under this trust, and for the pur.
pose that has been mentioned, must, in the event that has hap-
pened, he delivered up.

Subsequently the question of costs was spoken to, when EstEy,
V. C., decided that although Eliot’s bill had not been filed until
after the other, in which the full refief could have been obtained,
yet since the plrintiffs in the first suit might at any time have
disappointed Eliot by dismissing their Lill, he was justified in
filing his own, and should receive the costs of the suit.

SUPREME COURT OF ILLINOIS.
Railroads—Common Carriers.

Tue Cinicaco AND Aurora Ramnroan Cowmraxy, Appellant, v.
Jaues Tuoxursoy, Appellee.

Railroad Companies ave common carriers, although thelr charters do not, in w0
many words proside that they shalt be,

Bank bills are not, in commun parlance, included in the phrace, “gords and
chattels” when used fn conuectivu with msurauce companies and transportation
by land or water,

Alleginz and proving that a milrosa company i a comman carrier of “goods
frejbt, etc ,” does not establinh it to be a common earticr of bank hiils,

Authonty to teceive goads and freizhit does not imply power to recelve Lauk bLills
at the ordinary tariff for the risk.

If common carriers 2:0 to be held as insurers. they must be treated with goad
faith and conrealment, actifice. of suppre<sion of truth, would equally relivve
the insurer and common exrrier from Hability

Coinman esrrivrs are not Hable for the low of maney parked among other condy
in a X in stch A wav Ay to decrive and misiead them. I 10 ke held halde,
they shonlid be told of the contents,

Where a party examinesa wi ness as to a conversatlon, the opposing party can
only examine the witness upon the ennversation abrut thasame suject matter ;
but not about a conversaticn upon a d:fferent sulyject, not related tothe primary
convessation.

Brrfse, J.—This was an actisn on the case, brought to the
November term, 1854, of the Kane Circuit Court. The declaration
containg two counts essentially alike. The first count alleges,
that on the 19th of January, 1851, the defendant was, and now is,
a common carrier of goods and chattels for hire, from Auroa in
the county of Kane, to Earlville, in the county of La Salle; that

Jones and Eliot were both endorsers for Berryman, and Eliot | on that day, at Aurora, the plintiff delivered to the defendant,
would naturally protect himself and Jones, in the first instance. | and the defendant received a certain box containing goods and
I conclude, therefore, that the mortgage was not to Davidson, in | chattels, to wit: one new suit of broadcloth clothes, one small
pursuance of the agreement between Dunn, Berryman, and David- | trunk, three fine ehirts, three pairs of woolen stackings, seven
son. It i3 ngreed on all hands, bowever, that it was made for the | hundied and fifty dollars in bank bulls, fifty doliarsin silver money,
purpose of sale, and the only question is, what disposition was to ; and one rifle, at the value of onc thousand d?llnrg, the property of
be made of the money to be thus produced? It necessarily fol- | the plaintiff, to he carried from Aurora to Earlville, and at Earl.
lows, that it was to e paid to Eliot fur distribution according te | ville to be delivered for the said James Thompson, for certain reas-
the trust, and that Davidson held the mortgage as a mere agent;  unable reward in that behalf; that the defendant disrcgaz:tlcd his
that Eliot could have recalled it at any time; and that Davidson | prumise, and did not catry the box from Aurora to Earlville, nor
not having succeeded in executing his trust, tho mortgige must | there safely and securely deliver it for the plaintifi, and that



66

LAW JOURNAL.

[MarcH,

through the earclessness of the defendant the box was broker open
and its contents lost to the plaintiff.

The second count alleges that they agreed to deliver it in a rea-
sonnble time.

‘The general issue was pleaded and tricd by the court by consent
and verdict and judgment for the plaintiff, and appeal prayed and
allowed to the defondant. The evidence is all preserved in the
record, and it is assigned here for error : permitting Lester Ifard-
ing, o witness for the defendant, to answer this question, put to
him by the plaintiff: ¢ Whet did he (plaintiff) tell you when he
paid you tho three huundred dollars ?” in deciding that the plaintiff
was cutitled to recover for the money containcd in the box men-
tioned in the declaration ; in deciding that the plaintiff was entitled
to judgment therein, without allegivg or proving that the defendant
wag & common carrier of bank bills: and in giving judguient for
the plaintiff without such proof.

The appellec contends that the first error is not well assigned, for
the renson that the appellant had called out a part of the conver-
sation with Harding, ani thercfore the whole must come out. As
a general principle this is true, but it must be confined to conver-
sation as to the subject matter about which his conversation had
beea called out, not a different subject, having no connection with
it, or relation to it. But the record does not show that appellant
had ¢called out any counversatioun of appellee with Harding. Harding
stated simply that he lived at Paw Paw Grove ; knew the plintiff
since 1833 ; he bought land of me ; paid me $200 Dec. 31, 1854,
and $300 March 13, 1854, also at the samo time, $103, for a youke
of eattle. These were all acts done. The question then, ** What
did e, the plaintiff, tell you when he paid you the three hundred
dollars " was inadmissible. It pat it in his power to strengthen
hig caso very much by tho reply he might make to it.  Whether
he did so or not, is not material—ou principle the question was
improper.

But thig is a very small matter in this case, involving, asit docs,
one of the most important questions we have been called on to
consider,

The declaration alleges that the defendant, when the boi was
delivered to him, was ¢‘a common carrier of goods and chattels
for lire,” and plaintifi’s counsel contends that being such, he is
liable for the valuc of the box and its contents.

The appellant denies that he is a common carrier, that the
charter of the company does not make him so for any purpose,
much less of bank bills, and there being no express contract, and
the charter of the company not makiug tue compiuny & common
carrier of bank bills, whether it was such or not, was a fact to be
alleged and proved.

We suppose it is not necessary the charter should provide, in so
many Words, that the railroad companies created by them shall be
common carriers,

The authorities are numerous to the point that such companies,
using cars for the purpose of carrying goods for all persons in.
differently, for hire, and whoso custom and uniform practice is
to do 80, are common carriers and liablo as such. There cen be
no doubt on this noint. There needs no Legislative declaration
to make them such ; they ave so in virtue of their uniform business.
As was well #aid by the Court in Thomas v. Boston and Providence
Raroad Company, 10 Metealf R. 475, they advertise for freight,
they make known the terms of carringe, they provide suitable
vehicles, and select convenient places for receiving and delivering
goods, and as & legal consequence of such acts, they have become
common carriers of merchaudise, and are subject to the provisions
of the common law, which are applicable to carriers.

Their character or vocation as commen carriers of goods and
freight, and passengers is sufficiently shown by the testimony of
Mr. Allen, who shipped the box from Aurora for Earlville. H.
says, in January, 1854, he was in the warehouse business at
Aurora ; knows that defendant has a reilroad for carrying freight
and passengers between Earlville and Aurora, anl was then a
commoa carrier of ¢ goods, freight ete., for hire.”

Now, the question is, are these terms equivalent to the term
« goods” and chattels,” as used in the declaration, and do they
reasonably include bavk bills ?

Tho term “‘goods and chattels” includes choses in aetion. 1
Atkins, 182, Tho term ¢chattels” is more comprehensive than

the term ¢¢ goods,” and will include animate ag well as innnimate
property, glaves, horses, cattle, etc., being chattels, but *¢ goods,”
will, not be included, as that term is understood.

Lvery moveable thing which can be weighed, measured or
zounted, is included under the general term ¢ chattels,” which,
Lord Coko says, is a French word, signifying goods,

Blackstone says the torm is, in truth, derived from the technieal
Latin word . atalla, which primarily significd only beasts of the
husbandry, or «s we still call them, cattle; but, in its secondary
sense was applied to all moveables in general. 2 Com. 385.

We may remark were, that in the English statute of limitations
(21 James I, chap. 6) this phraseology is used, us regards the
action of replesin. ¢ goods and cattle,” and not as in our modern
statutes, ¢ goods and chattels.”

Chattels personal are animals, houschold stuff, moncy, jewels,
corn, garments, and cvery thing else that can properly be put in
motion, and transferred from place to place. 2 Biackstone's
Com. 387.

Money is & chattel, and as a chattel, according to Lord Coko.
signifies goods ; money is goods, and not ouly that, but goods and
chattels. Choses in action are goods and chattels: bank bills are
goods and chattels, and must be comprehended under the word
¢t goods,” as used in tho phrase of the witness, ¢goods,” «freight,”
ete.

This being true as a general proposition, that the term ¢ goods
and chattels’ would include bank bills under certain circumstances,
does it follow that, at all times, for all purposes, and uader all
conditions bank bills must bo regsrded as goods and chattels
merely ?—In practical life, ameug business men, in many com-
mercial transactions, bavk bills, though baving no intrinsic value,
are used as money, and perform the functions of money Yor home
purposes. Tho supposed representatives of real value—gold and
silver—and couvertible readily inte gold and silver they havo
thereby a value imparted to them by the consent of the community
in which they circulate, which entitles them to more special re-
gard and care than the ordinary goods and chattels which they can
buy, and when bought, are boxed up and sent off, by the most
ready conveyance, wheresoever and to whomsoever ordered.

Bank bills are not therefore, in common parlauce, supposed to
be included in the phrase ¢ goods and chattels,” and though they
are such, to be taken on execution, to pass to executors or admin~
istrators, to nssignees in bankruptcy, and in some cases, to devisees
in a will, under the term goods ; yet, in connection with insurance
policies, and tranaportation by land or water, they are not so re-
garded.

In 1 Arnold on Ins. 214, it is said, that it is not necessary, in
most cases, for the merchant who wishes !0 insure his merchan-
dise against sea risks, to do more than give . general description
of it, as ¢“ goods” or *¢merchandise.”—Though doubt was enter-
tained whether money, bullion or¢ jewellery were covered by the
general denomination of ““goods, wares aad merchandise,” it is
now settled that they may be so insured, though in actual practice,
they are generally insured under a specific description. f5. 216.

Under the term ‘‘goods and merchandise,” specie, dollars, the
proceeds of the sale of the goods covered by tho policy were held
to be included. Am. Ins. Co. v. Griswold, 14 Wend. R. 389.

In a time policy, cffected by the owner of the vessel, who was
also the captain or master, it was held, that the term *¢ property”
include current bank bills owned by the capta.n, and on board the
vessel for the purpose of the coasting business, and that the un-
derwriters were bound to pay for the loss of such bitls by fire on
board the vessel.  Whuon v. The Old Colony Ins. Co., 2 Metealf
R. 1. The court say that the term ¢ property” is a term of the
lIargest import, more extensive than ¢ goods, wares and merchan~
dise.” The case shows distinctly the bank bills were not on
freight, or received as freight for trarsportation ; the inference is,
that had the terms * goods, wares and merchandise” been used,
bank bille would not have been embraced, clearly not then, if the
word ¢ goods” was alone used in a policy on ¢ goods,” meaning
only, such goods as are merchantable, that is to say, the cargo
put on boa-d for the purposes of trade—tenchnically, wmerces.
Ifr:;uwn v. Stappleton, 4 Bingham R. 121 ; Ilill v. Patten, 8 East R.
373.

In Manning's Index, 165, Justice Dampicr is reported to have
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gaid, that the term ¢ goads, wares and merchandise,” will cover
dollnrs, if entered at the custom house, but not bank notes or bills
of exchange ; they must bo specinlly described, This is the prin-
ciple in insuravce policies.

Now, as the term **goods” will not, as generally understood,
include bank bills, neither will the word « freight," for, though
carricd, they are never reccived and taken as freight, in the popu-
Iar sense of the term as part of a cargo or carload.

Techuically, it is the reward the common carrier receives for the
use of the means ho provides for transportation and for bhis own
care over them, and should be in some proportion to tho risk run.

What the ¢ &e¢ ”” may be supposed to mean, will niot bo consid-
ercd, it is too indefinite.  Alleging then, and proving that the ap-
pellants were common carriers of ¢ goods, freight, &c.,” dves not
cstabhish that they were common cavriers of bank bills.

It is true, they may make themyelves such carriers, but there is
no proof that they have done so.  No portion of the proof goes to
the point that they at any time, carried bauk bhills, or nmoney of
any kind, or held themselves out to the public as earriers of such
property. No express contract to carry these bank bills, has been
proved, and none can be implied fromn the nature of their busicess,
us carriers of ¢ goods, freight, &e¢, and passengers.”

It not being then, the business of the company to take bank
bills as freight, it should be proved that in this particular case,
they authorized their ngent to receive them, before the company
can be liable.  Authority to receive goods and freight, dues not
imply this power to receive bank bills at the ordinary tariff for the
risk.

1t i3 no answer to say the agent was .uthorised in the course of
the business to receive the box as freight, and censequently the
company is vesponsible for all the box contained. This would be
s0, if the box contained nothing more than such articles, known
i common parlance, as goods and chattels, which tho company
was accustomed to carry for hire, their charges being proportioned
to the value of the articles and the risk incurred.

1f the baok bills, when out of the box, were not ¢ goods” in the
ordinary acceptation of that term concealing them in 2 box would
not mako them so, nor would they thereby lose the distinctive
character the whole community accords to them.

A case bearing on this has bcen cited on both sidecs. Allen v.
Small, (2 Wend. R. 327,) in which it appears, by act of the Gen-
eral Assembly of New York, the members of a certain steamboat
company were made individually liable in the same manner as
carsiers at common law, for the transportation of all goods, wares
and merchandise delivered to the agents of that corporation, and
for all contracts made by such ageuts relating to tho business of
the corporation.

Allen put on board the steamboat ¢ Sun,” belonging to the com-
pany, a packet containing $14,347 50 1 bank bills, and $1,800
in a draft on a bank at Albany, to be trauspaited to Albany and
delivered to a cashier of a bank there. The packet was dehivered
to the captain of the boat, and informed tbat 1t was very valuable,
and who cngaged to take charge of it and deliver 1t according to
its direction.

The packet was not delivered to the person to whom it was
directed.

It was & general practice to send moncy in steamboats. For|

carrying specie a fixed price was paid, which went to the company ;
the carriage of packets of bank bills was a perquisite of the captain.

The ‘“ Sun” was employed asn passenger boat, though she car-
ried light freight. For the carriage of boxes a charge was made,
but none for small bundles ; and when freight was carried, an extra
price wascharged. Nothing was charged for the ordinary baggage
of passengers. The company did not receive pay for packets car-
ried by the captain, who was instructed not to carry money,
though such instructions were never published.

1t was argued, ss in thiscase, that bank bills were goods within
the meaning of tho act incorporating the company, that they were
treated as money, and might be levied on as goods and chattels of
a defendant on an execution ; that they represent our circulating
medium ; that the packet was delivered to the captain as the agent
of the defendant ; that it was a proper article for freight or traps-
portation in a stcamboat; no mode of conveyance could be moro

safe and expeditious ; that o person may be n common carrier of
wmoney as well ns other property.

The defendant’s counsel contended that Lills, notes, drafts, ete.,
wero not goods, wares and merchandise within the meaning of the
statute.

‘The Court said, in giving judgment for the plaintiff against
Sewnll, a member of the company, that the term ** goods” is syn-
onymous with personnl chattels; that money has been accounted
gools and chattels, though things in action are not generally so
nccounted. Thiscourt bad considered bank bills money, nnd held
that as such they might be levied on; persons cau bo common cor-
riers of money, and they are responsible for 1ts safe dehivery; no
gronnd for the imputation of fraud, in concenling tho fuct that
money was sent, to exonerate the carrier, for that was disclosed.

‘This case was tahen up to the Court of Errors, and is1eported
in 6 Wend, R, 343, us Sewall v. Allen, and the judgment reversed,
that court deciding that a compnny, incorporated for the transpor-
tation of goods, wares and merchandize, and linblo as comnon car-
riers for such, are nut comnon carriers of packages of bank bills,
unless it be shown they have made the carnages of such packages
o part of their ordinary businers,

Walworth, Ch., way for afirming the decision, but he says, if
the conteats aud value of o package is improperly or fraudulently
concealed from a carrier, for the purpose of depriving him of &
part of the compensation he would vtherwise have claimed for the
trangportation and risk, he would not be hable 1f he uses the ordi-
nary vigilance which a prudeut man would exercise of his own
property of the sawme appurent value,

Senators McLean, Oliver and Talmadge held, that the terms
¢ gouds, wares and merchandise” as used in the act of incorpora-
tion, did not include bank bills; that though they are, under cer-
tain purposes, considered and treated es goods, under other civ-
cumstances they are not; they could not be given in evidence under
a declaration for goods, wares and merchandise, or of demanding
them on & promissory note made paynble n goods, etc.; and if
they do mean baunk bills, yet the company were not obliged to
carry them, for it does not fullow they become common carriers of
all things of which tbhey miglt by their act of incorporation, or
otherwise, have become common carriers. A common carrier may
limit his business as he pleases, and their character as carriers of
bank bills must be made out by proof, that they have becowre such
carriers, etc.  So there were gix senators with the Chancellor for
affiraning the judgment, and fiftcen senators for reversal.

Justice 8tury, in his comments on this case, Citizens’ Bank v.
Nantucket S. Boat Co., 2 Story C. R, 49, says: ¢ If 1 were com-
pelled to choose between the relative autbority of these decisions,
upon the ground of the reasoning contained therein, I should cer-
tninly have deemed that of the court of Errors the best founded in
the principles of the Iavw.”

In 2 Kent's Com. 6UY, there is in note &, n veference to this
case, and the author finds no tault with the decision.

But adwitting that it is fully established that the appellants
were common carriers of bank bills for hire, they beeame, on re-
ceiving them, insurers against everything but inevitable accident,
and the priaciple appertaining to the relation of insurer or under-
writer, and insured, must apply. The company is the insurer, the
owaner or party freighting, the insured, and the premium is the
price paid fur transportation, or freight charges, bearing some pro-
portion to the risk, their insurance being in respect of the reward
they are to receive.

Now, to make a contract of insurance valid and binding, thero
must be good faith on the part of the insured.

As said by Lord Maasfield, in Curter v. Boehm, 38 Burrow,
1905, insurance is o contract upon speculation ; tho special facts
upon which the cootingent chance is to be computed, lie, mogt
commoaly, in the knowledge of the insured only. The under-
writer trusts to his representation, and proceeds upon confidence
that he does not keep back any circunastance in his knowledge, to
mislead the underwriter into a belief that the circumstauce does
not exist, aud to induce him to cstimate the risk as if it did not
exist. The keeping back such circumstances is a fraud, and there-
fore the policy is void.  Although the suppression should happen
through mistake, without any traudulent :ntention, yet still the
underwriter is deceived, and the polioy is void; because the risk
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run is really different from the risk understood and intended to be : reward ought to be proportionnl to therisk.  Ifhe makes a greator
1un, at the time ot the agreement. Pwarranty aad insurance, bo will take greater eave, use move cau-

The reason of the rule which obliges parties to disclose, is to  tion, and be at the expense of more gaards, or other methods of
prevent fraud, and to encournge good fuith. It is ndapted tosuch "'security ; and therefure he ought in reason and justice, to have a
facts as vary the nature of the contract ; which one privately knows, | greater reward. - Consequently, if the owner of the gaods hns been
and the other is ignorant of and Aas 56 reasun to suspect. guilty of a trnud upon the carrier, such fraud ought to excuse the

_So it scems that concealinent, or the suppression of any fact or | ¢Arier And here, the owner was guilty of a fraud upon him ;
circumstance material to the risk, is fatal to the contract; without , th proof of it is over-abundant. = And it ho has been guilty of o
any special agreement it is a specios of fraud, & suppressio vers If‘rml-l, how enn he recover® Lk dolo malo non oritur actio.
rendering the contract void @b mitio. But it is not sulely on the , Justice Yates eail. By the gencral custom of the realm, a com-
ground of fraud that concealment avoids she contract ; the omission | Mon carrier insures the goods at all events, and it is right aud
to statc material circumstances, thouga the omission be the result ; reasonable that he should do so; but he may make a special con-
of accident or negligenze, will avoid it. jtract, ete.  And certainly, the party undertaking, ought to be

Representation, as here used, is 7, material fact stated by euther apprised what itis that he andertakes, and then he will, ur at leis.

party to the other before completing the contract, and o misrepre- | MY t“kc.!’.‘”'z"“r care. B'ut he of'gl't not to be nnsw'crub‘l(ol when
sentation is the statcinent of such . fact, which turns out not to | 1€ 18 deceived. Iere he was deceived. The money was hid in an

be true. By a materinl factis meany one that shows the nature | ol mail bag, and it was hid from him that it was money.
aund extent of the rizk, and may indvce the other party to enter Mr. Justice Aston, who tried the cause, smd, **he never had
into the contract. A concealnient, on the vthier Laud, is the sup- , any Joubt about the justice of it. It mamlestiy appeared that
pression of & material fact within the knowled~e of cither party, | this money was sent under a concenlment of its being money.
which the other has not the means of knowing ¢ * is not presumed | The true principle of a carrier’s heing answerable, 13 the reward,
to know, (1 Philips on Ins. 214,) and it is equivalent to a false | And a higher price ought, in conscience, to be paid him for tho
statement, and amounts to fraud.  Lockridge v. Foster e al., 4 | insurance of money, jewels, and valuable things than for insuring
Scam. R. 673. common goods of small value, Mr. Justice Willis concurred.
Testing this case by theee principles, these carriers can not be !  The court here did not, as distinctly as we have attempted to do
held liable for the loss of the hank bills, for although there were [ judge this case upon the principles of insurance, butall their ar-
no verbal representations of any kind made by the appellee, there | guments lead to it. It is a very clear case, and very like the one
was that which was equivalent to it, in the structure and appenr- | befure us, and not much stress is Iaid upon the fact of notice.
ance 3:‘ the box in whi~h it is said these bills were placed. ‘That, ' The whole bearing of tho case is on the fraud and deceit.
according to the description given of it by the witnesses, told only . : uy
the plain and simple tale, that tables, bed-clothes and bedding, R \‘;(;éx':‘x;:llgzlflc;lt :12‘2]:3;(? cazo ::f::e(:’ézwi,:x ;‘l'mz‘g':ts(é i:; rsnt:;::%:
and some other cheap articles were in it, such as were usually | 50" o0 o8 Gubson ¥. I’ay.nlon and to Sir Joseph Tyley et al v.
carried in such boxes, for the usual freight charges.  The fact ' yr . “Cartnew R. 485, where it is held that the carrier was: lia-
most important for the insurers to know, that among this paltry ble only for what ¢‘he was fairl told of.” sece, also: Great
stufl was a valise, with seven hundred and fifty dollars in bank Vorlller.‘/;l Raitway Company v S,"y,md 14 Eoe. L. and E.q 370 :
bills in it, was not disclosed. ~ The owner, treating the box of 1o | pocror'er al. v i;onova}:x eilal' 6 il[)) 373 Tor A
particular value—shipping it as common freight, concealing its In tbi e Pavat . c ’ t‘b : £ tho money was
true value, detudes and deceives the carrier, animpositionis prac- ”““"‘ 0‘? 03}:" “3 :)“ or;‘{l?oon:rig:c"n '; 0‘;':‘?“'? inl . rouf'lf bos
ticed upon Inm to deprive him of the compensaticn he is eatitled | 8 ﬂ'?:l '“l au Pb A bc‘ll' T, I cone ‘(‘l‘c" s ’
to, in proportion to the valuo of the article entrusted to his care, | Stuffed with feather beds, bedding, tin ware, dishes, guns, etc., a
30 4 st ik e ol ol e S o s o f o e, g e o o
ance he w . 2. K . ; 3W. &S. oty ¢
Relfv.e]ga‘;,l;,, ;{: erwise bestow Keat's Com. G03; 3W. &8, of no particuninr value, snd so prevent him from making inquiries,
A case very similar to this is to be found in Burrow’s R. 2208, | 0#3ht to be regardid as pregnant prouf of fraud. It is no answer
the case of Gubbun s. Fuynivn and anvther. 1t was an ncuon | '0 803, that the carrier made no inquiry about thebux , the artifive
against the Birmingham stage coachman for one hundred pounds | resorted to prevented it ; it was complete ; thero was nothing about
in aoney, seut {row Birmingham to Londan by his conch, and lost, | 119 SR8 SERCL ARLen, 1@ 1 Fuo ovner gave aut (ot 1ho
t was bid in hay in an old mail bag. 1c bag and hay arrived j U°° 2. N A d
safe, but the mouey was gune, Noﬁcc was brgught llul?lc to the | With so little care as he Jid, provehing a corresponding caro vuly,
plaintiff that the company had advertised in a public newspaper ggtt::?sl::;;(?;ﬂli? ;::'::r::ll.ly lnl-:dsiigs \:(l)lil‘:;:v\?'cbxi%nstadfll:tl)rt‘ ]‘:l‘}c;;
[a) o . 9 H —!

that the conchman would not be answerable for money or jewels, A e R " h
or other valuable goods, unless he had notice that it was money, | ¢3rried, and cheaply, without paging any premium for the risk.

ctc., that was delivered to him to be carried. We say, it is doubtful if the money, or bank bills, was really in

It was proved that money was not cieried from Dirmingham to | the bux, after it left Sacranton, or even winle there. The witness,
London at the common and ordinary prices of the carriage of other | Chiarles Labor, who speaks to that point is not at all positise. o
goods, and it likewise appearcd, from @ letter of the plaintiff, that | says the goods were repacked at Sacranton, oa the suggestion of
bie knew this, und that he was conscious he could not recover by | the railroad agent there, and a hox male at the Company’s shop,
reason of the concealment. Verdict for defendant. It was argued | the dimensions of which he gives. Ile saw the goods put into
—nag it is in this case, by the appellee—on the motion for a new | this box, and ¢ onc valise was putinto the box, by lumself between
trin), that the coachman was answerable, though he did not know | the beds, and the box fastened up. James Thempsen was written
it was money; that a earrier is always answerable, unless he ac- | on the box, and directed to him at Paw Paw, linois, and box pla-
cepts the goods speciaily; that he made no enquiry or objection, | ced in the care of railroad agent at Sacranton. Saw valise opened
and is therefore answerable. It is incumbent upon him to see | and saw plaintiff take out a comforter for the neck, and a small
that he is not cheated. He is bound to receive the goods, and | roll of money, which plaintiff said was one hundred dollars, and
must run the risk, citing, among other cases, that of Ftchbura v. l pat it in his pocket. Pluintiff showed him, a large pile of bank
White, 1 Strange R. 145, in which, Lord Chief Justice King held, | bills, in the valise, a Iarge pile of bank bills, contatuing, ke should
¢ that if & box i3 delivered, generally, to a carrier, aud he accepts | say, from 8ix to cight hundred dollars, which remained in the va-
it he is answerable, though the party did not tell him there is | lise. It was fastened up in the valise in the box by plaintiff and
money in it.”’ himself. To the best of his knowledge plaintiff had, when he left

Lord Mansfield held, that a common carrier, in respect of the | Pennsylvania, from $930 to $1,100, principally in bills, Plaintiff
premium he is to receive, runs the nisk of the goods, and must | received S5000, besules some interest from his father’s estate; re-
nake good the loss, though it happen without any fault in him | ceived funds before he left : one hundied dollars from Zeba Bennett ;
the reward making him answerable for their safe delivery, and the ; over two hundred from E. S. Thompson & Brother, and over two
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hundred dollars from goods sold at auction, and also several other
small sums.”

This witness does not stato bow he knows theso facts. It is
manifestly all hearsay, derived from the plmintiff himself. The
plaintiff told him how much money he had, graduating the amount
to the appearance of the pilo 1n the valise. As to that, to what
doces his testimony really amount? What is moro deceptive than
a pile of bauk bills? and how could any one speak of the amount,
uuleys he knew the denomination of each hill ?  Ile could not pos-
sibly tell whether there was one hundred dcllars or one theusand
dollars in the pile, for the smallest sum will make the Inrgest pile
if in small bills, the other pile being composed of bills of a large
denomination,

But, besudes all, there 38 no proof whatever that theso lls, of
they were in the valise, were genuine bills, and of value. It is not
an uncommon circumstance for apurious bills to be concealed in a
valise, and for aught that appenrs, all these bills may have been
spurious—cuunterfeits. Nor does this witness state, that he re-
mained with the plaintiff and the box until bhe started on the cars,
and saw him and the box on board.

It was in the plainliff’s control at the station house at Sacranton
He had free access to it there, and an opportunity to commit a
fraund, if he designed one.

The plaintiff, however, does show, by competent evidence, that
in December, 1833, bo did receive, in Pennsylvarnin, seven hun-
dred and ninety dollars, viz, one bundred dollars from Zeba Ben-
nett; from A. T. McCormick, five hundred dollars, in a draft,
which was paid at the W yomiog bank, at which time Jones, a clerk
in that bank, testified plaintiff drew out of that bauk o large a-
moupt in gold,” the amount not stated. In August preceding,
McCormick had given him another draft for one hundred and
ninety dollurs, which, it is quite likely, * was the large amount in
golt” hedrew out. All these sums make seven hundred and ninety
dolars.

L. Harding testifies that on the 31st December, 1853, plaintiff
paid him two hundred dollars on a land purchase, and on the 13th
March following, three hundred dollars, and, at the same time,
one bundred and five dolars for a yoke of oxen ; in all, six hundred
and five dollars; to which is to be added the one hundred dollars
in bills Labor says he took out of the valise, at the station, and
put in his pocket, Here is seven hundred and five dollars, of the
scven huondred and ninety, plausibly accornted for.

The six bundred dollars received from his father's estate, if re-
ceiv»d, which 1s not proved, was long befure the receipt of these
moneys in December, and the two bundred dollars for goods sold
at auction is not proved, so that the whole amount of money he is
proved to have had ; when be left Penusyivania, was seven bundred
and ninety dollars, tor searly ali of which the testtmony ot Harding
fully accounts.

But bo all this as it may, we have attempted to show that bank
tiils do not, in common business affairs, como under the denomi-
nation of goods and chattels, or goods and freight, and therefore.
the company is nut chargeable fur them, not having been received
by them as such.

That if they were common earriers of bank bills they were en-
titled to be informed that this box contained bank bills, so that
they might have a corresponding premium for tho risk incuried
and care to be bestowed upont. Suppressing or concealing this
fact, in the manner and by the means resorted to by the pimnud,
was a fraud upon the defendant, and makes the contract void, for
there can be no action where the plaintiff has practiced deceit
ani fraud.

Had this issue been tried by a j &y, the court should have put
the fraud in the concealment of t' e contents of the bosx, home to
them, and sbould have told them it was such an artifice to deccive,
as to render the contract to carry void, and released the company
from liability.

The judgment is reversed, the cause remanded, and a venire
JSacias de novo awarded for further proccedings in conformity with
this opinion

J udgmex;t reversed.

GENERAL CORRESPON

DENCE.

To Tuc Eprrors or Tne Law Jourvat.

Municipal Law— County Rate— Lands of Non-residents.
Southampton, 7th March, 1860.

GENTLEMEN,—Many difficulties havo arisen in several Cor-
porations, as well as various opinions been expressed by
soveral Reeves of the County Council of the United Counties
of Huron and Bruce, respecting tho right of residents paying
the taxes fur the lands of nun-residents, every year, for county
purposes.

I have always contended in the County Council, and argued
that they had no right to have dono se. For it is in my
upinivn the duty of the Cuunty Council, in conformuty with
the 31st sec. of 16 Vie. cap. 182, to make cvery dus allowanco
for the taxes of the lands of non-residents, at the time when
tho estimates are made up for county purposes.

Suppose, for example, that the County Council takes no
notice of the non-resident rolls of the soveral corporations of
the United Counties of ITuron and Bruce ; and that o by-law
is passed to raise a certain sum of money, at the rate of four
cents on the dollar, fur general county purposes, on the basis
of the total aggregate amount of the assessed value of the
whole of the real and personal property of the said United
Counties; and that a certain corporation, whoso assessed
value is $30,000, one half of which property belongs to non-
residents ; and the clerk of said corporation gets instructions,
by order of the County Council, to raise 30,000 times 4 cents,
equal to $1,200. Now the important question arises, how can the
$1,200 be raised ? There is no money in the treasury. It is
osident that in consequenen of one-half of the property belong-
ing to non-residents the corporation will have to pass a by-law
to raise tha requisite sum of S1,200 from the residents, at the
rate of eight cents on the dullar (duuble the amount of the
county rate). If they do not pass a by-iaw, they must carry
the County Council by-law into effect, and by so doing it
is evident that the sum of only $600 will be raised,—half of
tha sum required for county purposes. Therefore by reason-
ing from such premises, I think no local corporation can legally
pass & by-law to raise money for county purposes. TFor coun-
cils of municipalities, less than counties, have not the power
to assess themselves in aid of any cuunty requirements. Their
aid is limited.

If the above reasoning be correct, it is evident that the
County Council has aright to take into consideration the non-
resident lands when they make up their estimates for the year.
They are then in posscssion of the non-resident rolls, and
every other information necessary for thoir guidance, so that
if any deficiency should thus be likely to arise, either from
the non-resident rolls or other causes named in the 31st sec.
of 16 Vie. cap. 182, the County Council has the power to issue
debentures fur such deficiency, so that they can meet the
demands before the money is wanted.

If the County Council neglects to make due allowance for
the nun-resident lands, the fault undoubtedly rests with that
corporation. All that the corporation, which is assessed for
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$30,000, has to do is to collect four cents on the dollar from
the residents, in conformity with the County Council by-law,
as above referred to, and claim credit for $600, the amount of
tax of non-resident lands.

By giving your opinion on the above, in your next issue,
you will much oblige

Your bumble and obedient servant,
Jaues TELFER CoNaway,
Reeve,

[We greatly doubt the power of a Township Council to pass
8 by-law such as that mentioned by our correspondent, in aid
of a county rate.

1. It is the duty of the County Council, when making an
estimate of the sum required for county purposes, to make due
allowance in such estimate for the cost of collection and the
abatements and losses which may occur in the collection of
the tax, and for taxes on non-resident lands which may not be
collected. (Consol. Stat. U.C. cap. 55, sec. 11, p. 652.)

2. It is then the duty of the County Council, in every case
in which any sum is to belevied for county purposes, to ascer-
tain snd by by-law direot what portion of such sum shall be
levied in each township, &o., in the county. (Ib. sec.75, p. 666.)

3. In apportioning any county rate among the different
townships, &ec., in order that tbe same may be assessed
equally on the whole ratable property of the county, the County
Council is to make the amount of property returned on the
assessment rolls as finally revised and equalized of such town-

_ships for the preceding financial year, the basis upon which
the apportionment is to be made. (Ib. sec. 72, p. 666.)

4. When the sum for each township is ascertained, it is the
duty of the county clerk to certify the amount for such town-
ship to the clerk of that township, so thaf the clerk shall
calculate and insert the same in the collector’s roll of the year.
(Ib. sec. 76, p. 666.)

5. Moneys at any time received on account of taxes on non-
resident lands are made to constitute a fund, to be called *the
non-regident land fund.” (Ib. sec. 154, p. 679.) Upon which
fund, in anticipation of moneys to be collected, the County
Council can issue debentures. (Ib. sec. 160, p. 180). The sur-
plus of which is to be apportioned among the municipalities
ratably according to the moneys received and arrears due on
account of the non-resident lands in each municipality. (Ib.
sec. 163, p. 681.)

6. Therefore we coincide with our correspondent in his con-
clusion that it is the duty of the County Couneil to take into
consideration non-resident lands when they make their esti-
mate for the year, for that they are in possession of the roll
and every information necessary for their guidance; so that
if any deficiency be likely to arise, sither from the non-resident
rolls or other causes specified, the County Council has the
power to issue debentures to meet the deficiency.

Money required for county purposes, it appears to us, is to
be raised upon the whole ratable property of the county. Now
the.lands of non-residents are as much ratable as the lands of
residents. If the latter only are compelled to bear the rate,
the rate is not one raised upon the whele ratable property of

[Marcs,
eSS = e v 3
the county, but, on the contrary, one unlawfully and unjustly
raised upon & portion only, viz., the lands of residents. Such
we believe the Legislature never intended.

Fletcher v. the Municipality of the Township of Euphrasia, 13
U. C. Q. B,, 129, is in point.—Eps. L. J.]

1o the Ediors of the Law Journal.
Township Clerk’s Office, Onondago,
March 1, 1860.

GenTLEMEN,—] take the liberty to address you respecting
the daties of Inspectors of Weights and Measures, and your
opinion as to their fees,

They are required to inspect yearly. Would they be entitled
to an annual fee for all pieces inspected, and how must they
be sworn into office? I may say that I am an Inspector of
the County of Brant.

I have the honor to be your obedient servant,
Wu. D. Sovrgs, 7. C.

|Our correspondent puts two questions,”both of which we
shall endeavour to answer.

1. As to fees. An inspector of weights and measures is a
publio officer, and entitled only to such fees as the law of the
land expressly authorizes him to collect for services performed.
1t is provided by Con. Stat. U. C. p. 696, cap. 58, sec. 13, that
« gvery inspector may demand and receive ten cents, and no
more, for every weight or measure he marks or stamps.”” We
know of no other fee than this, which an Inspector of Weights
and Measures is authorized to collect. Certainly there is
nothing of which we have any knowledge, to authorize the
collection of an annual fee.

2. As to the oath of office. An Inspector of Weights and
Mansnres ie o mremiciyal uMuer—¢hat 18 o say, owes his
appointment to the council of the county or city for which he
is aathorized to act. The form of the oath of office is given in
gec. 9 of the above mentioned statute, to which, for more full
information, we refer our correspondent. Though the statute
does not state before whom it is to be taken, we presume that
it may be taken * before some court, judge, recorder, police
magistrate, or other justice of the peace, having jurisdiction
within the municipality.” (Con. Stat. U. C. p. 563, cap. 54,
sec. 179.)—Eps. L. J.]

T

MONTHLY REPERTORY.

CHANCERY.

V.C.W. Re Cruron’s Trusts.

June 15.
Will, accumulation—Thelluson Aect.

Testator devised lands upon trast for his son A during the joint
lives of A and B, and after the death of either of them (A and B)
which should first happen, upon trust to receive and invest the
rents in stock and to accumulate the dividends, &e., by way of
compound interest, until the trustees should have laid out £3,000
in the purchase of stock and subject to such investment upon trust
for A with remainder to A’s first and other sons in tail, with re-
mainders over to testator’s other sons, &c¢. Asto the accumulations
the trustees were to stand possessed thereof upon trust for the
benefit of the child or children of A, and in default of such issue
upon trust, as A should by will appoint, and in default of appoint-
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ment for the next of kin of A liviug at his death according to tho | V. C. W, Jouxsroxe v. Lorp Hanrowsy. July 1.

statate of distributions.

The testator died in August, 1822, A died without issue in
1639, in tho lifetime of B, having bequeathed to C the £8,000
directed to Le accumulated.

Ield, that the trust for accumulation was not a provision for a
portion within section £ of the Thellusson Act, and that the nc-
cumulation was void except for the period of 21 years from the
testators death,

Ield also, that C was entitled to the accumulations made be-
tween A's death and the expiration of 21 years from testator’s
denth, and that subject to such right of C, the remaining accumu-
lations belonged from time to time to the persons entitled to the
rents and profits under the limitations contained in tho will.

V.C. 8.

Will—Construction— General gift controlled by subsequent words.

M II. being entitled under u will to land at L, for life with
certain Jimitations over (which afterwards failed) and with ro-
mainder to her own right heirs, & portion of the said laund was
taken by o poor law union, under the compulsory powers given
them, and £800 the purchase money was paid into court and
afterwards invested. M. H. by her will devised her frechold land
at L, to W. IL. for his life with remainder to her own right heirs,
W. H. being such right heir.  She afterwards gavo the interest of
the sum of £800 stock (the fund in court) to W. IH. for life; and
after giving certain legacies, and referring to the surplus of her
effects and monics, she, subject to tho payment of her debts, and
of the life estates aforesaid, gave devised and bequeathed the
same to the children of W. Ii. as tenants in common, to be paid to
them on attaining twenty-one.

Held, that W. 1. had only & life interest in the fund in court;
and that on bis death bis children were entitled to it.

Re Horer’s EsTaTs. June 25.

V.C.K. Taoursox v. WEBSTER. June 28.

Voluntary settlement—Creditor.

A voluntary settlement made without valuable consideration,
the settlor being at the time in embarrassed circumstances, is not
void, under 18 Eliz. cap. 5, unless it is the spontancous act ot the
settlor, and there is proved to be an intent on bis part to delay,
hinder or defraud creditors ; the onus of proving such intent !ying
on the party allegiag it. A

To render & deed void as against creditors, Itis not sufficient
that it is merely voinntary, but it must be proved that the party
making it intended to delay, hinder or defraud his creditors.

On the guestion of o voluntary deed being void under the statute
of Elizabeth, all the surrounding circumstances must be looked at,
snd each particular case must depend upon these circumstances.

L.J. June 1.

Infuncy—Misrepresentation as to age-—Marriage scltlement.

By & wmaricge setilement the busband covenanted to settle
£1,000 on his wifc and children. At the time of the mrisiage
the h-.sband was an infant of cigbteen years of age, but e repre-
scated 10 his wife, ur to ber solicitor that he was of age.  The wife
carried on the business of & pawnbroker before marriage, and the
husband upon his marringe took possession of the stock, i trade,
which was worth several hundred pounds, and carried ¢n the
business, bot did not settle the £1,000 according to his covencnt.
After the death of the wife, the trustee filed a bill to enforee the
covenant.

The court being of opinicn that the result of the evidence was
that the wife was not deceived as to the age of her husband, but
knew herself that he was an infant, dismissed the bill.

The protection which the law throws around an infant, is a legai
previlege, and ought not to be broken in upon on slight ground.

If & person pleads that he was led into 2 contract with an infant
by miercpresentations on the part of the infant as to his age,
he must show that he was actually deccived by such wisrepre-
sentations.

NELSON V. STOCKER.

Wull—Construction—Cumulative legacy.

Testator by his will gave a legrcy of £500, to be paid out of
his pure personalty to a charity. By a codicil he * gavo and be-
queathed to the said charity the sum of £1,000.”

Ileld, that tho two legacies were oumulative, but that in the
absence of the indication of any intention by the testator to blend
the two legacies together, and subject them to the same conditions
as to payment, &c., the second legacy was not payable out of the
pure personalty, like the first.

L.C.&L.JJ. Kixag v. CLEAVELAND, July 2,

Will—Constrnction— Legacy-~Substitution—Personal representatives.
Gift by will to nicces then living, or their legal representatives,
share aud share alike. Oune of tho neices died before the time
without issue.
Ileld, that her next of kin and not her admi. “strator wae en-
titled.

M. R. Merrisn v. KeEx,

Partnership—Lunatic—Dissolution by notice.

When partics cnter into a partnership at will, notice to one by
the others, that they wish to dissolve the partoership, must be
considered as an overture for an effectual dissolution. For this
purpose, a notice to a person of unsound mind, not found lunstic
by inquisition, held good, and dissolution decreed from the date of
the notice.

July 12,

COMMON LAW,

R. Hexpersox v. Mears.

Landlord and tenant— Eviction— Direction lo jury.

When unfinisbed apartments were let by the occupier of a house
to the defendant, who put o man in the possession to show the
appartments in order to nederict them and where the man was
turned out by the occupier as being personally disagreeably to him,
it is acorrect direction to thejury to ask thew whether the man was
turncd ont for the purpose of expelling him or for tho purposc of
evicting the deferdant.

C. C June 4.

Q. B. Tauvaco axp Ornens v. Lucas ANp OTHERS.

Cargo of ship—Sale of goods— Varience between guantity of goods
contracted for and delivercd.

By a contract the plaintiffs sold a cargo of wheat of about 2000
quarters, say from 1800 to 2200 quarters at the price of 52s. per
delivered quarter of 4921bs free on board at Taganrog to any safe
port in the United Kingdom, the wheat to be shipped between cer-
tain dates, the mcasure for the sake of invoice to be calcnluted at
tue Tate of 100 chetwerts equal to 72 quarters, scllers guarantes
the delivery of invoice weight, sea accidents excepted, buyers to
pay for aey excess of weight, unless itbo theresult of damage
ot heating, Payment, cash in London on exchange for usual
shipping documents. The shipping documents showed a quantity
between 1,800 and 2,200 quarters, bat the quantity actually ship-
ped was less than 1,800 quarters.

Ifeld, that this fact released the buyers from their contract.

Q. B.
Tur

June 16,
Axp W. Loax axp Discovxr Co., v. Drare.
Mertgage of fixtures—Surrender.

2 having mortgaged to the plaintiffs, the fixtures in a houso of
which lie was tenu2* before the fixtures were severed, surrendered
his lcase to his landlord who dewmised to the defendant. The de-
fendant then cntered and took possession of the house, together
with the fixtures.

IHeld, that the morigagor could not defeat his own act by the
surrender, and that the plaintiffs had o right to enter and sever
the fixtures notwithstanding; and that they were entitled in an
action of trover for tho fixtures, to recover their valune.
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EX. Soroxox v. Tue Vistasrs' Coupany.

Easement—Right to support—Intervening house—Houses falling out
of perpendicular—2’rescription.

The plaintiff and defendants wero respectively the owners of
houses separated by a house the property of a third person, aud
whicl three houses immediately adjoined each other.

The bouses were built on 2 declivity, the defendants house being
lower down than the plaintiffs’ ; and for o period excecding twenty
years they had fallen out of the perpendicular in such a way that
the plaintiffs’ house projected over the ground of the next house
and that again over defendants’ land, The defendants took down
their bouse for the purpose of building 2 new house on the site;
and the consequence was that the plaiutiff’s bouse was damaged.

JIfeld, that the plaintiff had not acquired a right to the support
of the defendauts house; and that he could not maintainany action
sgaiost them for the damage so susteiced.

EX.C. Browsx ET AL v. HARE ET AL, May 18, June 23.

Mercantile contract for purchase of unascertaired goods— Property
lost at sea passing o vendee upon shipment—Bill of lading making
goods deliverable to shipper’s order—Indorsement.

The defendants, merckants at Bristol, through a broker, con-
tracted to levy of the plaintiffs, merchants at Rotterdam, ten tons
of the best refined rape oil, to be shipped ¢free on board,” at
Rotterdam, in September 1857, at £48 15s. per too, to be paid
for, on delivery to the defendants of the bills of lading by bill of
exchange, so be accepted by the defendants, payable three months
after date, and to be dated on the day of shipment of the oil.  On
the 8th of September, the plaintiffs (baving on the previous day
advised that the shipment would be made) shipped on board a
general ship trading between Ropterdam and Bristol, five tons of
the oil. The master signed a bill of lading by which the oil was
deliverable ¢ unto shippers’ order,”” and the plmntiffs endorsed
the bill of lading specially to the defendants. On the same day
the plaintiffs enclosed in aletter to the broker the bill of lading,
invoice, and 2 bill of exchauge drawn on the defendants, in accord-
ance with the contract. Oun the night of the Oth, the ship, with
the oil on board, was run down in the Bristel Channel, and the oil
totally lost. The plaintiffs’ letter of the 8th arrived at Bristol, on
the afternoon of the 10th, in duecourse of post, bat after busiuess
hours. On the morning of the 11th, the broker left with the de-
fendants the Lill of lading, invoice, and bill of exchange, for their
acceptance. At that time e koew of the loss of the ship. In
about two hours afterwards, the defendants returned to the brokers
the documents left with them, op the grouna that, under the cir-
cumstances, they were oot liable to pay for the <i..

in an action for not accepting the bill of exchange, and for
goods sold and delivered,

Held (afirming the judgment of the Exchequer), that the pro-
perty in the oil vested in the defendants on its delivery free on
board the ship in performance of the contract, and consequently
the phintffs were entitled to recover on both counts, and that
the form in which the bill of lading was taken, making the oil
deliverable ¢« unto shippers' order,” did not prevent the property
from passing.

EX.C. Marovis oF CAMDEN v, BoITERBURY. June 27.

Landlord and tenant— Action for use and occupation of building land
—Building articles— A jrecinent net amounting to an acival de-
mise—Rent—Tenancy from year to year when to be implied— Lia-
bility of assignce— Evidence.

In an action for money payadble for the deferdants use of lands,
messuages and premises, by the plaintiffs permission, the particu-
lars of demand claimed £241 as a years rent due Lady day, 1838,

It appeared that by Indenturc made Feb. 4th, 1853, between
plainuff and L, the piainuff agreed to grant leases of the whole or
part of certain ground, whercon houses then proposcd to be built
should be arected, so soon as one or more houses should be crected.
To hold the same and the other premises agreed to be demised to
E and his assigaccs, from 29th Scptember, 1852, for minety-cight
years, paying for the first, second, third, fourth and fifth years,
from £30 to £285. E. covenanted, for himsclf and his assigns, to

May 6. !

pny the several yearly rents reserved, and there was a proviso
for re-entry it the said yearly rents should be behind. During
1853, E. bullt on the land five houses, which were duly demised to
him at rents amounting to £35 ; and until Janunry 31st 1854, paid
the several yearly sums covenanted to bo paid.

Oun the 81st January, 1854, E. assigned the indenture and all his
interest under it, to the defendants, who, till Lady-day, 1857,
paid to the plaintiff’s agent the scverul yearly sums, and took re-
ceipts which in general, purported, on the fuce of them that the
paynients were made by the defendant as rent due to the plaintiff
under the deed of February 4th.

In 1854, and 185b, the defendant built on the land g house and
stables, and obtained two leases according to the said indanture
of agrcement, rescrving rents amounting to £9. The two last
mentioned rents, added to the £35 reserved on the demises to B
when deducted from £285, the highest rent, leave £241 the sum
claimed in the action; and cxeept these sums of £9 and £35, no
payment was made to the plaintiff after Lady-day 1857. Qo the
25th May, 1857, the defendant assigned to one W, the indentnre
of the 4tb February, and all interest thercon.

Evidences were also given for the plaintiff of tho defendant
having employed an auctioneer to let the property, and that somo
of it was a mere ballast hole.

Upon the facts above, the Common Pleas held, that the defend-
ant was not hable ; that the indenture of February 4th, 1853, did
not amouat to an actual demise; that the several annual sums re-
served gs rent were collateral sums peid for the right to occupy
tor the purpose of building, under the agreement ; that the tenancy
of L if any, was not a tenancy from year to year is imphed from
payment of rent, it is becauee there are no other circumstances to
account tor the payment, except that 1t ts paid for the eccupativa
but that in this case the facts showed that the payments were
made by the defendant, not as reat, but in discharge of the obliga~
tion upon E to pay them.

Ifeld (afirming the judgment of the Common Plens.) that the
plaintff was not catitled to recover; that the facts afforded no
ground for implying o new tenancy from year to year Lbetween the
plaintiff and the defendant; and that the form of the receipts
showed that the paymeuts by the defendant were made, not as
rent for the occupation of the premises but in discharge of his en-
gagements with E.
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