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1860.] LAW JOURN.&L. 49

DIA RY FOR M AR OH tho convicting justice, if not called upon te give an amaent
~ii cf -- -~ ~-" Lit dy fr rtur cfof thora tiiere nîay bce un abuse of much magnitude, though

3. Tizrtay. CoiIreîtobs whertimoxtended byIIIII Munldn no rarticular individuai suffer wrong thereby. The Buf.
4. SUDOAY 2idSundasy in L.ni. [day for nlot. of Trial Co. Ct.
6. blnA .U.t al for notice of Ex Ch. Bantford an Kington. Lut ferer vould bie the Crown-the guardirn of tho publie-
0. Tneday CI. x. TZrm. London and I1OIîOIîIO. comnuco. ihihw id dfrde ifinswriîppri t-

Il. SUNDAY 3dSunday in Lent. .wihwudb erue ffnswr npoel ih
12, blcnd.ay ......Lut d3y lor notice Ch. Ex. Tcrzn. lnmil ton and flrockvIfll.
13. Tue.dày.Lut dsl for teorut for Toronto Sprln;a A.elzma Qanartr hcld.
18. 8UN DAY...414s "nday in Lent. (Ses. and Co. Couirt qittingi la cacb Co. fieo utieo h ec 5 e eh ene
19. 3Monday .......I d>3' for not, of Ex Chi for FLiante and Ottawa. Teofc fJsieo h ec sntt cdee
W0. Tuesday.... Chýi. Ex. Terit. Birantford and Kingston, cocouielnc0% one of profit. Nothing wouid be more rcvolting to Véry23. Fri 1 _ -Luit dzy for decli fur Toronto Upring A&-tzes.
2&SU MnAy. _Ltd bntofE hn oec adCr=. principle of British justice than titat magistrates should
27. Ttie&y .. Chan. 1.x. Tero. iamilton sotd irockvllio, eoimnee.% xnnke, a livelihood out of fines imposed in the diseharge o?

31.Sauray... .. AMda fr otce f rLl orToont Rrit;Asifl. officiai duty. Were titis aiiowed, tho fraiity of human
I1PWORTANT XIUSI NESS NOTIOF. nature Inight Icad the justice to impose a fine net 8e muai

1soeuind<edtose Popioroftdî.Tourna ar eustd lreemWtrho. in proportion te the ivreng eommitted as in proportion to
aU ourpast due accotants hav &moe placed in Vthands, of acsrs. PaU*n ct Arca5h, bis own actual wants or sordid cravin- for gain. Tins the
Attorneys, Barrie, for collection ; and thai onZM a prompt rmaUance to t/s m, totlibct CftesbeDwul i ttene~> faaie

Btia o l reucancetai the rycporieeors bate doPted is course~ -u W tey tic administration of justice ivould beceme r. subject cf
hare been cotnpdled te do so in order te enable thece to ined their currni e seoru.
wlcie art tory heary. son

.Zbo tisai the u&.!<l nom ofMUeJourna isso gseoyd<dit tffldt nolise un- The Legislature bas dccmed it prudent te provide certain
risono.bte Io erped t/tai thse Profemson and officace <if Ue Ussurts iwotd accord * a chcsa rvniesc hs bss
luberal support, instead of ai/oai ng t/Iemslr e Ioeb sscd for t/sor subscript sons. chksaprvnieoft-eabe.

On 27th August, 1841, an net iras passedl, rcciting that
TO COIuIEsPONDENTS-&& faitpage. for the more effectuai recovcry and application cf penalties,

fines and darma gs, imposed by Justices cf the Penco
Y A%.. il y according te law, it is necessary and expédient ilt such

justices shall, togeileer ivith thc convictions, make a duo
return thereof to the General Quarter Sessions cf thé Pence

MA R H, o.8 O f the district in whiei sucli penalties, fines and damagep,

ERRATUM.have nccrucd. (4 & 5 Vie. cap. 12.)
ERRATUM.In thc case cf a conviction, it is very doubtful iviether

In cur report cf Potier v. Carroll, in the last number cf a returu cf tic conviction itself, witheut the formai return
t'ho Law Journal, it is stated that Richards, J., dissentcd cf tho particulars rendcred necessa-y by the statute, is
freml the judgment cf the C ourt, Wo are informed tint sufficient. Ia elly q. t. v. Cowan, 18 U. 0. Q. B3. 104,
tbis is an errer, as the judgment pronounced was unani- iratrntcd vil a h aec ovcinb
mous. Our rendors therefore will please niake tie neces- single justice, thc Chie? Justice cf Upper Canada made
sary correction. soute observations tint appear te favor the affirmative cf

tuis proposition; whue in .Afurpley q. t. v. Harvey, decided
RETURNS 0F CONVICTIONS TO QUARTER SESSION-S. during lest terra in tie Court of Cemmea Picas, but not

yct reportcd, tic Chief Justice cf the Commen Pleas ex-
The office cf Justice cf the Peace is net frété from respon- pressed an adverse opinion-at al! events as regards the

sibiiity, and yet there is (,ne duty whieb, cf ail others, casr, of a conviction by two cr more justices, iviich mas the
appears to be very generaily neglected. It is the duty vilci case tien before tie court.
tie lair imposés upon cvery Justice cf tie Peace te makre The enly safe course for a justice te adopt is in the
returns cf convictions bad before bimas in tic xnanner pre. mords cf thc préalable cf 4 & 5 Vie. cap. 12, iltogether
seribed by statute. with tic convictien, te nake a due return thereof, &o."

Te tic nature cf tuis duty and the penalty for negleet cf The act nom regulating the returns is ehapter 124 cf
it ve propose in this nuniber te direct attention. tic Censoiidated Statutes ot tJpper Canada.

Extensive powers are eatrustcd ta Justices cf tie Peace, 13y section 1, iL is provided 4 "Tit crery Justice cf tie
including the power in given cases te fine and imprisen. Pence, before whom any triai or hecaring is had under any
This powcr is one ivhieli, if not placed under check, may lair giving jurisdiction in the premises, and who conviets
bic aliuscd in miany wnys. If abused te the détriment cf or impesés any fine, forfeiture, penalty, or dainages, ripon
tie lierty cf the subjeet, the sulijcct bas his rcmedy fer the défendent, shall makre a returu tierce? lu writing under
damages. But as the âines te bc imposed do net belon- te bis band ta the ncxl ensuing Generai Quarter Sessions of
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the Poaceu for the county in wvhich suob conviction takc-s
placo, and or tho receipt ccd application cf tho moncys
reccived frein tho dcfcn-daet."

fly the saino section it is providcd, IlThat if the conviction
takes placo boforo two or more justices, sucli justices boing
prcsent and joining in sueh conviction shall mako an imme-
diate return thorcof."

The following is tho forin of the rcturn given by the
statute :

AIl exporience proves that it la net enough for the
Legislaturc te enjoin that given thinga of a public nature
oball ho done, but must go furtbor, nnd state that if net
done, there shall ho a given penalty. Se the Legisiaturo
bas donc bore.

It is providcd by section 2 of the saine statuto, Ilthat in
case the justice or justices bofore whem any snch convic-
tion takes place, or wbo rocoives acy suoh mneys, neglect
or refuse te inake stich roture thorcof, er le case any sucli
justice or justices willy make a false, partial et incorrect
retUrn, or ivilfally receivo a larger eimount of focs than hy
law authorizod ta bo reeivod, in ovory suob case saob
justice and justices, cnd cach ced overy cf theni, se
neglecting er refusing, or ivilfully maldng snobi false,
partial or incorrect reture, or wilfully rocoiving a berger
amre_,t of foes as afcresaid, shail forfeit acd pay the sum, cf
eighty dollars, togethor vith full cests of suit, te ho
reeovered by any person 'wbe sues for the saine by action
of debt or infermnation, ie any court of record in 'Upper
Canada; cee moiety whercof sali ho paid te the party
suing,ý and the etihor moiety laito the hands cf lier Majosty's
Roceivor-G encra], te and foe, the public uses cf the Pro-
ývînce."

Every prosocutien fer any such penalty must ho coin-
menced witbin six meetlis ncxt aftcr the cause cf action
accrue, and the saine la te hoe tried ie the county wbcreie
tpe penalty ncs iinqutrcdec.8

The object cf the Legiaslature ie passing these onact-
monts is, te conipcl justices to niako a rceturn of whutovcr
fines tboy impose> ie order that their diligence ia eullecting
tho fines may ho quickoned, and in order that it niay ho
known wbat imonoy thoy admit tiioxselves te have rcccivcd,
or that they inay bo mado tu account for iL (O'Reilly q. t.
v. Allan, Il 13.C Q.B. 415).

It seemns te ho no excuse for negleet te inake the retura
requircd, that the conviction made was an illegafl ono.
The Court of Queon'o ]3eneh exprcssedl tho opinion, thent if
a justice of tho peace inakes a conviction in fact-not un
imperfeet onc, but one upon tbe face cf it good-tbere
must be a roture of it. If ho, after conviction, discover
that the conviction n'as illegal, and for that renson ferbear
te enforco the fine, bis obvieus course wçould bo te niche
tho roture as the Inn' directs. asnd nt the saino time explain
in the roture thet the fine ià net colcctcd, becauso the
justice doubts the Icgality of his conviction. (1b.) It la
proper, however, te observe, that, the late Chief Justice
Macn-ilay, ie une case, cxpressed much deubt ns te the
corr;ctncss ef tbis ruling, and inclîed te tho opinion that
an illcgal conviction is no conviction, and thorefere net
eccssary to lho noticcd le a rotre (îSpillau v. 117lto>i, 4
U. C. 0. P. 242).

Somo deubt bas oxistcd as te wbether au appeui fromn
tho conviction te Gieneral Quacrtcr Sessions is a suffloient
excuse for net making the roture. The point bas reccntly
rocoived a judicial exposition (Kelly q. L. v. Coian, 8 13.0.
Q.B. 110). The botter opinion non' appears te bo, that
notwithstanding cn appeal, a rcturn cf senie kind miust be
made. If the justice roture tho conviction clone, and in
any way mako it appear on the face cf the proccedîngs
transrnitted that the conviction bas been appealed from, it
seonis ho ceneet proerly hoe convicted of having cithor
refuseil or neglected te makoe the roture rcquircd by the
statute. Tho appoal should suspend all proceedingsans re-
gards tho collection of the fine, but, singular te say, tbe
ct regu!ating the appeals frein cecvictien3 by justices
makes ne provision fer givin-- notice cf the appeal te the
cenvicting justice, or te stay bis proceedings te colleet
any fine imposed by hies (Marplty q. t. v. Ufarvey, ubi
supra). If the appeal after the conviction is se returnea

hoe abandoned, thon it clearly rests with thei justice te
proced and colloot the fine; and aftor baving cellcctcd
it, hoe would ho heued te mako a roture, showing
the paymont, te tho Court cf Genoral Quarter Sessions.
If the contrary course ivere cdoptod, there would be inuch
confusion. Oneoebjoot of the return la, te, inforin the
Court ef Gencral Quarter Sessions wbnt bas been dono by
the convicting justire. If tho convictieg justice make ne
roture of ani ldnd, ho leaves tho Court without inforoeatioig

LAW JOURNAL. [brAitoÉt;
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of the fact that thero has been a conviction. If tho appenl
bc abandoncd, the Court of Sessions would nlot bo in pos-
session of the information thant a conviction liad talket
place, and se wouid nlot bave the aneans of cailing the jus-
tice to account, in case lie afterwards Icvied tho fine and
mnade no return of it.

WThere a juxstice of the, pence comuiittcd and fincd the
plaintiff for carrying aivay seine cordwood, and, after notice
of appail, the proscutor, finding that the conviction wvas
improper, went te the justice, iwho drew out for lini a
notice of' diseontinuance, which ras servcd on the person
acting as attorney for the plaintiff, before the tuen next
Court of Sessions, and the justice made a gencral rcturn to
that Court, ineluding this and another conviction, but ran
bis peu through the cntry of this conviction, lenviing, how-
ever, tie entry quite, legible; and made a memorandum nt
the end of it as follows, Ilthis case withdrawn by plaintiff,"
the return wnts held suffcient (Bail 1. 1. v. Fraser, 18 U.C.
Q.B. 100). The faets of this case, it will be observed, se
far from disciosing negleet or refusa]!, show ilnt, the juistice
did, under the circunastances, -.1l that he coula do to coin-
ply with the statute; and it would be well for every justice,
when ini a state of perpilexity, to folew bis cxnmple. The
courts will Dot allow a public officer, sueéi ns a justice cf
the pcnce, te be vexatiously sucd or necdlessiy barasscd.
When it appears that everytbing iras done that, under the
circunstances of the particular case, could be donc, to coin-
ply with the provisions cf the statute, the justice mny reIy'
upen receiving ail necessary protection as against vexation
or oppression.

In cach rturn, a justice mny include as many convic-
tions ns bave, up te the time of thc making of the retura,
been had before him ; but for every conviction omitted from
tic return, he is liable te be mced for the penalty.

WVhero a justice at the saine time convicted three per-
sans severally, and neglectedl te mae a return of the con.-
victions, hoe wua beld liable te a fine of eighty dollars for
each co cf the three convictions (Donagk g. t. v. Long-
worila, 8 U. C. C.P. 437). Se in the event cf habituai
ne-lect, it may become a matter of anost serions cerise-
quence. Soins magistrates, in the course of three niontbs,
malco as many ns twelvc convictions, and, in the event of
negleet, te maie the requisite retura te the Dert Court of
General Quarter Sessions, sueli a magistrate would be liable
te a enaltycf $960' Itis tebe hopcd that these remarks
'will net beiithout due effeet, upon the many magistrates
irbo, by their inexcusable negleet of plain and kncm duty,
daiiy lay thenseives open te be muieted aimost te ruin.

Another remarIa, and we bave donc. It is tis: laI tbho
case cf a conviction by tiro or more justices cf tbe peace, it
is the duty of cach and ail to maie tije retura. fly thig

wo ilîcan tbat theugh only oe return is rcquircd, cach
justice is liable te a pcnalty cf eigh->ty dollars if that return
be neglcctcd. Thus: if tiîrcc justices convict of an
offcnce, and ne rcturn bo madle, the penalty, instcad cf
bcing only $80, would be $240, or $80 frein cach (.Meicaif
q. t. v. Reeue d, Garditer, 9 U. C. Q. B. 268). The moiety
of the penalty is giveli te any person, that is, te the first
person whli siail sue for the sanie. Thc justice la nlot
liable te bc sucd by twe or more persons for one and t'he
sanie penalty. If, hoecvcr, the person who first sucs do
se witheut auy inîtention of proceediug, te judgmcnt, se ns
te collect the penalty, but in faet te pretect the magfistrate
from being sucd by other parties for thc sanme cause, such
devîce mill net bc allewed te sueceed (Kelly q. 1. v. Cotran,

18U.C. Q.B. 104).
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CIIANCERY TERMS, 1860. (2.) TVint the ship, or ite jiroceeds if in the regietry, may be
arrested, and the %ivages ivill, in gencral,* Le prcforred to all

EXAMINATIOSN .41318. othler cL.nrges, if tht value ig jsfl8fflCleft to diecharge aIl the
Toroto............th Fbrua- a i . q aims upon the ship. In the worde of Lord Stotrell, IlIt iaTorigt ................... 7t Fbrury nn 4h Scptember. the snilor'e right to ding tu the lust plank of the sbip in wirbihSaridwich and W'hitby ...... Lit Februaty, and 18ilh Septenmber. iela scrvcd."

Chatham nad Cobourg .... 28h Ftbî irary, auJ 25t:h Scj.temher. (3.') The Court le open nil the year round, and, n'e lias been
London aud flellev;lle ... h..... l,, and 2nd (Ictober. sa(id, the mariner cari enforce, or railler initiate, hie rcmedy
Brantforud aud Kinîgston...20îlà Mardi, and Diii October. by Feizure of the 8hip Il between tide and tide."
Hamilton and Brockville ... 27îî Manrcli, auJ 16th October. ht iippca Oitîa ftarde mariner may earn vrages ad sue for

auJ ttaa.......3îdAprl, ad 2rJ Oîotcr. tlemi in the Admiralty Court. Sueli a dlaim iras pronounecdBarrie , taa........3i piad2r coe. for in a casej deeided by Lord Stoveli. where seaman's work
Oodericb and Cornwiall.... 20th Api il, and Gth November. g vite provcd tu have been eJne, and irel1 dune, by a iroman.

iIt ie a peculiar principle of the Court of Admirat>', that a
IIlARING TEIIMS. fr nvages je not absolutely forfeited by negligence or

Pro 2rJ pr',th Mî ay. I'r0z 1'Jth .%av., ta lost Dccemtcr. iot;apacty, Lut th p:oper deductiua tvuuld be made tu meet
the lose. lu the irorde of Dr. Lusbington , lai thie court
whlere losses have oecurred freim t ho nefglience or misconduet

LECTURES of the searaen, the amount of the loss enly le deducted front the
ON4 TITE JLRISDICTION AND PRAcrICE UL' TUE 1110I CuVTia Or wages, ; bereas ln other juriedictions, the contract nlot being

AIIMIRALTY OF~ ENXOJAiD. fulfilled, the party euing would fail in rccovering anything."
The Court of Admiralty lias alivaye set its face ngainet

B Y J OU Ni1 iouafis, EBeQ. agreements entened into by eamen for tho forfoiture of their
(Contuîîefron aurldtA.> iagee, or their remedies thorefor. Lord Stoireil, in the case
(Conipied rontouricie.)of ll'ie Juliana (2 Dodeon, 510), said :-Thie Court cortainly

4.-WAGES. does not dlaim the character of a Court of general equizy, but
Coneurrentl>' vith the courts of cominon Iav', thie Court it is Lound by il commission and consetitution to etermine

entertains juriediction ln suite for mariners' wages. Recent the cases subt':ed to its cognisance upon equitaLie principles,
statutes have also givon summary remodies for the recovery and according to the rules of natural justice. iIow far a
of seamcon'g irages before justices of the pence, where thse iCourt of lawv would lumit ils viewe of the questioa to the letter

inutdu does not Jxee £50; and ia uei case nsutof the contract, and beave tiiose improvident; mon to find their
canonw rue l eitcer nttscuto i a 1 Uitr of la ay, in a Court of equity, out of bargain wbich that Court bas
canl th owrout he la thi out or l a ort ofi law, Jdccrnod unreasonable, irbea it appeared in another forai euh-

unes thetill thne Lene b1krp or nnslvtt orl tte prbie Leor ar
under arrest, or Le sold by the authority of the Court of Ad.Isatal h aiIanntal opoone hr r
miralty, or unless a magiestrate, aeting undor the authority ofthose vrho might, perhaps, lament if this humble chis of
thie Act, shahl refer the case to Le adjudgcd Ly this Court, or ""itons were compellcd to a pilgri*nae througb a second court.
unless neither thse oirner nor master ie or reslides irithin *wnt Thscutjnltdooe opt thatbuheuonte;
miles of the place irbere the seansan je discharged or put ou trili, ae far a it can, proteet thesle illiterate anJ inezperienced
shore." * persone againet titoir aiva ignorance and imprudenice." The

The right of thse Admiralty to maintain jurisdiction ia su~ite 1 repelsvwda upon inie thijuge prcodeto the Unien
for mariners' irages bas oftea beon qucstioned la common a rpacl vwdadatduo atucut leUie
courts. Ultimately it iras settled that mariners might a w Suites; it je citod Ly Judge Story nad Chaucellor Keat with
the Admiraity for their wagos ou thse ground chiefly of usageaprLtosdeing thtvîreaoyeteJaddb
aud cortveaience, althougb it ias adasitted to Le express * various ports of delivery, a proportiouai olaini for irages at-
against (ho "restraining etatutes,"1 irere, as le usuaily the taches a t each of sucis ports, and tbat ail attempta ta evrde
cape, the contract le made on land. This rigbt of tbe mariner or invade thattit1e, byrenunciaiosobtdiined froin theniariners

irassai toLe t freta mre ndulenc, aJ t Leat engh iithout any coneideration, Ly collaterai honds or hy contractejusifiabe ocny oin ath e aind "ugece aomnn terorn fena inserted ia the body of the shipping articles, are ineffectual
.ius;" but as iras observed b v a learned reporter, la a note to And vo." ttue1 -18Vc.C.14 tiseatdone of the cases at contmton law l in hich this doctrine Ira .u ob ttt 7&18Ve.c 0,i eeatdmpondd, l uroyit isnet consonant to toa picila Thac no soeaman, by reason of any agreement, shahl forfeitpounded,~~~~ tueyaelga rnil bis lien upon the ship, or ha deprived of any remedy fur the
gold tbat usage or comurin error clau abrogate a statute ta recovcry of his ivages to whicb ho ivould otherîrise bave beca
auy purpose, or give legality to irbat an Act of Parliament ette n hteeysiuainicnitn;wt hsAtexpressly prohibits."l The rigbt of tise mariner te procoed in eîîtaied auJta ry snctlto abnonitn hthie riltt Act,
thie court for bis irages le noir clearly established, airîîough heLyaysaacoeteoabnnbiritt rae
the relisons on irbicli it je fuunded are open t> criticismn. in the case of the lois of the slîip. or to abandti,. any right

which ho niay have or oLtain in thle nature of saivage, sbaîlThe advantages of procceding la thie court are:- Lie inoperative." The saine etatuto further enacts, in abroga-
(1.) That ail the creir, howeyer numerous, ean juin ia oni, suit. tiun of Tho pririciple of the marine law, " reigbt le the mother

of wages" tisat ao right to irages shall Le dependent on thse
Merduant 8hlpping Act 17 & 1e Vic., c. 103, a. IS9. earang of freigit ; and that every sueaua or apprenties, wha

t A friand, we!I vrred la fureigu law, hap favoured mo witb the followtur flt would eo entitbed te dernand and redeoier any irages if the éhip
on tht, Mîaxim -"le It 8o certain that tis ls au uaçound aax,' t s1 put in la inwioli be bad served biad earned freigbt, ehall, sul.jcct to
the lesît prepo&sersbng torm, by deai>ing the neu, law, whfrh proeail over the il to ae fli u odtosapialatecsL
aid. as an1 errer. Cali it commron or consuetudjnary iaw, or ease.Iaw, ana in thera î I te ue flwadcnitosapial etecsh
any reîison why It »houla Lave à-9 piwer tu Iejmei or vary Ciatuter, thon we entitled ta redorer the sane, nutwithstand;ng that freight bas
kuow lt hbu te repealpreric:ue ragss and malte new iaw %jhere stiitutes and caffl ________________________________
are gîtent? On tho OouJoe*t etatutes are net cOziideied ta be exempt frees the
overrulting potier ofmubsoquent cnaz.oeludinary Inn., car, prcacrs.y are thel so 1 * One exoeîîtlor. 1a where thora isa bottomry hmd,at the wagâaa aa/ccrdent
harm hough our cotitutional jratousy of a dL-credona. y por.vr in the judgr.J. te It, &) lit cass of collision, if ihe mariocrs fS the danglg ce.are held la
Inclines ut toffl that tbey are iatorpreted tihen vre sec tbat they are r:pftgj. faut; Sla boîh tes cM tiaes havo ta bc postpaflrd.
The word inue la a deed vifl not emote an astate tll, thoug t StSa one ofrbe tî ree laudIUg.17 5ewýzeWr1~<n 2Jr 07
tiords Sua the Rtatuto de dloi as mnch as heurs i o.f tlabdy Sin a phrasof etha atI aéa rg.17 em Wenln 2Jr 0

oit,ee de deuusS la faci, not altogether leur now."» e Abbot on Shipplng, p. 458.
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lnt bren carui- isbut tisit, in ail caes of îvresck or Iuss of tihe In indssce is. front csert-ibing itq jurisdiclisn ? 7- iswo~suld tihe
shsp, proii tiss W!. lias ellit exertes i hînsseli to tisa lstîsist tsi pave qsscstissu stand in <tier courts ? lu tiser csssrts of tis cosuntry
tisa e4.111, csrgsè, Ï1114 Atibre-4, $11nu basr lis eisîîu.C Previuly 1 hanve no dsubt tisat tise ssssriners suiglit have iîsstit'ssed ad
Io titis sttinte. %there no) frciglit %vas eartscd, tise masriner, as actionu, # .l pirsuuswsei, agssinst tise inaster, ivjtiout rcercnice te
a generai rtaic, got nustiing. 1nily consent uit ssii. Wisy, then, sisould flot procendings be

Tise Court of' Ailiniralty will not enf.orcn contracets fiar s:ea- L.onietent on tiscir part, ius tits court, agaiflst tise sisip ? For,
rnct'-. % vsges wviiciu tireor ufrll,-'cialutcil:ire. In ut case ini wi-Il isy tie gesacrusi maritimne lssw, tise ship is tise priu.sry tkcci.rity
tisa msariner relier! on sun ag'reeesnt. tu tise cli'ct, tiat lie aisouid for tiscir 14C. i it jsut or proper tisat tise conienft of thea
lie paisi wasges atthse rate o so iuci per aoutis, ansd 13. Vil. foreigu répreeentativo ;iioulsi lie neclIssary o -put titis court ini
fur every ton if oii wichd Bisasld lue oistaineil in tise voyage, itsu n iiuilnth eP~r n os~ocrro aw
wisics %%as a wNiuling voyage ta tise l3renulassd fisliery, r. Ilow is jr. possible therc can be miy sucls ditrèrence ber.ween
Lssisingtsn, in giving judgusient, tisus cxpressed Isinssels':- tisenut ?
IlSupssilig 1 wats te pronounce foir tisa %nges as claurnd. andIl L'pon 4general lirnciple, then, 1 amn irseined tu heMd tisat
t-) cîipei tne oit*ners to bring in tise £800 %visicis ir. is aulegedl tîsis court dops possress a comipetent jurisdiction te ndjudicat3
they hasve receivcdl, su vrisat, way tint 1 to tipportiosi tise shares in tîsese atieq; nt tise sinie tinteC, tise exerci.se of tisis jurissdic-
of tise twassen? 1ust enter irst' a tlffiesslr. snvestigation, and tien i.s discresioniry witis tise court; and if tise consent of the
dtecide sîpan isand nîoney in advance, and wvist us ternieti strik-- rcp-e..;enteitive oi tise Gaverautent ta whici tise vassel bcengs
ing <-r foisi Mrley ausd tisa sisara wsicls tise mariners ara te is witiield, ispon rensoirbie groundsr being shiswn, the court
taike for oiu rnonc per isusperinl ton. migit d-ncetaexercise its autisority. Indeed, circimitances

Whin. mnust. 1 do .esidcs ? Wisy, r, ien tise parties lleconie vnighr. occîsr, upon tise face of the casa itiself, in wisich titis
partuers under tsiese circunsstances, I sîsoulti furtiser hsave te difficulr.y nsigist arise, tisat, the asattar in disputa wns sa con-
decida isetîveen tisa interests of tise nînriners andi tisa owners ; ,nected witis tise mnincipal ia% of a fsreigsi country, tisat this
for could 1 po«si'uIy determine tisat tisa persons an board tisis court wvauld lie incarnpetesst te render impartial justice-. in
slip aire ta taike ail tisat lias iicen saveti, in total exclusion ai such cases, undosbtediy, tisecesrtvauld decline te adjudicate."
tha owniers? Are they not pnrtners in ane andi the sanie Now, tise practice appears te bus, ta "equire notice tO be given
adventure. te tise consul o tise foreign eassntry. on tise comumesncement of

IlWossld nlot the equitabie course af procceaing be, tsait fil] procedingis; and if fia interference takes pince, the cause pro-
tise parties sisould corne in ta sisare andi receiva a division of ceedis ivithjout requiring amy consent.
the prasperty whiici lins iseets saireu, lu proportion ta tise aniotints Forrry a master coulti fot sue tisa ship under any circun-
te wiii tlaey inay he respectivaly entiti? This Court is stances, bis contraet beiusg heid te ha a personal ona vith, the
tstterly incompetent to enter iîsto any suds apportionmarit. aîvner. Seo Pritcisnrd's Dig. p. 475.
1 tiierefore feal bound te rejeer. this Bumnary petition, andi 1 But by stat. 7 & 8 Vict. c. 112, s. 1iG, tise saune liens and
do sa upon tisrce grounds- reniedies as a searnan hndl for tise recovery of his %rages were

. First, becauase the cautratet is n, specifil contraet, sucis as is given te malsters. whiere tise awner became bnnkrupt or lasso!-
describeti by Lard Tenterden ns ousting tise jurisdiction af vent. Ibid. p. 47-1.
this Court. And now, by tise Merchaînt Siipping Act, s.]191, tisecondition

Il Secondiy, becausn I concive tsait I arn confirmict by tisa of bankruptcy or insolvency af oîvner is ivitisdrnwn, and tisa
autisority of Lord Sr.owcil in se doing. nînster lias the saine reniedies as seanien. le eau oniy sue

"And lastiy, isecause tise comtmet being lu tisa nature of a for [lis wagee lu tise first instance ; but if tisa owners set up
partnarslip, 1 8houid hare, in entertaining the question, te any claire aif set-off the Court may tison go ino ail bis accaunits
encounter sucis difllculties as uvouiti rentier it impossible for with tIsa sisip, andi award him wviat may be due ta Iir. (VTie
thse Cosurt te arriveat na just and equitabie resoit." CaIlelna, andi s. 191 of Moel ant Shipping Act.)

Foreign searnen cani site iu tise Adesiraity Court, witis tise Wiere, hsowevcr, tise master has isypotîsecateti tlsa ship, and
consent of tiseir consul, for ivages enrned an n foreign siiip. tise proceetis ara insufficient te paY both his Nvages and the
It appears ta hsave beau tise nation at one tume tisat the Court bond, isis claimeti us pastponed to r.thatite bondisolder. (Th1e
hadl no jurisdiction, save by thle consent of.he foreign miuister J.otaakan Good11ue, Dec. 22, 1858: Sliuppiîag Gazette.)
or consul.t In a ease+ whiicis carne before tise prescrnt learneal-OSSIN ADRSRIT
jutige of tise court, lise exasnined tisa graunti upon wlîicls titis 2-OSSIN ADRSRIT
point iras supposed ta test, and thus expressedl hianiseîf wviti Tise Court lisas nlwntys exercised a rnost useful and important
rrerice ta it.:-".A Now, upos raflerai prisiciple, 1 npprehessd jurisdiction as betîveen part owvners. Tise rule jr. anforces le
that titis court, adrninistering as jr. doce, a part of tisa maritime ai a twofohd cisaracter: (I.) Ta giva possession ta tise îajority
lsti of tise %vorid, ivoulti have i riglit te interposa iu cases ai' as against a aiinoritv (2.) To requira tise majority uvho arle
thse presceit description. Craa it tîsen ba consiqtant uvirh tua su possession ta give security for tise safe returu of tise
principles afjustice tisat the axercise ai tisis right shouiti de- vesseI, ta asuy part aivuer wvio dissents frani an intended
pend entirely upon the consent nia forcign inister or consul volyage. Ta give affect te either brancis oi tisis ruie, tisa

iria ssoildlieautoriet taprasibt he our alogtiir, r iipcan be ai lonce arrested on tise application ai tise nma-
%vie soul bcautoried e pobiit he our n1ogeher orjority sviso vrant possession, or amy ana af tise minarity uvio

~ îs~ ~require seority. Tise latter cause is termed a cause of Te.
tTharatagaattluemaio5vu,dasethh(,noteat p 10. lis% alo gen straifit-it dues not seek possession, but te restrain tise tnajority

sas is uioWn ap~.~o ~~ ew front sending tise sisip ta sert witisour. fursr giviug security.
thae lionnan law. wi e Ss otr Of AdMITrnty followx., dit not In gesacrai aimsS In a cause of restraint aflae a tsip has beau arrested, 8ecurity
the mira situationi of çroperty ex a gu(E.asr, fassaSiton fur Jurjadietios. Tise rnust ha given for tise value ai tise appicuant's share before tise
pliiDll couald tring erca reai actionas oaaly ian thae delaadaalns d,,micie, unti tise ..
year 385, A.D.. wvisn ian was atowed usas chirot f braaging Sas iaioe in tiae purs. sip is reheased. Thse security is satisfied by tise safe return
svhere thethlassrsîsttuate OK(, i Buitti h isîie.iordsofstaoimrral of tise sisip ta saune port in Englrînd, aven altîsougs tisi nt y
Sossutio laere referred ta are very cesierqi, anod baaie e lcaried out in p a t ets ott iîhts es] eog."ieCut"u
tice by raiSes mnore or ilm itiseni in dtloi erasacontrier if a lorelius eseaman con- ntb h ott rihtevse eog.IToCut"i
trstIýt air waMea a5arorr. arnd the camp proporty belonuerI ta a foreuira port. i thse languaga ai' Lord Stouveil, Ilin tiss operation le not niercly
irooi- Susse ienr tar !sa Swt:u g.fer.rauY admitrsj ubat the ca*uai pre'erao of the usinisterial, for ir. cernpeis tise party autisoritively ta fint suchslsip is.ro wonirsuoundc shejsars«trinn * and. 1 Passususs. tihe àmbacujor' w, oa.n r ievs is epy si tf

vrrLutreasM a 9-cuity, tisat hy exercisinRa thtejrrusasets5nre taortd notIoffcaa security ; itlkviecampaisth party tapytesm tisa-
theO counîr> t. ills tise seipleokrage For jer,onaI actionsof cuat; lie! naisis lateti in the bond given fer tise security. Tise bail bond content-

chiaoeccntlenirsi oarat filedtodra.ra horu plates -ne atiser abject tisan tise safe retura of tisa vesse. or, ln
- t Oubchick, 1 W, Rob. 145. default tiserc»f, tise payanent ai tise stipulatcd suas."
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A part owncr %lîo thrug dissents, and obtairîs seccurity, ré
nounces ail profit in tire intended voyage. Ile doos nlot parti-
cipate in its riske, and lie cannat, thiorefore, siraré its profits.
If thé ownere in possession are éntitiéd ta an equal nnrmier af
shrares ivitlr tinsé eut of possession, tire Conrt cannot interféré
ta givti possession ta tié [atter, iiho are considered in thé samne
position as a minority, and cntitled ta tire same riglîts as tu
requiring security, &c., bîntare not cntitied to po8gsseion.

Thus, witlrout interferirrg vwith thé iiglit of propérty, or ut-
tom ting te seutle dieputes whiich thre parties voll bé more
likeiy, and better able, to seule if left ta théemsemrve8, thé Court,'
!iy the simple but juet rule whiicir I have rrtated, prévents; tine
injury whielî wouid résuit if nny une part owncr couid obsti-
iinteiy interfère iwith tIre enjo-.rîent ut thé coimmun property
and énforces tiré naxim tlirt '.* 'pi, are, hut ta plougir thé
cea, and nlot te lié by thé wali."

The Ceurtcannetga beyond this protetive pewer; it cannet,
for instance, ns betwéen tire part owners, cumpet thé salé ai
thé ehip, or af amy part ownérle elînre tlrerein.

thlaving thus thé power ta takes possession ot a vésècl fromt
th minority, and givé it te thé mnjority in interest, à~ fortiori,

it had thé power te put thé riglitfut owner ia possession, as
against a more ivrong-doer or a persan baving ne titie. If.
however, thora ivas a beia fidé dispute a ta titié, tire Court
could not, prier to thé récent statute, bave interposéd. It had
ne poer ta adjudîcate an ay question of titié, as distingui8hed
from, a question of mère possession.

Thèse suita, for giving possession of a vessel cither ta thé
majarity as agaînet a minarity, or ta tIre righttul owner as
ngainst a mère wrong-doer, or persan baving ne titié, are what
have rrsually béen termed in ibis court Ilcausées ef possession."
Théy forméd u part af tIre nciént jurisdictien, whniciî thé
cemmon law courts, aftr a good déni ofeconfiet, alewed thé
Admiralty ta retain, net because tirey could tiot have twisted
thé restraining statutés te embracé them, but because thé
cemmen 1mw courts had net themelves amy rnachinery te appiy
thé remedy which the Adnîiraity enforcée by meane ef rts
pawer of arreting thé vessel.

Meére thé ehares of thé respective part awnars are mot a
cértained, the Court of Admiraity had not formeriyjurisdictiun.
(Wbether it bas now or not dépende upon thé construction ut
the statuté of Victoriai, which we shahl prcsentiy notice.) In
thé case of .Ialy v. Goocisoià (2 Mter. 77), tiré Lord Chanceilor
said, IlWhere thé shares are unéaeertained, and tlieir respec-
tive amount whiclh le a matter of covenant and contrnct hé-
tween thé parties, le thé subjeet of dispute, thoén if tire Court
of .Admiralty wére ta proceed, I appveliemd that it teould
render itsélt liable te a prohribition. Upon that ground it is
theretore, that this Court ouglit ta interfère on the preseat
occasion. It wvos in that casé referrcd ta tiré master tu ascer-
tain thé ehare- of the plaintiff, %vite %vas sceking security, and
ta approve of thé amouat fur whieh, thé défendant should give
8eurrty.

At page 137 af thé samne volume et Merivale, anether case
M'rislie v. £'raig, le reported, thé marginal note of tvbich le

as followe r-" Injunctiori ta restrain thé sailing of aship upon
the application af a part owner refuserd, where tire shnp, was
intendéd ta sail thé next day, and it did mot appear by thé
affidavit fiiéd la support of thé motion that there weré any
cireunistances te account for thie plaintâff'e delay ia applying."

Thore are féw cases répnrtedl of applicatione ta tino Court et
Chamcery for injonctions tai entorce security as betwéén part
owners. No practitionér would think et reeertiag ta that
court, if tiré simple, expeditioue and inexpensive rcmedy of the
Admirmlty Court were avaulabié ta him. This Court is open
ail thé year round te applications by part owners. in ali or-
dinary casées tis ie proper, amd the only proerjuisicion,
and it may hé question whether thé difficuites winich fo rmerly
etaed in thé way af thé Admiralty Court interfering in such

cases no thoqe juet referred ta, aro not icssened, if nut removed
by the Mtatute of Victoria.

IIlierto *ne have considered tic position of this branch of
thiejurisdiction orf the Admnirnity Court. prior ta tho passing
t the âtntute of thé 3 & 4 Vict. c. 05. l3y the 4thi Pect. of tirat
Act, it ioe nnctcd, thrat the Court @hall have juribdiction to
décide nil questions ns ta the titie to, or ownertillip of, nny
ohîip or vessel, or thé proceds threreof remnining in thc itegis-
try, in nny cause of posscssion, ttnîvagé, damage, wngés, or
!uttoniry *, thus testoring, to it great client, ue of thz must
important branches of jurisdictiorr formerly cxerciBcd by tis
Court. It wns flot until nfter tic Rlestoration thnt the Court
nppears to have been rcstrned hy the common law courts
front in8tituting questions of disputed title ta ships.

Thoeffiect of the statuts I have reforrcd ta is, 1 take it, to
enable tire court ta décide aIl questions of titie (i. e. tho legal
titlo cnrrying with it the ri lit ta pomsseion)r, not ineroly %viere
tlroy arise incidentally in té suit, but nîso iviiero ther ouit is
brotîglit with tiré solo abject of having tiré question et title
dé cidcd. *

In tIre case of foreign ownera the Court wouid net formcrly
exorceise jurisdiction ns betveen pnrt owners vritbout the con-
sent or thé consul otý the country ta ivhich the slip helonge,
naw I npprelhend ri .. ce te, and non-interfence by, the consul
je sufficient; and even under the aid practicé a sentence af
tire praper tribunnl of the foreign country was deemed equiva-
lent ta the consent et tire miniscer or consul; t thus whiere the
Court of Admirnlty of R-rstack, te which place the ehip bé-
longed, badl ordered the master ta deliver up the possession af
tire ship, it wns decreed by aur Admiraity Court ta bé givea
up ta tire majority af i oners, ln thréir suit ngningt thé fureigri
master and part owner. Such le thé comnity exieting betwéeen
thie8 Court nand a properly constituted forc!iýn tribunal. It le
cven part of the ordinary jurisdiction of tii Court ta enforce,
%vhen necessary, the sentence af a foroiga Admiralty Court;
thus differing cssentialiy tram aur municipal courts. The
Court, however, bas ne powér rnt thé suit af a British part
awner uf a foreign vessel ta arrest ber, until bail je given fur
bier enté return ta ber oiwn part abroad. In the case of thé
Arthurr .Berifflor/J (2 Ecci. & Adm. Reporte, 30), in vhich ti
point ivae dccidcd, thé présent lenrned judge of thé Adarrralty
Court srxid, in givingjudgment, - thora is no doubt as tw thé
jurisdiction of tIra Court, nt the suit af a part of thé ownérs,
te arrest a vessel wviicb le going on a vaya e of lyhich tlrey
disapprove, until security is giN -f--_- b or reture tu port;
but, toi thé bet of my reculleérron, ihis le the first tfiné wbére
a B3ritish owner of a part of a forcign veseel bas sought te
apply thé rernedy, and I am o pi uptun thüt 1 ha,-ïe nu p.uwer
ta grant it. If a Britishr Mércîrant tîninke propér to camhark
lits ropérty in a foreigit vessel, lie le at peefect liberty ta do

.o beut this conscquence muet neccssariiy toiluy-bé becomes
subjeet tci tire iw af thé foreigit otate te which ehé beiongsi,
fur ber govericiént and management. 1 cannot eay rvhat
that 1mw mav be %vith respect ta thé présent casé ; fur augbt I
know the re5iedy whicb eziets ia ii country wlth respect ta
British sirips may exist ln thé country ta xhich site belonge.
Bt.t ta) arre.4t a foreign ehip about te proceed on a voyage,
until bail ie given for her réturn, rippears to me ta bé noî only
without précédent, but contrary ta ail prinuiple. If, indeéd,
Iwas assuréd by compétent information that euch was the
law of thé country tu, which ibis vesol, belong3, then upon
that greund thé Court might perbape be induced tu take it
d;onerderation. As tire matter stands, however, I muet rejeet
the motion."

The British awner elearly bias a remédy ia thé Admiraity
Court against a foreign sbip, in order ta obtaîn possession of it

s &oc 2he Eliza Co.mrùh, 17 Jurlit 73S.

ro Thea samo ruie appirles te otir came in which foreigacri eckoir Court In
remnce te a forc!gn ahip, as tçé ayo arroady, scen la thre cau* or wa&W'

ni, AROU,
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front parties liaving no ti:lo,*-and in such cases die Court dioi fi iq obvinuq Oint, linwovcr ingenious înay ho the arguments
nol, et.cn toftiro &ho staute (if~ lil., fecl atsclîs 80 uni~rbi and illusetratiuons brouîglit forwitrit in support or thogo propoi-
to inquîire -nt qutioniis of tile, as it (lit] in an ordivairv caqe tions. a g"od deal niust nccoeirily bo loft tu ttua othor sida
as between Britqbii subjeccîs; for, as Lord .toweil reini-rIked ini to sny. TheIî first thing tu bc done in tucit a contrtuverîy, as
tine if thu.,e cases, - l tia Ilritnlt Rubject cannot have just:ro Mr. (Initier p.îintcd out oin iUonday nigit; le, toi cornu ta a cloar
dunc lilta liere, lie cannot procura it ol8eiere." undertitanding of te termes amployed on cither aide. For in-

(To be con (antid) stanc, ýrînting ail that INr. Lowi8 fssorts in hie tiret proposi-
tion toa ut ruc, and aven adrnicinq tlîat, according to Ohlristian
doctrine thora la pcculia.r obiligatiomn in anl onth, novertholess,

THE LAW 0F BLASPIIEMOUS LIBEL. iiccording io tia îaw of England, tha oath of a person nut pro-
(F ointe Soliciùora' ournal.) tfesiting Christianity, and avait of one %vite mighlt bu gencraiy~Zrom clîaracteriscul as an infuol, lias coquual force. and validity wi ti

The dixcussions r. hidi have rccntly taken place on the lav tliat oi a Churistiaîn. Ail tluat tua hutw roluires je a bolier in a
<f bl;tqpliernntis iiiel have attracteil cuosiulerabIlo attention 8tiLte of future zewards; and punielîmontg, ivlicli le cammon ta
aninng lawyeru, and aiea anîong plîilosoplîical 8tuîdents of otlîcr syatoins ofireligion.

Erheiinstitutiene and Engieli hîisîory. Until INr. Lewvif; st h rue$ oucdfrmteie httusadr
%Vtoth pappr wlîiclieh rend befure tlw Judticial Siciety, and ofnmnrality in this country je Christian, it many bc said that
vhîich was tia groundwork of the debata repr.ored iii a former Moraisaclepnat fatrlgosdoms;adhv

numer f tis ouralP.8wel asof t8 ontnuaion vrichfatnation other tlian ai spiritual one, su that thora le no ne-%vill lie ioîînd clscwlîera in aur couaine, thora was no seriaus ceeeary cnnetion betvcen înorality and any furia of religinuis
atteiiipt, tliat %ra are awaroof, to giva any tlîing like a ratioiiol 1îêîIf. 'it question raisod as te tho riglît of tia great ma-
accoutît (if thîo law% of England on the eubject. Ilcro and thora, jority of any stata ta have tlîeir religians opinions and senti-
in the riported easec, thora were, nG duubt, dicta of eniincnt monts pruîectcd froni insult, if not go spoculativa as the hast
judgep, îvhicl afitîrd some nlotion of tho direction ina whiclî oine, je stili too diffuse te bu trcated ivitiuin aur narrow limite.
tlîey -ççere disposed ta seek for principles in favair of n, coin- Ev legal considcration, pcrhaps, might bu raisod oqually
clusion wih, nt ail bazarde, tlîey .scl prcdetoeul tavolai upona f narrowr issue, by asking wvhcthor thora le any
niaintain. Unliku tia sevre rensoning trilîi chcaracterîsas rensoîî in point of lair tvhy persons profossing the faitlî of the
viust of tha au thorities in ivliclî grent principias ara enunciatod i nnjority should ba protectod from attacks upon tlîeir fiiith of
for the flrst tume, muet of tha leading casýes on the law of Ia cliaracter endîlt as ivoulut not giva thom a right ta protection
blasphemiy have beon chiaractorisout rathier more by appoe if dirccted againet opinions or sentiments not affecting re1ijýion,
ta sentimental considerations tlîan ana likes ta sou rhiera the ontertaincd 6y thora. 'l'lora le no difflculty of course, if it be
liberty of ttîe subjeet is at etaka. Mr. Lewrie, howoerr lias assurned that the attacks ara ai suclt a nature as ta provoke
boldly undertaken ta troat the question front a purelyjurietical a brcach of the pence, or in any way ta cornte within trio cate-
point cf viair, and bas produced a dofencu of tia oxieting rule Igary of public nuisance. The question le, whethcr if a mani
,ofi,suchuashastnothuithartoappeared. Wlintevrrharninzori uses languageo asucli a character, or in 8uch a manner as ta
»ngenuity could Bny in its favour, bas beon said by film. 'l'lat hab innocent, when appliod tu any other subjeet, je ta bo guilty
'Iuclie neverthlcss fnileid to convinca the rnajarity af those ai a crinme if lie aliplies it ta Christianity. In other worde, te
who hzard luis paper read, only provos that liu urges in favour 1the rail of laiv te be dependent open the eubject-matter af
of a position nat quita tenable. Accepting the defunitions ai Whîat lb .çritten, Or upon the animUO and intention af ita authar
bla.spherny giro-n by Lord Erskine and uthors, Mr. Le%çis pro-.ç and tie abjpet nit wvlicl 1ho alime ? Mr. Bucklo and b1r. Stuart
,ceeîIs, in hie paper, ta s;howv that according n'Pt only ta tlie law Mill eonteaut tliat any rate of lavic cl aa justify a prasetn-
of England, but ta thia lav ai eociety itself, the irncîple coin- tion fur blasplîoîny, su far as it ie fair and rctzsonable, muet
mon to ail t1iose definitions is sound, and muet on urccd In nccessarily bu applicable tu any analugous attack upon the
every ivell-regulatteil stqte. lie secs in ail tlîo reportet ases opinioins af persans irbo are nuL Chrititianq. Mr. Baron Dlrain-
the purely practicai aim ofiprotecuting the essentiai interests of %voit appears ta entertain the saino vien', andt te holut that the
saciety at large, or at toast of certain classes af society, wihuch only reanable fourndation of any sucli rulu je the proservfition,
according tu luis tlueory requiro the protection of tue Stata. ofithe public pence. According ta tuis doctrine, if honestly
namélv. the young, the ignorant, anf dh tlo bor. lis nrgu- applied thora is no doubit tluat, evary %veek, thera issues fromments generally may be statcti as felloirs .- Tlie irbole Ce ist tepoe crs piiiit.atiun8 directeut againet the viotre af
ing fxhîric <if aur constitution and goveraimant in thuis country ptîcuros bcodes a0' reinau otann oto iil

le ientfiet mdi he cîritia reigin, ad las u ,oh ,..Iud ho as ble ta subjeet their attors tu prosecution as
foundattion tlian tlîu oathi" ihich je takon by dI he hole many of those who have beun tricd for the crime ai blasplîomy.
judicial fabrie, front the king's sovereign authorityto tue loir- It je difficult toi understanut hum any prosecutian could bu at-est office ofi nagistracy ," Ilthe inhale je built," ho says, IlbuLh Iteaipted according ta this doctrine, oxccpt; where tho publica-
lin andt substance, PrI the aath ai evory one of its mnins- t tien in question endangereut the publie peace; andt therefore

tors, ta do ustice as Cad shah hen them oefu.~la b autîjor ai any attack upon Christianity, however violent orGod? and mliat hereafter t" 111e next argument pruccede upon scurrillous it miglît ba, moulut bu free iruni ail risk, axcept iL
the graunut that the standard ai morality in this country le the coulut be sbnwn that lie haut theroby broken the publie peace-
Christian standard, and tbal it je aimal Ly scoffing and ta conclusion ivhicb, if just, may perbaps have the effeet; of
derîsion, or as lawyers eny, maliciously, te brîng Christian ity making sante cannante ta thte viewe advocated by b1m. Lewis.
int di8repute, because, by go doing, publie murais are thereby lie aitogether rejects the ussumption ai cquality of rigbts ho-
uadermiaed. Nest, ha say.n. that the groat majority of the tireon tha advocates and the oppanents af Chrietianity in this

ppe being pofessore ai Christianity, they have a right ta country, or penhaps. we miglit eay, ai tho adiierents ai anygo protected trami insulteq offered ta a creed which, fit least, ferai ai religion, and thusa inho derido r'eligion altogether.
has numerous positive sanctions snch. as its opponents do not "The man whieh rejeets religion," ho says, -~bas nothing ta
affect te rival. offer ivhich can entitle bum ta put the Chîristian under terme.

Thore le nu subjeet-matter for an exchange. The offencoijeal
*Would ho have an eqil rigit ta peseoosion at ptrtownerag.inrtaminority on une Bida. llow Oan any ana defamu infidelity, whîicl, iain inieret, 41ng fo>ueigt rs aund in poeacýsiou? ilavini r". rd te the ahnve cl lis vr aue bue i list eeain n hcwouid lot; the Court, finit ruiquire, what ib thte tsw or tse country, te whih theentrajre I am anneain n hc

sîuup itelongs, on titis point? rsfiy, ' Lot us oat and drink, for ta-morrow wo die.'"I The
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difficulty which he would have in applying thse doctrine here
laid down, would be ta sjubstantiate agaitiat a person ftccLised
of blasphemy, that bis opinions were of thse character and tend-
ency describedl; because it appears ta be the necessary corol-
Iay ýOf Mr. Lewis's proposition, that, if thse accused held other
opinions, and vas very far fromn being sucb an atheist as is
a8gumed, he soould have a right to put his accusers under terins,
and ta require that no degree of passion or invective ahould be
alloved ta bo used against bis creed, vhich he was prevented
from usîng against Christianity.

Practically, the cardinal difficuity of the whoie subj et rests
in thse distinction between heresy and blasphemy. According
ta ezisting law, there is no essential distinction between thse
two. Heresy plus invective, passion, or intemperance of ex-
pression. is blasphemy. But law does not affect ta toucb
nsidious attenipts upon Christianity, however injurious or
wanton tbey may be, though it wili prosecute a man who uses
the saine weapons with far less effect, if bie bas flot the saine
regard for conventional farms.

DIVISION COURTS.

TO CORRESPONDENTS.

.Alcommunicat ions on thse sulýjeet of Divison Courts, or lsaving
aniy relation in Division Courts, are in future ta be addresed ta
"The Editors of tihe Lam Journal, Barrie P. 0."l

*AU otlaer communcations are as hitherto to be IlT&s Editor.,
of ti&e Law Journal, Ibronto."1

OFFICERS AND SUITORS.
PROCEEDINOS or À MEETING, held by the several Division Court

Clerks for the County of Waterloo, at Berlin, on Mondays,
thse 20th and 27th days of February, 1860; convencd for
the purpose of mutual information and improvenient, by
a freis discussion on the various matters connected with

-thse operation of thse Division Courts.
Present: Messrs. Wm. Davidsnn, Obtto Klotz, H. MeCrune,

Geo. Colsileugh, Joins Allchin, Mchael P. Empey and William
Hendry.

John AlIchin, Foq., was appointed Chairman, and
Otto Kiotz, Esq., Secretary.
Among thse several topica brougbt under consideration were:
1. Thse resuit of the operation of the 9lst clause of the Act

of 1850; each Clerk baving prepared a statement of thse pro-
eeedings had and taken under said clause during a period of
eighteen montbs,-from tise 31et December 1857, ta thse 30tb
June 1859,-of viic one gencral statement was compiled,
uhowing that thse average per cent. of nsoney realized under
thse operation of said clause in thse county of Waterloo is 51,
as wiii more fully appear from thse statement below.

2. Tise propriety of establishing a uniform mode of proce-
dure of Clerka in the discisarge of their various duties, and tise
necessity of establi8lhing a uniform practice in thse taxation of
Costa.

The discussion on these topice, including the charges for
postages, resulted in thse adoption of one uniform system.

3. Thse necessit3' of furtber protection ta execution debtors.
Thse meeting expressed thse unanimous opinion that a langer

asnount than that at present exempt froin seizure, migbt with

propriety be allowed, under process, as a further protection ta
a debton.

4. The necessity of having a garnishee clause enibodicd
vith thse Division Court Act, which clause was deeined very
«Untial for the benefit of Division Court creditons.

5. The Psopriety of increasing thse amount of olaim for
wisici Perasusi eri of a summnons is necessary.

The meeting being of the -opinion that it wouldbe proper ta
increase thse saine.

6. The subject of furnisbing each Div:sion Court office wits
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a Safe, sufficient ta contain thse court books and valuisble
papers connected with the office ; and the general opinion was
expressed that such a safe is required.

7. The appointment of a Pelegate, in the event of a conven-
tion of representatives of Division Court Clarks froni the sev-
eral counties in lJpper Canada being held.

The meeting appointed Otto Klotz, Esq., Clerk of the Second
Division Court, Preston, as thse Delegate for thse Division Court
Clarks in) thse County of Waterloo.g

Afoer having made provisions for thse incidentai expenses,
the meeting adjourned.

JOHN .ALLCHIX, Chairman.
OTTO.KLOTZ, Secrelary.
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[A proscrit WC have nlot tinte to do luore tian te noticte i Several itffidtfiçtts vere ftled as te -tvhat passed betwyeen the
tihuçe, îuîd te state héow pleased we are télit il% thle cotinty of. Siierili and Mr. Maîrtinî, the plîlitiff's solicitor, the latter conteiid-
Waiterloo se inehli as heurt donc towards carryi jueef.e iî hî iehutoiutotdt e riff te seize any property in
tic sutggestions fronti timo e tinie triade in tlii8 journal. IVe Pt<rticulîîr.

hiope tliat wvhat lias been done in Watecrloo is uiily :n eartiest It seemiegI ccucedlel liait rie ninttcr inust be settlcd betwoca
of vrivtt niay vet lie donce iii tîat couunty, and tîtat the exnil ItUdey il liée SIrhriff, as it -was not clear that suibstauti.91 justice
therp set by Divisionî Court Cler-s u~ili nut 1 e %itîiuut soti eeîld bc tnttaiued by cu îîpellîtîg ltidley and tlic pinintilf to inter-
prauctieal resuit a-s regard, tle ottier coutbties o~f Uppor Cassad. Plend ûither te lie goods or tlie proceeds, the plaîntifi' not claim-

'fli Clrkscf ivilct Corishiae agret dM ii tiei Ç~iîîg tiée goods claimed tîy Ridley, andi it flot hein.- clear whothcr it
bainds. By tinited exertion rituels cati bc accuiitliehd iii the <a tlssciî isîie<i trwe <kz y <eSej
way of briîigiig :îbaut îieeessaiy reÇut-tus. i Ilrrison appeared for the Stîcrili', atît citeti Cnnsol. Stat.

,rite soceas of thle meeting' tu whliihive noir refer mis, WC* U. C., caip. 30, s. 8, 1). =~3; Andersei v. callouray, 1 Dnwl. P. 0.
flincy, iine rio al degre o uwiig te tîe active 1xrizs; ot (;3;; Sroit v. Legrie,.14 Dowl. Il. C. 259; Bi3shol v. licrietian, 1
energetic atnd clear-lica.deti officer sîîcl as %vû take Mr. Otto 1 '(,N"l* Il. <. 166; Illesuungtoil V. li"ebt, 16 U. C. Q. B. 282

Klotz te be. A& Division Court Cleck of lsis ability, industry Rend, foi IlJdley, citetid Washuington v. Webb, 3 U.C. L.J. 75.
tutd energy, in eteik conu of tipper Catîndît, wçould wviclout iJac,.zo:i, for cxecutieu plîuintUff, cited 1 Archd. 1323.
trouble brîtîg abotut uieetiligs sucli as thin Is is couisty in- Read stiegestctl tlint ltidiey woutld nlot bc fully indeniniIied by
every counsty of Upper Canada. nwarding te Iiint the preceds of hit! gootis nt sheriff's sale, cutd

ln ali proceeditig8 cf tire h ind leader is rcquircd. Tfirin,-C that the action blîould bo :1l110-d te procted.
great maj<îrity are more inclinetl te fuîlloNv titan te ]ead ; nt IIAGARTY, J.-Tie afflulavits fîleti on belinif of Mdley contain noe
%ve congratultte tire Division Court Clerks of tho Cuunty of assertionts délit lie goods have been sold ait an usidervaltie, or auy
Waterloo or% Isaving si leader in viirn su -riuels conlidenice'cati Qspecial <laisnge sutt<iined nt tlicir loss.
bo ptaced as Mr. Otto Kýlurz. lit a case in wlîieh tlîe clain is not mado tiitit after tlie sole. 1

Now tlînt the Legisînture is in session is tire tiare for oser- doleot réel c:îllcti oit te assume that tlîe piroceeds ini the Sheriff's
tioîî.-Ens. L. J.1  liands do flot represent tIteir fult value.

_________________________________________________ It vras aIse objectegi tliat the interpîcader relief could flot bc
-glvtn as the nieney wvas ruatie.

U. C. R EP O RTS. The Stat. Consol. Acts, cap. 30. s. 8, expresqly speaks of clainis
jto goodsatnd cîzattets tali in excteti, or Io fthe proceeds or value

CIIAMBS. threol, andi cuables tie court or judge te deal wt the case eitîter
CIIAM3EIt. I etore or :&fter relura of rte precess, or before or after any aiction

lEtel bj itosia A. 1liÂrr.bus, IEsq., Birît-tLo.Ls been bronglit against lie Slieriff, Inadt te nake- such rules
andi orders as oppear just according te the circutîîstanccs of <hoe

BOOTH V. TUE PîtESTo. AND BtttLi.N R1A!LIWAY COMPîANYv. ca'o."
lnterpteader for proce ds of gooul s*ld-Action-Siayinq saute upon )sia.rn nt of 1 consifler the law te lie settletl, that na interplender cain lie

procedo-cst*.directe(] for thie uîney in tlie Sheriff's hnnds.-HaIl v. Risiock,
Wtiore a Shediffold cerutain gnois ad âhtels nder an exiution, azainst the 1l U. CQ.. ;cotvLei,2 .M.&R. 289, and other
propcrty of- det-eid.îîui, ad stler Fa:. , tut iefesu trio Sttesr<t- hd patd ut er te ( .9 ct .Lii,2C M
i1rkcut% tu theo exrcuiot creuitor. t dati was inado un the SieriTfad cuiases
actien omenrerd for dimagesu ta mc.pet or tito gux,.rand citteiusold; but <t Assurnirs. the jurisdiction te lie ecear, it romains te lie scea how
%vs nus provecd ébat tii, goods sud cha:tl wer suki éluder value, coud <he the cage sheulti be dioposed of on the morits.
executtou cretiior xu>ido-d. tito pucd.an orier mascu mtadeo sttyiîug tto
nef-lUtn up1'uatent of rtuclurncctdm uîthout dcductlolà_qtndt.îueruo <Lit In Ab<3 v. .Richuards, 15 'N. & WV. 195, Pollock, C. B., says,

1 lie hrcigt migistbtounpeur reiefbfr at uaio payllteat of te ms I f ne suggcstioin l the affidaivits of auy specltal dimge, andi
of the actio. the supposed lîardslîips of tlie party ef liaving lsis goeds seizeti and

Februrry, seld, perlîaps for lest; th-in tîteir value, anud rccciving oîîly tho
TIhis aras an interpicader sumimonF, grantcdl on 3Ist Deceuiiber, preeceils ef Ilie sale, is a motter whlich niiglit andi ouglît to be

1851à3, nt tlie inistance of <lic Sherlîr ef tlîe Couaty of Wanteslois, brouglît before <lie juulges."
ctîllîîîg ou tîte pliititiif aimd Stuucl C. Ridlcy te aéppcar andi st:tc Thîcre muay perlîaps be somre deubt as te the judge's autlîerity
tîte nature of thtir chilis te tlie gootîs seîzcd. trader thte net Nly imipresosion 18 tnt Ise lis a riglit te do ail thot

Tite parties -tpptartd, and u ttbir diffèent applications the is )ust, proper andi equitablo. nter tLe circumstaaccs.
mutissons aras ciittargeul frot day te dny titi the pressait ntnii<l;. li'ter v. llnrtholoie, Il Ex. 705, is un xcccdingly strong

The facts, as tlîey :îpîear iii nidavits filed and on ivltili <liere cnse. The Sîteriff c<cred the lbeuse ouf eue 'Mester, andi theres
aras lie dispute, arere subbtatitially as foltws. seizc<l geoos lu au exceutien agaiust defeutiaut. l'éester claimi

The Sites itF, oit<lie lst Octobtr last, seizeti a quaatity of framse sortie of ilie goodtt, and ceimced ait action ngaiîist tire Shcriff
titutier, butards. -leur andi %viiadear fraiue", tics, r-ails. truck %vlicels, for break'iug nîtul entering lsis lbeuse aad seiziiug luis goods. The
tiîiiber. *2 3 dort cnt-s, &c. &c., and lie sol.i r. quoutity or <liena- oit Stieriff ebtLuLieti a interplecader suissiotns, aund Martin, B., orulereti
l7îli tia 2611à of Octolier, tlîe remindcr beiiig btill lu hîls li:tid -i thie gonds cînlinied ly Mester te Le givon up te lm, na the< exeu-

On lie .ltl Nuvcmber, noetice of Itidley's dlaii ar.~ givea te thic tioli creditor lie luarreti as te <hein. The Sherlif te selI thîe other
Siteriff. gonds s in tii<le liotîe.e belonging te tlie defeudaut. naid <lie

Sever.11 comumunicatieons passcél bctivcii P.idley's attorney nid action agaisiîst tlie SlicrilYf vras ordcrcd te Le stayeti. Tlie court,
t Sfierlif, and Ilie fui osecr %voulti scellé te have feriiaally laid claiii after argiumentt, t-cfitsr;d <o reseinl tlie order se Daie. -4lderson,

tu a latrger quautLty cf property <tan Lie ultituatcly assertcd tu U.--- The ehject, of the interpîcader nct is tho adjusting of adi-
Le luis,. verse claims. but <lîcre is incidentilly a powrer te pretec< tic

TIte gootia tcizcti %rerc lu diffl.rcut places nloug tlie lino of réiad, SI:criff whlexi lie is sul!ject ta na action, and it is uujubt tîmat le
atît ians comuniîiiicationis -. accii to have pas>ed betarcen the pr- sliotid Le sued. If <ie Shcriff lias luecît guilty of niscouduet, <le
tics, %ilil, as is .nttvgr't, iîîulucedl <Le Sterliff to delny applying for court avili mot protcct hlms; but arlieiî lie lias donc ne vrroug, <he
relief bcfore tlie 3 1at D)ccember. l egiblature iiiteîdcl <liat tue court or juulge vrlo in ukes Uîe inter-

Oit <lie 23.-d Deccitjcr, lue aras -Rerred viti process nt ltidley's 1 lnirorder tlienuld protect hMi rigniust vcxa<nitbiis actions. It 15
suit. inucl more jîzot that tlie iatter slieuld Le lcft <e tlîe discretion of

At <tie -îai~ ill parties ngreei aés te <lie earncrslip of <lie tie court or Judge, tisit <lat tlie Stcriff thould be subject te yex-
propcrty, and i wtas coneukul t-ti Itiully vras entitleul te ail tint atious action.q."
Lie ftnalty politet eut is lus iii Ilie nilidalvit of Isis ageîît, Carputnter, 1 mîn of opinion <litait nrder bc malule ilînt the action breuglit
part cf vili ioire solJ, and tlie procceds avere still ticîti by thc hy UItd'cv régina th UicSterliff Le st-aycu. upou <lie Sterliff dcliveriug
Sheriff nut the ottiers utli i Isis tiaitils. tIi < l aheh goculs mnentionsid lu Cairpenttr's afld-ivit rernninipg
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nsuld in blis bandis, anti pnying te hii,» tho proceeds withiout (le- craseti from tho said note in order to obtain for the said note cur-
duction of the sale of bs Bilc's gootis as have bec»i solH, and rency, andi to.rentier tic saine uncqnditionol, andi the said altera-
that on snch delivery andi payainît tiiot Ridley bo barred as ngaiîîst lion was mot maîde iii correction of any mistake originoily madie in
the Sheriff andi the exccotion plaintif? of ail dlaims ini respect of the framing of the saiti note, or to further the first intention of the
isuch seizure or pale. That the execution plaintiff bo barred as to parties tiiereto or cither of them.
the said goods of Ridloy andi the procectis. 2nd. Thiot at the time of the delivery of the saiti note to Alouzo,

As the Slieriff miglit I tlîiok liaveapplied before Ridlcy's action Milts, tiiere was ivritten or endorstd thercou, a condition ini
was broughit, bc mnust pay the cests of action. But under writiîîg te tho effect that the tirne for the payment thereot slîould
the circunistances 1 think tho parties miust puy their own costs of bc exteîîdcd, andi the defendant slîould flot bo requireti to puy the
this application, saule until the said Alonzo Milts performeti andi procureti the

_________________performance of ftic condition 0f a certain Bond theretofore matie

anct excuted by hii to the defemdant, for the conveyance to the
Insolrent deUor--Wedtly allotrancc-&dudlwn-Cbnioa. .sa. . eip. nmentioneti, of a certain Lot of lati tlierein despribeti, but the saiti
A prisoner Incxecution la on acton for edctionîs not etitd tweeklyaow Alonzo ilintis titi net perforni the condition of the said Bond, or

luire. anîd If grautod, upu» the drendîant btng rccutaciiîtuvd te ctosL cuitody pi ocure the performance tlîereof-tlîat lifter the making anti dc-
%viIt bie sumpeaded lA3ua, ary 8. lfivcry of tle ilote te tho sald A lonzo llinchi, and whilst hoe iras

Cjr5ii:n, anury ISO. the lioltier tlhereof, Alonzo Ilintis fraitdently andi iitiient the con-
RICHARDS, J.-Tîe learniet Chief justice of the Court of Corn- sent of th(- tiefendent, anti not in furtheraucc of the intention of

mon Pleas, having ticcideti, in the case of Upthegrove v. 11inters, the parties thereto, or any of tijeut, obliterateti aîmd erascd tho
in Chamibers, that where a tftendanit is in prison in executiomi, said condition se cntiorsed on the Eait nétec, by pastin- on the
natter a judgmen' .recovered for setuction, hoe is not entitcti to the back of the sait note, andi over tbe back of the said condition, a

weekly nllowancc, or nt ail events is net emtitîccl te bc disehargeti piece of papoer, in order te concent the sanie, anti thereby to ren-
frein custody for nen-payment of such allowanc in tic filst dler the said note nogotiable ; and the plaintiff's afterwari accept-
instance, I arn net prepareti to differ with hini on UIl question. cd anti receiveti the .4aid note ivith notice of the premises herein-

It mnay be open to discussion whether, under the l section Of before nieitiencti.
cbapter 26 of thc Consolitiateti Staitutes, a juige lias ziet power to Leeds v. Lanca3hire, 2, Camîpbell, 205. Declaratien on a joint
recommit wlîerc the debtor, nis in tlîis case, is cenffinet iitanler a anti scveral premnissery notes payable te order, nmade by (lefen-
juigînent in ant action for seduction, tliougi lie mny npply for lus dit anti others. It iTas prove»l that befoi e dcféntant sigiieti thero
discharge for non-paymnent of the içcechly nîloirance. ivas written ont the hacl, of the pnper as, follows: -The witlîin is

Looking at the filcts discleseti in the affidavits fileti on hehaif of tahken fur secuiity of alil such balances ns ive may hotppemi te ovwo
the methtr, that the girl seduced i vas net more tha» fourteen ye:irs Leds & Co., (the plaintitfs,) net extcîinîg furtiier tliaî the wimli-
of aige nat trne tiîac of the setinction, 1 do net feel tliat tie inipi isen- in naied i nt of 4-200; but titis note to be in force fur six inontlis,
ment slieulti ho inercly notainnal. It is truc thait the dercildait :îmic 'ie îIiotli liablc to hoe caflcà for~sioner iti aziy case." Lord
tienies the seduction, but tic verdict of tlîc jury maludt be cul'is*dcrcd Ellenborougli liecid titis tu bie an agreement betarcen tho parties,
conclusive o1n thîs point. :îndti :lt a pî'onihîsory note. le atideti, iii tic bauds or a bonufidce

On the 'whole, oni thc application te recemînit, I nitust Ortler the Iîollcr, ivho receiveti it as a prîntissury noate, it miglit possibly ho
defentiant te bc recoîniitteti te close custody for six calendar consideretias soch, but tic presenit pli, -s cau only treiit i tas a
Ilnontils, te be computeti frein the flrst day of January, 1S00, anti guarantee te the amouint of £200, as %.. them the endortsement
Zhen to he discliargeti. mxust ho incorporateti ivith the bodiy of the note.

The point raiset in this case is precisely the saine as 'ai t'le one 11artley v. WVilkinoni, -4 Campbell, 127, sustains the doctrine in
decideti b-ofore the Chicf Justice of the Comme» Plleas, ta iehich I Leedsm v. Lancashiare, andi decides that an ciidorsetnent ivritten bc-
bave referreti. fore tho note iras signeti, must bie taken t0 bc part of it, anti that

Tie ortier fer tic payment of Uic weekly allowance te bc sus- ns the note ivas te ho voit on ny dispute nribing hetween Lady
pended turing the perioti of Uhc six mnontbs' imprisoninent ordercd Wray andl the platintif?, the payîncnt wns a conditional one, andi
by me. Uic instrument a premissory tnote unoer the Statute of Anne-

this rille ias mîplielti by the foul court. Stone v. 11elcalfe, 4,
)ICINSN V CArIILIýCampbcll, 218.-Aîî endorseinet nadte aftcr the note is signeti,

Plce M-noKàinson v CAýo nor. tV,-mi ocs not qualify flic contract.
Anen flmt .tnn&domigrV OO li»aSOT t Bri v. Crick, 1 'M. & W. 282, thc endorsement iras 9ritten
An edo,,meat<'a i',mkiey Note before the stmte L-ts igned. Li co*dee taioentri rss<nc u h nosmn a

parto ch bnote. If inado aller the eignlisagorthe note it %%I aCit, bus co, upon tent fe tii ind u h ldrmn a
aidered, but nierely asa mnemoraî,.teuii te idcentify the note. Inet sîgneti. It pîîrporteti timat the note iras giren upon the

Whea therc P; a tra"ilatJte douni t- t. certAin pitc's betat grot! or t)od, a conditions memitioncul in n memorandum of ngreement annextil
te ud wiIie otu, the bamntf teo iena tbut tI lienit acio .eed te the note. la argument Siouic v. .- icai/e, Ilariey v. Wilkin-

W piad imea, avu Lie jtaitlf homcditian ik111> ~son, anti Leeds v. Lancasire, ivcre referrcti to, anti k was at-
CIAimaSeptember 25, 1859. mitteti if it iait been delivered nbsolutely as a premnissory note,

Thiis ias thc usual application te plcat several picns tmncier the lit iras net conipetmît. to flic parties Ifterwardis te limit ifs
C. L. P. Act, andti Ui particulars of tlic case stifficiciitly apjccar ncgotiiabîlity by aaiy cndorsceeit upont il. It is led that it
in the jotgment. vras net a note payable cmi a contimigtncy, as the agreement wa2

IticuAmns. J.-Tîe first pieui is, that the note af the tine it wns collateral te the nttc. Paie Baren s;ai,l. tue etidorsenient iras
matie, anti mt the time of the delivcry tiiercof te Alonzo llincis miever isitciîdc,l to alter tc leg:îl cfrect of tue note; if. was in-
by tefendr.nt, wns trawn atnd mande sdbjcct te a conîdition irrit- tciidcc for tfîe purliese oPf inarking the note omly, andi te Abew it
te» flîcn te tlic effect, that the turne for tlic payîniemt ilhercof was tie îute rcfcrrc,1 t,, im thie agrcnaemit, ami% coielcîdeti tlns
abiouîtit bc extendeti until the said Ahamizo llinls peiformeti or --Tite avermncnt of tie emacorsnent lîrings it vritliin the princi-
procure Uic performance of tie condcitiomn tif a certain DonI thlîc pic actc-l tipen iii Sa .ne v N.:Iap, as lit lias avvrreti thrat fli
fore macle, anti executed by lîjni te the ticfenlan,it fur the cuivrcv- note vras s-igeu amd i. livirred, anti 11ci thc nonoraîîduîn ivas en-
aîîcc to e ci efcndamît by tîme saic Alionizo llincis, anad ciller parties- j corserniupomi Ilie baci, if the note.
tiierein mentioncti, of a certimi Lot of lancd tliercisi tcecrihecql; lut Io B., .rerboyilk v. Ifnlonriro. *1 Taumnton, 845, Gibbs J snys: lu
tlîat tle saiti Alonzollinîas dtinot prorm tlic concditioni oftlie sail Loman v. Gr.aain, (3 Caîjtnl,57,) the eri.lcncc of the uniderta-k-
bondt, or procure the perfornmance thercof; andteilrclidar.t fur- îng te provide for tlîc Bill was rejecteti, nierciy because it was
tuer eaitl,, tiat lifter the making andi tchvcry of the said note, atici parui amîd cosilit net bo recciveci tu contrai written instruments
before the conmnencenment of tîm.is suit, flic saici note %ras by the against an innîocent indor.cer; but a patty may, hy one writing,
taid Alomîzo Mild, iritîout the conscnt ut tlîe tiefentatit, altereti change or cuntrndict another, anti tiiere is nie innocent endors5er
andi clangeci in fbie, flict flie saici condition wras obliterateil nci] litre."
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1 have net met witlî any case that decides expressly that sn iii-
dorsemnent like the prestrnt would prijudice thse Isolder's reuîedy
ont tIse instrumient tifter it batd pasacd jute the Isands of a third
rarty, sud aithough Lord Ellenborough, in Leeds v. Lancashire,
meettis to iutintate tia, possibly in tIse bauds of al bfonifide bolder,
it rnigat bo cotimidered a pronsissery rote, yet iu dccîdîuig on thîs
application, I do net feet wvarrauted in disallowing tise plcs, and
thue slîuttiiag- eut thse defendant freint raising tIse point in this case,
if lie desires te do so. If thse iustrutnent %ras net a proanissory
note ian its inception, it dots not scons clcar that passing it away
te a tiaird Party could make it a note afterwards.

BotIs thu pleas would bo more clearly brouiglt witlin the rulc,
that; defendant wishes te npply, by averring hnît tic endorseusent
iras maadc tbereon before tIse nlote wa s1 iguied by defeoilant.

ll'cbô v. Spicer-I3 Q. B. 886. andl il errer at page 852 of tIse
saisie volume; and Salmn v. W?&eb, 3 Il. of L, Cases 510, ait iii
filct bcing out thse saine point, go te shew that niany or tlae sgree-
mneuts flot te enforce tlae pnymnnnts of noteq, &c., on certain con-
ting-encies, cas oiily bc eaforced ais covenants flot te sue, aud can-
not be set up in ansirer te an action on tIse notes.

Ou tIse wbole, I do net feel at liberty te refuse permission te
defendant te file tiiese pleas.

It nnay bo that it would be sufficient te plesad non fedit te bring
nit the peint, Isut if thse filcts stateal in flic pieu, ameuint only te a
denial of the making ef thc note, plcading thens in thc feran pro-
poscal can -ne injury te thje plaintiff.

Wiîhout deciding %vhctbler thie plcas are goed or net, I do net
feel at liberty te disallow tintu.

Order granteal.

IR ECCLES ET AL.
..4(tfomcq, biti-idireyr~ and taxation tlderrof-Cont-e3aoeinq chîarges.

An attorncy's bill for conîcçancing, lx tsxabltitilîler our P'rovincial Statvte.
The MIctr in taxîing a bll fur conio %andon. mnuet deccldeal bust ho cas, accord-

ing ta Ibo commeat oxpreslrd or timplWr Lotwren th,, iirtic..
An attorn.ys~ lin muet hiave been d,.tiered heferu It ulîl ho roferred ta the.%Iaxter

fur taxation, and 1fot deilrercd, the tinttapplication liould Wi fur tltedtltçery
1herpof.

ASIdaOXiIs ftled lu Fupport of son eppItaios for tIse ,telivery or taxaion of nu
attrney»w bill. mint lie Inîtited Je sonie court, (the o ourt In whiclî Il ia lutendd
te use thons.) atnd unnier the Staîuto ' lit the, matter of A. II.,,

On tIsa 23rd July. 1859, ant order was obtaiued by ose Peatchy,
against II. Eccles, Q. C., and Isis partuera, rcferring certain buI s
of tosts betwcen attorney andl client in this matter, te thse 2saster
te tai.

such." I have no doubt it would eitend te the items rererred te
iu thse accounit riz. : drawig an assignincut and ordinary con-
veyaucing, sucli as is usuatly Lutc Ly professiona! gentlemen, whest
etnployed as attorneys.

As to the mode in ivhica the mnaster is to ascertain the amnount
te bc allowed fur conveyanciug, the observations of Polelc, C. B.,
iu Srnith v. Dimes, 4 Ex. 82, will apply. as reported at page 41 :
-Wlieit tIse Bill is for coniveyancing and business net donc in

Court, the inatstçr, or taxing ofilcer, m,îist ascertain tite rcmutiera-
lion, ne Weil as lie cuit, sIccording te flic contract; between thse par-
ties express or itmplied."

Wlîieiî an attoruey's bill is solely fur convoyancing, there miay
bc sonie question as to whoin kt is te bc referred, but if aoy of the
business clmarged for is donc in any Court, thon thse Judge may re-
fer it Il t te proper officer of any of tRac Courts is wltich any of
thse business chargcd for in tIse bill may bave been donc."

Tite affidavit and paliers iu this matter arecfnot intitled in atîy
Court, aud I thitik thse objection on this hieud is fatal to thse appli-
cation.

TIse parties, laoweve-r, have, 1 suppose, sufficiently obtaineil tute
object they hiave ini vicie, by bringing thse tuatter forward.

Thse application should bc first mnade, that tIse attorneys deliver
thecir bill. TIse aflidavit8 te support the application sboîîld, accord-
ing to the gezncral rules of practice, bc intitled in the Court ira
wlaicl tbey are inteuded te be used, nd under thse Statute tlîey
slaould be intitled, Ilin thse natter of tite attorney." It is recoin-
anendcd tlaat the party applying abould shew that hie cornes witli-
in tIse Statute, and bas a right to demand a bill. After thse billis
obtained, lbc should tses niche another application to tax it.

It is probable on applying te thse attorney-;, they will deliver
their bill and consent to thse taxation. If net, the party wbo
seeks te ]lave tIse bill taxed must take tIse teps required by law
to obtain thse bill and bave it taxed.

1 bave no doubt, as 1 bave already iutmmatcd, that under the
Statute aud decided cases, that charges for cenveyancing, wlier
done by an attorney, as snch are taxable, and wlten tbese charges
and others for business doncin Courtare included in an attorney's
bill, thîey may ba referred to tIse master te be taxed 'with thse other
charges in thse bill rendered.

Titis Suommons will bc discbr.ed, but «Mr. Peachy may apply
again if be find it necessary to do so.

Summons discbarged.

TIse order was mnade, on the consent et thse parties, te bave al Rporfed by T. Q. Witai:Doz; Esq., Barridtr-e*Zaa.
isatters contaiueq in au;necount delivered by tIse said Eccles te ]lis CxîY~ OAT
client, (excepting ene item, viz., a charge fer cençeying, amout-
isg te £37 10s.) rcfcrred te the Master for taxation. Repevs-redilfor Prt-Cbots.

Titis application -Ias maclde on belialf of I'cachy, te have tIse lit an action of replcrîn for 0W1.000 fe,*t cf x3ivn I,îmber, allered ta bave brou
orde amedea se s m incude Isechare fr covcyacin witî %rongfuty t.%ken by the 41efendxnt%,thera were thé folio-png plrai: St. NontIoher hUicidds s t e refercde h hrefrco.ynigwt c'>. *nd. Goods net I)tanitl',. 3rd. t]oodq defcstaut'a. TItejury foîtad atheaterbilsthrey efrrd.irdict in faver cf the plaintîlf, for 35,0 ,,tof lunaber, and for deruadant«a

Eces, Q. C., objecteal. to the îIig~cce
Ist. Tlîat tIse papers on whicla this stimmlons iras obtaineal, hadl 1 lid. jt.ht patîhçnota'n, vrdct ewhlchentitledhlm todamages,

net becs filcal, aud that veste of tep er rciitdinny ceedol svitl rýespect te Is portIon of tho property la diepute, 'cea cnittted ta the
Court. prop~ortion cfecote occastoutIl b) tint part ofthe cxse, and todedu:t tho,, frein

2nd. That ne Cominon Lawr Court lins pssrcr te rcfer aunattor- the î,IaintiIt's bll (Chiambers,- 7th December, 1859.)
nef's bill for coîavoyancing, or ichich is cortîposcal in part 0f cbarges Tîsia uato frpei o :,0 eto anpn
for cenveyaucing. te tIse 'Master for taxation. Ti n nnto frpei o :,0 eto anpn

Srd. Tînat ina this inntter ne bills of tests hall becs rendercal, Isearde, allegeal te have becra wrongfally taken by the defendant.
but mecrciy an acceunt centaiuîaag thse charges ina groas in the 'Pleas: Ibt. NVo'zcep.'I. 2ad. Goods netplaintiff's. Mr. Gooda
différent causes. ivere glefciiîlant'sq.

RicamAlts, J.-! tlainkc tae variations in aur Provincial Statetes, At tie trial befere Draper, C. J., thse plaintiff prorcal tIse slaie
16 Vic., cap. 175. Sem 20, front dt le crinl Statuies G S. 7 Vie., title te the wholo of the preperty. Tite jury, bowever, divîdeti
cap. 73, sc. 57, )lie the effcct, of gîviîag te niny of tîte Courts or thse prnperty lu th..ir verdict, fiudmng 350,000 feet for tIse plaintiff,
Judgcs tlaercin metttioatcd, tIse powcer of dircctiîtg a refèece te an] .550,000 fcct for tlae defendant. Tite plaintiff rnoved for a noir
taxation of an Atorncy's B3ill, wiltlst il% Engl:stîd tbsat powver lai trial, annd lais rul iras iliscliargeal; anal thse question tIson arobe as
confinei! te tlc Jtailgcs of soute cf tIse Cours, irhcr tIse business te 'wlo blaould psy tlae costs.
donc is 0fna peculiar clanctcr. fTite rosts irere taxcdl by tIse deputy officer at Belleville, icho

Tio Provinci-il Stattîte la cqually lrond iritlî the Imperiil ane Inllered tîte plaintiff tîte getral ce3s of tIse cause, and alloweti
as te thse necessity of an attorncy dclivcring lais bill IIfor aey 1 'lic defendant se much of bis bill, as iras occasioned by bis defence
businesst donc hy îii,- bcfere lie can maintain any action for thse te thie qaatity for wlaicl tlae verdict iras for Iiit.
rcovcry lhercof. 1 Te dcfendant gave notice of revision ef taxation, et the princi-

Tie Ftatute ,coins te npply te -"All business dot by aay attor- pal office in Toronto, iunder the Connes Law Procedlure Art, and
ney in respect of nut cmployniunt in lais prôfessional claaraicter si tRac Niaster theni allnîca tlae defendant also, tRae gencral cestq of

1860.]



60 LAW JOURNAL. EMA&RCU,

tbe defence, and deducted the annt front the deigndl of plaint- A lacase aiso Y..is puat in, executed by tie parties, final witnessed
tiff. Against titis taxation application iras mnadle iu chamtbers. by oe ll iîîîîiiond, isito ini3de an affidavit car to bis lier tiant the

ltNs, J.-Tbe priiieiple capota wirbi the Master bas proceedd defendant bend niotliaig to do ith lcteole this year.
of alloîvin, to eticli party, piaititf aîid defexidazt a fulit bill: Defeîidant and Slîooli botît siore t the tontalides of tbe trancifer
cannot be supported, therefore tbere must bo a revision. and trauSti-mtan gettcrally, anid deîîcd, ilu the citrotigest terrns, tbat

The plaintli iîaviîig obtaincdl a verdict wii ctilltes Iiia to dcft.ndaît, land any îiiing to do Nviti botel business.
damiages, is tlîcrcforc tntitled to the gencral coss eof the cause Macre wcre other iktLiements in tbe affidavit, 9'iowcng tbnt

The defendant bias succcedeJ, flot on any plea whicla entite deeîat ttelmt f h p ain euc nost of lits tinie
lm to tizO judinent, for I coiîevive tient judguiîent iiust be entercad to the catrry isg on of' the business ut' building fauanisig Ml

for lte plaintitf, but ho bas succeeded witfî respect to a portion cf ivlbercas lie t'uruîerly attended înusîiy t0 the busilless oft' îe l'tt],
tb e property lci dispute. and chat the Ilitel busittess NVRa auettded, to tiy Sbook, tienît lie

In sucb a case, 1 tbink it would bc proper for the MasIwter to tax b)ou;lt tile I]ecLb.IrieS fu.r the iîouýe auJ stables, aund paid the
to tbo defendant tbe proportioni of costs occasiosied by tient part of servantes, auj, lu fact, tchat the Lbsiiiess ires uiiter bis etiliro
the case, and deduct tbcmi fromn the pliitill's bill. control.

lIcad tbere been several pieas, and a verdict on soute one îvav, Oute of he deponents %iTa3 a tailler, ilii supplies the bouse 1vithi
and sornie anter, that iveuld be the rafde in replevin. Vide 2 T~ foeur. Defendait paid for the supplies te lthe end of li theziCar, and
R. '235, and 5i Tiunt 51M. 1 tUîink a sinuilar rule slîould prevîùZli thlera notifiedl bien that lie wotIJd faut bc rospoubible for whiat îîdght;
on a jilea being fouud ttevisrbly iii respect cf property. be delivcrcd cafter, and tiat Sioûk jtaïd fur fle subsequeît, supplies.

Other afridavits irere liy boarders ln the bouse, isba spolie of the
change of occupancy, antd payiîîg tlheir board te Siioolc iuîstend of
the defiendant ais forinerly, ail expressing tlîeir b:liel' that det'end-

Tur, Qum; S Tii RtELAT;ON 0F GjEOstcE CacGZîsu v. EMERîSON ant iiad notbiiig to do ivilla tue liolel business.
T,iýrLOIt. As te the defendant antd bis viÇe atttuditig the bar sice the

.Vtînicpdd.to-nLp.rfi.pifcte('t. 3 1 t, Decexaber last, it mis sirorr tient tiais oaccurreti oiîly on ono
The, defendant being un Inciteeper on :le crs oft siiîutlîdpsî eleetion. leirî file (, tiro occasionîs itii Sbookz as absent, nn. iras a ancre mîatler eof

Inn le a person îýtic el ois iùeri)y fls bar keej.er, sidtiot*siittaudiîtg thce se, persituai corivcuîieiice te bienî, iYithout tlicir baviîig aiîy inierest in
hilselfaild fitlly coutinued lu lieu ii the luit, ttccatJoiially ý,t.iditig Li as the Itel buîsiness.
b,,fere li, leles.

lldd. 1-t. Tint Iflthe fiensfer ci the, btîsIn-ss w.is. tei gooda ftih. il wa. ilo ville Jlrs,i, frlice relatter, cicd seciti 7() cf tlic Consoliitec
iceion.tchtiheûbjit of ut sou te enatisie lb Itetlftd.tiit tu 1e' itg eniletea Stitutes for Upper Caniada, p. Mi. ilciing lit not Judge of aay

te the office ofl Tosislti1, CeincilIor. 2il. V;at tli îrties lto fille Court.Cin or Civil ikiri-ilicin&.,t Isihfre irii-,thaîiiug eXlpýYisly tgaiivedi cuuti.euun tir %taut ofCut.41 (sith, fle insuders Ici fle Cutocin cioli c~c t .iuutkeur
lieuse. anid fineas. mhlo 1usd uluaiiig', wiih fle ulefrituant tw-ire film traiu'fr. anti &c., shail lie cjua;lified tu be a tuctuber of flic Coiur.il of flic Cor-
tilitos tut ifer coiten thall t:'-iiut s,3itàe ite fuiity P""littu 'iutr- peration. lie coîitentlei, 1 st. Tli:îflie cîJeet uof the Le.-islatire.

Ii ltriu.Ifutl' ailivi.deleiittit beuil n tl du stit i7 bla taQe piVaS n fli iiýrieoe riiil
et the, Inn. chiti le irleciunm t ite lke te h.asu' lielnlAss lifir.a tit - pa! eelii)nu. front ltuirlit; nnY nlucratiun iru tle composition of
fendaunt. tieurntIod lits îut. Ulrd. qiii.t tihe relator li ttg tcieil Ici '.\llliici pal Coni. 211a. fiat, tIme vii conhempliteti beiîîg evi-
cooti futt la brài;tg feurutare. the mnath-r buuid i.uut tt- sillwrýud iii c&'5.h. dient, andi lte ivorilP îîseui generalI, tiîey oîîg it to lie construteh

(Chiafl,:.rý, rebrtîsry 20, ISGO.) ettitaacss riecoiirltnhemsii' tuldteo
lThe def'endiat ivas elechcd on the i8th day of Jnu.ary lest, a guardei fagautîst, and Niiieli can fairly lie brouglait witbin tbe mords.

Concillor for Ward No. 1 of the Towrnshîip of Torontto, ia the 3rd. Tiant itl; flont the îufaling of a Icase or tr:îiwsfér of' a license,
coumîty cf Peel. wiîiclî nekes ain inn-keeper. but the actîiil fulloving of' tint occu-

The objections urget e bis sitting were, tient before anti at thie pation. -4:h, Tient the nalting of te lease by the defendatut ia
time et' bis election, bc vias an Ina-keeper in tbe village et' Spring- titis cause, te lus owît bir-keeper, a in-ia willîut Mnas, mas a
fieldi, in tbe said Tovrnsbip and Ward, andti Iat lie iras a saloon- colorable transaction. lltb. That the filct of ]lis signe remainiug
keeper there. after flie transfer, linscîf attending the bar, and lus family still

There irere about 20 nfl'îdarits filed, ton on caci siule. Tie on residing ln the biouse, irere slrong fattcs in preof et' titis position.
bebcaîf cf te rel-atter stated, in eifect, tiîAt dcfcid(alit liai kept a Glu. Tiet ivlictiier flec transactiont wete buoafide or net, defetîdant
lietel for mamîy years past, at Sprinigfield ; tint cale Slmcuk lîand te- enaile m,;titîin the nienning of tc ch, andi eughit te be escinuleti. On
sidedth lint for a nutuber cf' ye:trs, arti for several yenrs îîIqt choese poiîte, M.Nr. Harrison referil te XcEoy r. Broie»a, fi U. C.
bail attcîded the bar ; tient defenîlant and lus urTife mere -aise ini L. J. 'il. lie aise askcd leave te )lave tue parties orally examiaed,
the habit of attending nt the bar at times ; that Slîook worketl at or te have an :esue îlirectcd te ho tried by a jury.
sente mechanicil business ia a smail slîep near the boîci. tient A.j F. Scett for tle (defciîdaîîî, suhmîtieîl, lst. Tiant the transfe-
tbe sign in front or lte liolel, mras "tSpringfield Exclitange," irith eof flic licetîs,c., thicugli oit lte evc o! tlie electicît if Itena fide,
the stame EI. Taylor (te defcîîdant), rnuier it. Tient at timi'j of removei flie disqunilificatioîî. 2îîd. hut te traîtifer iras bona fide,
the 1alication, the sigît remiid tiîlangcd. Thrt defendint, anti as proveti by the afllitavits of boarders, andi olliers wite hll deccl-
bis ife and fainly, sli ceîîîîîîîîcî te re:ide iii tiii' builing, anltd il)gsnatle ilun. 2

u.li tia e icsur'îuttirlt ris
thiat defeîîd:nî final flis irafe, oillt itere inaflic habit et' attenglitîg i-cr there sboufd hc ait actui and cnîncti change oft'hli possession
at the bar, 'and îir.t te ill appearance the bubine>s ivas conducted or' dviiii>eîl promrises. 4îIî Tiet if neces5:ary, tliere iras. ini f:tet,
as it iras Lei'ore. i a~ ~ ntai atid cetntînuûd chainge of pestsessieu n. 5. ienat defendat

l1Ost eof tue affîtlavits ficd by tito relater stateti, ti the driee- lettonle ,i bar only on cite or tive occnsuots, and thea fer the
nenîs helicre defenatît stili kept the tavran as bot'orc., and iras perstem eoenenîce tr li.s iossec. Gîli. 'ruant let'endinrt romain-
ctiiolly interesteti ii it. in-, ettie juin ir-is oîîly -es a bo:urder. aiti lais beiug tiierc consist-

In eite or Ivreof t'hue aiffluavts tliis iras liat shaîrl, a'id ili oné of caît Nvith lthe ternis rt' îLie leabe. 7îit. That oun flue day et' the edcc-
thora, ti part ot' flic laffidavit rcfecrring li the behief eof lte depo- lioit, lie i.u't flt ain lîttu kuý-ipcr iriitin flie nieanitsz crfile nuit ati
rient flint dIcf(-nilnit kept the lieusie as before, u:îs >inîick out. o t0itot dimuahificii lo be ciected a animalier et' tue TGvnslaip Cotîncil.

Tue defeîîîlsît fileti lsis oirn futat tl liat oreit'auo. 'iltng
tient detîdsîîî Imcd ile blete tSioolktfr eycar front tie let ori itîAn J.-1.oting rt flie nillii n 1,citîi f-iais, cre is
Jnîîuary laI.tt, and titat Shtool, 'vent lîtto pos"y>îion oni '15;t Deceit- little doult ilat clt'en.]lttit Ic-ýed lutiti' ta Slto.,k fr flie venr,
ber unst. Teint lue is>.igiied fle i ceouse t.) $htîtoi thie 21 t f féi' the piurpî.se tut' cîaisug ittucIft'l conte furiare as5 a ccutitdi(lato
i)ecember, ias'ing ftî-st pu'octîrcîîcite ivritlc ommentt n the frites. foi' miunicip;al hiotors.
f". effilue iicelic, et' .1ndrew Davidsoî. the oîily lî (if~nt ot' s If lthe ltrr.sfcr or the tuisîî s b o ok imas in gooci filih anti
cf Etlcrtainnietil i laic Toivrtsl, plirsueuit te time T%%%rn!lip By îenl 1 y iuleuîdedti h case tue ue tat ltin. tIson 1 alilîrçtlced tisat it

ha'o Ilit efl'ect. Tieat Siîook %vste, g:ve li $200 al herfri8 rio deeat oen ienat te letl u of fie linser vsetghu
the bouse, besides boating defeudant anti fîmiiy, tttil funitishliiug lfldnt b eal lce uth fielesult
thora %vilai nccssar' moins, &c. the wiiole case, thîcî, torue on the b.ona jitiuet' fte transaction.
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The parties te it expressly tiegativo nny collusion or ivilnt of Then as to tlic propriety of îîîakiiig flic order, 1 do nlot sec nnfy
good fitU. T[ho buarders ii flic ltîîe, anid tiiose %islai d dciii- suffiuielit gruuîîd for hioldinîg Uta the o neiy il) Ulic bîands of flic
isigs îiii defetidant before ice trnsfer, ciid tliose Nviio wre iii tic garnihieei, ciln bc treated as affected or bousîid by th1e judgîiiîîo-t of
hiltiît cf vibitilig tile bouse frequenfly, naid lî:îd oppîortutrities of îiiîy oftheU prier ceîiters.
klioiigg if tiiere lind beemi a chang ig le u bubjines~ expi-ess Ilicir 'Tie registry of tliejulgmnits, woîîld bint ilîothlliî, a'. lenst a'.
opiniioni uider e:îti, tiiat îlioy believe Ébaît tie defenditu bas liot kaw, but. Uic interest of flic judigiîcît, debtor iii the lanîd. Tlio
now aiîythig to do Nvi'. flic busiticsso tcf hi otel. Tiiese persons mortguge ni Uic pcwir of baic ivere parîitinounst te Uhi jîîgiiaciit2,
iviic, ejpear to jauive bcst opportunities of knoiitig flic reai #sud Ulic surplus iiuiiey is oily a duhî)t tiur ly flic gariiiiles, ni Is-
facts of ftle c:îso, do flot secui to doubt tluît flic trasactiol irna n îg, it is true, out of tic lanîd, but uc't of the land ns affectoti by
roui oie It bias not been suggestud te rit, tha'. tie part.ies whio Uic judgnittits regisîerLd.
mnake Ulic allidaçits arc not cn'.ited te credit ; quuls being ice case, Tiioro is ne priority iii respect to debts duc te n julgmnt, dobtor,
I do îlot feel ant liberty to decido tha'. tlic defeîîdanit iî nu issu- ini fivor of' aîîy judgrnceitor, iior is fiero aiy nîacliincry
lieeper îiow, becausc lie iras oe la''. 3'car, tliougli bc niay îiow bc provided fur brinigiiîg otlicrjindgtncn'. cre-litors befoeo tho Court,
si buardos' ini the lotel hoe forierly Nras Isceper of, anti niay iiot %Yheuîîany elle ùf flera appeai fur or tcb'ainis filc xuua fttachius

havre reinorvet bis bigts. Tiiero nre fiiets siiowîn, whliich iaex- urder.
plaineti, iroulti mise the presuipticl that defenduint is stl As far as 1 cars soc, Uic .iudgrnett crcditor wvho gels tile firs'.
the keeper of tlic tavern. I thiiik flie alUidavits filet! on !ielialf of Iattaciig orlor, wiIl g:tin iii prîurîty over otiier judgient creditors
Ulic defouilasnt, sufficiently rebut flic presuluption. 1 ies'. tbcrc- to bc s:î'isfiodI ou't ef'fUic ticbts ittanchot, duc t0 tilt jutlgnieut
fore decido iii favour of the defeuidant. debtor. Sucli irîs Ulic cii'cct of n abbcoiduing dolîtor Ian' as ant

If Uic Legislature tliiik ie faciiLy witi irbicli inn.kccepers rnay firs'. passeti, andi sucli is tlic conQequecc of gctting ie firs'. exce-
assigiu tieli' licenscs andi transfer tlicir businiess te otiior parties, tiou asgaist gootis, into flic sbcriff's bîands.
is likeiy to enlcourage colorabIe tranisactionîs for the purpose of
cvadiig tlic lavr, tiey cao se feir arnend Ulic ac'. as te sîiy. îbitt tie
per2on shahl bceclectcd n Councillor, irli lins carrie(I on flic busiî- Gtsr.FIRLm.s.
ness of «ail Inn-keoper, et ainy tinie irîthin n certain naîiniber of Eluitable Iea-elling esùde.
iieoîtlis bùforc tlic holding orna cloction. If, mi the '%o of Lins îirc'tîted hy no etbleI ffen It app,,.srs tÉbat th- e

As te the question cf costs, 1 cutîzînot say Ébat flic relater lias flot xtir.if 'tttr actibs tçotild ot .1o toiin .[,iojtisticb, btbtt,i i. thbut
acteil in gooti fiuitb in briiîgiîîg furNartithis matter. Wý bati tock that eonietihr imire tiitîtit tic ntece,'a'y to n,,'ri,i ivii, visqu.icis t.ibing

place miglit, iii tiî absenice or' flic cxîilatieins gicîi t e e oIuccoulltf, &C, toull bortqui.tc, Ui et %%Ii ~îte.îit.
meurls fileti on belinif cAiftle defet datt,, iiiduce îîerteiis te supise la an action on n covenant for file paymneît of nîonsy, Ulic piea
tia'. tie ]case, if aîîy hati been given, iras cuicrablc, and Ébti:' tire fur defeccrio equitablc grutîitise, iras as fliows :-Teodfenaint,

whli trîinFaetioli iras a frauti upoîî tile St.tcl. 1 ara îlot, tliere- by A. B., his att.îî îiey, sviis, tha'. !iiortly bcforc Ulic making ofthli
fore, prêp:ired te ainlerce flic relator iii eostb. 1 .titik 1 slwdil best ctiieflalit iii Uhe bdeci.îiatioiî iiieitîioneî, tie iiititiff bail agret te
exerviso the discretion 1 liîarc as te coests, by -,viihiuldiisg thvin >cii tb) the ulcfeîiîliii ni ta aýsigiî andi traiisfer te tile defenaîit,
frrns citiior party. il certain terre, estate ani itîteres. of fic iîlaiiitiff iiin acertainî fur-

M1 y judgîini' i iii faror of flic defeudant, andti lbliut csts te iiiture store, ,tîti the goods, chattt'is andî stock in trauic Éioroisi,
eithtor Paru"-. and tlic suit! coenit a'.its bo matie te securo te flic plsaintitFS2,000

M CKAV V. 'MITCHELL, AND TRusT AND LoAa Co.NrPAxy GAinNISIIEES
.Vartgagor andMrtoee& of m'ntfgaged ptemis-Strplus ( o artgaor-

Onler se oUacl,-Jeidgnieilis.
Tho surplus ooy iuriting out cf tic &-d-9 of inortgxged lureiises ta tlut lan - f

Uic mnorigageo, ls a uui tutti 3s nisy Ito nttacblsd on a jul.oent it .'ii ih
iortgctgr.

Antd ahlbuugis thie pluinhlTs jutigouct ho subveqeent ta tînt of "erl otliers
reg1'ier, e~ sesiiist thu land icîI, itfilI if plaisiif fart aiis 18 titi ,.urjiUs cf

pbýcc..etsîfa hottsciiied ta le psitt the ainut etluîsjidtgincit, to ttitex-
cti'ttO 0f the iîrioriîugîant crediiotu.

TIttme is au îerins13 Ili recp.ct to detî due to.aîudituient dubton, in favr o et50
Jtidgtiidt crediter.

Thîis iras a garîiislieo Sommsons. Tire nount due front flic
garnisiîcc iras admitteti. They ivre niortgagees of tlîc .iu(Igniit
debtor, witb a powrer of Sale, anti iîaing bold iindcr the peiver, n
ituin rentîtitii e ibeir bandis after Ilîcîr clifi wis sa'.îsfied. l'lie
unortgagc deeti contuincti a Covenant on tiir liart, te pay err
auy such butax te the nlortgagor, bis licirs, eceutors eo' assiguls,
but. subsequent te flic meruguge, tiiere irere severai regis'.ered
judgmeîî's îiainst tflic ud.ment debtor.

DisAr Eu, C. J.-In îîy (.paniers, this is a tiebf, witbin the toesn-
ing ef file Conîîon Law l'recedure Act.

I'. appeans, Iieirorer, tlierc urere otie.r jutigments agains. fluic
lefentian'. ia '.iis cînuse, rogistcenu before Éba'. of thec plaiuitifi', anti

tlîcrcforc appareîîtly ca'.iUeti te satisfaiction out of )lis landt in pri-
ority te tîto plaiiîtifl', or more propcrly spain, icli formeti a
prior lien or charge on his lands.

The garnislîes' n'm "Igagc îecst, on f lic fuets staîtd, be assumeti
te bc flic firs'. lien , i rge. Tue purciser front tliî, is îlot,
I pressunie, bounlli in arîy îrny te sec te tlic applictc'ions orf ile pur.
choase nxonoy, anît boitis flic landi froc fron thc subscquently
registereti jutigments. Tue garîîislîces have notice of tlîo juîdg-
lmnetits, anîd cf thicir prîori'.y te tîte plainitif?. Cai tlitiaffect tileta
or proî'eo.un eibler in plaiiî'iff's favor, te puy flic plainitifl?

1 do net soc Uic'. Uie garnislires payiîîg tlîe îîîoucy ii obedience
te ajudgc's order, cans, on the fil'. eppearittg, lic compeliablo te
pay it orer agaiui. Tho order irili discharge '.bcs.

uts parc t icl coiisitîrauion mny sûr file purcissise uy file ucien-
dlun'. of thc plaintiif, of tlie saiti terin anti stock in trade, but the
planiiff, af'.cr tlie maluiag of tlic saîid coenîanît, aîîd aiter iiaving
tielivreot te thiî defeeian' possession of Ulic saiti fuirniture store,
goods, chat'.cls anti stock in trado refuseti te compîcto file snid
-ale anti pureliasc. anti te assigo, or procure te bo assignoti te tho
;lpfpnilant. tlic sqid tern. estite andi interes., anti nftcrwarils en-
teroti inteb possession of flie saibl stoe, aîîî tipossessed tilttiefen-
dtia of tile saine, atît cf tlîe saiti funîiiture, geoods. cliattclq, and

stock in trabie, and basth since rcnîainctl iii poýssssioî tiiercof, anti
kcp'. the defendîtnt se dispossesseti, andtire ceuisîicration for tlic
mnkin.- of the saiti ceren..nt iiatu willy faileil.
Iliiitiff oliaiiied a stîminions calling upen Ulic defondant te shew

c-ausc wuhy Ibis pica shlît net bc set asitde, and tile plaintif? al.
laîret te sigîl jitignnt, or wliy the plaintiltatilnil net ]lave leare

te reply, aitîl tceur te tflic ' on tie gronntl3 tht the pion is
ianpîuicable as -in equiitale defencc to îî deciaration in a Cour t of

Laie, b)cauîvc Élie pien qnt flic ulcerce of tlic Court upoti it wouid flot
conîpiete ail tlic eqtiîies arising out of tie niatters rcferrcd te in
tile piea, ns 1'. îvoulC i nccess:îry te de ceomplote justice betîrcen
the parties, tua'. piaiiii' siionit bc ordoel te coîîîplete tile pur-
choase, hy nîakiiig hîirn assîgn tuic toni, andî accounits would haive
te bo takon, wli«-ci f.lic proc2ss of a Court of Cemmon Law canne'.
direct or enforco.

H1. B. lIorjihy for the pliaintifi, andi A. I'rinc for deferant.
The foiloiig authoritii's wrc cîteti in the airgueclt: Ilnr. C.

C. Il. A.., .169, Wclod v. Tice Copper JMiaer's Comptany, 17, C. Bl.,
361 ; Dreîr v. Iits. v'y, 17, C. B., 2.57; Burgoyae v. C'olerel, 24,
L. J. Q. B. 28 ; Jleicr'.1 RepIal Socieýi v. Mlagnay, 10 Ex , 489 ;

v~, . Iladloce, 10 Ex., 643 , WFoodhouse v. Farebroilher, 5, E.
13B. 277.

Da,%rra, C. J.-I do anot iish te bc nndcrstood as denyiag tiîa'
tlîis inuiy flot bc a gooti pica in euihy agains'. tliclilaiatiff'. etains
te enforco tiî' cereliant. Bu'. 1 think flant 1 siicli nlot ailler 1' tob
stanîd, hIecnîi'c eeu if truc, if does ne'. shew tÉa'. botit parties rr
restoreti te flice saie position as if Ilîcre hati ncrer bsee eey asgrco-
ment.

1860.]
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Thcrc hnas benî a change of possession, both of the realty andi As to tic 3rd grotind, thot only applied teo nc of the fiotions,
of the pcrsonalty ; tiiere nîay hoive beeon sales, payinents of rents, aind even if maintainablo in tlîat whichi vns flot clcar, could nlot
in short such a dealing with the subject matter of the confract as affect tic other cases. Tihe la8t, ground vas on the meis. Wns
to requiro somnething more to ho (loue than to restrain the fiction thocro jttristliction in fi case of tis kind ? Thorn seemed an ab-
on the covenîant, wvhich alono aîîght nlot do perfect justice betwPen sence of auhthority on the point, but it sippearcd doubtftil ivhother
tho parties, and to ascerloin lîow tlîis is, an enquiry, or tokitig of the EJth section C. L. P. A., 1856, applicd in such a case.
acoaunts, is necessary. For any such purpose, a Court of Law lins As to the sctting asîtle the exeutions, tîtat would dcpend on tho
flot tic fitting machinary, and 1 think, therefore, tie pica sitoul fate of the judgmcnt8; if Uic judgments verts successfully assailed,
hc disallowed, and thc defendant icft to hiis remedy in thc Court then the Cxccutions moust fall with tiîem ; if not, thoen tbcy must
of Chnccry. Tiso only judginent a Court of Law could givo for stand.
the deféridant, vouId be thüt lie siotid go wihout, day, &c., and that Jackson supported the applications, referring to tUic affidaivits
snight do very incomplete justice. gcner.ally and conteuîding tiat tbey ought, to bo moade absalute in

tic terms aîoved.
DnApEat, C. J. C. P.-After carefuily reading over tho case of

MEA~5v. RA<D RuîcRAILWAY COMPANYv. Rodicay v. Lucas 10 Ex. 667, cited by Mr. Vankoughnet, it op-
E~AnNs v.> Sp A NDe v. G JNIs ascRIWÀ ai'N- pears ta me as tic result, that a plaincliff may dlaimi interest on a

deinaisd fur spccific goonds and chattels sold aud that if -lie defend-
SPNEV. OfiASO TRVSIC RAILWAY COiPANT. ont, means to dispute the dlaims ho must appear to the writ.

A dlaim for Iotorest on a doniani fur specliic good8 andi cliattelts Faisi, indorsos on If the endorsement is mado on the writ for interest in order to
a o rit Of ousDn1k.no la g.od, :,îid CaD110t ttc di-psted afler josignie. t >igneod in gainl an improper advantage, and judgment bc signed for a larger
dektuiî of atpe.nrane,, buot Ifs a ai for Intèest 19 etîidortc-s lit orsk'r in gtin amount than tbo plaintiff is really entitled to, such judgîncnt wvill
an linuro ir atsaiitatru andi joignis-ut ttc sigiiesi for a isurgtr auiouust th.'so a estoie
1 tiaistitflaI resuiy enlicld 10. Suris juîsgnicuit sel lie setsle.bcstaie

A juige In Clisuittrs§ Las passer ta rst ioder inali juJgsiient on theo metits lit tho case of JIearns v. Thec Grand Trunk Company and Spence
undur tis. C. L. tV. Act. v. The Grand Trunk Conmpany, I do flot find in the allidavits filed
Ili isese cases applications were madie on 212nd Decenîber, 185l fur the defensiant suflicient reasan for concludixîg that the iatercst

by Jars4.on, on behialf of tho slefeuidanîs, iuîd suitmosses granied vas clainied in arder la gain an -inproper advantage" cxcept ii
by Mdr Justice Hlagarty, calling on the plaitntiffs t0 show Cause onc respect. It ivas very fairly ndmitted by Mr. Jackson, that 2a
wvly tic finai judgînent signes] in default of oppearance, and ltse a ivrit sipccially indorsed for gonds sold and delizred it is Uic gen-
fi feis. issued thereois, and ail proceedings subsequeut thereto, oral practice te indorse a dlaimt for intercat aiso, but lic says tisst
should not be set aside on tlîc followiuig grounds : interest ivas claimed from August, 1857, and that the affidavits

1 st. Vintsaîdjudgîîeîs wre s*gied au specially indorsed writs Alîwesl clearly thic daims could Dot have existed then, and ibat
and tlii indorsenieuts wcre flot such as would warrant the signing tie accounits the corrcctntss cf wvhich 'Mr. Armaour, fit Ieast prima
of final jugigiîieît. fsscie admits by signing the reccipts at the foot of theta, show that

2iid. Thot tie juuîgînents worc inîproperiy signeti for interet. tie lintiffs dcmands occrued ns follows: McNlans' first dlaimi for
3rd. That nothiigwvas duo frous thc defeîîdauts (in tlîe jOlit £318 2s. 6d. un 8Uth September, 1859, and bis second dlaim for

suit) te tlîe plaintiffsjointly. £1.5 15s. on tlîc 31st October, 1857, and Spencc's dlaims for £108
4tUi On grounids of nicrits, or wby tlîo Jierifacias siîeuid flot be lOs. on 31st August, 1857, while the ivrits wero endorsed for ia-

set zîside on grounds aforcesiid, anti that the judgments on wlîicl terest fromn lst August, 18-57.
tlscy issued had been paid or sastibfied prier la issuing saisifi. fa. B~ut tlougli the writs were served onl6thM.Narch, 1858, no appear-
Or why the ainounts iiidorsedl oui said fi7. fas. should flot bc rsi- ances wec ever entered, and this asrasec, it is suggestcd rather tlîau
dueed withi costs, on the groutids tlîat said fi.fJ43. arc indorstd for sworn by tleirbeing sent toolate tobefiled. Thîis tactoûugît tulhave
more lne is due auJd include 25s. for certifleate ofjuslgiuent and been known to defendant's attorney, if lie took proper care, for it
on grounds dise'osed iii affidavits Biled. 1is ta be presumed he employed an agent te file thom. ',%r. Bll's

Tisc >pccial iîîdorscmcent on tic %vi ils was as follows amnount letter 20th Marclh, 18à8, retors to tLe receipt of the writs8, at Icost
due for %oond soid ansi deiivcred," slating the suni cliimeti whlîciî I cars put no oCher inlerpretation on it, andi therefore, Mr. Bell
vas different in ecdi case. Tlîe iffid:îvits and popers fBled by tIre tknew tlie actions were consmenced-meauît ta appcar-but by some
defendants coirercd sonie 2010 folios but the inaterial fiers of the accident flot set forth, omitted ta do se, nd paisi tlîe bare principal
cases appear iii tlîe judgient delivcred beiow. of tlie debt oit tue 6th, or 7th of April-a week at le-ast after judg-

S. J. IVeinkotighnet slîeved cause, contcndiîg in the lirst place mient Lad been signed.
tlîat Chie applications were toe hîte, the judgiits hîa% iîg Leen Uîîder tîtese circumstanfces plaintiff in stricîness is entitlesi to
sigucîl iii Marebs, 185i8, andi 21 roonilis lîoviisg eilibed befure :îîy lus costs unleos the arrangement statesi in Mr. Shanley's affidavit,
stops vas tisken ho set thinî aside. lie î-eferred tsi iîw rules cf' nifords au answer.
Court No. 106, Parîer v. Frenchs, 5 L. & M. (158, Dros v. IIudg.. As te thus, 1 do nlot entertain the sligiîtest dloubt but tlîat, MÎir.
ion, 7 M. & G. 520, Baie v. Lawrence, lIb. 405. Ilc coutendesi Siîanley, boili intcnded and believesi tue frce pass givon by bins
Iiiiit sucu au application could îlot bc tade aftcr execuition ose- shouisi bc andls vas acceptesi as a compensation for ail dlaims svlich.
cese uobcess the appicaîît liai lia noatice uatitr diocf thicjiîsîgirit MNr. Armanr, vas thoen settiog up. ButI Mr. Arnsoxr's affidavit
which vras liet prcecuded iii Uic presenu. cases. Art.Ilil'i' Prise- unetluivuciilly deiiies tIsai sucit vîas bis uinderstanding or inteuit,
lice léltli El. p. 94-1. TVien agniî the irrcgularily if aiy lîa bceen and I ani in one particuior inclines] te agrce witli lii. Fur iii-
wniivesi by the action of tue dfisithtIe îtenopt. tu euiter ant tsrest and for Cssst. ini suits, lie lia,1 a leg-al monos cf osberzing
appearance, :iid the paynients iu-ejiat aler itilgniciit sigiicd. 1,-v£ tie ciaite as a riglît appertaioing l the plaintiffs in the actioni.

11 ne*q, 1 B3. & P. 250, S'QUl v. Mgs,8 1) & I. î.;O. If the suits Lt been iunasucccsbftillyv defendesi, ho would certainly
As to thse fn-st grtsiid taken iiith Uisiiniowî.es lie contcîesie have recoveresi one if flot bolli. Bat bis individual dlaims as tho

tlîat utiser lthe 41 -t section C L. P. A , 1856, loulkiug ;it thiediffer- assîgnee cf tlie debts fur journey2, in trýing ta get ai settle-
eut clou-es of uliat section oui3 esecially tue latter part audisurib- ment andi the luss or incouivenienco resultîîîg froni delay lie lias
ing tlîe inclarseiient of posrticulars of cl:iiin in te forniu couîtaîned lic legol rcîîîedy ansI lic îoay have bail thîcse only in his namne iren
in Sclicdule A. No. .5, iuî% iicli ex.-imî les wrere given qiil as lin- Mr. Shianley would tIroiv no such distinction, and would materiialy
liqtiilated as in lire cases îîtîser csnîdrl hi, i:t in iliese cases conclude all Mr. Armuitr's cliîms were coropensatei by flic frc
thie iîidorsciett ont tIse writs; was qusite ,,stffic-tetit te %varratît the pots. At aht events, Nir. Artour's alildavit donies NIr. Stsauley's
sig'nug of~ fiunal jo lgsuueît onI tiat tIhe jusigiiîeiî oiiglst siot tu lie concltusionî and tlîi denial preveits; auîy action on the latter as an
diitiirl>esl oui tn grousîd. As ta theu 2uds groîîns, lie coîîteîîîbd establisiiesi fact.
~Ilat tue Coîurt wsull isut afterjitigitiesît sigiies persutiic tige claiîii ln tiesa two casts tiierefare, I tlîink tlîc jiidgments anti writs
fur intertst iinproperly made. Tue deftisbaîtsiti tld lingesa ap- caninot bc set aside. But tiiedefendants dlain too have the amsunt
peared ta the writ-4, by their zuin-opjeariice they liad ad:iiittesl tue afi ntcrest endorsesi upon the exeutions reducesi as the întere4t,
propriety of the cluiuîî. Rudiray v. Lucas. 10 Ex. 667. Iis calcolastesi for too long a periosi.
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1 sitouii flot have feit incliti to interfère at ail for so triiiing SWIFT Y. Jo04ES.
aun nutounit but for a considieration te whiciî 1 shail prcscutly S-,ioa*-re.tUI. a3ile-.flrdarts.

advert. Tero ntueî always tbc gréaiî reluetaîtir o m et meide theorener of a cotinty Judge
Tihore is a third action, of Alearns ýj- Spence v. 2ie Grand Truti L direeîî. the lo«tte of lkillatte %,oees bo.n there tu montl rrotind froiDRadwy Gampay. n Iis ito urnxon wascndrsc fo £14 wb1rl bus udtglt draw Ille conclusion lthat the drtuîtdant %%na about tu te hoRaila!l ompny. n tis te snimos wa enorsel fr £1 i rovince of Canad.

17s. i3d., and i uterest froin the Ist August, 1837. The sunltoI1 Se,14e:
ini Mearns's suit iras eîîdorsed 'for £333 178. Oti., ant ltat in 1. Il 1,, net ncssary for the copy oftho %rit ofteaplas geryca in show the dettt on
Sp)ence's suit for £1.47,--ogeticr, £480 l7s. Gdi. Mr. Arinour , v'" the order autlaorizing the lesuo or the capins 18'tîed.

2. l 14ont necý8sMry ltat tirno writ sboulti sIow tls ainteorthe county Judge whiorecciveti, as lte fuil aintunt of principal ont Mcarns's t:uit, £333 itade tlmo or.ker.
]7s. 6di., ud ii Spcncc's $108 10c., the latter beiug £38 10s. 1. Ai, ilidavit sblrnologte nclutntmeancýci sufflcent toelythe judge that
mnore than the special endorseteut clilîeti. The aggîcgto of toerdsuloaqnhnsl.oftrw'iioîtoavt-, %,;tI be Puilitlot,

throughtît Is only sBom that ,fedint le about le hnvu Uiper Cinada.debt which Moalcrus & Spence liîd a riglit te iras £141 7s. Otd. It 4. If auy of the o reguisig wuru beldto lu ho rregularitieâ, aunndielts inîiglt bo
iras sirorn ont the part of lthe defendants that titoro ias tno dCbt 1111-1et.
due to thern jeintly, anti Mýr. Armour dues net dtny Ibis, Iut 1ehl. lthat tibere the order for ballabl proceso ias mide upon tve alffdavlft, oneut ut tvlàibt4e asintUhîd lit the Qtuut'd llvtth, atud the oltvr not lilditod ln anyrccieics in fuit of beii lthe debîts due, a soin less thax Ibat ciaimncd cuori, ulnd the Pruccs nflerwards lýtied front lthe Coiiitîs lras, Ihàt the am-.
in the tWo e nparate suits. d4îts were irregiflar, andi lte arreht ions et asido, ithî ros.

There scoems titerefore to have been no foundation intever for 31arcî Z;, 180D.
lthe ltird suit. Titese facîts exclude ail idea of it, andi Mr. Armour Thtis was a sumimons te show cause wity tiîe ordcr of the judge of
oiTers no expianatien. lu titis case jîttiment lias bicen signeti for the Couecly Court cf the ceunty of B3rant, lthe irrit Of Caplts ifflued
£163 152., andI cosîs £5 15s. 2d., andi te ivrit i8 endersoti for in titis cause, lthe copy tond bervice titereof, andi tIse torretnt of Ille
9s. 1111. balance cf titunages as ireil as cosîs. defendant Joncs ont te satit irril, siteuit net be set aside, iviti

The ointpiaîîtifs hd n dai, nd tiis M. A teîr m s ets, on lte foiiowing greounds: 1. That lthe lire affidavits on
hae jouintoe o evt plitf8blnolaindn ti 'Mr cî. ui iteis witict lte order was miade, do nul show aîty grotnnd for arrosting

bavec c knuwn %leu bciaittn f aaint if cuti ovIicnlit e aitatsOth lie dfotdanl, it net being therein mwovrn or btateul ltai lte detoît-
the efcidat's de o pintdly alihisattntio tetheIna ti ant ias about tu lettre Canhada. '2. Titat theg writ iras )5sutti out

lite~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~ ~~~o deotaU ies nnel ails.tOutt elt atr thlie Court of Conion l'ions, andi cu of thte aflidlavils oit iitcb
1 esîniiitti acdth onlui anti lita huts osnngaie a., o ovdnc ute il irVaS itiutk %as itittict in the Court of Qîîeetis Boiicb, and tito8uliithi acton as et lits otict ai. afuddo jug ~ î o tettr net ititîte iii any court. 3 Tt lthe order of the iearnedilwicit]l knew wa e one nayjoot cltttm, Jshoewitsoît Cutdo etso tiris ut iedfn
ltat he ntatie the bpecia entlurseinelît ii urder te oblatiltian ilfipro- ugofteC tiyortdsntshwtwoebi teee-
per adtittge, and tatie teignet jud.gotout for n sot te wiîcit lie dant sitoulti bc atr sod ; or, 4. %Î hy lte at-test of Ille tlefuiant

l ote. o it tue wvrit of capias siîouid îlot be set uside, andti le batil buond
given le th shteri' cf Branculbu giveit ui) te tie caîtcietie, on lthe

I tiilc, therefore, the jutignient siîeuid ho set aside iili cosîs. greunade aircady stateti; atise on lite grounti lthat lthre i8 le endet-se-
The onîdy hesilation i fei i as t0 tue îîulloriîy cf a jetige -it chtaint- aitent oit tue copy of lte irrit of caiis scirvet, of lthe nttut for
bers le set aside a finali juuigînent oit te inerils; bt lte 60tu sec- wlîtchiti a ias te be taken. 5. lecause lucre wan o daste itn titO
titn of tite Coinntoi Law Procedturo Act of 1856, façors the ni sniti copy of wt, ns te ovitî lte order issucti. 6. Because lte
ltaIt tbere is sucit auîtority, nd certainiy ltete coîtit be ne ftLer writ dues îlot stle lte hante ef lthe jutige of lte cuunly court
case fur ils exercise. îîakiîg lte saiui order. 7. Because Ibere wns lie suicieut cause

As te te oiller nuits, I tltink tite ciîargeý on encit of £ 1 Ge. for satetin ulthe aflilî4tvil, te wrarrant lte belief ltaI lthe defetduît wftS
certificate cf jueIlnusînt bitecit net bie ailivet. Mr. Arîttout unas about t0 icave Canada. S. Bucauso tite affidaîvtt cilly baat liat

it atîcipleti te show dit sucit a cerlifîcale wns taken eut or fîied. tle defentitt suis geiug le beave Upper Canada.
1 cannûi inake ouI Ihat lthe suntw entierseti on lthe Oxeriîîîena for Harrison sitouret catuse, anti coîtondeti. 1. That the granîiiîg of
balanice of dtiitages-in oter rrts, iîlorcse--ge bick in cotapît- lte order t0 itoit tto liait, iras a nialler it lte di-cretion 01 lthe colun-
talion as faîr as lat Augualt, 1857. Tite amouus fat fat shorrt of îy jattge ; andi as he in lthe exorcise of lthaI discrelien, gratîtei the
te interest at tue rate of six pet- cent., computeti front lthe tlne ortier un the affidavits proulucodt iljni, lthe exorcise of lus discre-
tit lthe dcfeudants' accounîs shouw thec dobt becamoe duc. tien cînnut bo reviieed eiîiîor as te the groundis of uîaking lthe

ut-dt-, or lthe forin anti tile of affidavits (Esitg. Stal. 1 S 2 Vie. cap.
I have feit senle doubts as le the question ef tite costs of lte 1110, sec. 8 ; Cuonsul. Sint. C.C. cap. 24, sec. 5, p. 277; Jargreav.s
fjas, anti itîdeeti of lthe suite. It ccrîîîiiy scoems ltaI lte v. Hayes, 5 El. & B. 272 ;Terny v. Conisiuck, M.S. Chambilers,

actions muiglt havo been successfuliy dfetîndeti, andi but for Nir. Drapetr, C. J.). 2. ThaI aititougt lthe deponent stati luis bouc'f
Shltty's izîterference the piaiuîlifsi iouli îlot have recevereti tiî:î lthe dcfcîtdanl uns inlincdiaîeiy about t0 leave Upper Cantada,
anyîthiîg. Sucit, 1 say, is lte apparent conclusiont frot wit i yeî ite staîail fatîcs le shtowr tat e (dofendaint) " bas tit ies whîtiti
Shewn. jparîicuiariy bitît Itinte 10lthe Pruvinîceocf Canada, anti is se ,ituate

taI lie cti lettre siiu(,ut incoinveniecce hI aîîy îîîenîoýtt;' antiioiI trion Mlr. Bell paid the debî, lie knew the actions we2re thaI lthe defeittatt tati fatieti tu mtîtlin iii reiatnte t0 lu neler,pending, anti tiî:î tho piaittffs clitaet interest as ueil as prîiticî- as lie bad proiniseti, anti ta the jutige iniglît weil jnfer froint iis
pal, alitt lie ouglit te itave knuwn that lits appearances irere net i s intention 10 Icave Canada ais; wel1 as Uplier Canada tilcltnîs v.
enîcreti-ani ltaI jutinont iras sîgitoti; for ltai iras lthe oîtly ali,6 .C.LwJ1).3Tatteftdvsotwhca
grounti on isiict te nurparahce cotaiti lie lue ]lie. But lie pays ctat*s iss.uC. u J.t liit. .Titit in af outiaîs ohe wtchut a
the îîîeîcy uitcondtiuiuttily, anti ts 1 caltlet fer reasoîts aîrcat y dpta tucs nc ot n o ntiicu nl a UCcc . asetc 6t, t p.
giron, ccl upen Mr. Slianicy' stalnieit, tougli 1 bave ho doui outyielriu nprîr Cosl ît .. sc 5 .i8
as le lthe trutit cf bis reprebenlaîtin, Mr. Bell sheuiti net bave left !jp ) .Ta fi vt igtlern ihu en ttte
te question open. in îtîy court, if.sirotît bt-fore anu chicot- of lthe court ii wici rend.

(Pese v. li cning, M. & WV. 3651 ; W/utc v. rvintg, 5 iJoir. P.C.
It s crtaul a eryungacùusretrnforthenet-.e iitefer 2I ;litreFraser, 10 C.C. Q B. 28t;; Cotîsol. Stat. U.C. cap. b49,enceocf $te dcfettdait's niîcers toiitose exertions MIr. Arinour ap- ss. 3, S, 9, 1p. 434.) 5. Ti.at an aidatvit intilet in the wrng

parcîily cives ttc recovcry of a large alîteunt cf îîîoncy, titat lie court zi nîtt a nullity (Saiunder3oa v. G'îîmimîngs, IL. & Il. Dig.
sitouidti.ake advantatgo cf Ilte legai rigit t0 enferce cests uieit if Arreolt 1. 21). 6. TuaI liîoîtgb tîtere iras ne eîîdersenîeîît un
tîteir suits hitt been î t 'fended lthe tiofcidants mniglît probably )lave lthe back of lthe irrit of th atîtoult for whiicli bail iras te bu t.aken,
recoreret lîîn But 1 cnlnt say lis proceetiusgs aire madie uet yoî stîch enIlorsenient iras on lte face of lthe ssrit, anti titeretpon
to bu irreguiar or iii bcd] fiit. Theb only Objectiont is 10 lte suibtlaliy conmplics mih te forn. gtveît iii tbo slatues iCen.-ol.

auuit cittirset on tuef fr Th'Iis sitoult ie roduet by lthe Stat. C.C. cap. 22. soc. 3. p. 186, and Forins un pp. 260>. li,262 ;
sun citargeti for certificate. 1 du itot sec my îray cicar le tony Chîamberlain et al. v. iVoodeil, 1 U. C. Prac. heup. 195 ; I Cl.
furîher reduclion anti in these tire cases 1 shill give ho costs. Arcit. 713). 7. That il is not nccessary te show the date of lthe
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order on whicli tic -:rit vas i-smmcd on thc copy of thiv ivrit ycrvcd; In tIme cae front ô E. & B., Lord Caintabell says: Il If, inmleed,
thmmt the original order wvas dittei, aocd tîmat NVISS suficiemt. 8. 'Ilîmt there liait been a cause in cout t, and the affidaLvit lind onmitteil to
timere is ootbimg whicls reqîmires ltme naine of thec coulnty judge ivlmo naine it, tdigit içould be bat], iecatite lio pejury could limon lio
made tie order te bie stmiled iii or oit the vwrit ; thut il ivmms statled assigni on ltme mmfidmiit ; but iwliere timere is imo cause, tIme naines
ont aocd in lthe nmargin of time writ, I Bail for £50, by orticr of lime are sacre surpmmaige, and! you have the naine c.f the couri.",
judge of tie Cct."ty Court of Br.amit." 9. Timat the 7tli amd Sîli One of the affidavits here is intitled i the Court of Queemi's
olbjetions lIma! been alremîdy referremi to by lîiimm. 10. Tîmat titis Bencti, und! tie otîmur is not iîîditled at ait. t May lie argued thea
beimg mii ggctog: i 'or ,eductiutiî, ammd time dcfendant lmavimmg adinittetd lie affidavit miglit now bo intitlemi, ivIii.m bas a blamk fur Ilmat
bis guilt, is n -4 entitled to miucb comsideration fronti timu court. purpose ; but timat wotuld flot get over Uhe difficulty mas to tmo ctiller,

lJemsom, ;outra, argucd: 1. That the discret ion of tic counal>nmd bth allidavits are mecesstry to jmîstify thme arrest.
judge ivmis a Itgal oiîe, t0 bo excrciscd imi a raitional moaguer, and 1 bave scen no case %îliih gocs so famr as to decide thant a plain-
subject t0 revicîl. 2. Tiîat lie niigiit wcli assume, on tîmese ailia- titi' is not gnilty of n irregularity wben ho intitUcs bis aîffidavit in
vils, timat time dettrilant ivas ouly goimîg to Loirer Canmada ; and if one court numt uses it in mîmoîler. The gcoeral dloctrine Nvitli regard

sa, thmm îîlminliff couli îlot pruperiy cause iini tai be ar-retm. 3. tO iiffidlivitS is tîmis, ammi laid (lotir in Lusm's Practice, nit page 762:
Tîmat lime irrcgmularity ns t0 lime affidavit could miot bu got over ; Ilmat Ilrime format parts of atm affidavit wlmicli reluire notice are, first,
aulmhouglà lmy lime Coisolida.,tmi Statutcs of Upper Cianada, cimapter tho tille, &c. The titie consists of two parts, Niz., tue style of the
24, section G, it is not siecessary tlmat an afidavit t0 imolmi to bail court aimm lime Diames of the parties t0 time action or proceediug. If
slmould nit lime inie of tue makimig bme intîtled of or in any court, but citîmer bu improperly ominîcd, thme alidavit ivili flot lie Igeard,

lthe style ani title cf he f-urt out of vhicis ile processi issýues msay thougli Uic oppobite rty consent te NýealxeV lie qtijectii."
bc addcd nt time limne of issuimîg ouI te proccss, and sucli style mmmd It is truc, mis I bmave alrendy stnted, timat miffidavits of debt bave
tte, vlco so addcd, shahl bu for ail time purposes mnd in ail pro. beco permîittemi to be used, wlien sîvert te bcfore the proper oficer,
cecdings wimetimcr civil or crîminai, tmken mmmd adjmsdged te bave ini Engitnd, tîmougli flot intitled in lime court; but I think, indepen-
been part of the affidavit ab antio, tîmat titis emactmuont clcariy con- dentiy of tIme question of irregularîty ini usirng tme affidavit intîtled
templates lIme titie of lthe court is t0 be aidu ivien the vwrit is sued in ono court for tîme purposeo0f issuimig a bailabie process o11t of
out, nad omîitig le admi il is min irregmimrity for whlicli time arrest auother, that our statîlte iras intemided te provide expressiy for the
slîould nit ail events bu set mside. 4. Timat even admîîting an afi. mode iii wicli affidavits te imolmi t bail wem'e t0 be sîvoru and loti-
davit flot intitle in ii ny court amighît bu read, yet iii tiis cauîse tige lied], wlien i msed in eiîber of tic courts. The plaintif flot lmavîog
affidavit Iliat wmîsq intitled, Nwas intitlcdl ii time zvronq court, mind tlic folloved thaI course is, I lhink, ecarly irregumir in bis proccediiig.
olimer ot intitlemi iii amy court. The mifidavit vas iniîttled ini tue lie catm gain no support froin the argument tient thme affidavîts, iemi
Coumrt of Queen's Benchi, vrîmilst tIme irit was issucd eut of time produccdl before the jumige, ucre ini Iliir prescrit enate o, flot inti-
Court of Coininon Iens. Tbat thse case or Soaderrn v. Cuinmrings, tled ut ait, for thse stmctuate contetnplates- tllmat tlsey aXC 1 t C itittei1
referred te, merely decidcd it a an ffd:mvit imititle in ou ne comrt tihem iîsed, and time judmge undoubtedly supposemi thme plaintiff would.
and uscd inii olimr iras nlot ai ouility, .bmt tic noe of lime cis(. imave tîmein properiy initlemi whîen issuing )lus capias. On tue irbole
states lImat il is am iîrregulariîy. 5. Tmmît t0 time fermia of the nivi 1 feel bound to give cfl'ect t0 lime obijection to tue affidavits, se far
in appemidix te tIme Comminon Laîw Prcecdure Act, under tIme bcad of mis t0 order lime arrest to bc set mside, and the bail bond le bc given
Inlouorseinetit on the writ before time service timerof," amomg otmer up t0 bo cancclied, on time defendant's entering an mppearance 10
thiogs is tue folloiimg: "1Bail for $-, by order of - lime action.
(naming lIme judge vlio, Aies the order)?" Ancd by Consolidated Theo order wmli go, iil costs.
Stabltes, ciapter 22, section 28, lImat every nivi cf c:mpins, itili
cvery miemorandumi or notice subscribed timereto, anmd att in'lorie-
menmti tiereon, shall be dehivered wiit tIse originial writ t hoie
simerif, Nvimo is te serve il ou lime defendant. Timat timis implies CIIANCEIiT.
lmaI lime naine of thme judge %,;io mamie lime ormer, muid îlt lus lane <Reporled by Toxxms IloDGius, Psq., LL.fl., Barsrtter-at.Law.)
0f office, is 10 be en)der2ed it the % iti. Tmat thie proper notice
vras enadorscdl on thet ivrit iii tbis cause, except thut tue naine cf ILLAN v. McDorGAY.L.
lime judge is n0t giçea; bmmt tt copy cf lime notice %vas cmi the copy
of tIme wnIt servcdl on lime defendamit, andm limas it was irrcgul:ur (in Ilt.-Jfortgcjor amnd mtae-leepin
boli grounîds. Ife considcred, ioever, limaI the mbjecti.a tu lime A mnrtas.gee lq mlrxyu entifiid ta his costd, amnd tbereum wheti a subsequemît
titie le the affiliavits inas lime >trug -round of tais appýic:iion. mingmgeo S d;i filedl 1,111 $i mf trechsie. olîcrs ho C.11-,iiimnm bis $,lit in mimaIt

0r ifihe pvior iggortzage wimo lm fitedla bill afterlilm,he rll be altoe ImtsprtorUtemiAiso, J.-The case cited front 5 E. & iB. sCCin-3 ho me 10 bc cog,; imi 8uc suit.
a streîîg one in fîvor of the plaiilifi', amîd limere %vouid mluys be i tuis case, timree morî,,gages iîad flled separate imlls in lime
great reluctamico t0 set midue the erder of a judge dmmcecting tle floçtgodrtescn oiae ie asbl î ;te h
arrest %vlîco lucre are strong grouiîds fromo wviicli lie mmiglit draivolwmgeue-îescn momggefldii i îs;tmnlm

defedan ma abut 0 icve imeProîmme Iiri nîarlgagee, and timen lime first mnortgagee. Decrees bac! beeolime commclusiomtht îmth lim dn vs bu elav vne aide in hiver of time secomnd anîd limird, mnd noir the bill of lime
mmofily so do, ai svets asîd liet repa on lime g foumîm th ie tirst mnortgage caoîu on 5my wmîy of motlion for al decree.authrit sete o, t se osde he ar*z onthegroud tat he Freeluîmd for lime plainiff, asked for the usual decrc for caquiriesleariemi judge of lime coîîmty court ougit n0t te bave ordcred i ',ami for forelosure.

front the imi'ufficiency of tîme nffidavitsi plmiced before bilm. 1 tiik I uodgiiis lor lime second morlgagee, ad no obîjecioni, aond con-
lime ther formati groudmi of otjectiomi, fronti lime fmftim to the cigmîl semîed to coasolidihe lais suit vii timat of lime plaintiff, provided
inclusive, eugimt net 10 prevmîil ; mit ail eveols 1 simoulmi Oct liesmîmîte i s cliemnt would be alleired lime costs mlrendy incurred ; ammd ciled
te anieîm ltme irrcguimnitics; comiplaimeu of. TIme timird oi1jectmm ib 1Loflus v. Sift, (2 S & L 642) Dilte v. Bitslmop of Peterborough,
ivitmout fouimdmstioni; lime fuurtm !cemus t0 îîme t0 bu time imiob (Jmc. 402) Bruce v. li'mc/mcss ofi lariboromiqh, (Mos. 50) Detitten v.
formiidaîble.Cae(7Vs58)Lev 

oka,(1 3a.f2)Bri .1 bave lookei at lime cases ciled, aîîd many olimers. Timey domit. Gains (23 Vus. 24)Lc. Lcd r,(0fev 2)Broov
iess go te show Éimat tue coumrts bave permitcd affidavits te bu rend Coms 2 BŽv 4)
avîmei svon liefore lihe proper ofl'mcer cf lime c-ourt, îlîmmiglm mit reelamd, in repiy, comitendei limaI the second mortgagee coulic

iiitîl«d in lime court. Time mîmdera cases mie îet go te the. lutgth cf n0t obtmîin sucb a relief in lime preseol dccree.
uieciding that wme immitled i 1 a arrommg cuîmrl, tlîey smme not irrugu.- EsTF.5, V. C.-Tîis is a case in wiriel Imrc merîgagees bmave
I:ir. l'ie cae refem reI l in I ri NI. S. IV. merel'y duet ilmît içh.emi fIled bisl of fureciueure ortlehie pliif beimig firzst miortg:mgee.
the nffm-Javit is sirn liefome ant officcr of bailli cuuL4, il migiî *Ilescim îv ggeimsu,îiu iJec gums Iemmmîmgm
qfterwiimmrîs bce used iii viller court Baîron lmart, says mit - the itmc! time tiri muu, gmgce. Time tird ieorîgague limas aiso filcd bis
affi'a-vit mniglit be Imîken befûre hlim (a conimmisioiae r coummm bll agimat tilait mc gagor mmmd second muoiorgagee, prlyàmmg ma taie,
pleas amîd excimequer). loe imiîlted ammd usemi iii cilimer thse comomun subjiet to lime fint amurtgmge Time second fiorîgagee, immg n
picas or lime excequer, as lime case uîigbt remîuire."~ parmy lu lime premment suit, iudcrtmskes to discontinue bis, and abka
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ta lie ollowed in tliis ilccrce, the c ilts iilreaaly incuried. W1e tliik
lie slinusd have tietin, 011 a retleiiiîon in t lus muii, liy cither the
thiird iiiortg:igee or die iiîort-pior ; ibt nIl ie tiiir.- nis nrrgiiee- ciint
regicei the e4tate ils eillier suit, withonit pnyiîig the seconîd mort-
gngec 104 en!.tt ini bath suitsi, lior, of course. coulid the mîortgigor.
It %ould lie ndvisable tlit the tliird incrtg:igec sliould bc a pflrt3"

te thig arrangemient, us lie l:, of courbe, entitlcd ta the saine
benedit.

lie iletiverel1 up, ind the fotrelotire suit is litterly iniuliniissilîlo.
%% 1:1i thuis view, all tiie condlimt, nnl c.prec'iotî-, And, lettrs of

Uiil'.an jiire. 1 dlo tlot tliik uther Datii'.q or Joues' cviuleilca
1,4 iishu~ but liV:ter's 1 t linuk i4, nndul at ail eveiils Clittiey's.

%Vien 1>;iyiilsoti foud tlint tie agreeiîîent with Dtiîn lind tiot hepen
,±îrriel iritO client, lie seeiiis ta ]lave recciv'cd the niortgage front
Eliot, on the fait tisider-;tnnding tliot lie ras muerCly ta nogotino
it, andl py the procceds ta Eliot, lie ras, in fnet, n niera agent,
and 1 thinik s0 undcrstood liiiiiself ta ho. 'Xy view i, tiiot iuonn
1',,, *hI.uLfU5u -VU8V .IL IUii~ 1VVi uiC 1SI -ii P

1WaaTîIîIITON V. ELIOT. nia-le, oîîd Ilerrynîan liaving procured tha crention of the trust,
ELIOT V. WaaTHING'TON. witlioit coin insi iicating the svhoic of lus engaggement ivili Iiinn,

MIor'gage- Trust and Triîst<e%- FrùZnce-Cross suit. oiid the trust hiing lîcen CrcOned, And thi inortgnga exceuted
Ai party prîwourreil a rtleaoôû of , i oîrtg3g, fr.) , a inortgagee in order tiut a ini- bîotta lUeé, by Jones und Eliot, nnd D;txîdson liaving received the

n, ; ru iht W, oii t an.uîh.r party by , y nf tilini ta rai" mnn.y. The morl"gg on tue understîîndiiîg tliot lias been nientioned, of couirsettO't %%in% neier carrie oîit. the i.îry fir %v ino bon4i t iwira,. lu-ria h,.hlsih frcaîi sota i usin nI u ups ivn aucl
ii,,. Ili execziturd therihn n bill ta flîrechso.,h it Iereup1ti the snortagor 1ewt 0souoft q sinAdteprpelnvn-Ili,

1lh.,1 a bill on the groiiî thast tua, trust iaarisii fated, tu, worigagu iboui lui lta îiortgage usulat li e livercul up, Andu ail parties wiii stand in
tilve-rsd ni> il) ho. "m.ii'.t. the sainec positiorn as if the inorigago hll never been made. The

1h11i, it3t Ie nas entlithesit h l it trust wili reinain in the same plîghit, lis if Lte aortize ntheîpt
The bill an the lirst suit rias filcîl for the forerlasure of a mort- tiiat lias been made ta carry it into exccnîion, lîod îlot been made.

gage madle by tic defcndoîît Eliot. ta one Ditvidsot,, decensed, for %Wlicther if Duain relcascul lus inortgoge, And Davidk:on assumned
$10,000. Thes defence ta tiat bill And the foutîdation of the bill lus dlit, on the condition titat it iras ta bc colloterally secured hy
iii the second suit, rvas thiot tlîis miortgoge rvas made ta Davidson. aniotlier Inortgage ;tîiot Agreenment liot lîaviiîg Iteen carried inta
nt the requQst of the defendant Eliot, in order that the former exectitioxî, Dtîîîn or Duzvidson's representatives have nny right to
Inighît negocitep it andi band os'er tie proceeds of it ta the latter, inîpe:Icli the trust, Is onotlier question, upon svlijcl 1 express no
for the ptirpnse of distribution nmnig theo Accommodation endor- Opiniion, And wlici must bo setticd, if nt ail, in onother suit; but
sers af aile Berrym-in. To titis it ivos onswered tliot îitlîoiigl the this mortgaigeaiving been nalde under tliis trust, and for the pur.-
airrangemeît nîiglit bo zo betiveen thî parties ct-7sit wA pose tlint liae beoni iîentioned, must, in tie eveîît tiîat lins bals-
modle in pursunnce of a prior engagement between Berrymun and pencîl, he delivered lnp.

Daviulson ' thot tie property slîould be mortgoged ta secure nu en- Subseqsîeiîtly tlîe question of coshs iras spoken tai, ivhen ESTFE.-,
dorsemcnt ta Daviîlson ; ani second/y tiot, nt nny rmte Davidson V. C.. ilecided tliat nitlioigh Elîot'4 bill had not been filed until
being anc of the cesii que trusçts interestéd in the trust fuîîds S5q lifter tue misler, in vyliiel the fall relief coulîl have been obtained,
entitlcd ta retain tie maneys nifter negatiations in respect of lus yet since tlîe pliiitiffs in the first sait nîîght ot any time have
crin liibihiîy. dIr-ppoiiitetl Eliot by ulismissing thicir bill, lie iras justified ini

Thie erlîlence faileil ta sliosv ony knasvledge on the part of Eliot filingîtis asto, and slîould recive the costs of the suit.
af the alleged Agreement betireen Ilerrymon And Davidson. ____ ______________________

EsrN V. C., dciivered the judgment of thea Court.
I ttîink tise bilt af foreclosure rlîould be dismissed with. costs, SUPRE31E COURT 0F ILLINOIS.

and tise inorîgoge delivercd up to bce nneeled. 1 tliink tliat the J2aitroads-Conmon rarriers.
cross relief coulul have beern abtoined in tîte foreclosure suit, And
tlierefore, if the foreclosura bill ras filed flrst, I tlîiîk the decree Tiuv ChîsCAGO ANI) AUonlA RAILR.OAo Co.%îpANT, Appelhant, v.
in tlîe cross suit siîauld bc withîout cosîs9, us it irus unnecesstry ; JASIEs Tutaýisîs, Appellee.
but if Eliot's bill iras filed flrst, lie iq entifled ta bis costs in fithn Ribhnd ('onilianie. nrc, commuon rartier,, althougbh ihêir chtters do net, la w
suit olsa. «Iuillcr's4 evidence may bc funalhy excludcd from con- tinny muordis prouldo tlit they sthIUi be.

Blank bll. arta ot, hn eoniiîî.,n lnriante. IncIud,ît in theo plîi. rlomaindsideration, because, among ollier relisons, lie does nlot pretend ta rh.iesieuseIl, îcoulion mul inurac colpais -Ild tanpoîaion
be personahly cognizlnt of tlîe foots. Dunn's evidence is, 1 tlitil, hy <und or NaIter.
inadmissible. Tlie Agreemlent lie proves, îvould, if valid, entitie 'ubrhnui pmruog <bat n raidiromi comparly ht a cuinimu.n caurrier <ur «goodi

trý'Ib, ýc, -ýe no esitabili <t ta b., a commnîu erhr or h'atik mais.inî ta a large part of the £2,500O, sougbit ta be rccovered in thîis &ulort ta refv aidý n fa -i'ht, uoes flot Inipiy PoiVîŽ to recebie Itaxk bil
suit. lioldlen's cvidencc. liaiever. is equaily free front abjection ait the origiusry tarbT for the ik.
And suspicion, and I tlîink il, is ecarly proved by ]lis evidence, Ifnî irion ersua-8 to b, huehi As inuru'rg. thy mit ha, -entedl ulih cnîd
that An agreeunent such as lie nmentions, iras mande betîveen Berry- t.heisitcrn e onuin. a rrii-r (mipe itil it btiei qah eir

in, Daviul-on, -sud Dunn. It does not appeor, liairever, tisot sa Co;itiîîs cirrh.rîaro a iIale <air ihe ho-an of ajncs-v p-ked aunuorz other Pný.Ij
nîuch of it ais concerneul the intendeti mortgaga ta Davidsois, ~vas i0n A, vs In gurirhn' a ta n du-clve anu Mhiiad thein. if t0 L' ht-Id hable,tbey Albifit l'e tlorth tiioiltuàt.evcr made known ta cîtlier Eliot or Jones. It sens tiot Berrymn îbrahryeîiiîcatino.a oacneraiî.hannuan ot a
iras to procur'e tlîc morîgoge front Joncs ta Davidqon Anîd Duon, oihy e-.ninl the itnes, tipunn the mnuo.p-tltan. bt hhî'enueljî.eîuuu asr;
Andi Daivitson reliedlupon li for tliot purpose, andi ncingin got buit ntlout aconvraiçu poila dfferet suItiv, ttretud tohsprmary
faitli, lie slîould have communicateti the u.nderstnnding ta Joues. conversation.
1 coiuclide thiat lie titi not, but hiaving proctired tie relensa, front I3UiSrs, J.-Tis iras AuneOti-un on tise core, b-vangbt tai tua
Dunn, tinu- lie nflervards procuroti tîte creation of tîta trust frai Noveniber term, 18.34, of tlîe Kao Circuit Court. Tlie declnration
Joncs. To exeenite a morîgnge ta Davidon for tise purpose of contilins tira caotrls cssentiallv alike. The first count olleges,
saie, And ta pay Doon, ivould not blave becn accordingtIn tîîetrust, tiiot on thîe l9tîl of.Jiinur.ry, 185 1, tîte tefendant iras, And noi. l,
andti h indemnify Davitson ngainst Dunn's cloui, nîtisoughi po ia comion caqrrier of goods And cliattels for bire, front Auroin, in
perlînps at variance vitis the trust, is nlot a probable filet; foir 1the caîinty of Kant, ta EnrIville, in the eouînty of Lut Salle ; tliot
Joncs andi Eliat irere bath entorsers for Berrymain, and Eliot 1on Iliat laiy, nt Aurora, the plaintiff delivereti ta tha défendant,
urould naturiy protect iinself And Jones, in tue first instance. 1anul tluc defenulant receiveul a certain box containing gaouls Andi
I conclute, therefore, tîtat tlîe mortgnge iras isot to Dovitîson, in cliattcis. to rit: anc neir suit of broidcloh clotiies. ana emaît
pursuance of tise agrecient botireeti Dunn, Iterryman, and Dav'id- trunk, tluree fine shirts, thîree pairs of svoolen stoockings, seven
son. Lt is agreeti an Ail bands, hoirever, thatt it wns ma-le for the h iunicd Andi ifty dollars in bank bills, fifty dollars in siîs-er money,
purpose of sale, anti tue only question is, itat; disposition sons ho 1ii ano rifle, at the value of onu thonsand dlolars, tlîe praperty of
bo nmade of tîte moncy ta o hîtuis producet ? Lt nccessarily foi- 1tîte piiatiff. ta ho carniet from Aurora ta Entrlviile, ont nt Eorl-
loirs, thiat it iras ta e poi ta Eliot for distribution accordîng ho sie ho ho delivcred for tue 8ait James Thompsan, for certain reas-
tise truet, andl thuat Davriuson lieit te îorhgagc us a more Agent; teitztahl. rossalt in tîtat beliaîf; tiiot the dofendant disregarded lis
tiat Eliot coulti have recalied it nt ainy tite, andti fat Davidsan prunuise ant dît not carry thse box iroi Aurora ta Eirl-ille, noer
net huuving suocceded in executing lsis trugt, tisa mortg.ige mîilt 1 tiscre safiely and secureiy deliver it for tihe plaintiff, and thsat
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throught the carclessness of' tho dct'cndant, the box ivas broker open the terni 6"goodse," and wiii incîtide animate ns ivell as inanîmiato
anîd Usà contents lest te the pîîditurf. property, êlares, herses, cattie, ctc., being chattele, but Ilgoods,"

The second ceott alicgcs tbat tbey ngrccd te dcliver it in a rea- viii, flot bu inciuded, as that termi is understool.
zonnble ime. 'very nioveable thuing whicli cati bc iviglieil, miensured or

The gcneral issue Mifs plefkded and tried by the court by consent counted, is included iider tbe gcneral terni- ciattcls," whicba,
and verdict and judgment for the plaintiff, aud appealt prayed and Lord Coko says, is a Freuch wiord, signifying gonds.
ailowed to the defotidant. Tite evidence is ait preservcd in Chie Biackstn says Chie terni is, in truth, dcrîved front tue teohnicAl
record, and it is assignedl bore for error : permitting Lester liard- Latin ivord ,afalla, svhich primarily signified only beasts of tbe
ing, a witucss for the dMondant, to answer dais qu.estion, put te Ibusbandry, os 's we ,still call tii, cwile; but, ini its secendary
faim by the plaintiff: 6'Wlir.t did lie (plaintiff) tell you wîien lie 5 enso0 'as aPP]ied to il moveables in general. 2 Comn. 385.
paid you the three huedred dollars V" in deciding lint the plaintiff %W may reînark ilcre, that in te English statute of' limitations
was cntitled to recover for the miey contaitîcd in the box mcn- (21, James 1, Chanp. 5) titis pbrastOlogy is i-ai-d, t-s regards ttîe
tioned iti the doularation ; ia dcciding thiat tho plaiutîff wîîs entitletl action of replevin. -gonds ati cailîle," and nut as in our modern
to judgmeut theroin, without alcgiug or proving tliat tlie defezîdant statîttes, Ilgonds nnd chaitels."
was a commni carrier of batik bis: and iii gîvitigjudguîcnt fur Chat tels personal are animais, houschold stuftf, monry, jewels,
tbe plalititt' withiotit, sucli proot'. corn, gormeuits, and evory tlîing else tbat con properly ho put ini

Tite appelc contcnds tlîat the first errer is nlot welI a.-signed, for maotion, and transferred front place to place. 2 Biackstone'q
the rer.son Chant the appelliaut lad called out a part eof the couver- Comn. 387.
sation triait Harding. att I tiaerefore the iriiolo musC come eut. As< Mone3' is a chiattel, and as a cliattci, according te Lord Coeo.
a general priiicipic Culs is truc, but it must ho coiifined Co couver- sigîiifies gonds,; money is guods, and net ouiy tliat, but gonds and
sation as te te subject inaCler about wiici bis coniversation liad batcîs. Chîoses iu action are gonds aud cliatteis: batik bis are
heen calied eut, net a difllrcut, subj1ect, îiaving ne cennoctien witil gods and chiattols, and mubt ho compreiieîîded under the wvord
it, or relation te it. But the recordl does nct show thiat appellaut Ilgeods, as used ia tic phrase of tho witness, 'ýgeodq," -fraight,"
hawd c-iled outaay conversation et'appeilce with î irdiag. Hiarding etc.
etated s9imply Clint bo livoul nt Paw Paw Grove ; l<new the plailitiff Thtis heing truc as a general proposition, that the Comni 6,goeds
sitice 1833 holi beuglît land eof me ; paid fie $200 Dec. 3 1, 153, and chattelb" ivouid inci de batik buis under cert,tin eireutnstaiies,
and $300 M'îrcb 13, 1834, aise at the saine lune, S1O5, for a yukc dues it foiiow Chat, at ail tintes, for ail purposos, and under ail
ofoafttie. Tlieaei ivere aIl nets ihone. [lite question tien, 1 Wîiat coniditionîs batik bis nîubt hc regmî'ded as gonds and cliattois
diii lie, the plaintiff, teil you wlîeî lie paid yotn tue three hîundmcd mercly ?-In practical lifo, anm':î business aiea, in maay ceia-
dollars ?'I was inadmissible. lit pile le iii lus poecr te sîrcngtlîeî tîterciai transactions, baak blls, titougli baviag ne itîtrinsie value,
bis case very mueli hy the repiy ho miglît, make te it. Wliether are useid as moeoy, and perforra tic funections eof îoney for home
lie did se or net, i net îîîateial-ou principie the question tvas purpeses. Tite supposcdl represeatatives eof rei vaiue-goid and
improper. isa8r îoimte attscsivlig si es iiver-and convertible readiiy inte golul and silver thc.y have

But tiis avr ialmte nti ae novna tdcthereby a value iîîîparîcd te thera by the consent of the cemmunity
one of tbe mns important questions wc have been czalicd on te la ivlîtchi tiîey cireulate, tvlieh entities tlîcma te more special re-
consider. gard and came titan tue erdinary gonds and chatteis ivbieb tiîey con

Tue decharation alleges tliat the defeadat, vlien the bo:r was huy. ai-d nheu beuglit, art boxeli up nda sent off, by thle Most
deiivemed te hlm, was Ila cenmeon carrier et' gonds and cliatteis realy cenvoyance, wheresoever aud te wiiomsoever ordemed.
for juire," and 1 îiaintiff's counsel eoalends titat, beiîîg sucb, bo is Bank bis are net elierefore, la commen parlauce, suppesed te
liable for tue value et' the box aud its conîtents. ho iîîeiudod la Che phrase Ilgonds and cliati-els," and tbough biey

Tite appeliatît denies thînt lie is a cemnhî carrier, that tic are suicl, te bc taken on exectiin, te pass te executers or admia-
charter eor the coînpany dees net make binm se for any purpose. istrators, te assignees la bankruptcy, aad la seimo cases, te devîsees
anniula lcss et' haxk bis, and lucre beîig ne express contmaci., and in a will, under the termi gonds; yct, in countection vith lasurance
tlie charter et' the eoinpaîîy not imalitig te compîiny a comalon policiec, and tranqporlatioa by land or ivater, tbey are aot se re-
carrier eof bsunk bis, wvbeeier it ivas sucb or net, ivas a fact te ho gardeil.
ehlegei aid prevedl. Ia 1 Arnoldi on las. 214, it is sait], tuai it is net ncessary, la

%Vu suppose it is net aecessary tiîe chiarter' bliotild provide, in se most cases, for thie nraehiant ivho wlsbes .'o insure bis merchian-
matiy words, tliat the railroad compataies eretcd by i-hem shahl ho dise agaitnst son risits, te do more thian give .. generai description
cemmen carriers, orf'mru efu en Ctiscucmais t it, as "«goods" or "merchaindise."-Tiougli doubt was enter-

Tie autîtorities ar ueost h on ht ul opris'tained -hoCher meney, hullion oc jcwellery wcrc covercd hy thie
uinîg cars for Chie purpese et' eorrying gonds for ail porsons la- genemal denotinotion ot' Ilgonds, i-ares a,id miereitandise," it is
difféentiy, for Itire, anJ wlio5e custom and uniform practice is lîow sttted Chiot Chiey may ho se tasured, titonglin actuai practice,
Ce do se, are ceInuba carriers and hiable as satal. Thîcre con bo thîey aire generaliy insured under a specific de>cription. lb. 216.
ne douîbt 0it Cuis -oinit. Tiiere needs ao Legishative deelaration Under tue tomai Ilgoods and merchandîse," specie, dollars, the
te maize theict suchi; tliey are se la irtito of thi<ir unifarn bunsiness. prcetds et' the saie eft hic goods cevereul hy theo poiicy wcrc hehld
As wns Nveou solu by thie Court ln Thtomas v. Boston and Providenice te ho ineludeul. Ai. ls. Coe. v. Gri3wold, 14 WVend. R. 389.
Railroad C'ompany, 10 .1eteutîf IL.1475, thîcy advertiso for freiglît, In ta Cime pelicy, effeeted hy the ewner of Chie ves2el, i-lie iras
tbey make known the ternis eof carniage, they provide suitahie aiso te captin or niaster, it ivas bîelli, titat, the terni Ilproperty"l
vehtîcles, andl select cenveaietît places for receiving and delivering include curretît hank bills owned hy the capta.n, and on board the
gonds, and as a loga1 consequenceof etsucli nets, tlîey have become vessel for the purpose et' te eoosting business, andl titat te un-
celamon carriers et' mercliaudise, nnd are subject te the provisions Idcrwritcrs %vere boutai te pay for the loss of snch biuls hy fire on
of' the cornîoni lai-, iviicli are applicable te carriers. hoard the Nessel. IV/jabon v. The Old Celony Jas. Ce., 2 'Metcalf

Tlitir eh-aracter or vocationt as cemmen carriers et' Poids and R. 1. Tue court say thînt te terni property" is a terni of tho
freiglit, aud passengêrs is sufliientiy shiown by te Ccstiîneny of. largest iniport, more extensive thon <goeds, i-ares andl niorchan-
Mm. Allen, ivit sbippod tho box freont Aurora for Eorlviile. H_ (lise." Thte case shows distinct]y tue batik bills were net on
says, la January, 1854, lie i-as la Chie ivarebouso business at t'reigbt, or received as freigbe for tr.rspetatien; the inference is,
,iurera ; kîis Chat defeuihant lias a ratiiroad for carrying freight iliat lia- the termis Ilgonds, i-ares andl morchandise" heca used,
ani passengers heti-eea Earlville and Aurnr, an 1 i-as thon a batik, bUis wivel net have beca embracoul, c1eorly not then, if the
cettînin carrier et Ilgonds, freighit etc., for Iitrc." word 61gonds" i-as nione usod la a peiicy on Il eods," mocaning

Now, te question is, are Chose ternis equivalent te Che terni only, sucli gonds as are mencitantable, Chat, is Ce say, tue cargo
"gonds" aud ctiattols," as used lu the declaraîlon, anJ Jo Cbey put~ on bea-il fer thie puirposos eof trade-enchnicolly, inerces.

rea'ontably include batik bis? Brown v. Stpplelon, 4 ]3iugbam R. 121 ; 11111 v. Pateu, 8 East R.
Tite Corîn "«goods and chattelýs" lucludos choses la notion. 1 373.

Atltins, 182. Tho tori- "chattes" is more comprebiensive ilion la Manning's Index, IG5, Justice Dampier iz reportzd te have
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Eaid, digit the terit IIgondis, wares nati niercliatiise," wiI cover gafe anti expeditîoîîs; that a person amy bc a comînoli carrier of
dolistrs, if cîîtered nt thie cu.4toin louse, but not batik nlotes or bis înoney sis well ag other praperty.
of exebiange ; tlicy muut bc specially described. Thlis is the prin- Tho clfidtt~ oîtisel contentlotl tChat bis, notes, drafts, etc.,
ciple in irnsurac policies. vert flot goonds, vitres and merchandise ivitliin tho miarnîlg of the

Now, as tie terni l'gootis" ill flot, as gencrally îiaderstood, 8tatiltO.
inclugdc ank bis, neititer ivili the wod freiglit," for, tboughi The Coart saisi, in giving jutigment for the plaintifl' na:ust
carrieti, they are nover recciveti anti tuiken ai freiglit, in tbc popu- ScwalI, a meember of Cte contpany, that the term "gootis" is syn-
liir dense of the terni as part of a cargo or carloati. oziyinous mith personai cliattels; that monoy bas been accoutîteti

T:cliuically, it is the reward the comnenirrier roceives for the gondis ansi chattels, tiîouglî tbiligs in nction are flot gencrnlly go
use of tlic mentis ho provities for train.partation n fur Iii! otra accounteti. Titis court isît coasitiereti bnnk bis mneNe, utat helM
care ovcr tiieni, and sitoutti bc ia somio proportion ta tho ritk rua. tlinat as such they oniglit bo ievied on ; persons cati ho conluon car-

Wlint the Il&c " nmiy bo sepposoti to mena, wiIl r.et bo tid- riers of nieîiey, anti tliey aro resîîensible for ars garfe dclivery ; no
ered, it is too indtelinite. Aleging tbca, andi proving tliat the ap- gronnt for t'le Imputation of fritut, ini concenling Utne filet Chat
pelliiinls içere comnîot carriers of Ilgeetis, freiglît, &c.," dues îlot înlonoy iras sont, to exeacerate the carrier, for tChat vas discloseti.
esttiliïli tChat they ivero cernainoli carriers of batik bis. Th'is case ivas tallen up te the CtQurt of Etrors, andi i ucîottoti

It la true, titey îuay malte tlienieelves stîcî carriers, but tiiere is Iii tý Weîild. I. 343, nt; Secail v. 4Aen, andt the judgat reverscd,
noa proof Chiat tibey bave dott se. No portion of tilt preet gots te igit court deciding Chzat a company, incorporateti for the triin.gpnr-
tige poinit that îiîey nt suiy linige, carrieti batik buil, oir moe oftaton (of gonds, wares and i nerclinudize, anti habie as comnhî car-
any kinsl, or field Urenîselves out ta the public as carriers of sucli riers for ,nch, aire îlot comun carriers of packages of batik bis,
property. No express commtrc te carry tirese batik hbil, lias heen ies it lie bhoîvn tlîey have madie the carrnges of sucb packages
proved, nd liane calin ho imiplieti froua tige niature of titeir l'usicecd, a part of threir ûrtiiry busines.
nis carriers of II gonds, freiuglt, &a , atntipseugr Waliwortli, Cli., iras for nffirining the decision, but ho says, if

t flot lieing thon, the business ef tito coîatpauy ta taIte batik Urne contents and value af a package is improperly or frnudulently
bihiti as fîeight, it slîould bo provei tChat in titis particuit.- cne, conceailesi front a carrier, for the plirpese of deprîviiig bing cf a
Uîey authorizedti heir algent te receiro tCheng, before tic coaupiîny part of thse conîpûnýsuîion lie ivoulti utlieriçtuse have claimed fur the
cati ho hiable. Authority te roceivo goods andti glît, dues Dot tranispolrtaito iOl îd riek, lie wotîlt net be lisible if hoe uses thre ordi-
imply titis pawer ta reccive bailli bis nt the ordinary tstnîff for thti nnry vigilasec whlî) a prudent inau ivulti exorcise cf bis own
risk. proerty Of ÙLQ saine appurent value.

Iis ne answer ta say to agent iras tithorises!in the course cf Senators 'idcLean, Olive r anti Talunatige bli, tCîat tue termas
the businîess te receivo tho box as frcigbt, anti ceiisequent'y the IIgouils, %atres anti iiitctidse" as uset in1 the att of incotpora-
company is respansible for ail the box contiiiieti. Thris iroulti bo tien, titi net includo batik bis; tbat tirougli tlîey are, untier cor-
se, if the box containeti nothin- more titan sucît articles, kiîawn tatin purposes, consitiereti andi tretited as gonds, untier ather tir-
iii commiun parlanco, as goeuds anti clîîttels, wlîich, tha cempai)yctaane thîey are liet; tbey coulti lit bo givenin evidenco coder
iras accustoîneti te carry for biro, titeir charges being preperteriti a declatration for geonds, waits anti mercmouîulîs, or of deuusanding
te the value of the articles atîd the ribli incurreti. tirna on a preunisry note matie payable n goonds, etc. ;andi if

If the bank blls, wviea eut of the box, avere net Ilgoeds" ln tie they do men batik hbis, yet the coîîpagny wore net obligeti ta
orslînary acceptation cf tChat terni concealing tietn tin a box weouît carry titet, for it dots net follovi they becoe cetmaon carriers of
net ma1ke theng so, nor avould tbey theroby loet the distinctive ail thîngôs ef irbich.they unîgLt by tîrneir net of iucorporattion, or
chîtracter the whiole coinmunity accords te thent. otirerwiee, have becoate comun carriers. il commt) carricr iaay

A cae barin ondusbas ceacitti o bah sdes.AUs ~.lictit ]lis businîess as Ieo pleases, andi their citaracter ns carriers ofA cse earng n tis iasbce ctedon othsids. ll.si v'batik bis ninat bc mrade out by proof, thai thîey haive beceule sucb8mai!, (2 M'end. 1t. 327, l irbwici it apîsears, by act of the Go- carriers, etc. Sa there were six stentors with the Chanceller for
oral Asseiuhly of Nowv York, tue members; of t. certaiu steatiboat afftr.tiiug the judgnent, nad fifteen senaturs for reversai.
company avere madie indhvidually hiable in the saine mannpr am Ju3tice Stury, in liz commneuts; on tltis case, Cilizens' Bank v.
carriers at coinmen lair, for tise transportation of ait gondis, wiares Xaatucket S. Boat Ce., 2 Story C. I. -19, says: IlIf I avere coi-
anti nierchandiso tielivereti te the agents of that corporation, anti pelles]i ccloe betveon trne relative authiorîty of tChose decisions,
for ail contracts amatie by sucit agents relating to tho busiuess cf uumon the grounti cf Cte reaseung cotitaitieti thereiti, 1 siiottîid cor~-
the corporation. tîdttly have deeunet! tirat of tbe court ef Errers the best founded in

Allen put on boardi tîte stenbeat IlSun," belenging ta tho coin- the pritîciples ef clieliî.
pany, a packol. coaîaiiig $14,347 50 tut bat bills, anti $1,800 la 2 ICoiît's Coin. 6309, tIert is in note b~, a refurence te tItis
in a draft an a ban. lit Albany, te ho trausîîeîted Ie Albany aiti ciaoe anti tue nuthor funsis tic tault ivitî tige deci6ieti.
tichivereti te a caîsliier oif a batik thore. Tliepackct vras divereti But adnitting tliat it is fully eslabttd tuaI, the appellants
te the c:tptaiî of the beat, ant informet Iat ir. ias vcry valcable, avere comnmun carriers ef bink bills for hire, disey became, oit re-
and whîo cigagcti ta takie charge of it arndt delîrer tt accortiing te coiviuw tlient, insurers against everytliing but iîievltiîble accident,
its direction. andlthe principle nppertaining te t0-e relationt of insîtrer or utîter-

The packoet wvas net tielivereti ta tc persoît te whom, it iras irriter, nd insureti, mîust apply. Tue coaîpaîîy is the inuîrcr, tîrn
direteti. .emer or party freighting, the insureti, atîd the premin is tae

It iras a general practuce te sendti oîuey un steaniboats. For price paid fur tranisportation, or freiglît chasrges, bearîng soine pro-
carIagt ei telpieia at, vibiott i otpiy portion te tbe risk, thoir lubtirauce being iii respect of the renard

the carrnge ofpackets cf bank bis iras a perquisiteof the captain. îlicy arc to receiro.
The "ISun" iras oniployeti as a passengor boat, tliougli site car- Nen, te nmake a csiatract cf insuranco vautd anti bintiag, tbero

ricti liglit freight. For thc carniage cf boxes a charge iras matie, must ho goond faitît on the part of tce insureti.
but none for sniall buatiies; anti wrboî frcight iras carrieti, an extra As sait Iby Lord 'Mansfieldi, ln C'arter v. Boeluni, 3 Burrow,
prico aras chargeti. Notbing iras chargeti for tige ortiiuary baggago 195 insuraunce is a ceatract upon spoculatien ; the special fsicus
of passengers. Ttc campany diii net receive pay for pacliets cac- tipen wîii tîto contingenît chance is te ho cenîputeti, lie, nmoet
rieti by the captain, avite vras itîstructeti not te carry meney, ceîtiunoaiy, ta the kuowueduro of tlîe insureti only. The urnder-
thougi such instructions vrere nover publishti. irriter trusts ta Itis reprosentton, anti proceetis upon confidence

It iras argueti, as la this case, ttatbanik bills vrert gootis ivittin' tlîat lie dues net keep back any circuinstance in ]lis kuowledge, te
the meanag of tho att incorporating the company, that tbey avere misleadti de tîntiergvriter miet a belief tChat the circumstatice tes
treateti ns nîoney, anti migbt ho levieti on as goods anti chatteus of net exisi, atît te induce lim te estingate tige ri*k as if it titi net
a tiefeadtnt on ant executiou ; tlînt îhîey reprcsent 0cr circulîîting exist. Th;e keeping hack sucli circumstancos 1$ a fratut, anti there-
medium ; tChat the packiet iras tiolivereti ta the captain as tîte agei fore thec policy is voit]. Altîtougît the suppression sbeulti lappen
of the tiefendant; thiat it iras a preper article for fretglit or trous- ilîreugît tistakoe, aithout any trautulcat !attrition, yet still the
portatien la a steanîboat; ue mode of convoyanco coulti hcoe underwriter is deceived, and thc polioy is voiti; becatiso the risli
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run is reailly ditfèreîît fro>in the ritk understood and intcîîded ta bc reivard otîglit ta lie propoitiotisl ta the risit. Mfie inaikes a grecater
1 un, lit tise tinîc 0t the agreenienit. 1 wzirranty nutIt insurance, he %vill take grestter citre, use more ctu-

The rensin of the rule whlc obliges parties to ilisclese, is ta tian, anlt ho nt t'ti expezise of more gîiîrds, or mter methtlîos of
previt fraisul, nnl ta encourage gond fitith. It is nd.aipted ta soda sectirity ; nnd tiiet efuîro ho tetu"Iît in reason and jwtcta have alacs a vny te zntue c tu coîtnct;~vlicl on prvîîeîyknocs grenter rei:rrd. Cotiseqîicntly, if the owner uf the g')ods lîaq been
and! the other is ignorant of nud lia3 ,o reIssuii tu su.-pect. 'guilly of a fiautîtipon the carrier, sticl fratia otiglt tu excuîse the

So it secîns thant ccnccaliaent, or the suppression of any filet or carrier. And lîcie, the oiviscr iras guilty of n fraut! ulion lMi;
ciroîisrace >ntria tatuerîs, t cotrat;the proof ef it is or-rabundaint. And if lio lins bcen gîîilty of acirunstace atria tath rikis fatal tu e cotrct ittiut frai-] hosy ean lie reocir' Ez dolo inalo nlon orituir acio.any sipccial agreenient it is n specios of fraud, a auppreiaîo vrr 1

rcnderiiîg the contract raid ab anitio. But it is nlot suIc13 on the Justice .Yates saM . By tlo [,enterai custom of thie ran, a cota-
grouxît! offraut! that concenimont siNouIts *.'.econtriict; the omlission Moin carrier insurts the gonds nt ait events, ai it is right aud
ta state mnterial circonîsitances, thougu the omission bc the restit reasonablc that hie shouit! do sa ; but lio inay ilsake n ilpeci cou-
of accident or ucgligenc, ill iîroid it. tract, etc. tanI ccitaiîaly, the paity undertaking, ouglit ta bo

Itepresciitatiuii, as liero usted, i., i. m.iterial tact stateul 1>3- ctter a'PPiî etl irîlat itiï t1àït lie aiiiIrticA, andI themi lie tvili, .or at ti
pnrty to tlle otlier beforc coipletin-, the contract, and! a nivreprc- inay, take entp~ ue. But lie ouglat not ta bc ansiveruible ivliciî
senstioiai 1 the stateincut af bucli aî fuîc, wvlich turfis out flot ta lio is deceived. Ilere lie was deceiret!. Tiso money iros hld iii an
ho truc. DIy a nmterial fictis menit one0 tînt shiows the nature oI! miail bag, înt! it ivas lut! frot hita thiat it %çis inonfc>.
anI extent uf tue riAls, ant! inay iijt, ce the utimer party ta enter 1 'Mr. .Jubtico Aston, isao triell thse caisse, said, -o lieneer lois!
inito tho coutrilet. A concea!auient, on tlue utlier li3 ~ thse sup- aIny Joubt About the jaîsticu ,f tl. fi, îîiaîiifeet,.y apli.ared tîtat
pression of n îoaterial fart îvitli the knoîrled ý.e of cither party, tlais xnoney Nyras sent isnder a cenceahusent cf fis being flîaiey.
wirlct the otlicr lîs flot the îOCflfs of knoiving t. is not prebtuet! l'lie truc principle af a carrier's lîeiiag ansireraîble, is the renvard.
ta know, (I Plailips on lsis. 214,) and it is equivailent to n tais,! And! n hîglier price latglit, ln conscience, ta bo pait! luit for tho
statement, nui aniotts ta fraut!. Locl-ridqe v. ioster et al., 4 iisuratico of money, jençels, ant! valuable tliings ilian for itisuriflg
Scata. I. 673. cennet goods of saliait valise, Mr. Justice W'illis couctirred.

Testing this case by tlieQe principles, tIic8e carriers can flot bo The caurt liere dit! not, as distiiictly as ire have attemnptet! ta do
hield lhable for the loss of 1 le batik buis, fur a.thioîigî tliere %vere jige this ea.e upioisliie principles of iîîsorance, but aiti tiîeir or-
no verbal representtiomis of any kint! made by the appelîce, tliere gunsients toast ta il. Il is a vory clear case, na! very like the one
iras tijat whiicli ias equivailent ta it, in the structure ant! appoîtr- tiefure us, AndI net maîch stress is laid! upan theo filet of notice.
once ol t!îe box in irl!*,Ia it is sait! tliese bills ivere placet!. '1'ît, Thse idiolo beariig af thie case is on the fraud and! deceit.
accort!ing ta lie description given of it by the ivittiesses, told only I Ie have loakelI inta the case cf Filch!aurn v. Dhile, 1 Straoge
tlîe Plain anid sinmple talc, thiat tables, bet!-clotlîes ont! bedding, R. 1.15 and tit it as cite<l. A refereaice, iii tlîat case is nmalle te
and! saine otiier clients articles wero in it, sucli as were ususilly tîitis case of Gdnoîn v. Paynoon, ndt ta Sir ,Joseph Tyley et al v.
carniet ini sucl> boxcs, for the usual freiglît chanrges. Tise fact .ïrae îtinR 15 rir t1 d!rttecrirw~la
rnast important for the itîsurers ta know, tlînt auiîong tlais paltry bI. îyfor rt 'Lie85 ivra i f:ir l e tient tf. care r nîsa: lira-
ettiîft %vas n valise, irit> seven lîuîdrct!oast fifydlasi a k l oîn ftîwCor w a p on v.s S2i epll ofE." L.c aise. Great

bus nit ra lo isise. Tite owner, treating tîîe box af na üoston, et a y v. oooizoet ai. 6hped lb. 373.. n E 7
particular value-siipping it as comman freiglît, cencealling its sl .Dnvneta.6i.33
truc value, deludesnuît deceires tlae carrier, aunimpositionis prac- .In this caso as in Payntoa's case, the owmer of tle maaey iras
ticetl iîpon hmit ta deprivo hiusocf t!îo compensation lie is entitiet! ouiity cf n fraut! ipon the carrier, ini concenluîg. in n rougi box,
ta, in proportion ta the value of theo article entrustcd te hus care, 'tuffed iritli feather beds, beaIling, tin irare, dîslies, guns, etc., n
ant! the cotasequent rizk lie incurs-, Dl it tends ta lessen tîîe vigil. very large sura of money. This artifice, givîog tlîe box a mean or
oncen lie irould uthcnwise bestoir. 2. Nent's Cern. 603; a3W. & S. consamen appearance, ant! thereby inducing tlhe carrier ta tlîînk it
Rlf v. Rapp, 25. c f ne paricimar value. and sa preveat hM froa making inquiries,

A case v'ery samilar ta tliis is ta be found in Burrow's R. 2298S, ou.glit tO be re.-arlî! os pregnault pruuf aif frauîd. It is no ansiver
the case of Vd., . p~jaiult ,îîîd aliulier. It Isusu an actiona 1t say, tlîat tIne carrier made na inî1uiy about the box , the artifi.,o
against flac Birtminghanm staîge coacliaî for one lîtindret! pounîls re"orteaita prercaîtet! it; it iras ceaiplete ; thoera %ças nething about
la nîeney, setnt fruti Birmoinghanm te Lond!on by Itis coacha, antI test. ît ta excite special attention ta it. Thes aimer gave eut tîmat thse
It iras bld lu lîay lnai anaid miail bag. The bal; ami lîny arrivet! bO'- w'1a3 nit mare mlInable titan it nppenred te ho, by trenting it
eàfc, but the moîiey îi.îs guise. Notice irits bruiglît honîmct tuie iit se little cire as lie lit!, provuking n corresponding care oitly,
plaintili tlîat thie conpan1y hl adrertiset! in n pulenevppr an the par t ef thie carrier. It seems ta ]laro beenan plan laid ta
tb:it theo caclimni %vould ne caseal o oe revb ge i llney-if lie reaîîy liat! any, irliiieli e mus doubt-safly

floted hod cnswerabl foroti nîaîîey unrjeweL fr heri,or Cther vîîlu:ible goods, unless lie liai notice that it iras maney, crt, an!ccpy itotpinayprm n frtîrik
etc., tiat iras deliveret! ta lîxii te ha carrîed. IVe say. it is doubtful if the meney, or batink bills, iras really la

It ias proreai tlîat nioney iras flot Ci.a net froni firmiîighni ta the box, tîftqr it tit Sacranton, or erca witîe shiere. The srîtness,
London nt tie colition anîd orilinaîy prices of tlîe carriage of ailier Chiarles Labor, irlie speiiks ta thant poitnt îs flot nt aIl positic. Ile
gonds, nit it l 'ikewise appearet!, frais% n ltter of thîe plaintiff, that isnys the goeds recre repackcd nt Sacranton, an tins suggestion of
lie knew titis, aîîd that lie .vas consoious lie coîsît net recover by the railiroati agent thiere, ntn ahex miaJo nt the Ccopaty's sbop,
reasen cf the coocealissent. Verdict l'or defendant. It iras argued tlie diamensions cf wliich lie gives. Ife sair the gonds put into
-as it is la tlîis case, by the appelce-on tlîo motion for n neir tlîis box, ant!I aoce valise iras put into the box, by hiinself betwcen

trial, that tlie coictinian ia nnsivrable, tlîouglî lie dit! net kneîr the beds, ant ei box fibtenet! up. James Thompeen iras ivritten
it iras noncy; tlant n ca-rrier is ahînys ansirerable, unless lie ae- an the box, and! directe! te hîirn at Pair Pair, llinois, nal box pla-
cepts the gonds speciaily; tlîat lie made no enqiiiry or abjection, )cet! in tlie care af railroad agent at Sacrantan. Saur valise apelîet!
nut 1 tlierefore ansîrertble. It is iiîcoinbent upan luis ta sec ant! saw plaintiff takc out a comfortcr for the ncck, ont! a sîsmali

tîmat lie îs flot cliestet!. fIe is boîînt! ta receire tlîe gonds, nt! roll of mîoncy, irliicis plaintiff said iras one hundret! dollarq, anît
muwit rua the riblz, eitiug, anmeng altier cases, tiat of Fis c1al,îro v. out it la lais pccket. Plaintiff slîawe! lii, n large pile of batik
Wt(e, 1 Strange R. 1,15, in irlici, Lord Clîlef 3ustice King hed, bUis, lu tlîe valise, n large pile cf hank bUis, contaîiiing, lie slaonid
Ithat if a box is deliveret!. gecerally, ta n carrier, omid lie accepts say, frein six ta eiglit lîuîdrct! dollars, wivic remaîneul in tlîe ma-

lt he is iinsierabie, tlîauglî tue party dît! amt tel! hills thoere is lise. It iras fasýtenet! up in thie valise in tlîe box by plaintiff anal
mueney in it.,' hîltself. To tlîe best ot lis knowzcedqe plaintiff haul, irben lie Ieft

Lord 3Mnnsfield Imeit, Iliat n cemnion carrier, in respect orftle Ilcnnsylrainia, frot $3950 ta $1,100, priicipally iii bills. Plaintiff
preint lie is ta recuive, mutas tlic rîsk cf tlîe goods, ont! must 1receivet! >*tbU0, besitles saine interest front lus fatlîer's estate; rc-
niatke goond tlîe loss, tlioughi it liappen ivihbout asny fauît in lîin ceiret! furids before lie loft : onehltdet!dollarsfrom Zeba Bennett;
the reurard making bita ansirerable for their safe t!elirery, and the arer tra Isundret! frara E. S. Thonipson & Brothers and over tira



1860.] LAWV JOURNAL.

hundred dollars Irom gonds soHd at auction, and aise soecral other GE NE R AL C OR REsP O N DE N CE.
amall sumes." ___________________

This witness docs not state bow lio knows theso facts. It is
mninfcstly aIl hearsay, derived from tha plaintifi lîimself. The TO Tiic EDITOR8 OF TuEr LAiv JOURNAL.
plaintiff told him how mucli money ho bad], graduating tlic amouîît
to the appcarance of tlic pila in the valise. As te flnt te w Municipal Law-Coiiity Rate-Landis of £Voi-residetits.
dues his testimony realUy amnount? Whlat is nioro deceptiva tliiii Southîampton, 7th March, 1860.
a pila of batik buis? anîd lîow coulîl aoy one 8peak of the amnotnt,1
uiîless lie knew flic denomination of ciieh bill? lie could net pos- GNT. ES-aydiffieulties have arisen in severnl Cor-
sibly tell ivlict!îer tiiere wns onp liîîndred dlHrs or one tliouz-and poratioris, as wcll ns various opinions heen expressed by
dollars in tlic pile, for the smntllcst soin iili manlic tu1surgcst pile several Re1eves of the Couaty Courici of tIie United CouttUet
if in snîall bills, the other pila heiaîg coînposed of bis of a large fhrnadBue epcigterga frsdnspyn
denomination. o IurnadBue epcigtergi frsdnspyn

Blut, hoitles al, thiere is no proof wlintever tlîat those buis, if the taxes fur tse lanid8 of nun-re8idents, overy year, for cuntty
tiîey wcro iii thr valibe, iveregenuine buis, and of value. Itissiîot purposes.
nu i ncolmnn circuistsuicc for t4purious buis to be conccaled in a 1 have always contended in tlic County Council, and argued
valise, and for auglit flir.t appenrs, ftll tiiese hbis inay ha~ve becaean ~ c idn iltt hv eos.Pri i i i
epurious-cuunterfeits. Nvr dues this itneds 8tate, thiat lio rc- hthebalnrii ohvedcs.Fri sinm
nia;ited with the ilikitiî.ffTand tihe box outil ho etartud on tic cars, opinIion tlic duty of the Cunty Cotuncil, in confornisty withi
and sav him and thte box on board. the 3181, sec. of 16 Vie. cap. 182, to make evety due nlowancet

If was in tlic plninliff's control nt flic station buouse nt Sacraunton for flic taxes of the lands of non-residents, at tlic time when
lie liad free access to it there, and an opportuîîîty to commit aiteetmtsaemd pfrcut upss
fraud, if lîo desîgned one. teetmtsaemd pfrcut upsq

The plaintiff. however, does show, hy conipetezît evidence, fliat Suppose, for exaînple, thatt the County Couincil takes no
ini Decenîber, 18-53, lie did receive, ini Iennsylvania, sevcî ionu- notice o! tlîe non-resident rolîs; of flicue overal corporations of
dred and nincty dollars, viz, ono Lundred dollnrs froin Zeba Bca- the United Counties of Iluron and Bruce ; and thint a hy-law
nett; frot A. T. 'McCormick, five bundred dollars, in n draft,
wlîich ivas paud nt the M yomîng bnnk, at wuch tine Jones, at cîerc is passcd te raise a certain suani of money, at the rate of four
in that butaI, testified plaintiff drew ont of tlîat batik IIa largo a- cents on tie dollar, fur generni county purjýoses, on the basis
inoutit in gold," tlic uttîount net stited. la August preceding, of tlîe total aggregate arnount o! the assessed value of tlîo

icor'ck liad givea Lita nnotlier draft for oe iîundred an!dwloeoteralndpsnlpopryfte idUtd
ninety dolliars, whIiclî, it is quite likely, Ilwas tlîe large amaunt ' an ftera n esna rpryo h adUie
goli" lie drcw eut. AIl thesa suins niako seven bundred and oinety Couaties; and fliat a certain corporation, whloso assessed

L. llarding testifles thint on the 3Ist December, 1853, plaintiff residents ; aad flic clerk of said corporation gels instructions,
paid lîim tie lîuadred dollars on a land pturclîuac, and on the lslîro heCut oni, orie3,00tms4cns
iMýarch folloiving, tbre hndred dollaqrs, and, at tlic saine tiie, yodro leCut onil orie3,0 u 4cns
oneohundred and five dollars for ayoke of exen ; ia all, six bundred etquaut tSl,200. Now tle importatnt question arises, how canthe
and tive dollars ; te wlîicl is to be added flic one litîndred dollars $1,200 ho raised ? There is nu money in the treasury. It is
in bills Labor says he took eut of the valise, at the sitation, and ov;ident that in consequoncan o! oae-a-lI of the property beloag-
put in his pocket, Ilera is sevea hundreul andl five dollars, of the
sertis hundred and ninety, plausibly accornteul for. tng to non-residents the corporation trili have to pass a by-law

The six hundred dollars received from i s futuitrs estate, if re- tn risp flîn rPquirité- suta o! S1,200 from the resideats, at the
ccir du, ishieh us not proved, iras long beforo the receîpt oft ulese rate o! eight cents on the dollar (double tho amount of the
nioneys un Decenîber, and the tivo hundreil dollars for goods solul couaty rate). If they do not putss a by-law, they must carry
at auctýon is nlot proved, so fliat the ivhole amoutit of money lie isth Cotnty Couaicitb-a noefcadb edig
proved to hutve boudl)e rce left Pennwylvania,vînus seven hundredteCilb-a inoeftad ysoongt
aind nineiy dollars, fur nearly ail of wlîich the testunioney ol littrdiîig is crident that the suai of oahy $600 ivili bo raised,-hal! o!
ftilly accîsunts. the suin requircd for county purposes. Tliereforo býy reason-

But ho aIl tîsis as it may. ire have attempteul to show tlîat buaIt ing front stîc premises, I tlîink no local corporation eau legutlly
hI;is do not, in comun business aflfuirs, coine under tlîe denoînu- pass a by-law to raise money for county purposes. For coun-
nation of gonds an(i chaitels, or goodsî andl freight, an<l tlierefore. 1 fiuiiaiis eu laîctnis aenttepie
tic couapitzîy is îîut chargeuble fur theta, not ha% ing been recuîveul cilofiucpateg s hucuiisavnùtepvr
by tlîem as 8uicl. ta assess tîesotacîes in aid o! auiy cuaty îequircments. Their

Thr.t if tluey trere commn n crriers of butaIt bills they trere eni- aid is liiaited.
titled to bc iuîférmed that this box contauned batik bills, so ihat If the ahove reutsoning be correct, il; is evideat that the
tlîey inîglit have a corresponding premioni for the riaIt incuîîiedCut
nnd care to bc bestoireul uîpon it. Suppresîng or concealiîîg thi., Cony Concil has a ri-&lît to take into coasideration the non-
fact, iniftic nianner ani by the incites resorted to by the piaintitl, resiuient lanods trhen thiey maka up their estimates for the year.
iras a fr:uud opon the defendiint, aiud moItes the coittract void, for They are thoen in possession o! tlîe non-resideat rolîs, and
there cati ho no action 'tiere tho plaintiff has practiced deceit every other information nocessary for their guidance, so thint
an 1 fraud. 1i n eiinysol hsh ieyt rscliz riIlutd tlîis issue been trieul by a j .ry, flic court shoulul have put i n ciinysol hsh ieyt rsctir!o
tie frutud ia tlîe conceatînent, of V' e contents of thte ho%. home ta the non-resident relis or other causes nomed in the 31st sec.
them, andl stIould have tolul tlîem it iras sucli an artifice to decrive, wf 16 Vie. cap. 182, the Cotînty Cotîncil bats the powver te issuet
as te render the coîîtract to carry roid, and relesseul thu company debeatures for such deflcieacy, so, tlint tluey cao meat the
froin liability.deanseorth

Thie jadgmeat is reversed, the cause retandeul, andl a venire dead eoetenioxiey is waunted.
facia: de novo awutrded for further proceediags in euiformity tritb1 If the County Couacil îîeglects to moka due allovrance for
tliis opinion the non-resident lands, flic f aul uadoubtediy rcsts with flhnt

Judgxneut reverseul. Icorporation. Ail that tho corporation, which i8 asseesed for
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$30,000, bas te do is t~o colleet four cents on the dollar fromn
the residents, in conformity with the Connty Council by-law,
as above referred to, and dlaima credit for $600, the amount of
tax of non-resident lands.

By giving yeur opliin on the above, in your next issue,
you will mach oblige

your humble and obedient servant,
JAMEzs TELFERt CONÂWÂY,

Reeve.

[We greatly doubt the per of a Township Council -to pas
a by-law mucl as that mentioned by our correspondent, in aid
of a county rate.

1. It is the duty of the County Council, when making an
estimate cf the Soin required for county purposes, tu make due
allowance in sncb estimate for the cost of collection and the
abatements and losses which may coccur in the collection of
the tax, and for taxes on non-resideni lands which may not be
collecled. (Consol. Stat. U. C. cap. 55, sec. 11, p. 652.)

2. It is thon the duty of the County Council, in every case
in wbich any Soin is te hoe levied for county purpeses, te ascer-
tain and by by-law direct what portion of such sum shaîl be
levied lu oach township, &o., in the county. (1b. sec.7 5, p. 666.)

3. In apportiening any ceunty rate among the different
townships, &o., iu erder that the same may be assessed
equally ou the whole ratable property of the county, the County
Council is to make the amount of preperty returned on the
assessmeut rells as finally revised and equalized of snch town-
sbips for the preceding financial year, the basis upon wbich
the appertionment is te be made. (lb. sec. 72, p. 666.)

4. When the som for each township ln ascertained, it in the
duty of the connty clerk to certify the ameunt for much towu-
ship te the clerk of that township, se thaï~ the clerk shal]
calculate and insert the Saine in the collector's roll or Taie year.
(lb. sec. 76, p. 666.)

5. Moneys at any time received on accoun t of taxes on non.
resident lands are made te constitute a fund, te be called "th(
non-resident land fund." (lb. sec. 154, p. 679.) IJpen whict
fond, in anticipation of meueys te be collected, the Count3
Council cau issue debeutures. (lb. sec. 160, p. 180). The sur
plus of which is te be apportioned among the municipalitiei
ratably according te the meneys receivod and arrears due or
account of the non.resident lands in each municipality. (lb
sec. 163, P. 681.)

6. Therefure we coincide with our correspondent in bis con
clusion that it is the duty of the Connty Council te take int
consideration non-resident lands when tbey make their esti
mate for the year, for that tbey are in possession of the ro]
and every information necessary for their guidance; s0 tha
if any deficiency be likely te arise, either from the non-residen
relis or other causes specifiod, the Connty Council bas th
power te issue debentures te meet the deficiency.

Money required for county purpeses, it appears te, us, is t
bo raised upon the whole ratable property of the cennty. Nui
the lands of Don-reaideuts are as mnch ratable as the lands c
residents. If the latter only are compelled te bear the ratt
the rate la flot eue raised upon the tqloke ratal)le property c

[MALCE,
- 9

the eounty, lit on the contrary, une unlawfully ad unjustly
raised upon a portion enly, viz., the lands of residents. Such
we believe the Legisiature neyer intended.

Fletcher v. tke Municipality effiLe Township of Euphrasia, 13
U. C. Q. B., 129, is in point.-EDs. L. J.]

lbo the £didors of t/e Law Journal.

Township Clerk's Office, Onondago,
March 1, 1860.

GENTLEMEN,-I take the liberty te address yen respecting
the duties of Inspectors of Weights and Moasures, and your
opinion as te their fees.

They are reqnired te inspect yearly. Would tbey be entitled
te, an annual fee for all pinces inspected, and bow must tbey
bo sworn into office? 1 may say that I amn an Inspecter of
the County of Brant.

1 have the bonor te, be your obedient servant,
Wu. D. Sour.zs, T. .

[Our correspondent pots two questious,'botb of wbich we
shail endeavour te answer.

1. As te, fées. An inspecter of weigbts and mensures is a
public officer, and entitled only te, snch fees as tbe law of the
land expressly authorizes hua te collect for services porformed.
It is provided by Con. Stat. U. C. p. 696, cap. 58, sec. 13, that
Ilevery inspecter may demand and receive ton cents, and no
more, for every weigbt or measure ho marks or stamps." We
know of ne other fao tban this, which an Inspecter of Weigbtis
and Mensures is aiutberized te, cellect. Certaiuly there in
notbing of wbich we have any knowledge, te authorize the
collection of an annual fee.
* 2. As te, the oath of office. Ân Inspecter cf Weighte and

; <a.~1. - Su,*ier-viat i te m ay, owes bis
appointment te the council of the ceuuty or city for whicb ba
in autborized te a&et. The form of the eatb cf office ln given in

sec. 9 of the aboya meutioned statutvi, te which, for more fuill
information, we refer our correspondent. Tbongb the statute
does net stato before whem it in te be taken, we presumne that
it may ho taken Ilbefore seme court, judge, recorder, police

*magistrats, or other justice of t/te peace, having jurisdictien
withiu the municipality." (Cou. Stat. U3. C. p. 563, cap. 54,
sec. 179.)-EDs. L. J.]

MONTI4LY REPERTORY.

CHANCERY.

.V. C. W. BEc CLtLoz;'o TRUSTS. June 15.

Will, accumulation-Thelluson Act.
Testat or devised lands upon trust for his son A during the joint

tlives cf A and B, and after the death cf either cf thern (A and B)
e whîch ahonld first happen, upon trust te receive and iuvest the

rents lu stock and te accumulate the dividends, &c., by way of
compound interest, until the trustees should have laid eut £3,000

0 iu the purchase of stock and subjeet te, snch investment upon trust
v for A with remainder te A's first and other sens lu tail, with re-

fmai nders ever te testator's other sons, &o. As te the accumulations
the trustees were te, stand possessed thereef upon trust fer the

~,benefit cf the child or children of A, and lu defanît cf Buch issue
«f upon trust, as A should, by will appoint, and in defauit of appoint-
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mont for the next of kits of A living at bis dcatis according to tho V. C. W. Joîz\avoNt v. Loi IlAaauO)vuy. July 1.
eta.tute 0' distributions. IFIIU-6'ojtruction- Cumulajive legacy.

Thse testator dicd iii August, 1822. à (lied ivitliout issu in To stator by bis wilI gave a legacy of £600, to bc paid out of
189tint( tieim o 11 havi s beunodte th pr o 3 ,0 0 0 his pure peraonalty ta a charity. By a codicil lio Ilgaveannd be-

iect, tîso tbc terut o fr quoeîsd te tise said cbarity thse sttsn of.£1,OOO-"
portion ivti tst cmtion 2 c th ibis net as provsion thr a ibld, tiat tise two legacies were cumulative, but that in tise

cumulation was void cxcept for tue period cf 21 yenrs frein th absence of tiso indication of ny intention by thse testator te blond
tostatrs deîtli.tise tiro legacies togetiser, and subject tbcns te tise saine conditions
liddais, tsatC ws otited t tie acumlatonssnao- a s to payssient, &c., tise second legacy vras flot payable out of the

tween A's dcath aniu tise expiration of 21 3'oars frein testator's pr csnly ietofrt
deatis, and that eubject te oucis righit of C, tise remaitiuçg accunmu-
lations belonged front tinia to tirno ta the persons entitied ta tisa
rents and profits under tic limitaîtions contsîincd in tise ivii.

V. C. S. Ru HiORMIS ESTATiv. fume 25.
WiIIOoîztrutiaî-Central Sift con troled by ssîb3equesii trords.

'N Il. being cntitled under a will te land nt L, for life with
certain limsitationss over (wici afterivirds f:îiled) assd ivitlî re-
nîninder te lier own riglisc beirs, a portion of the saîd lansd wvos
ta1ken by a poor Iaw union, under thse comspulsory povers given
tîsois, and £800 tise purcliase money ivos pnid into court and
îîtcerwards investcd. M. Il. by lier will devised her freebold lanîd
at L, to W. Il. for his life ivitis remainder ta lier own right lîcirs,
WV. Il. beissg sucis rigist heir. Siso afterwards gave tIse iusterest of
tie suni of £800 stock (tise fond in court) te WV. IL for lue ; nd
nfter giving certain legacies, and rcferriiig to tlîe surplus of hier
effeotu and monies, she, siibject to tho payaient of lier debts, and
of tise lîfe estates itforcsaîd, gave devised and bequcatlied tise
saine to tise ohildren of %Y. Il. as tenants in cominon, ta be paid ta
thora on attnining twern4ty-onc.

lel!, tiiet IV. Il. lind onîy a lifé intoest in the fund in court;
nnd tliat on bis deathIs is cbîldrcu vere eiititled ta it.

V. C K.TuoursoN; v. IV'usSTaa. June 28.
l'oluntary .sellemnt-Creditor.

A 'roluntary sottlement matde vitisout milnable considerotion,
the settior bcing nt tise finie in enibarrasseti circusancos, is flot
void, under 18 Eliz. cap. 6, unless it is tbe spontoneous nct ot tise
settlor, andi tisere is proveti to bc an intent on bis part te delay,
hiisder or defraud creditors; thse onus of proving suci intent iying
on tise Party allcgi.sg it.

Ta render a decd voiti as againzst crcOlîors, it i net sufficient
that it iq merely voiisntary, but it must be proved i theU party
snaking it intended ta delny, hinder or defraud liii creditors.

On thse iestion of a voluntary deeti being void under the statute
of Elizabeth, nil thse surrounding circunistances must bie looked nt,
and cacis particular case must depend upon tuese circunistances.

1,. J. NELaSON V. STocHuaa. ,lhC1

Inf.îci-Mirepe.sntaina.s to age.Jarriage ictiZcm ent.
Dly ar;. :r satzletnent thec busband covonainteti ta sottie

£1,iO0 on lus wife and clîiltlren. At tlice time of tise Mr--iage
tIse Ilint waB an infant of cigisteen ycors of oge, but l-e repre-
senteti ta bis vife, ur ta ber soliciter tîzathle wvis of tige. Thse wific
corricti on the business of a paivubroker before muirrioge, nat tise
litisband upon bis marringe took possession of tise stock, iL' trade,
whbich ivas wortis several hundroti pouists, anti carried on' tise
business, bat did nlot settie tise £ 1,000 according ta bis covon:'nt-
After tise deatis of tise ivfe, tise trustec flcd a bill te enfetce ttu'
covenant.

Tise court being of opinion tisat tise resuit of thec evidence vwas
finat the vrife ivas flot deceiveti as ta tise nge of lier Isussanti,bu
Itnew liersel! thot lie waus an infant, disnsisscd tise bsill.

The protectioni whlich tise law cisrows around an infant, is a legai
prevîlege, andi ougist not ta bo broken in upon on sligist ground.

If a persan pleatis Usat hoe vas lcd into a contract witis-an infant
by xi.reprcscntations on tise part of tise infant as to bis tige,
bo muîst show that lie vias nctually' deccîircd by such snisrepre-
Bontations.

L. C. & L. J. J. KING v. CLEAVELAN.D. JuZly 2.
lIVil-Constrnction-Legacy--Snib.titstion-Pcrsonal i-epreieutative..

Gift by içili te nioces tison living, or tiseir legal s-epresentativeo,
siioro andu sisare alike. One of tiso neicos dieti bofore tise tisne

lidld, tisat lier next of kisi andi net bier adnih *strator was en-

M1. R. 'MEuIS11 V. KsEFN. ,Tsly 12.
l'artnershtip-Luniadc-Disolion by notice.

WIscn parties enter into a portnersbip at ivill, notice teo ne by
the otisers, tisat clîey isi Io dissolve tise partnersisip, must ise
considered as -is overture for an effectuni dissolution. For tiiis
purpose, a notice to a porson o! unsound mind, nlot founti lunstie
by inîquisition, bcld good, andi dissolution decreeti froin tise date of
tise notice.

COMNION LA..

C. C. R. I[asnatiso-4 v. Mu\Iu-4us. .June 4.
randlord and tesant-Eviction-Direction ta jurv.

Whcn usifinisiset apartments ivore lot by tise occupier of ahouse
ta tîte defendant, %ites put a inan in tIse possession ta show tise
appartment-i in order ta ssndcrlrt tlîom anti ihere tise mnan ivas
turneti out by tise occupier as being personally disogrcnbiy ta ib,
it is acorroot directions ta tisojury to aslc thisou wiuiser tise msan vas
turneti out for thse purposo of expellîng bitn or for tise purpose cf
evicting tise defer.dant.

Q. B3. TNv.co AN;D OMEnSa v. LucAs bAND OTsEits.

Cargqo cf 3hip-SaZe of good.u- 7arience bettween quantity of .goods
cool racted for and delitiercd.

By a contract tise plaintiflh solti a cargo of ivieat 0f about 2000
qsssL'-<1s, say froin 1800 to 2*200 quarters at tise price of ù2s. per
deliv,.red quaîrter of -192ibs fred. on boardi nt Tagonrog to any suife
port iii tise Unsiteti Kingtiom, tise tvisoat ta b h ipped betsvecu cer-
tain daites, thse sisca8ure for tise sake of irivoice ta bc caiculuceti at
Ille rateo0f 100 cisotwerts oqual te 72 quarters, sdlors guoraucez
tise dclivery <if in-Ince iveiglit, sou accidents excepteti, buyers te
ply for -wny excess of weiglit, uuless it bo tise resuit of damuage
.>r lieating. 1Paynsent, casis in Landois on exci.ungo for usuul
siiippitig dociisusents. Tise sisippissg dacumesits siswaitinquantity
betwecn 1,800 and 2,200 quartera, but thse iluantity nctually sisip-
ped içss less thin 1,800 quarters.

1[dd, chat tisis fact releaseti tise buyers frasu tisoir contract-

B.1. June 16.
Tu- ir ANI) IV. LOAX. AND DISCOUNT Ca., v. DaL,,F.

Xerigagc offiziures-Surrender.
h'isving inortgagcd ta tise plaintifis, tise fixtures in a bouse of

iii c , was tenuz- before tise fixturesivero 3everet), sarrendct
bis Icose te bis landlord wisu tictnised to t defentiant. Thse de-
fondant tison enteroti andi took possession of tise bouse, togetiser
svith tise fixtures.

ibild, tiiot thse marugngor conîti not tiefesît bis own nct by the
surrentier, anti ti't tise plaintiffs bati a rigbt ta enter and sever
tise fixtures notwithstanding; andi tisat thsey wre entitled in au
action of trover for tisa lixtures, to recover tiscir vaine.

1860.]
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EX. SoLos.i3o v. TuiE Vtsa'CesaANY. MaEy G.
Ea3ensent-Riglht Io suppori-Inervening hou.se-House3sfalZunq eui

ofperpendicular-'rescrption.
Thse plaintif? anti defendanit3 vere respectively tie owaors cf

boeuses seporateti by a bouse tise proporty of a tisirti persan. anti
whbici throe bouses immediotely otijoiued cadi otisor.

Tbe bouses wvere built on a declivity, tise defendats bsouso being
lower dotra than tise plaintiffs'; and for a porioti exceeding twenty
yessrs tbey liati fallen out of tise perprnisicular ia sucob a wvay that
the plaintiffs' bose projecteti oser tho greunti of tbo aext bouse
andi tiat agaifi over deondonts' landi. The derentiants teek dovn
their bouse for tIse pus-pose of building a noir bouse on tIse site;
andi tise cossquence is that tise piuitiff's bouse wvas domngeti.

Jfeld, tîsot tIse plaintiff badl flot :sequîreti a rigist to tue support
ef the delendasîts hanse; and thsat lie coulti iot maintain ony actioni
ogoinst tbem for thse damage se sustaineti.

EX. C. BROWN ET AL V. IIAIW. ET AL. Mn 18, Ja ne 2 3.
Mercantile con tract for purcuase of una.sctrtaired goods-Properiy

lost ai .sea pasizn ta vendee ripon .slnpnieint-BisU of Zadsng making
goodi déliverable ta .shipper's ordcr-norsenienti.
The defentiants, ies-chants Rt Bristol, tiiraugs a broker, coa-

tracted ta levy of tise plaintiffs, mes-chants at Rottordam, ton tous
of thse best reflued Tape oil, ta o siippe Il fs-ee ou board,"~ at
Raotterdam, la September 1857, at £48 15s. pier ton, ta bc paid
for, oii delircry ta the clefentiants of tbe buis cf latiag by bill cf
exebange, sa be accepted by tse tiofendants, payable three montbs
after date, andi te be tiated on tise day of sbipment cf Use eil. On
the 8th of Septensier, tise plaintIffs (isaving on the prevlous day
otiviseti that tise sbipment would be made) Sîuippeti an board a
general siîip trading betireon Ra>tterdam and Bristol, five tons of
the oil. The master signod a bill cf lad ing by vricli thse ail iras
deliverable I unta shippers' os-der," and tise plaintifta ontiorseti
tise bill ofilading specially ta the defeudants. On tise samne day
tise plaintiffs enclased iu a letter ta tIse broker the bll cf lading,
invoice. and a bill cf exchange drawn ou tbe tiefeudats, iu accord-
once iriti thse centract. Ou tbe night of tise 9tb, tbe ship, itl
tise ail ou board, %vas run daim in tise B3ristol Chaonnel, anti the ail
totaily lest. Tise plaintifs8' lotte- of tise 8tb ns-s-ved at Bristol, on
the aft-noen of the lOch, la duecou-se cf post, but after busixsess
baurs. On tIse moraing of tise 1 lth, thse broker left iviti tise de-
fondants theo bill of Iading. invoice, anti bill af excîsange, for thei-
acceptance. At tlist time bo kaew cf tise lass cf tise ship. In
about tira Leurs afterwards, the defendats retis-ued ta the brakers
tIse documents loft imitis them, on tbe gratina tient, ussder tise cir-
cumstances, they wc flot hanble ta pay for tbe ýl

la an action fer flot accepting tise bill of excisaxge, andi for
goatis salti and tielivereti,

IJctd (afirmsing tIse judgxnent of tihe Excioque-). that tise pro-
pes-ty la tIse ail vestet inl the defentisnts au its delivery froe an
boardi the sîîip ia performance of tise contraot, nti cansequentiy
tIse plaintiffs rse euîtîtieti to recaser on boUs cousts, andi tit
tie foras lu iriicis the bill of lauling iras talien, inalcing tise ail
delisorable -"unto sisippers' as-tio," did net prevent tIse proeesty
from passing._________

pny the several yossrly rents reserved , assd tisere %vas a provisa
for rc cntry il tise said yearly rents should bo bltind. During
1853, E. bulli; ou tIse lansd fivc bouses, wbicb %vcre duly demnised ta
him nt rents amouîtiing to £35 ; and until Janunry 3sit 18.34, paid
the severai yearly seins covousnted ta bc paid.

On the Sist Jantsary, 1854, E. assigned the indcnturo andr ail luis
inteoet under it, ta the defendants, iviio, tîll Lidy-day, 1857,
paid ta tise plaintiff'8 agent the severui yenrly rums, ad took re-
ceipts wish i n general, pnrported, on the face cf thoma tisot tise
payn.ertts wero made by tho defendant ais rent duo te the plaintiff
under the deed of February 4th.

la 1854, asud 185t), the defcndat built on tie land a bouse and
stables, andi obtsdned twa leases accorditîg ta tise said ind.nture
of agrcement, rescrving rents amauniuug ta £!). Tisa twa last
nsentioned rents, added to the £353 reserved on tise demises Io E
wluen deducteti fs-rn £285, the bighest reat, bcave £241 tise soin
clairned in tue action; andi escept tîsose soins of £9 andi £35, no
paymeat wos made ta thse plaintiff after Lady-day 1857. On the

2t o,1857, the defendaus nssigned ta one W, tise indentnre
*0f; tise 4tb February, andi ail interest thereon.

Evidences ivero also given for the plaintif? of tho defentiant
bsaviuig employeti an nuetioneor ta let tho prcperty, andiftint sema
of it Ivas a more ballast bale.

Upan thse facts above, thse Common Pions heli, thint tie defenti-
ant Ivas flot hable; that thse intieuture of February 4th, 1853, did
flot amnount ta an actual demise; that tise several annual ums ro-
served as ront wero caHoaterai sumns paid for thse rigbt to occupy
for the purpose of building, undor the agreement; that tbe tenaacy
of L if ony, mis flot a tenoncy front year ta year is impliod from
paymont of rent, it is becauee tisore are no other &rcumnstaaccs ta
account for tIbo payaien, cxcept that; le ta paiti for the occupation
but that la titis case tise foots sisowed tiit thse paymonts wec
made by tlie defendant, nat as refit, but la disebsorge of thse obliga-
tion ispon E te pay tbem.

1Ield (affBrming thse jutigment of thse Common Pioas.) tliat thse
plAintiff was nat eatitled ta recaser; tbat thse foots afforded fia
ground for implying a new teaacy fromt yeor ta ycar betiçoen thse
plaintif? and the defentiaxt; andi that the forai af thse recoipts
showod that the paynesuts by tise dofendont were matie, not as
s-cnt for the occuiatton of thse promies but in discisarge cf bis en-
gagements with E.

APPOINTMVENTS TO OFFICE, &C.

SOLICITOR GENERAL FOR IJppun CANADA.
Tise 11onomWbe JOSEL'!I C . 30R RISO.. to be Sollcftor Oenerat ins and for tlsat

Psrt of thse I'rovinco Of Canada callvd UpperCanasia.--Gazcîted1 2bth Februaey,

3UDGE.
.IOIIN MAJORIIIANHS LAND . Es-quts. &%Mrrster-t-I.aw, ta bo Jndge of thse

COuaty Court of thse Couaty of Linculsi -<Oauttted 4Ui Eeljruay, ISGO.)
OOUXTY ATTORNEY.

3re . D cfn\ALD,cf St. Cathertcea. Esqutre. Quniess. Ctieel. tabo County
A tLOCOCy fur- thse <ounty of Lceuln.-(Oazetted 4ts Fýbruarj, 55<30.)

CLERK OF THE PEACF.
RONALD '.%IDONALD of Si. Cathserine!, E-qtro. Qun' Counue, ta bc Clerk

EX.RUI C.Otqs F CAMDENl 1.. BOîTERBiURY. .June 27. .AFSSLad.AFJA'%IF ST.T an J'.%FSGORtDON, Faquireà,, ta bo A&saciate Coroners, Connty)Jaadlord and tenant-., clion for use andaccupation of b'uilding. land If!imu..Uetd4tls }ebruary, 1S60.)
-Buiding art:clcs-jjrceiaent -..t am.-untili I ta a cital de- M lLtIA'st PIPi.. . qui-e NI.D., Ai&ocsste Coroner, Cossnty of acIo-,-
mnise-1Zcnt-Tenane.yfrong year ta year tchen to bc iinplied-Lia- zetted ISiSu Fcbnsary, 1860.)
bili(y of assdguce-Evidnce. JOUXS ROY PItIL 1P, Frq titre, Vt?, Asssociato Coroner iror tise Coeunfy of Water-.Iloo -- Gatttted ISts Feiruas-y, ISG0.)
Ia na actian for onny payable for the defertlants use of landis, GEREMElt.1. Rqi- D, AssociaornrCutownxrh

messnssges anti ps-omisee. by tIse plaintifis permission, tise portion- (Gazetted 1ti February, 186 .* aeernr Con*fen1r
bars of demand claimoti £-'Il ls a years rent diue Lady day, 18.38 AI FiLD LANDEft.Eequim.%I D..AIFsFoct Coroer, toitcd Cuunt4eaof Hurson

It appeareti tîsat by ladenture mnade Fcb. tti, 1853, bottreen j~ lrc.-Gztc SI ~ray SO
plaintiff andi F, tise plautnîsil agreeti tu grapt icoaba of thie whiole os-
part of ces-tala grouati, wrIscon bouses tison propoacti tai be built IT O C OR RE SP ON DE N TS.
sisoulsi bce rcteti, se soon as one or more bous"s ssaulti he cs-cctifd.
Ta hold tbe saine anti tIse otiser promises agrocti ta be demi.,ed ta OTiTe Ktr-Undes-"Diigioa Conurt&."
E anti bis assignecs, from 29tis Soptember, l8Zý2, fus- asnety-eugsc J.,us îr.TLFF.a CoNn.1i-Wil. D. &iLu-Under - Gencrai Correspundeuco.-
yearti, payuug for the first, sc!coud, thuird, fourtb nsi fifls yens-s, Imu Entran t. E~-Lsu sna-ÂLD.t-o iefrlsan.so-
froent £30 ta £285. E. covcnanted, for himef anti bis assigat osn-sxS oielee fao5omcautaus
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