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SALUTATORY.

In introducing a new law periodical to the legal profession of
‘anada, it is needless to say, that we have entered upon the undertaking
the firm belief that there is room for such a publication. Having its
eadquarters in the commereial metropolis of Canada, we hope--and for
we solicit the concurrence of commercial counsel in this and other
fities of the Dominion—to render the MoxTHLY Law Drcrsr axp Re-
ORTER particularly interesting to commercial lawyers.  But the large
fumber of cases arising under the law of Torts, as well as (%iminal,
‘onstitutional and other cases of a generally interesting character, will,
;? ‘e hope, recommend the journal to the profession at large. A special
'eature of this periodical, will be the introduction of the C(ivil law
vherever it harmonizes with, or would enlighten the jurisprudence of
ghe Common law in mereantile matters. If favoured from the outset,
Vith the hearty co-operation of the profession, we will not fail in our

$romise, to spare no efforts in making the MoNTHLY Law Dicisr axp

F. L. SNOW,
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ACCEPTANCE OF Norr—See Payment,

A CCESSORY THiING SoLDb — See
Sale S.

ACCOUNT—ACTION FOR ACCOUNT
OF MONEY PAID—RECEIPT—ERROR—
PAROL EVIDENCE—Art. 1234—Art. 14
C: C. (Quebec.) Findings of Fact.

-3. brought an action to compel V. to
rénder an account of the sum of $2,500
which 8. alleged had been paid on the
6th Oct., 1885, to be appliad to S.'s
first promissory note maturing, and in
géknowledgment of which V.’s book-
Keeper gave the following receipt :

/«Montreal, October 6th, 1885, Re-
ceived from Mr. D. S. the sum of two
thousand five hundred dollars, to be
applied to his first notes maturing, Mr.
Vi., Fred”; and which V. fajled and
beglected to apply. V. pleaded that
e never got the $2,500, and that the
receipt was given in error and by mis-
take by his clerk. After doeumentary

and parol evidence had been given,
the Superior Court, whose judgment
was affirmed by the Court of Queen’s
Bench, dismissed S.’s action.

»10n appeal, to the Supreme Court of
‘Ganada  Held, (1) that the finding of
the two courts on the question of fact
8 to whether the receipt had been
given through error should not be in-
t?‘i'el'e(l with.

Oor

3(2) That the prohibition of Art. 1234
G¢ C. against the admission of parol
evidence to contradict or vary a writ-
ten instrument is not @ordrs pudlic;
and that if such evidence is admitted
i;;ithout objection at the trial, it can-
Dot subsequently be set aside in a
cowrt of appeal.

(3) That parole evidence in commer-
cial matters is admissible against a
written document to prove error. &Txa
INs. Co. v. BRODIE, 5 Can. S. C. R.1,
followed. Appeal dismissed with costs.
Schwersenski  v. Vineberg. Supreme
Court of Canada, June 22, 1891.

ACCOUNTING-—See Partnership 2.

AcCTION FOR DAMAGES—See Dam-
ages.

ACTION AGAINST STOCKHOLDERS—
See Corporations 4.

ATTAINDER—See Confiscation.

ADMIRALTY —SALVAGE.

D, a tug undertook to tow a ship I.
out of the harbour of Quebec to the
foot of the Traverse for $70. When
they had proceeded part of the way
the woather became bad, and the ship
anchored and D. returned to the har-
bor. During the night the ship dragged
her anchors and went ashore. B. an-
other tug, went to the ship in the
morning, and shortly afterwards D.
returned to her, and after some bar-
gaining the ship agreed to pay each of
them $600 to pull the ship off and tow
it back to Quebec. On a claim being
made by D. and B. for the above
amount, it was resisted on the ground
that it was obtained from the master
of the ship when he was alarmed for
her safety, and that the claim was an
exorbitant one, and the tugs should be
paid only what the service was reason-
ably worth.

Held :—That D.’s claim was a claim
for salvage and not towage, but that

M.L.D.&R. 1
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. should have stood by the ship and |
was bound to do so, and render all
necessary assistance subject to the |
proper value of her services being
afterwards paid.

That although B. was under no
obligation to stand by the ship as was |
D, yet the master of the ship was mis- |
led by the urgency of the pilot in in- |
sisting upon his securing the services
of the tugs, and that the charge was
an exorbitant one. |

That in the circumstances the offer !
of $150 each made by the ship for the
services was sufficient, and would be
maintained. ZThe Dauntless v. The Ship
Tsmir. Vice-Admiralty Court, Nov.1888,
35 L. C. J. 46. ’

AGENT—See Banks 5—Evidence 2—
Principal & Agent 1.

ARBITRATION—See Criminal Law 8
—Railways 4.

AssSAULT—See Criminal Law 5.

ASSAULT AND BATTERY—See IBvid-
ence 9.

ASSIGNMENT—See Partnership 1.

ASYLUM For THE INSANE—See Nuis-
ance 1.

AWARD—See Arbitration.
Bap Fartir—See Guaranty.

BA1L—See Criminal Procedure 4—
Sheriff.

BANKRUPTCY — (SEE ALSO
PriNciraL and SURETY 2).

AcT OF—NOTICE OF INTENTION TO
SUSPEND PAYMENT.

A debtor sent to his creditors this
letter ;— ¢ Being unable to meet my
engagements as they fall due I invite
your attendance at ”’ (a specified place
and time) ““when I will submita state-
ment of my position for your consider-
ation and decision :

Held :—Aflirming the decision of the
Court of Appeal (24 Q. B. D. 3:0) that
the letter would naturally induce the
creditors to believe that the debtor
intended to suspend payment of his
debts and therefore amounted to a
notice that he was ““ about to suspend

payment of his debts ”” within the |

Monthly Loaw Digest and Repoiter.

meaning of the Bankruptey Act 1883,
sect. 4, sub-sect. 1 and was therefore
an act of Bankruptcy. Crook v. Mor-
ley, 1891, App. Cas. 316.

(Note. English Bankruptcy Act1883,
46 and 47 Vict., c. 52. *“If the debtor
gives notice to any of his creditors that
he has suspended, or that he is about
to suspend, payment of his debts : »*
‘ he commits an act of Bankruptey.*®

Dominion Insolvent Act 1875, 38
Vie., ¢. 16, sec. 3 («). A debtor shall be
deemed insolvent—*¢ if he has called a
meeting of his creditors for the purpose
of compounding with them, or if he
has exhibited a statement showing his
inability to meet his liabilities, or if
he has otherwise acknowledged his
insolvency.”)

BANKS and BANKING.—(Skk
ALEO TAXATION 3—PARTNERSHIP 3.

1. STOCK GIVEN TO ANOTHER BANK
AS COLLATERAIL SECURITY—BANKING
Acr—QUEBEC, arts. 1970, 1973, 1975
C. C.

The Exchange Bauk, in advancing
money to I. on the security of Mer-
chants Bank shares, caused the shares
to be assigned to their managing
director and an entry to be made in
their bcoks that the managing director
held the shares in question on behalf
of the bank as security for the loan.
The bank subsequently credited F.
with the dividends aceruing there-
on, Later on, the managing director
pledged these shares to another bank
and absconded.

Ifeld :—Affirming the judgment of
the court below, that upon repayment
by F. of the loan made to him, the
Exchange Bank was bound to return
the shares or repay their value. Appeal
dismissed with costs. The Ixchange
Bank v. Fletcher. Supreme Court of
Canada.

2. MEASURE OF DAMAGES FOR Mis-
TAKE IN NOT PAYING CHECK.

(1) Where a banker refuses to pay
the check of a depositor engaged in
trade, who has sufficient funds on hand
for that purpose, in the absence of
evidence of malice or special injury to
the depositor, more than mere nominal



Monthly Law Digest and Reporter.,

damages are, even in such case re-
coverable although the refusal to pay
the check was occasioned by the mis-
take of the bank in bookkeeping., With-
out proving special damages in such a
case the jury may allow the Plaintilf
temperate or substantial damages.

(2) Check Marked, ** Refused forwant
of funds >’— Damages.

To return a check marked * refused
for want of funds ™ to the holder,
especially through a clearing house,
certainly tends to bring the drawer of
that check into disrepute as a person
engaged in mercantile business ; and
a single refusal of that kind may, and
frequently does, bring ruin upon a
business man, and it is often impossible
to prove special or actual damages.

(8) Blalice—Intention.

Malice in a legal sense means a
wrongful act done intentionally with-
out just cause or excuse, so here the
bank wrongfully refused to pay the
checks of the appellee; that refusal
was intentional and without just ex-
cuse. There were, therefore, all the
clements of legal malice, although
there might have been no intention to
injure the appellee. Schapnr v. Erh-
man, Supreme Court of Ilinois, Oct.
31, 1891, 24 Chicago, L. N. 84.

3. DISCOUNTS.

Defendants drew a draft at 30 days,
payable to themselves, and, having
endorsed it to the plaintiff bank ¢ for
collection,” sent it to plaintiff in a
letter, offering it the paperif it wished
to discount it, and send them a check
for the amount, which offer was acecept-
ed and complied with by plaintiff ;
Held, that plaintiff became the holder
and owner of the draft for value, and,
on its being dishonored by the acceptor,
cculd sue defendants thereon. Payne
v. Albang City Nat. Bank, Ind, 28 N. E.
Rep. 432,

4. DIRECTORS — LIABILIEY FOR RE-
PRESENTATIONS.

Defendants, as directors, during a
run on their bank, posted conspicnous-
ly in the bank a notice, signed by them,
and addressed to the general publie,
representing the bank to be solvent.

3

i Plaintiff saw the notice, and, after con-
sultation with the directors, loaned the
baitk money, which was lost.

Ileld :—That the notice, not being
addressed to the plaintiff, could nog
entitle him to recover from the direc-
tors, under R, L. V. s, 983, which
provides that no action shall be brou ght
to charge any person upona representa-
tion concerning the credit of another,
unless such representation is in writ.
ing, and signed by the party to be
charged ; and the fact that the notice
was signed by aefendants as directors
would prevent a recovery from them
individually, even if the notice were
a sufficient representation in writing,
Such representation in writing cannot
be aided by evidence of additional
verbal representations, First Nuational
Bank of Plattsburg v. Sowles et al, Ver-
mont Circuit Curt.

9. AGENT OF—EXCESS OF AUTIOR-
1TY. (Nova Scotia).

K., agent of a bank and also a mem-
ber of a business firm, procured accom-
modation drafts from a customer of the
bank, which he discounted as such
agent, and without indorsing the
drafts used the proceeds, in violation
of his instructions from the head office,
in the business of his firm. The firm,
having becume insolvent, executed an
assignment in trust of all their prop-
erty, by which the trustee was to pay
“all debts by the assignors or either
of them due and owing or accruing or
becoming due and owi ng ?’ to the said
bank as first preferred creditor, and to
the makers of the accommodation pa-
per, among others, as second preferred
creditors. The estate not proving suffi-
c¢ient to pay the bank in full, a dispute
arose as to the accommodation drafts,
the bank claiming the right to disavow
the action of the agent in discounting
them and appropriating the proceeds
in breach of his duty ; the makers claim-
ing that they were really debts due to
the bank from the insolvents. In =
suit to enforce the carrying out of the
trusts created by the assignment

dleld, affirming  the judgment of -
court below, Gwynne, J., dissenting,
that the drafts were “ debts due and
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owing ”” from the insolvents to the
bank and within the first preference
created by the deed.

Per Ritchie C. J. : K. procured the
accommodatiou paper for the sole pur-
pose of borrowing the money of the
bank for his firm, and when the firn
received that money they becamedebt-
ors to the bank for the amount.

Per Strong and Patterson, JJ., that
the agent being bouna to account to
the bank for the funds placed at his
disposal, beecame a debtor to the bank,

on his authority being revoked, for the |

amount of these drafts as money for
which he failed to account. The right
the bank had to elect to treat the act
of the agent as a tort was not impor-
tant, as in any case there was a debt
due.

Per Gwynne, J.: The evidence does
not establish that these drafts were
anything else than paper discounted in
the ordinary course of banking busi-
ness, as to which the bank had its
recourse against all persons whose

names appeared on the face of the,
paper, and were not obliged to look to ;

any other for payment.

Appeal di .issed with costs. Mer-
chants Bank of Halifux v. Whidden,
Supreme Court of Canada, May 12th,
1891.

BENEFICIARY—See Insurance, 2.

BILLS OF EXCHANGE AND
NOTES — (SEE aLs0 PrINciPAL &
AGENT 2—PARTNERSHIP 4—PAYMENT
—Privciral. & SURETY 1).

1. DEmAND NoTE—On a demand note
providing for a reasonable attorney’s
fee in case of suit thercon, the maker
is entitled to demand of payment before
suit can be brought, and it is error in
an action on such note, to render judg-
ment for plaintiff on the pleadings, if
the answer alleges that payment wa~
not demanded. Prescoit v. Grady, Cal.,
27 Pac. Rep. 755.

2. REISSUE.
One of two joint makers of a note
cannot, after taking it up, reissue it.

Stevens vs. Hannon, Mich., 49 N. W.
Rep. 874

{
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3 INDORSER WITHOUT RECOURSE.

An indorser of a promissory note
¢ without recourse” for value, con-
tracts and engages that the signatures
borne by said note as makers or prior
indorsers are the genuine signatures of
the persons t,herehy repr esented, and
that such note is their valid obligation.
Palmer v. Courtney, Neb., 40 N. W,
Rep. 754,

4. Sr.eNcl

In a suit upon a promissory note by
the payee against one whose name was
signed thereto as maker, where the
only defence pleaded was the non-
execution of the note : Held, that the
silence of defendant under the cir-
cumstances of the case was legitimate
evidence in behalf of plaintiff’ tending
to prove the execution of the note by

3 AS EsTOPPEL.

defendant, or by his authority. Lo-
throp v. Unwion Bank, Colo. 27 Pac.
Rep. 696.

A, Coxrrict or Laws.

A promissory note was dated and
executed at Cheyenne, Wyoming, and
by its terms was payable there. 'The

maker wasa W yoming corpovation hav-
ing most of its 1)1'operty and transact-
ing the greatest part of its business in
Nebr: aska. The payee was a resident of
Wyoming. The note provided for in-
terest at 15 per cent perannum, which
was lawful in Wyoming where the note
was made. The note was given for a
loan of money, and was Seemed by
mortgages executed in Wyoming on
certain propelts of the coxpommon,
sitnated in this State. The payee and
mortgagee refused to pay the money
until he examined the records in this
State to see if the property was clear
from inecnmbrances. On making exam-
ination and finding no liens, the money
was paid over in this State, and the
note and mortgages delivered here.
There was evidence tending to show
that the agreement for the loan was
made in ffood faith in Wyoming, and
not as « «Iev:ce for securing interest in
excess of that allowed by the laws of
this State. The finding of the District
Court that the note is a Wyoming con-
tract, and its validity is not governed
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Erie Railway v. Huffman.
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by the laws of Nebraska, upheld. Coed |
v. Home Cuattle Co. et al., Supreme’
Court, Nebraska, Sept. 15, 1891, 24
Chicago L. News, 59,

BOARDS OF HEALTH - SEE '
ALSO MouN. COrRPORATIONS No. 8.

County boards of health are eorpo-
rate bodies, invested by statute with !
functions of a public nature, to be:
exercised for the public benefit, and in |
the absence of such remedy conferred
by statute are not liable in an action :
of tort for damages in the performance
of an official duty. JForbes v. Board
of Health of Escambic County, Florida
S. Court, Aug. 15, 1891,

DAMAGES.

The defendant in response to an ad- !
vertisement by the Plaintiff, sent in a
tender for the construction by him of
certain works. His tender was defee-
tive in that it was not executed byany
sureties as directed by the advertise-
ment and was not accompanied by a
deposit. The tender was not accepted,
but negotiations took place between
the plaintiffs and the defzndant in
connection with it and the defendant
signed a bond conditioned to, within
four days, furnish the sureties and
make the deposit and execute all pro- ‘

i
|

i
|
1
|
BOND — CONDITION — BREACH— |
|

per and necessary agreements for the
doing of the work in question. The
terms of thie contract had not been .
settled between the parties. The de-
fendant did not within four days fur-
nish sureties or make a deposit or sign |
any agreement, and no agreements

were within that time tendered to him

for execution. |

Held, that it was the duty of the |
plaintiffs to prepare the agreements
and tender them to the defendant for
execution, and that as they had not
done this there was no defanlt on the
part of the Defendant of which they
could complain and no liability for
damages. Brantford, Waterleo & Lake

BrEACH—See Bond—Contracts 6—
Damages 2,

BRrIBERY—See Criminal Law 4.

BurpieN OF PRroor-—See Criminal
Procedure 3—Jusurance 9.

+ Burcrnary—Sece Criminal Procedure
7.

CAPITAL PUNISHMENT—See Confis-

' cation.

CAriTAlL STocKk—S8ne Corporations 3.

CARELESS DRIVING—See Negligence
13.

CARRIBEBRS — (Set ALso NEGLI-
GENCE 6).

1. EJECTION OF PASSENGER.

Under compiled Laws of Utah, §2354,

which provides that ¢ any passenger
who refuses to prepay his fare or toll

t on demand may be put off the cars at

any stopping place the conductor or
employee of the company may cleet,”
the company has no right to eject a

passenger for non-payment of fare
except abt a stopping place. Nichols

v. Union Pac. Ry. Co. Utah, 27 Paec.
Rep. 693.

2. BENEFIT OF INSURANCE.

An insurance policy on cotton con-
signed from Texas to Liverpool stipu-
lated that it was not to cover the com-
moun law liability of the common car-
rier, but that, if the cotton were losy
while in the care of any common car-

: rier, the underwriter should advance

to the assured an amount equivalent to
the insured value of the cotton so lost,

~and if the carrier proved liable, the
I assured should return to the under-

writer the amount received from the
carrier ; Held, that @ railroad company
to whom the cotton was consigned was
liable for loss resulting from its negli-
gence, though the bill of lading stipu-
lated that the company should have
tull benefit of any insurance that had
been effected on the cotton. Gulf,
etc., Ry. Co. v. Zimmerman, Tex., 17
S. W. Rep. 239.

3. CoNTRACT — LIABILITY FOR IN-
JURY-—LIMITATION.

(1) In parsuance of an inquiry from
a shipper, a railroad company inform-
ed him of the through rates of trans-
portation for certain goods to a poins
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beyond its own line. The goods were
subsequently delivered to the com-
pany, and received by it addressed to
such point, which the company could
reach by means of connecting railvoads.
Held, in an action for the non-delivery
of some of the goods and delay in
delivering others, that these facts were
sufficient to sustain o finding that the
company had agreed to transport vhe
goods beyond its own line to the place
to which they were consigned. (2)
Where the bills of lading or receipts
given to the shipper when he delivered
the goods to the carrier for transporta-
tion were surrendered by him on
receiving the goods at their destina-
tion, the fact that he did not produce
the bills or prove their contents at the
trial does a0t give rise to a presump-

tion prejudicial to him as to the terms

of the contract of shipment contained
therein. (3) The ecarrier, whicii had

!

entered into 2 contract with theshipper .

for the transportation of the goods to
the place of destination, had no right
to make inconsistent stipulations with
the persons who delivered the goods
for the shipper; and provisions and
conditions in theshipping bills, signed
by such persons without the knowledge
of the shipper, limiting the liability of
the carrier to points on its own road,
cannob be considered as applicable to
the shipment in question. (4) A pro-
vision in shippingbills that the carrier
shoulu not be responsible for delay in
the transit of the property does not
relieve it trom liability for delay occa-

sioned by itsown negligence. (5) A pro- |

vision in shipping bills exempting the
carrier from liability for damages,
unlessawritten noticeof the particulars
of the claim is given to the freight
agent at or necarest the place of deli-
very, within thirty-six hours after the
goods have been delivered, is ap-
plicable to shipments beyond the
carrier’s line as well as to shipments
to points on itsline. (6) Such provision,
which limits to thirty-six hours from
the delivery of the goods the time
within which notice of the particulars
of the claim can be given, is void in so
far as it applies to a shipment of acar-
load of potatoces, since the timeallowed
for making the examination and pre-

Monthly Law Digest and Reporter.

ferring the claim is unreasonably short.
Jennings v. Grend Trunk Ry. Co. of
Canada, New York Court of Appeals,
Second Division, Oct. 6, 1891.

Cans—CovurLING~—See DMaster and
Servant .

CirARITABLE INSTITUTION—See Tax-
ation.
CizarTER—See City Charter.

CHARTER-PARTY — CoNsTRUC-
TION—DEMURRAGE—CUSTOM OF THE
Porr.

A charter-party stipulated that a
vessel should proceed to ¢ Porfugalete,
or any other usual ore loading-place
in the river Nervion, not above Lu-
chany, as ordered by merchant’s agents
on arrival, or so near thereunto as she
may safely get and there load in the
customary manner from the factor of
the said merchant a full and complete
cargo of iron ore......... Steamer to be
loaded at the rate of not less than 400
tons per working day as customary,
after being berthed in turn, and ten
days on demurrage over and above the
said lay-days at 16s. 8d. per hour.” The
rules of the port provided that the
turn for loading vessels was to be taken
from an official list of arrivals. The
vessel arrived at Portugalete on 17th
June, and received her official number.
She was ordered by the shipper’s factor

. to load from a particular station or

deposit. On the 21st June, the vessel
was ready to receive cargo, but as other
previous arrivals had to be loaded from
this particular station, she could not
be berthed until June 27th, when her
loading began, which was completed
on the evening of the 28th June. In
the meantime vessels which had arriv-
ed later were able sooner to load their
cargoes from other and less c¢rowded
stations.

In an action for demurrage by the
shipowners, Jleld (diss. Lord Young)
that as the charter-party did not
stipulate that the vessel should berth
in turn at a particular place, she should
have been berthed in turn with other
ships according to the order of their
arrival at any berth whereironorewas
loaded at Portugalete ; that her time
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for loading in turn arrived on 21st
June, and that the defenders were
liable for the detention of the vessel
before the loading commenced. Ste-
phens, Mawson & Goss v. Macleod &
Company, 29 Scottish Law Reporter, 30.

CHILDREN, LOSS OF SERVICE OF~—
$See Negligenee 13.

CHINESE—ExcLusioN Acr—De-
PORTATION.

Where a Chinese person has been
convicted of beinrg unlawfully in the
United States, and the evidence shows
he entered the United States from
Canada, after having been in that
country for a time, he must be returned

to Canada, under the act which pro-

vides thatsuch person shall be removed
to “the country whence he came.?
In re Mah Wong Gee,U.S. D. C.(Vt.),
47 Fed. Rep. +33.

CITY —CHARTER — LIMITATION OF
POWER TO MAKE PURCHEASES — LIABI-
LITY OF CITY.

Held, that there being no provision
in a city’s charter limiting its powers
to make purchases for fitting up rooms
for the use of city officers, or prescrib-
ing any particular manner for making
contracts therefor, the Counecil can
confer the power on a committee, and,
the city having enjoyed the benefit of
work performed and the goods pur-

~ chased, it is liable therefor on quantum

meruit, even though the order was

. given by a single member of the com-

mittee, or by the janitor of the build-
ing, Kramrath v. City of Albany, N.
Y. Court of App. Oct., 6 1S91.

Coxe OveENs—See Damages 3.
COLLECTOR oF TaxEs —Sce Taxation

© 9

CoLrisioNx—See Insurance 10.
Commerce—See Constitutional Law

e

CoxMIssioN—See Sale 5.
CoxyMoN ExprLovyMENT —See Master

- & Servant 8.

Coyraxies — See  Electricity 2 —
Winding up Acts.

CoxprrioNs or PoLicy—Sece Insur-
ance 4. S.

CONFISCATION — PrINE CAPI-
TALE—CGONFISCATION —- POUVOIRS LE-
GISLATIFS.

Jugé :—Que le statut Impérial 33-34
Vict., chap. 23, n’est pas applicable au
Canada.

Que la confiscation des biens d’un
condamné n’est que la conséquence de
Pincapacité de transmettre ses biens
que la loi ¢ivile prononce contre celui
qui a encouru une peine capitale ; que
cette incapacité est exclusivement du
droit civil, qui régit tout ce qui con-
cerne état des personnes, le droit de
propriété et celui de succession.

Que par “PActe de I'Amdrigue
Britannique du Nord 1867, 8. 92, n.
13, la propriété et les droits civilssont
exclusivement du ressort des Iégisla-
tures provinciales, et qu’en ¢onséquen-
ce, en adoptant la disposition contenue
dans les sections 35 et 56 du statut 32—
33 Vict., chap. 29 reproduite daus les
sections 36 et 37 du chap. 181 des Sta-
tuts Refondus du Canada, en autant
que cette disposition s’applique & la
confiscation des biens d’un condamné
3 une peine capitale, le Pulement
Fédéral a outrepassé ses pouvoirs, et
que la loi ainsi votée est inconstitu-
tionnelle, et ne saurait &tre appliquée
en cette province.

Que les articles 35 et 36 du Code
Civile décrdtent la conliscation, en
faveur da Souverain, des biens d’un
condamné i une peine capitale, que
cette loi n’a pas été affectée par les
dits statuts et que le pere n’hérite pas
de son fils condamné & une telle peine.

Qu’en principe, Q*aprés les disposi-
tions du droit de la province sur cette
matitre, les biens sont Q’abord affectés
au paiement des dettes ducondamné et
que la confiscation ne peut s'appliquer
gqu’aun surplus d’icenx, les dettes d¢-
duites.

Dumphy v. Kchoe, Cour Supflricure,
Mountréal 25 juin 1891, 21 Rev. Lég.
119.

CoONFLICT OF Laws—See Bills of Iix-
change and Notes 5.

CoxsrIRACY—See Criminal Law, 3.
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CONSTITUTIONAL LAW —
SEE ALSO CONFISCATION.

1. POWERS OF PROVINCIAT LEGISLA-
TURE—SALE OF LIQUOR.

Held, that the Provineial Legislature
has the right to confer on Municipa-
lities power to prohibit the sale of
intoxicating liquors by wholesale as
well as by rem:], and that 53 Vict. (2)
c¢h. 79, sec. 39, by which the town of
M:xgog is authorized to restrain, regu-
late, or prohibit the sale of any spirit-
nous, vinous, aleoholie or intoxicating
liguors by retail or wholesaie within
the limits of the town, is intre wvires.
Lépine Lawrent, 1+ Legal News,

369.
2. COMMERCE—~TAXATION.

The Act of the XKentueky legisla-
ture providing that Express Compa-
nies within the State shall pay alicense
tax of $3500 or $1,000 per annum,
according as the lines over which they
operate are less or more than 100 miles
in length, is void as a regulation of
interstate commerce, within the inhi-
bition of Const. U. S.,art. 1, s. §, subd.
3, in that it seeks to lay a burden upon
the business of such companies rather
than upon their property.

The Act of the Kentucky legislature
providing that telegraph companies
within the State shall pay a yearly tax
of one dollar per mile for the line of
poles und first wire, and fifty cents for
each additional wire, is also void, for
the same reason. Commonwealth v.
Smith, same v. U. 8. Express Co. Ky.
Ct. App., Sept. 15891, 1¢ Rail. & Corp.
L. J. 362.

CoxsTrucTiION—See Charter Party
—Contracts 6— Guaranty — Insurance
9, 10 ~Principal & Agent 3—Sale of

Goods 2—Trusts—Wills.
CONSTRUGTIVE SERVICE— Sec Ser-
vice.

COXTINUING TRESPASS — See Rail-
ways 1.

CONTRACTS — (SeE ALSO CAR-
RIERS 3—DAMAGES 2—SALE oF Goobs
—INSURANCE 9.

1. SUBSCRIPTION TO AID MANUFACT-
ORY.—Subscribers of money to induce

a person to ereet & mill, who have not
paid up their subscriptions, are not in
a position to sue to enjoin him from
selling, and removing the machinery
theretrom, after operating it for two
years, and finding it a losing invest-
ment.  Adyres v. ])uliou. Mich., 49 N.
W. Rep. 897.

. PERFORMANCE,

Under an oral «ontract, evidenced by
van unsigned written contraet, whereby
| detuxd.m{ agrees to sell pl‘unmis five

| carloads of wood at a fixed price,

P and as much more as might be
| ordered *? by plaintiffs, defendant is
not liable in damages for failure to
carry out the contract after he has
delivered ecight carloads. Bryent v.
Smith, Mich., 49. N. W. Rep. 8§889.

3. Fravo.

The contract under which plaintifl
performed work for defendant con-
struction company in building a rail-
road, provided that monthly advances
were to be made him on the basis of
measurement and classification of the
work by defendant’s engineer, and
that all disputes as to amount and
classification of work were to be
referred to the divisional engineer,
whose decision thercon should be final :
Ield, that plaintifl could maintain an
action for the fraud of defendant’s
exgineer in undervestimating and
classifying his work, without alleging
that reference had been duly made to
the divisional enginecer or that he was
privy to the fraud, so that the reference
would be useless. Meyers v. Pacific
Const. Co., Oreg., 27 Pac. Rep. 584.

4. CoVENANTS For THIRD PERSONS
—RESTRAINT OF TRADE.

(1) Defendant, who owned a factory
for the manufacture of a certain kind
of cheese, designated by a2 certain
name, sold it, together with the secret
of the manufacture, to plaintiffs, and
covenanted that uneither she nor her
hushand, her father, nor her brother-
in-law, who had all assisted her in
running the factory, would impart the
secref to any other person than plain-
tiffs, nor engage in the business of
i m.muﬂu,tmnw or selling such cheeses.




- execute his contract.
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Phe covenant further provided thab
for any violation of the agreement by
defendant, without mentioning the
others, a certain sum should be paid by
her as damages. Jleld, such covenant
is not void as in restraint of trade.
Tode v. Gross, New York Court of
Appeals, Oct. 6, 1891.

5. INTERPRETATION.

A contract for the sale of a stock of
hardware provided on what lerms
certain specified articles weresold,and
then stipulated : ¢ All other stock to
be invoiced at cost price, with eight
per cent on net cost price added for
freight.” It further stipulated that the
purchaser was to take all the binding
twine in stock, and that the price of
the same should be fixed by the price
at which twine manufacturers should
sell twine to dealers during the follow-
ing season.—IHeld, that the purchaser
was not bound to pay 8 per cent, ou the

vost of the twine, as that clause only j

applied to stock sold at cost, and not
to twine the price of which was to be
fixed by its cost the next season. Lund
v. McCuichen, Towa, 49 N. W. Rep.,
99S.

6. CONSTRUCTION - IMPLIED
MISE—DBREACH THEREOF.

Pro-

The suppliant had a contract to carry
Her Majesty’s mails along a certain
route. In the construction of @ govern-
ment railway the Crown obstructed a

carringe of such mails, and rendered it
nwore difficult and expensive for him to
After the con-
tract had heen fully performed by both
parties the suppliant sought to main-
tain an action by petition of right for
breach thercof on the ground that

. there was an implied undertaking on

the part of the Crown in making such

© contract that the Minister of Railways

P

would notso exercise the powers vested
in him by statute as to render the

|

execution of the contract by the sup-
 pliant more onerous than it would
otherwise have been.

Held, that suchan undertaking could
not be read into the contract by im-
plication.

9

Exchequer Court of Canada, Sept. 21,
1891,

7. Norice OF TERMINATION — DE-
FAULT.

A contract which provides that, “if
default shall at any time be made by
the parties of the sccond part in the
performance of the covenants and con-
ditions hereof, and if said defaults hatl
continue for the space of sixty days
after written notice from the parties
of the first part to proceed with the
performance and conditions, then the
said party of the first part may, at its
option, terminate the contract,” cannot
be terminated at will by giving the
parties notice that they are in default,
and that, unless they proceed to carry
out the contract, after sixty days the
same will be terminated, bub there
must be a fault existing at the time of
the notice, which default must continue
for sixty days after notice to proceed
under the contract and strictly perform
its conditions. Hand Stitch Broom Sew-
ing Machine Co. v. Blood, U. 8. C. C.
(N. Y.), 47 Fed. Rep., 361.

S. INPLEMENT—NO Sperciric Tiye
FOR DELIVERY—UNAVOIDABLE DELAY
—REASONABLE TIME.

A firm of iron merchants in May
1887, contracted to supply the mallea-
bleironwork of certain proposed build-
ings. The estimate provided : “The
prices for the above to include all

2 . 2 ' charges for carriage to and delivery
highway used by the suppliant in the ! o P Y

at the job at such times as may be
required by the mason, who will lake
delivery of joists and beams and lay
same.”  TFollowing 2 usual course the
iron merchants exported iron to Bel-
ginm, to be manufactured into girders
and joists and returned to them, but
owing to strikes, and excessive heat in
that country, certain girders which
were ordered between 6th and 15th
June were not delivered till the end
of September and beginning ol October,
from a month to six weeks beyond what
was admitled to be the usual and ordi-

| nary time.

In an action against the iron mer-
chants for damages fov breach of con-
tract, Held, that as the defendants had

Archibald v. The Queen, i taken 2 common course, of ordering
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the ironwork from abroad, the causes
of delay incident to its foreign manu-
facture must be considered, and were
sufficient to exculpate the defendants
from the charge of unreasonable delay
in fulfilling their contract. Daylors
v. MacLellans, et contra, 29 Scottish
Law Reporter 23.

CONTRACTOR — See Master & Ser-
vant 7, 8—Negligence 14.

CoNTRrRADICTION—See Bvidence 1.

CoNTRIBUTORIES—See Winding Up
Acts 1, 2.

CONTRIBUTORY NEGLIGENCE — See
Master & Servant 2—Negligence 9, 12,
16.

COPYRIGHT — INFRINGEMENT —
PusLIC.

Complainants published the enlarged
edition of Webster’s Dictionary of
1864. Defendants published the ‘‘ Fa-
mous Reprint 7 of the edition of 1847,
but omitted a part of the preface, so
that it was uncertain of which edition
it was a reprint. Defendants by their
advertisements, represented also that
their edition, which sold for $1.45, was
a copy of a book that had sold at from
$12 to 315 for 20 years, whereas the
fact was that the edition of 1847 had
been out of print during that time,
and the edition of 1864 was the only
one that had been on the market ;
Held, that the bill disclosed adeguate
cause for complaint, in view of the
allegations that the public had been
deceived, and the complainants had
sustained damage. Merriam v. Famous
Shoe and Glothing Co. U. S. C. C. (Mo.)
47 Fed. Rep. 411.

CorPORATIONS MUNICIPAL—Sce Mu-
nicipal Corporations.

CORPORATIONS—PRIVATE.
1. STOCK—ISSUE TO OFFICER.

A co-partnership was formed to buy
certain  property, thercafter to be
conveyed to a corporation to be form-
ed, and stock issued to each partner
at 870 per share, of the value of 3100
per share, according to the capital
contributed. One partner who became
president of the corporation, was to

Monthly Law Digest and Reporter.

contribute $490,000. He issued stock
to himself accordingly, but in fact only
contributed $133,000 and gave notes
for the balanece, which he afterward
paid with the corporation’s funds;
Held, that the issue of stock by the
president to himself over the amount
actbually paid for with his own money
was frandulent. Huiskamp v. TWest,
U. S. C. C. 111, 47 Fed. Rep. 236.

2. FALSE REPRESENTATIONS— CAPI-
TAL STOCK—STATEMENT OF CORPORA-
TION.

An action for damages for fraudu-
lently inducing plaintiff to take the
note of a corporation by the false
representations of its officers as to the
amount of its paid up capital stock,
cannot be maintained against them by
evidence of the falsity of their state-
ment of the amount of its paid up
capital stock filed with the State com-
missioners as required by the statutes
of Massachusetts, 188t ch. 330, § 3, since
such statement is not addressed to nor
intended for the public. Hunnewell v.
Duzbury, S. C. Mass. 33 Cent. L. J.
357.

3. ACTION AGAINSTSTOCKHOLDERS—
ExECUTION—RES JUDICATA.

A judgment creditor who has had an
execubion returned unsatisfied against
a street railway corporation may main-
tain an action against its stockholders
to recover for the benefit of all creditors
who may desire to be made parties,
the amount due upon unpaid sub-
seriptions for stock. ™The liability of
the stockholders is several, and it is
not necessary to make them all de-
fendants. (Hatch v. Dana, 101 U. 8.,
205 followed.)

Proof that a ereditor has exhausted
his legal remedy against the corpora-
tion is shown by a judgment and
execution thereon returned unsatisfied.

Evidence that the company owns a
large amount of personal property
besides its road and franchise is in-
admissible. The judgment is con-
clusive against the company and its
stockholders, and they cannot show
that the indebtedness for which the
judgment was recovered arose upon
contract which was ultra vires.
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Oue to whom stock is issued, and in
whose name it appears on the book of

the corporation, is liable to the credit- |
ors of the corporation for the unpaid

subseription although he is not the
owner of such stock. Baines v. Bab-
cock, S. C. Cal., Sept. 1891, 10 Ry. &
‘Corp., L. J. 375.

4. Wio IABLE AS STOCKHOLDERS—
RECORD NOT CONCLUSIVE—UNAUTHO-
RIZED 'TRANSFER OF CUSTOMER'S
Srock 10 BROKER’S NAME — DISA¥-
FIRMANCE—ESTOPPEL.

No person can be madeastockholder
without his knowledge or consent, and
in an action to charge a person as a
stockholder the transfer to him upon
the books of the corporation is not
conclusive of his ownership, but the
actual fact may always be inquired
into, and if it be shown that the trans-
feree on the books never consented to
accept the shares, the transfer to him
is null and void.

Hence, where it appeared in a cre-
-ditor’s action to charge defendants, as
the record owners of stock, with an
unpaid assessment thereon, that the
defendants were  brokers who had
agreed to carry the stock on margin
for a customer, and that upon its
purchase by other brokers upon
orders of such customer, the brokers,
instead of delivering certificates to the
defendants with a blank assignment
and power of @ttorney, as usual in such
-eases, had the shares transferred to the
name of defendants and sent them the
eertificates naming defendants as
owners of the stock, and the defen-
dauts, as soon as they saw the certifi-
cates in their name, repudiated the
transfer by notifying the customer to
take up the stock and had it transfer-
Ted from their name and by returning
the certificates to the other brokers
indorsed in blank with instructions to

ssell and have the stock transferred
From defendants’ name, Jeld, that the
defendants had done all that was pos-
Sible or required as a disaffirmance of
$he unauthorized transfer of the stock
and were not liable as stockholders
notwithstanding the fact that before
the resale of the shares the books ef

f
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the corporation were closed and a re-
sransfer could not be made.

The defendants connot be held
liable within the rale that a person
who permits his name to appear and
remainina company’s outstanding cer-
tificates of stock and on its register as

i a stockholder is estopped, as between

himself and the creditors of the Corpo
ration, to deny that he is a stockhold-
er, as that doctrine applics only to one
who is actually a stockholder in fact,
as well as aupon the books of the Com-
pany. Under such circumstances de-

fendants cannot be deemed stock-
holders either in law or in fact. Glen
v. Garth, Supreme Court of New-

York, June 1891, 10 Ry. & Corp. L. J.
396.

CourLiNG CArs—See Master & Ser-
vant 4.

COVENANTS FOR THIRD PERSONS —
See Contract 4.

CREDITOR's DEED—Sece Trusts.

CRIMINAL LAW—
1. PROFANITY.

A complaint for profane swearing
charged that defendant ““ did profanely
curse 77 without setting forth the lan-
guage used. No objection was made at
the trial to the sufficiency of the com-
plaint. The words usel were shown
by the evidenece, and defendant’s coun-
sel told the jury they were the judges
of the law, and that the words used
were not profane. The Court charged
what constituted profane cursing and
the charge was unot excepted to.
Held, that the verdiet cured the defect
in the complaint. Slate v. Freeman,
Vermont Supreme Court, July 27,
1891.

2. LARCENY—EMBEZZLEMENT.

Theevidence showed that defendant,
pretending to illustrate the maunner of
drawings, at the Louisiana Lottery,
placed upon a table a paper covered
with squares and figures, and induced
witness to place his money upon the
table with the understanding that it
would be returned assoon as defendant
had completed the illustration ; that
as soon as the money was placed upon
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the table Defendant took the same, and
refused to return it ; Held, that the
evidence established larceny, and
would not support a couviction for
embezzlement. People vs. Johnson
Cal,, 27, Jac. Rep. 663.

3. HoOMICIDE—CONSPIRACY.

‘Where two persons are jointly indict-
ed for murder, a conspiracy to do the
act may be proved on the trial of one
to show theintent with whieh he acted,
and the jury may be instructed on the
law relative thereto, though no cons-
piracy was charged, as principal and
abettor are equally guilty, and the act
of one is that of both. Dorsey vs. Com-
monwealth, Ky. 17, S. W. Rep., 183.

4. BRIBERY.

Const. Pa. art. 3, § 32, provides that
persons may be compelled to testify in
any lawful proceeding against one
charged with bribery, but that such
testimony shall not be afterwards used
against the witness, except for perjury
in giving such testimony :

Held, that the words ‘¢ offence of
bribery 7’ include bribery of delegates
to a convention for the nomination of
a candidate for Congress. Common-
wealth vs. Bell, Penn. 22, Atl. Rep.,
641,

5. FELONIOUS ASSAULTL.

Where an indictment charges that
defendant purposely and wilfuily
assaulted the prosecuting witness with
a pistol, with intent to kill him, evid-
ence that they had had a diffieulty a
few days before the alleged assault, in
which defendant put his hand into his
pocket, as if to draw a weapon, is
competent, as tending to show the
wilfulness of the act, and intent with
which defendant used his pistol. Stale
v. Mounts, Mo. 17, S. W. Rep. 226.

6. HoMICIDE—MANSLAUGHTER.

One who goes to another’s house,
where the inmates are quiet and in-
offensive, and, with pistol in hand,
originates a difficulty, and undertakes
to intimidate them, and by his conduct
causes a person to shoot him, is guilty
of voluntary manslaughter, if after
being shot, he pursues and kills such
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person. Main v. Commonwealth, Xy.,
17 S. W. Rep. 206.

7. DISTURBING PUBLIC WORSHIP.

Where two are charged in one count
of the same indictment with a mis-
demcanor committed by disturbing a
congregation of persons assembled for
divine service, in order to convict
both, the evidence of guilt must apply
to one and the same transaction. Two
separate and independent transactions
on the same day, at the same church,
will not support the indictment; one
of the accused having disturbed the
congregation at 12 o’clock and the
other at 1 o’clock, and there being no
concert or connection between the two
offenders. Jackson v. State, Ga., 13 S,
E. Rep. 689.

S. EVIDENCE MANUFACTURE OF
FALSE EVIDENCE, ATreEMPT TO PER-
vERT DUE COURSE OF JUSTICE—JUDI-
CIAL TRIBUNAL—ARBITRATORS—TANM-
PERING WITH ARBITRATION SAMPLES.

It is not necessary in order to com-
plete the offence of attempting to per-
vert the course of justice by the
manufacture of false evidence, that
such evidence should be made use of.

To tamper with evidence to be laid
before arbitrators, appointed by the
parties to a contract for the deter-
mination of differences arising under
such contract, is to attempt to pervert
the court of justice by misleading a
tribunal of a judicial nature.

The prisoner wasindicted for having
unlawfully, knowingly, and designedly
altered the character of the contents of
certain sample bags of wheat which
had become, and were, evidence to be
used betore arbitrators appointed in
accordance with the terms of a contract
to decide any qguestion that might be
in dispute between the buyers and
sellers of a cargo of wheat, with intent
thereby to pass the same off as true
and genuine samples of the bulk of such
cargo, and thereby to injure and pre-
judice the buyers of the cargo and to
pervert the due course of law and jus-
tice. By a contract for the sale of a
cargo of wheat, certain stipulations
were made for the settling of any dis-
putes that might arise by arbitration,
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and, for the purpose of being used as
evidence, in any such arbitration,
samples were taken trom the bulk by
the prisoner on behalf of the seller,
and by another person on behalf of the
purchaser. Such samples were sealed
and taken to the prisoner’s house, and
while they were in his possession the
prisoner tampered with them by ex-
tracting the contentsof the bags, which
The cleaned and replaced in the bags
without Dbreaking the scals, thereby
producing very much better samples.
The samples so altered were for-
warded by the prisoner to the London
Com. Trade Association, who by the
terms of the contract were to appoint
arbitrators in default of arbitrators
being appointed by the parties should
any question be in dispute, and who
were also to select a committee of
appeal if necessary for the purpose of
hearing and finally deciding any ap-
peal against the award of thearbitrator.
No arbitration in fact ever took place.
Held :—'That the indietment was good
-and alleged an offence, although it did
not allege that an arbitration took
place, or that the sumples were used as
-evidence; that the offence committed
by the prisoner was not a mere private
‘cheat, but was an attempt to mislead
a tribunal of a judicial nature by the
manufacture of false evidence; and
that it was therefore not necessary that
the evidence should have been in fact
used in order to constitute the offence
«charged.
Ileld :—Also, that, inasmuch as the
prisoner had forwarded the samples
when altered to the Association in
-London, and had thereby put it out of
this power to retract what he had done,
-he had done all that he could do to
“pervert the due course of law and
Justice, and was therefore rightly con-
“victed upon the evidence of the offence
“with which he was charged. Reg. v.
“Vereones, 17 Cox’s Crim. Law Cases
‘;267’

B
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CRIMINAL PROCEDURE.
TRIAL.

1. RzasoNABLE DounT.

Instructions to the jury that “a
reasonable doubt is an actual, substan-
tial doubt, avising from the evidence
or want of evidence in the case.” IHeld,
not errer. Langford v. State, Neb. 49
N. W. Rep. 766.

2. SUFFICIENCY OF VERDICT.

A verdict of guilty, inadvertently
written on a quashed indictment,
instead of being so on the real indict-
ment on which the prosecution is based
and carried on is not on that account
a nullity. It is not sacramental that
it be written, or, when written, that it
be signed or put on the indictment. It
is surely of equal, if not superior,
dignity to a verdict rendered ore tenis
or unsigned in open court by the jury.
State v. Jenkins, La., 9 South. Rep.
905.

3. HoaricinE—BURDEN oF PROOY.

In a prosecution for murder the
Court instructed that the burden of
proof was on defendant to show the
absence of malice, unless the prosecu-
tion ‘¢ shows that the crime only
amounted to manslaughter, or that
defendant was justifiable or excu-
sable : ’* Ileld, that while standing
alone, the instructionignored the gues-
tion of mitigating circumstances which
may have been proved, yet, as the
charge as a whole stated the law
correctly, and the evidence of the
prosecution ‘¢ tends to show » man-
slaughter, it Wwas not erroneous.
People v. Ah Jake, Cal. 27 Pac. Rep.
595.

PRACTICE.

4. ADMISSION TO BaIL.

Where petitioner’s conviction of
murder was reversed, with orders for
a new trial, and he was admitted to
bail, a writ of mandamus will be denied,
to admit him to bail during the
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progress of the second trial. Hull v.
Reilly, Mich. 49 N. W. Rep. 869.

5. NoLLE PROSEQUI.

In case a party is charged with
burglary and larceny in one count and
is tried and found guilty as charged,
and thereafter files a motion for a new
trial on the sole ground that the proof
adduced was insufficient to sustain the
indictment for burglary, feld, that, at
this stage of the proceedings, it was
competent and admissible for the
district attorney to enter a nolle pro-
sequi as to the charge of burglary, and
prevent a new trial being granted.
State v. Washinglon, La, 9 South. Rep.
927.

6. GRAND JURY—REMOVAL OF Dis-
QUALIFIED MEMBER.

The drawing and placing of a disqua-
lified persom on a grand jury, as a
member thereof, and the subsequent
removal of such person from it, by the
court, after impanelment, on objection
of defendant, for proper disqualifica-
tion, do not so vitiate or infect that
body as to paralyze it, and blot it out
of existence. Anindictment presented
with a true bill by the body, as it
remained constituted, is valid, and
should not be quashed, although the
motion be made before convietion.
State v. Cansey, La. 9, South. Rep., 900,

7. BURGLARY—CHARGING LARCENY.

A count of an indictment alleging a
breaking and entering into a dwelling
with intent to steal goods therein, and
actual larceny therein is not bad as a
count for burglary because that part
charging larceny is not drawn with
sufficient precision to support a con-
vietion of larceny, as the breaking and
entering are charged to havebeen done
with intent to commit larceny, a charge
of actual larceny is not necessary, and
may be rejected as surplusage. State
v. McClung, W. Va. 13, S. E. Rep.,
654.

CustodM orF THE Porrt—See Charter
Party.

DAMAGES (MEASURE OF)—See Banks
2—Damages 5
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DAMAGEHES — See also BoNp —
MASTER & SERVANT—NEGLIGENCE—
NUISANCE 2 — RAILWAY 2 — SALE oY
Goons 7, 8.

1. JTCE—DESTRUCTION.

In an action for the loss of ice
destroyed by defendants by draining
the waters of & pond, the measure of
damages is the value of plaintiit’s
right to harvest the ice upon the pond,
and so to make it his property at the
time it was destroyed. Handforth v.
Maynerd, Mass., 28 N. Ii. Rep. 348.

2. BREACH oF BUILDING CONTRACT.

Plaintiff agreed to build an extension
to defendant’s water tower, and de-
fendant undertook to maintain the
water level in the tower at such a
height as to enable plaintiff’s workmen
to stand on a raft in performing the
work.

1Ileld :—'T'hat for defendant’s default
in not maintaining the water at the
agreed level, whereby p.aintiff was
compelled to construct a scaffold on
the outside of the tower, plaintiff could
recover only the increased expense
incurred by him in erecting the scaffold
over what it would have cost him to
perform the work as contemplated in
the eonfract, and was recovery for the
entire cost of the scaffold was error.
Nason Manufacturving Co. v. Stepheus,
N. Y. Court of Appeals, Oct. 6, 1891.

3. CoiE OVENS—INJURY TO ADJOIN-
ING LAXND.

When a company establishes an
oven for the manufacture of the coke
of other companies, and its location is
due entirely to the convenient prox-
imity of the mines of such other
companies, and not to the development
of any mines of its own, an injury to
adjoining land from smoke and steriliz-
ing gases is not irremediable, as the
necessary consequence of the company’s
legal right to develop its property, but
is the consequence of devoting its land
to manufacturing; and therefore, while
the person who sustains injury is not
entitled to an injunction, if the oven
has been well located and is as remote
from dwellings as any that can be
found in that region, heis nevertheless
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entitled to damages in an action at
law. Robb v. Carnegie Bros. & Co. Penn.
22 Atl. Rep.649.

4. PROPERTY — INJURIOUS AFrEC-
TTON OF BY CONSTRUCTION OF PUBLIC
W oRK—OBSTRUCTION OF ACCESS.

The defendant was the ownev of a
dwelling house and property fronting
.on a public highway. In the construe-
tion of a Government railway the
Crown erected a bridge or over-head
crossing on a portion of the highway
in such manner as to obstruct access
from such highway to the defendant’s
property which he had theretofore free-
1y enjoyed. Held, that the defendant
was entitled to compensation under
the Government Railways Act and the
Expropriation Acts. The Queen v.
Malcolim, Exchequer Court of Canada,
Sept. 17, 1891.

5. LAND—INJURIOUS AFFECTION OF
—CONSTRUCTION OF A RAILWAY SID
ING ON A SIipDE-WALK COXTIGUOUS

THERETO—MEASURE OF DAMAGES.

* Where lands are injuriously aftected,
no part thereof being taken, the
owners are not entitled to compensa-
tion under the Government Railways
Act, 1881, unless the injury (1) is
occasioned by an act made lawful by
the statutory powers exercised, (2) is
:such an injury as would have sustained
-anaction but for such statutory powers,
.and (8) is an injury to lands or some
sright or interest therein, and not a
Cpersonal injury, or an injury to trade.
“The construction of a railway siding
along theside walk contiguous to lands
“shereby access to such lands is inter-
fered with, and the frontage of the
property destroyed for the uses for
-which it is held (in this case for sale
Adn building lots), is such an injury
~thereto as will entitle the owner to
~eompensation.
% Quaere : Whether the rule that
compensation in cases of injurious
<aftection only must be confined to such
“damages as arise from the construction
sof the authorized works, and must not
‘be extended to those resulting from
“the user of such works, is applicable
to cases arising under the Government
Railways Act 1881. The Queen v. Barry

N

15
et al. Exchequer Court of Canada,
Sept. 17, 1891.

DANGEROUS PREMISES — See Negli-
gence 11.

DECEIT—EVIDENCE.

A party cannot sustain an action for
deceit where no harm has cometo him,
Deceit and injury must concur. Alden
v. Wright,Minn. 49 N. 'W. Rep. 767.

DeravrLT—See Contract 7.

DEFECTIVE APPLIANCES—See Mas-
ter & Servant 5.

DEFECTIVE SEWERS—See Municipal
Corporation 3.

DEFECT IN SYSTEM—See Master &
Servant 11.

Drray—See Contract S.

DELIVERY AND ACCEPTANCE — See
Sale 10—Contract 8.

DEMAND NoTES—See Bills & Notes 1.

DEMURRAGE—See Charter-Party.

DEPORTATION—Sce Chinese.

DIRECTORS — LIABILITY OF — See
Banks & Banking 4.

Discounts—See Banks & Banking 3.

DiISMISSAL, ARBITRARY RIGHT OF-—
See Master & Servant 9.

DISQUALIFICATION — See Municipal
Corp. 7.

DISSOLUTION OF PARTNERSHIP—See
Partnership 5.

DISTRIBUTION OF INTESTATE ESTATE
—See Statutes 2.

DISTURBING PUBLIC WORSHIP—See
Criminal Law 7.

DivipeExDps—See P7 .. vipal & Surety
2

DounT—See Criminal Procedure 1.
_ Dykte—See Municipal Corporations
7.

EaseMENT—See Evidence 5.

ELECTIONS, MUNICIPAL—Sece Muni-
cipal Elections.

ELECTION PETITION—See Practice 2.
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BELECTRICITY—SEE A180 TAXA-
TION 4.

1. BLECTRIC RAILWAYS—TELEPHONE
—INJuNcTION.

A grant by the legislative and mu-

nicipal authorities to a street railway |

company to use electricity as a motive p . R
! t does n)ot designate : rized to build and maintain general sub-

power, though 't
the particular system by whlch the
power is to be supplied, does not give
the company a right to use a system by
the use of which the electricity will
pass from the street and interfere with
the current of a telephone company
which has pre viously ‘mfum erected
its poles and wires on private pro-
perty, where there are other systems
which might be used by the railway
company at a greater expense, buf at
less additional expense than would be
required for the telephone company to
change its system.

When a street railway company is
about to use electricity as a motive
power, to be supplied by a system
which will allow the current to escape
to the wires of a telephone company
erected on private property, and to
continuwously interfere with and injure
the Dbusiness of the telephone com-
pany, an injunction will lie, there
being no adequate remedy at law.
(But; compare Cincinnati.
Plane Ry. Co. v. City and Suburbun Tell.
Ass'n., 10 Ry. & Corp. L. J. 82, holding
that the remedy of the telephone
company was to readjust its methods

to meet the condition created by the |
introduction of electro-motive power |

upon the street Railway).
Where, in an action foran injunction

an appeal was taken to the court of

appeal from an order granting a

temporary injunction, and the court of

appeal dismissed the appeal on the
ground that the granting of an injune-
uon £ pendente lite 77 was a discre-
tionary order, and not reviewable,
Held, that there had been no determin:m-
tion of the case on its merits, notwith-
standing the views expressed in the
opinion thereon. Hudson River Tele-
phone Co. v. Watervliet Turnpike & .
R, Co., N. Y. Supreme Court, Sept.
1891, 10 Ry. & Corp. L. J. 364.

Tuclined |
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2. BLECTRIC COMPANIES—RIGHTS OF
IN SUBWAYS.

The plaintiff, an electrical illuminat-
m(r company, applied for and was
mted space for its wires in an

i el(,(,trxc subway constructed by defend-

ant, a corporation having a gquasi-
public character and specially autho-

ways for electric wire under contract
with the board of commissioners of
electrical subways. At the time of
plaintifi’s application it was chargeable
with knowledge of general rates fixed
by the defendant for the use of allotted
ducts although no special agreement
to pay such rates was proved.

Ield, that by plaintift’s acceptance
of a duet under such circumstances, an
implied contract to pay such regular
rates arose.

Held, further, that if, as plaintiff
claims, it took possession without a
binding contract, such possession was
that of a bare licensee and, after due
notice to remove, it became a trespas-
ser, and defendant might summarily
remove an apparatus thus trespassing
on the subway ; that if a contract
exists plaintift must abide by its terms
or seek its modification in the manner
prescribed by law, but that such con-
tract does not create the ordinary
relation of landlord and tenant so as
to limit the defendant’s remedy to a
suit to recover rent, and that the
defendant may lawfully remove the
wires unless the agreed sum is paid;
$0 that upon no theory would plaintift,
without having paid for the use of the
duct at the rate fixed by defendant up
to the date of the application, be
entitled to an injunction against the
removal of the wires. The Brush Elec-
tric Illwminating Company, Appell
ant v. The Consolidated Telegraph and
Llectrical Subwey Company, Respond-:
ent. N. Y. Supreme Ct. Oct., 1891
24 Chicago L. News 73.

ELEVATED RAILWAY—Sece Railways
1.

EBrevared TrRaAMWAY—See Eminent
Domain.

EMBEZZLEMENT—See Criminal Law
2,
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EMINENT DOMAIN.
Pusric Usk — ELEVATED
WAYS.

In condemnation proceedings by an
clevated tramway corporation organ-
ized under Laws of' 1888, chap. 462, it
appeared that the southerly terminus
of petitioner was accessible only by a
private road, and that up to the date
of the petition the road had been used
solely for trausporting stone for a
private corporation in which the in-!
corporators of petitioner were interest- |
ed. It was claimed that it was the
intention to carry [reight for any per-
son offering the same to the extent of
its surplus capacity after supplying
the private corporation.

Ield :—That in view of the object of
its corporate existence, and the manner
in which it had Dbeen and was to be
operated, the evidence failed to estab-
lish that the taking sought was for
public use. Jn re Split Rock Cable
Road Co. N. Y. Court of Appeals, Oct.
6, 1891.

SMPLOYER AND WORKAMMAN — See
Master & Servant 11.

Error—See Account.

TRAM-

ExroprrEr—See Bills of Exch. and ; 10 A
“witness who visited the scene of the

Notes 4—Corporations 5 — Municipal
Corporations 7.

BEVIDENCE—Sece :also CRIMINAL
LAW S—DECEI'T—INJUNCTION 2— Li-
BEL & SLANDER 1—PARTNERSHIP 4—
SALE 0¥ Goons 9—WILLS 6.

IN CIVIL CASES.

1. CONTRADICTION—SILANDER.

Where, in an aetion for slander, a
wituess testified that the words were
spoken of plaintifl’s business, in con-
sequence of which an employee left
the service, but that he could not fix
the time the words were uttered, it
was competent to show, for the pur-
pose of.contradiction, that on a former
trial he had testified that the words
were spoken before the employee left.
Blmer v. Fessenden, Mass. 28 N. E.

Rep. 299,

2, ADMISSIONS OF AGENT.

Where the proof fails to show that
the wife of the person in possession of
a farm had authority to control the
business in the absence of her hus-
band, the admissions of such wife in
regard to the business of the farm
cannot be received, and an instruction
submitling them to the jury is errone-
ous. Norfolk Nal. Banlk v. Wood, Neb.,
49 N, W. Rep. 958.

3. Parorn.

Where a written contract™stipulates
that one party is to deliver to another
3800, “ in wall-paper at wholesale
priee,  parol evidence is admissible,
in a suit for non-delivery of the paper,
to show that the parties agreed at the
time of making the contract that the
wholesale price should be the price
then fixed by a printed card of prices
which was delivered to the purchaser.
Fawkner v. Lew Smith Wall Paper Co.,
Towa, 49 N. W. Rep. 1003.

4. PERSONAL INJURIES.

Where it is alleged, in @ suit for
injuries causing the death of w locomo-
tive engineer, that the cngine was
derailed by siriking some ice that had
been washed on the track by the over-
flowing of a creck, the testimony of a

wreck shortly after the accident, as to
whether the ice appeared to have been
struck by the engine, is not objection-
able, as calling for the opinion of the
witness on & material question. Scagel
v. Chicago, etc. Ry. Co., lowa 49 N. W,
Rep. 990.

5. INJUNCTION — BEASEMENT — DaAd-
AGES.

In an action against an elevated
railway company for damages and an
injunction, it is error to exclude
evidence of the general effect of the
road upon the easements of light, air
and aceess of other property in the
vieinity of and on the same avenue
with the premises in suit.

In such an action it is also error to
exclude evidence as to the effect of the
operation of the road upon business,
and as to the course of business since
its erection in said avenue and vicinity.

M.L.D.&R. 2,
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Anne Maria Doyle, Respondent v. The
Manhattan Railway Company and the
Metropolitan Elevated Railway Cempany,
Appellants, New York Court of Ap-
peals, Oct. 1891. 24 Chicago L. N. 79.

IN CRIMINAL CASES.

6. FALSE SWEARING,

On an indictment for false swearing
evidence that the judge who adminis-
tered the oath was in the exercise of
the duties of his office is suflicient on
this point, in the absence of counter
evidence. Dowdy v. Commonwealth,
Ky., 17 8. W. Rep. 186.

7. HOMICIDE—DECEASED’S CHARAC-
TER.

Defendant’s personal knowledyge of
the violent and dangerous disposition
of deceased would not entitle him to
evidence of the knowledge of othersin
that regard as corroborating his know-
ledge, unless he first testified to such
personal knowledge. Dribune v. Com-
monwealth, Ky. 17 8. W. Rep. 186.

S. INSANITY.

To justify the Court permitting a
non-expert witness, in a criminal case
to express any opinion at all as to the
sanity of defendant, the witness must
have had adequate opportunity of
observation and judging of defendant’s
capacity. State v. Williemson, Mo.,
17 8. W. Rep. 172,

9. ASSAULT AND BATIERY.

In an action for assault and battery,
where it is shown that defendant
assaulted plaintiff, a boy of 13, on the
street, it is not competent for plaintiff
to show that at the time of the assaulg
the by-standers asked a policeman to
arrest defendant. and threatened per-
sonal violence to him, (defendant);
nor is it competent for the by standers
to testify as to what they thought of
the assault, and what they said or did
in consequence of it. JCuhn v. Freand,
Mich. 49, N.W. Rep., 867.

ExecurioNn—See Corporations 4.

EXEMPTION TAXATION — See

Statute 1.

FROM

l
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ExpPRrROPRIATION—See Railway 3.

Farsk EvipDENcE—See Criminal Law
S.

FALSE REPRESENTATIONS—See Cor-
porations 3.

FALSE SWEARING—See Evidence 6.

FAMILY.

In Bstate of Shedd 60 Hun 367, it was
held that & man may have a “family”
although he does not live with them,
44 Alb. L. J. 367.

FELONIOUS ASSAULT—See Criminal
Law 5.

Frres—Sece Negligenee 1, 2.

Fire Limrrs — Municipal Gorpora-
tions 1.

FORFEITURE OF PROPERTY —- Sec
Master and Servant 9.—Confiscation.

Fravp—See Contract 3.

GOVERNMENT RAILWAY — See Ne-
sligence 7.

GRAND JURY — See Criminal Pro-
cedure 6.

GUARANTEE --See Principal and Sur-
ety 2.

GUARANTY — CONSTRUCTION —
Bap Farrw.

A third person had applied to
plaintift for the purchase of ten cases
of paper, the price of which could not
be ascertained until a partial delivery
was made, and the last parcel weighed.
plaintiff wrote defendant, asking if
he would guarantee the payment of
the bill by the purchaser to the extent
of $1,000, adding that it was not
likely that it would amount to as much
as that. Defendant answered that he
did not care to make himself hable for
so large an amount, but that he was
perfectly willing ‘¢ to guarantee the
amount of the bills thus far purchased,
which I understand amount to about
$600.”” The price of the paper was
subsequently ascertained to be over
$900. ,

Held : — That plaintifi’s failure to
inform defendant that the price would
exceed his approximate estimate of
600 was not such an evidence of bad
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faith as would release defendant from
his guaranty, even if it had been
procured by the misrepresentation of
the purchaser. Powers v. Clurke, N.
Y. C. A., Oct. 6, 1891.
~ HoatrcipE—See Criminal Law 3, 6—
Evidence 7—Criminal Procedure 3.
Horsrs—See Negligence 4, 10,
Hovst oF ILL-TFAME — Sce Nui
sance 2.
Icie—See Damages 1.
ILLEGAT SaLrs—See Liquor 2, 3.
IyrracuMENT—See Witness.
IMPLEMENT (Scotch Law)—See Con-
tract S.

IncpLIED MaLICE — See Libel and
Slander 2.

InteLIeD Proyisg—=See Contracts 6.

INJUNCTION — Sce also Ernxc-
PRICITY 1 — BEVIDENCE D — MUNICIPAT,
CORPORATIONS 1—NAVIGATION—RAIT.-
wAYS 1, 3.

1. MUNICIPAL ACTS.

Where o city holds, for the purpose
of erecting wharves thereon, real pro-
perty which was acquired wunder a
legislative act, and paid for by taxa-
tion, citizen tax-payers whose private
interests arc subservea by the main-
denance of wharves may sue to restrain
-by injunction the passage of an ordin-
:ance by the city council, authorizing
-the mayor to convey the property to
$he commissioners of thesinking fund.
Roberts v. City of Louisville, Ky. 17
8. W.Rep. 216.

9. EVIDENCE.

A petition, asking that the erection
0l a stairway be enjoined, alleged that
At would occupy 8 feet on the north |
_side of an alley 20 feet wide, on the
-Bouth side of which petitioner owned
s8 lot and home. Defenduant alleged
:‘that the alley was only 12 feet wide,
-gnd that the stairway was wholly on
~his own lot. His deed called for a lot
127 feeb deep, to an alley 12 feet wide ;
- iHeld 5 that the evidence being conflict-
ing, there was no abuse of discretion
Indenying theinjunction, on the ground

19

that it had not been shown that the
ground on which the stairway was
being erected had ever been dedicated
to the public use as a public alley.
Bank of State of Georgia v. Porter, Ga.
18 S. I8. Rep. 650.

3. PLEADING.

Where a petition by the manufae-
turer of a certain medecine to enjoin a
person who owned a large quantity
thereof, which had been in a burned
building, alleged that the medecine
had a large sale ; and that it was
composed of vegetable substances, and
that, by reason of the great heat to
which it had been subjected, its mede-
cinal properties were dissipated, and
that the sale thereofunder petitioner’s
trademark would cause great damage
to petitioner’s business ; but failed to
allege that defendant was insolvent,
or to show wherein petitioner would
suffer irreparable injury, or wherein
the medecine had lost its virtue, there
was no abuse of discretion in denying
the injunction. Swift Specific Co. v.
Jacabs, Ga., 13 8. E. Rep. 642.

4. MANDATORY—LACHES OF PLAIN-
TIFY.

A Chancellor does not and oughtnot,
to interfere by way of mandatory
injunction, even though the injury be
clearly established, where there has
been long continued delay in asserting
the right, and a remedy exists at Jaw.

In this case a certain bunilding res-
triction had been laid by a grantor
upon the adjoining land at the time of
a conveyance by him to the defendant’s
predecessor in title. The neighbour-
hood was then wholly devoted to
private residences. More than fifty
years later, when the property in
question, as well as that surrounding
it, had Dbeen altered or rebuilt for
business purposes, the owner of the
dominant tenement, filed a bill to
restrain the maintenance of certain
buildings erected by the defendans
more than twenty-one years before,
and alleged to be in vivlation of the
covenant. Held, that the application
came too late to be entertained by a
chancellor, and that the plaintiff had
no remedy except in an action at law.
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Priedenberg’s Appeal. Supreme Court
of Peunsylvania, Oct. 5, 1891, 24 Chi-
cago L. News 57.
INJURY TO Laxn—See Damages 3, 5.
IngUuRIEs (PERSONAL —See Evidence
4—DMaster and Servant 1, 2,5, 7, 8—
Negligence.

INNKEEPERS — LIABILIPY FOR
Loss or GUESTE’S PROPERTY.
An innkeeper is primae facie liable

for any loss or injury to the goods of:
his guest, though he may exculpate
himself by proof that the loss orinjury -

happened without any fault or ne-

gligence on his part, or on the part of

his servants, so that, in an action by a
guest for such loss, the complaint need
not allege that plaintiff was free from
fault or negligence. Bowell v. De Wald,
Ind. 28, N. . Rep., 430.

INsaANTEY—8ee Bvidence §.
INSOTLVENCY — See Bankruptey —
Principal and Surety 2—Winding-up.

INSURANCE — Stk

RIERS 2,

ALRO Can-

LIFE.
1. Poricy 1IN Favour oF Wirk—

Dearir or INsSunRED CAUSED BY FELON-
10UGS ACT OoF WIFE—INSURANCE VOID.

James Maybrick insured his life with !

the defendants in favour of his wife.
The insured
subsequently tried and convicted for
murdering him. Prior to her trial she
assigned her interest under the policy

to one of the plaintiffs. The assignee of

the policy and the exccutors of the
deceased sued the defendanis to re-
cover the amount due upon the poliey.
IHeld, that the plaintifts were not
entitled to recover.  Cleacer v. Mutual
Reserve Jund Life <ss*n. 65, L. I Rep.
230, Q. B. D. July 20, 1891, 44 Albany,
IJ. 'T- 352.

2. Murvar BENEFIT ScCIEDY —BE-
NEFICIARY —INSURARLE INTEREST.

Where the constitution of a mutual
benefit insurance association and its
policy provide that the heneficiary
may be changed at the will of assured,

died and hig wife was'

“to receive

i
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. the fact that the beneficiary has no

pecuniary inferest in the life insured
does not render the contract void as
against public policy. Ingersoll v.
Kuights ¢f Golden Rules U. 8. C. C,,
Ga., 47 Fed. Rep. 272,

3. MutUAT. BeENEFIT INSURANCE —
ReJECcTION OF CLAIM.

A mutual benefit society’s laws pro-
vided that the society had power to
pass on any claim for a death loss, and
that its decision on any such claim
should be final, and that no suit al
law or in equily, should be brought
on such claim. Plaingift’s  husbaad
became i member of the society and
held an endowment certificate, which,
upon his death while a member in
good standing, would entitle plaintify
o cerinin amount.  Af-
ter her husband’s  death, plaintifl
presented hier claim to the society.
which, after :» hearing, was rejected :
Ield, in an action by her on the certi-
ficate, where no charge was made that
the society acted frandulently, or con-
trary to its rules, that its decision was
final. Canficld v. Great Compof Knights
of the Maceabees, Mich, 49 N. W, Rep.
S75.

FIRE.

4. CoNDIPIONS OF Poricy.

In an action by J. 8. G. against an
insurance company upon i policy
issued to him for =400 upon a house
worth 2600, which policy confained a
clause in the following words ; ©“ when
property insurced by this policy, orany
part thereof, shall be alienated or
incumbered, or in case of any transfer
or change of title to the property
insured, or any part thercof, shall bhe
alienated or incumbered, or in case of
any transfer or change of title to the
property insured, or any part thereof,
or of any interest therein, without the
consent of the company indorsed here-
on, this policy shall at once cease to
be bhinding upon (his company.’?

Before the loss the assured contract-
ed to sell the house and lot for the
consideration of 38§52, 5100, of which
was paid down, the balance to be paid
in fiffeen equal instalments, each three
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mounths thereafter, with interest ; the |
purchaser going into possession. \*on
ol the mst;a,lnu,nt;b had become due |
when the honse was totally destroyed

by fire ; Jleld, that plaintiff could
recover. Guzblc v. German Ins. Co.
Neb., 49 N. W. Rep. 713,

5. WAIVER OF CONDITION. '
|

Where, under a policy conditioned |
to be void if the assured places any
additional incumbrances on the pro-
perty, the assured places a second
mortgage thereon, and a week or two
later mquebtx the agent to insert the
name of the sec ond mortgage in the
“policy s0 as to secure him, the answer
of the agent that he could not do so,
as the loss was made payable to the |
first mortgagee, but that he thought
¢ it would be all right anyway,” does
not constitute a waiver of the condi- !
tion. Bosworth v. Cleary, \Wis. 49 N.
W. Rep. 750.

6. REMOVAL OF INSURED PROPERTY.

The fact that & tank containing oil
insured against fire was carried four or
five hundred feet from its original
“location, as described in the policy,
but not oft the premises occupied by
the insuved, does not relieve the un-
“derwriter from liability for a subse-
quent loss by fire; since the location !
~of the tank, as given in the policy, can |
be regarded only as descriptive, and i
not as o warranty. Western & Ll ;
Lipe-Lines v. Ilome Ins. Co., Penn., 22
Atl. Rep. 654. '
|
5
'

7. Poricy—-WalvER OF CONDITION.

leld : That in theabsence of a posi- |
tive stipulationin a policy of insurance !
that such policy shall terminate at
noon of the last day such policy has -
“to run, or proof of an established
“invariable eustom, such policy will be
Aield to cover the whole of the last day
Aor which it is drawn.
"~ That where a claim for a loss under
a poliey of inswrance is made by the
Jnxm'ul which claim is refused from
sthe outset by the insurer, who denies
‘all liability, such refusal is a waiver of
any conﬂltlon of the policy requiring
proof of loss. The Montreal Ilerald
Company v. The Northern Inswrance

21
Company.  Superior Court, Montreal,
Dee. 15th, 1888, 35 L. C. J. 51.

S, CoxNDIptoNs or PoLicy—SALE OR
TRANSFEROF PROPERTY —LIEASE WITIL

FOPTION OF PURCHASE,

Pulting 2 lessee in possession of

Vinsured property under acontract that

he shall buy the property on the expi-
ration of his lease, or, at his option, at
any time during its continunance, does
uot violate a condition of the policy

. that shall beecome void if any change

takes place in the title or possession,
when, on application for the insurance,
the building was in process of erection,
untenanted, and the company had
notice of the contemplated lease and
change of possession, though not of
the agreement to convey contained in
the lease. Smith v. Phoniz Ins. Co.,
Supreme Court of California, Sept. 21,
18491, 33, Cent. L. J. 397.

MARINE.
9. CoxrrAaCT OF — OPEN PoLICY —
CONSTRUCTION — DECLARATION OF

GooDns BY INSURED—ONUS PROBANDI.

When payment of a risk is resisted
by iInsurers on the ground of misre-
presentation, the onus is on them to
prove very clearly that such misrepre-
sentation has been made.

Where an open policy was granted

i on goods shipped from Melbourne to

London per oneset of specified stemmers
to Sydney and theace to London per
another \eb, covering risk while ina
specified factory at Sydney, “declura-
tions fo be made within forty-eight
hours after departure of steamer from
Sydney™ : Held, that according to the
true construction of this contract two
declarations must be made by the

finsured, one as incident to cvery con-

tract of an open policy, for the purpose
of identifying the shipments at Mel-

- hovrne to which the policy was to

aftach and necessary by law to make
the policy operative; the other, under
theexpress termsof the above conlm(,l,
giving particulars relating to Su(,h
"00(13 as had been .1]1(,.1(1\ brought
within the policy by aprevious dc(,l.n‘.t-
tion aph for that purpose, and had
sinee been actually shipped for London,
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Semdle : Though there is no positive |

law in New South Wales requiring
contracts of marine insurance to be in
writing, yet the general authority
given to the agent of an inSurance
company must e to make contracts in

the ordinary way, and that is by writ-

ing. Daviesv. National Fire and Marine
Insurance Company of New Zealand,
1891, App. Cas. 485.

). COLLISION CLAUSE—COXNSIRUC-
t10N oF PoLIcY.

By a policy of marine insurance the
underwriter insured the ship Niobe
from the Clyde (in fow) to Cardiff
and or Penarth while there and thence
to Singapore, and while in port for
thirty days atter arrival; and agreed
““if the ship hereby insured shall
come into collision with any othership
or vessel and the insured shall in
consequence thereof become liable to
pay, and shall pay to the persons
interested in such other ship or vessel,
any sum or sums of money,” ete., to
pay the assured a certain proportion
of the sum so paid.

While the Viobe was being towed to
Cardiff iier tug came into collision
with and sank another vessel, whose
owners recovered damages both from
the Niobe and the tug.

In an action by the owners of the
XNiobe upon the policy against one of
the underwriters for payment of his
proportion of the sum paid by such
owners on account of the collision, the
underwriter pleaded that under the
policy, he was only liable for damages
arising from collision with the Niobe.

Held :—Affirming the decision of the
Court of Session (17 Court Sess. Cas.,
4th Series (Rettie) 1016 Lord Bramwell
dissenting), that the collision of the
tug with the damaged vessel must be
taken to have been a collision of the
Niobe with another vessel within the
meaning of the policy, and that the
underwriters were liable.  AleCowcan v.
Baine & Johuson el «l. The * Niohe »?
1891, App. Cas. 401.

INTENT—Sce Weapon.

INTERPRETATION OF CONTRACIS —
See Contracts .
IntTox1cATING LIQUOR—Sec Liquor.

|

i

[l

|
|
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JUDGMENT DEBTOR.

REFUSAT, TO ANSWER QUESTIONS—
APPLICATION 1O COMMIT.

Application to comniit the defend-

ant, who had been examined as a
judgment debtor, “ for refusing to

disclose his transactions respecting his
property, and for not making sabisfie-
tory answers respecting the same, and
for refusing to answer 7’ certain ques-
tions setforth, or for an order requiring
him to attend at his own expense ** and
answer the said questions and such
other questions arising out of the same
as may be necessary, and to fully
declare his transactions respecting his
property, and the disposition thercof
made by him.” The refusal was not
contumacious, but solely on the advice
of the attorney who attended the
examination on behalfof the defendant.

An objection was taken, and the
reason given for the refusal was that
the questions were asked to get evid-
ence upon which to attack a judgment
recovered against the defendant, or to
discover what evidence the defendant
would give in an action which the
present plaintiffs had brought, or
threatened to bring against the sheriff.

Held, that it could not be any ground
for refusing toanswer that the informa-
tion gained by the examination would
be of use, or was intended to be used,
for the purpose of 2 suit against some
third person. The question pul related
to the debtor’s property orhis transac-
tions respecting the same.

Order made that the debtor attend
at his own expense and answer the
quessions set out in the swummons, and
such other questions as might ne-
cessarily arise out of the answers given,
The order to be with costs of the
application and any increased costs of
the exmmination oceasioned by the
refusal to answer. Ross v. Van Etlen,
Manitoba Queen’s Bench. 17 Octi. 1891.

JURISDICTION—Sc¢e Navigation.

Jury (Grand)-—See Criminal Pro-
cedure 6.

Lacies—See Injunction 4.

Laxp, INJURY TOo—See Damages
5.—Sale 8.

3,
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LARCENY — See Criminal Law 2—
Criminal Procedure 7.

Larext Derecr—See Sale of Goods
9.

LEGISLATURE, POWERS or — Sece
Confiscation-—Constitutional Law 1.

Lrasinrry — See Corporations 5 —
Innkeeper—>Municipal Corporation 3—
Negligence 14—Sheriff—Telegraph Co.
1, 2.

Licenses—See Peddler—Liquor 1.

LIEN FOR STREET IMPROVEMENT—
Sece Practice 1.

LIBEL AND SLANDER.

1. LiBEL IN PLEADING — EVIDENCE
or Facr POSTERIOR To DATE OF
- ACTION.

T, the plaintiffs, & firm of advocates,
broughtan action under No, 537§ against
M. to recover $372.80 due for pro-
fessional services. M. pleaded igno-
cance of law and want of skill on the
“part of plaintiffs, and also charged
them with acting contrary to the in-
structions and against the interests of
M., to whom, by reason of their in-
capacity, plaintiffs caused greab loss
and damage. While the cause 578
was still pending, T brought an action
under No. 1816, against M. for libel,
as contained in the allegations of said
“plea. Before-the hearing of the cause
1816, judgment was rendered in 3578,
dismissing the said plea. At the trial
--0f cause 1S16, proof was offered by
T, of the judgment in 578, and objected
to by M. as ** being proof of facts
posierior to theaction in this case.

The Court reserved the objections,
“and at judgment and on merits

IHeld, Overruling the objection and
~admitting the evidence objected to,
~ that the allegations contained in said
‘plea, which had been jronounced
“unfounded and dismissed, constituted
- written  defamabory libel against
plaintiffs.

That malice was properly and legally
dnferable from the nature and falsity
-of the charges and the manner in
which they were made by M. against
‘plaintiffs.

That plaintiffs

were entitled to

D)
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recover damages from M, which the
court assessed at 8300 with contreinte
par corps for the payment of same
against the male defendants 1 Lren-
lolme et al v. ditchell et «l. Superior
GCourt, Montreal, April, 27 1890. 35
I. C. Jurist 4.
2. SLANDER—IMPLIED MALICE.

A statement made in a public place,
in the presence and hearing of persons
there congregated, that a certain in-
dividual named, who resides in the
vicinity, is adamned raseal, or a rogue,
and that he had stolen all the property
he possessed, is, if untrue, a slander
per se. In the absence of proof of
malice, the use of such an opprobrious
epithet implies malice, and it suflices
to maintain an action for the recovery
of damages, without special injury
being proved. Scwoie v. Scanlan, La.,
9 South Rep. 916.

LIGHTING STREET —See Municipal
Corporations 6.

LyrrarioNy or Powsrs — See City
Charter.

LIQUOR (INTOXICATING) —
SBE ALSO CONSTITUTIONAL Law, 17.

1. Liquor Licexer Acr.—Locaw
OPTION—SALE BY WHOLESALE—SALE
BY RETAIL.

Seetion 18 of 33 Vie, ¢. 36 (O),
allowing under certain conditions,
munieipalities to pass by-laws for pro-
hibiting, the sale of spirituous liquors,
is intra vires the Ontavio legislature,
as is also 5. 1 of 53¢ Vie. ¢. 46 which
explains if, but the prohibition can
only extend to sale by retail.

A by-law omitting to provide a
penalty for its violation is not neces-
sarily bad. In re Local Option Act,
Ontario C. A.

2. ILLEGAL SALES.

On an indictment charging the sale
of whisky to two named persons, proof
of a sale to either of them will warrant
w conviction. IHall v. State, Ga., 13 8.
C. Rep. 634.

3. ILLEGAL SALES.

Some intoxicating liguors are not
comprehended in the descriptive term
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“ gpirituous liguors. ? “Consequently
a1 statute enacting that it shall be
unlawful for any person to sell intoxi-
cating liquors coutaing matter dit-

ferent from what is expressed in the :
title thereof, the title being ¢ an act to

prohibit thesale of spivituous liquors.?”’
MeDuflic v. State, G,
H96.

LocaL Orrion—See Liquor 1.

Losg or ServicE—Sce Negligence
13,

Mavries (larrien)—See Libel and
Slander 2.

MALICIOUS ARREST.

An officer will not be held responsi-
ble personally in damages unless it be
proven that he has acted arbitrarily,
in violation of law, and without regard
to the functions with he is enlrusted.
Bouttev. Bmmer, L, 9 South. Rep. 921.

MANDATORY INJUNCTLION —See In-
Junction .

MANSLAUGHTER—See Criminal Law
6.

MaNUFrACTORY —See Contracts 1.

MASTER & SERVANT.

Where a car is derailed by the ac-
cumulation of snow, ice, and dirt on
the flanges on the rails, the railroad
company is lable to an cmployee on
the car, who sustained injuries by
reason of the derailment, since the duty
of keeping its track in proper repair
rests on the master. MeClarney v. Chi-
cago ete. Ry. Co., Wis. 19 N. W. Rep.,
963.

2. INJURY—CONTRIBGTORY NEGLI-
GENCE.

Where plaintiff had been engaged by
defendant {or several years in attend-
ing to switeh-lamps in its yard, and
while so employed and standing upon
one of its tracks, was struck by a car
which he knew to be switching close
to him, his negligence will defeat a
recovery, although defendant’s custom
was to switch the caron toa track other
than the one plaintifl was on, and he,
relying upon such custom, was paying

13 8. B, Rep.
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no attention to the moving ear. Collins
v. Burlington etc. Ry. Co., Towa, 49, N,
i W. Rep., S48.

3. ToRTS—RATIFICATICN,

Plaintilt ordered coal of defendant,
which a third person, without defend-
ant’s knowledge or authority, under
. took to deliver, and in so doing ne
cligently injured plaintift’s building,
Afterwards, and with knowledge of
the accident, defendant demanded

“payment for the coal. It was held, that

defendant was liable for the injury,
since such demand was a ratification of
the acts of the person delivering the
coal. Dempsey v. Chambers, S. C. Mass.
33, Cent. L. J. 335.

4. CouPrLING CARS—NEGLIGENCE,

Where & railroad company by rule
forbids its brakemen going between
freight cars to couple them, and
provides that coupling must be done
by means of u stick, the company is
not liable for the death of a brakeman
who, in consideration of employment
by the company, signed a written
recognition of such rule, waiving all
liability of the company to him for any
results of disobedience thereof, when

1 Ixy STOR oADE - it appears that he understood what he
L INTURTES TO RATLROAD EMtPLOYEE. |

was signing, that the company had
provided coupling-sticiks for the train,
and that the death was the result of
disobedience of the rule. ZRussell v.
Richmond & D. R. Co., U. 8. C. C.
(8. Car.) 47 Fed. Rep. 204.

5. DEFECTIVE
JURY.

Avrpriaxces — Ix-

Where the pin holding the single
trec to the draw-head of a street-car
came out, releasing the horse, and the
driver was dragged over the dash
board, it was error, in an action for the
resulting injury, to charge that it is
the duty of & mmaster to furnishe such
appliances ““ as combine the greatest
safety with practical use 77, since a
master need only furnish appliances
reasonably safe, though better oncs
exist ; and a subsequent charge, given
at the master’s request, which correct-
ly states the law, does not cure the
errov. Sappenfield v. Main St. ele. R.

Co., Cal., 27 Pac. Rep. 390,
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6. NEGLIGENCE—SAW-MILY.

While plaintiff was engaged in
changing a saw in defendant’s mill

upon the order of the foreman, a log |

carnage, which had been left at rest,
with the steam shut off, and the lever
Tocked with whieh it was moved, sud-
denly started, and run over and injured
plaintiff. It was undisputed that a
machine which would do that was im-
properly constructed or aljusted,
and unsafe, and that it appeared that
the foreman knew, several days belore
the accident, that the machine had
gtarted when no one was near it.

© leld:~—That defendant was negligent
in not originally adjusting the carriage
0 as to be safe, or in not discovering
the defect, and making it safe before
the accident, Mooney v. Conneclicwd
River Lumber Co., Mass., N. . Rep.
"352.

7. NEGLIGENCE— COoMMON EMPLOY-
MENT — CONTRACTOR AND SUB-CON-
TRACTOR.

_In an action to recover damages for
Ainjury caused by the negligence of the
defendant’s servant, the defence of
.common employment is not applicable
unless the injured person and the
servant whose negligence caused the
injury were nof only engaged in a
;eommon employment but were in the
-service of @ common master.

_ Builders contracted to build 2 block
-of houses, under a specification prepar-
-ed by the owner’s architect, certain
fireproof portions of the houses to be
executed by the Respondents, who were
iron founders. The Respondents con-
tracted with the architeet to do their
Pportion of the work, and had no
contract with the builders and were
"ot under their dirvections or control.
{MWhile the respondents were carrying
oub their contract workmen employed
by them in raising concrete to the

i

i

apper storey of the building, negligent- .

1y let a bucket fall on the appellant,
.Who was working in the lower story
in the employment of the builders.

‘;In respect of the injury thus caused the |
Aappellant brought an action against | g

the Respondents.

[

'
[
.

Court of Appeal (23 Q. B. D. 508), that
sinee the relation of master and servant
did not exist between the respondents
and the appellant, the docbrine of
collaborateur did not apply and the
action was maintainable.

Wiggett & Fox 11 18x. 832, comment-
ed on.

Woodhead vs. Gartness Mineral
Company 4 Sc. Sess. Cas, -tbh Series,
459 and Maguire vs. Russell 12 Se.
Ness, Cas., HthSeries 1071, disapproved.

Lord Cairns’ observations in Wilsoun
v. Merry, (Law Rep. 1 H. T.. Sc. 331.
332), explained.  Joknson v. Lindsay
& Co. 1891 App. Cas. 371.

S. AGREEMENT FOR SERVICE—AR-
BITRARY Ricirr or Disyiissan—Foxr-
FEITURE OF PROPERTY—(Ontario).

By an agreement under seal between
M., the inventor of & certain machine,
and McR., proprictor of patents there-
for, M. agreed to obtain patents for
improvements on said machine and
assign the same to McR., who, in con-
sideration thereof, agreed to employ
M. for two years, to place the patents
on the market, paying him a certain
sum for salary and expenses, and giving
him a percentage on the profits made
by the sales. M. agreed to devobe his
whole time to the business, the em-
ployer having the right, it it was not
suecessful, to cancel the agreement at
any time after the expiration of six
months from its date by paying M. his
salary and share of profits, if any, to
date of cancellation.

By onc clause of the agreement the
cmployer was to be the absolute judge
of the manner in which the employee
performed his duties, and was given
the right to dismiss the employed at
any time for incapacity or breach of
duty, the latter in such case to have
his salary up to the date of dismissal,
but to have no claim whatever against
his employer.

M. was summarily dismissed within
three months from the date of the
agreement for alleged incapacity and
disobedicnce to orders.

Ield, reversing the judgment of the
ourt of Appeal and of the Divisional
Court, that the agreement gave the

Helq, reversing the decision of the | employer the right at any time to dis-
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miss M. for incapacity or breach of
duty without notice, such right being
absolute and not required to be ex-
ercised judicially, but only in good
faith.

Ileld, per Ritchie, C. J. Fournier,
Tascherean, and Patterson, JJ., that
such right of dismissal did not deprive
M. of his claim fora share of the profits
of the business.

Per Strong and Gwynne JJ., that the
share of M. in the profits was only a
part, of his remuneration for his ser-
vices which he lost by being dismissed
equally as he did his fixed salary. ae-
Rae v. Mershaell, Supreme Court of
Canada, June 22, 1891.

9. RAILWAYS — DAMAGES — NEGLT-
GEXCE.

In a civil action triable by jury as s
matter of right, if there be evidence
tending to establish the plaintiff’s
cause of action in substance as alleged,
the verdict will not bedisturbed mere-
1y on the ground that there is evidence
of an opposite tendency.

Questions of negligence, as well as of
contributory negligence are generally
within the province of the jury, which
should not be invaded by the courts
except in the clearest of cases.

A person engaging to work in and
about the construction of a railroad
assumes the ordinary risk of such
employment, including the risk of
being transported to and:from his work
on o construction train over a newly
constructed road, and cannot expect
the road-bed to be in as perfect and
safe condition before it is finished as
il the same had been completed and
opened for public travel.

A laborer unskilled in railroad
building, even if he has aided in
repairing defects in a newly construct-
ed road, is not necessarily chargeable
with notice of the defective condition
of the road-bed.

A servant cannot voluntarily and
knowingly incur unusual and extra-
ordinary danger at the risk of his
master. But if the unusual danger is
not apparent to a mind like his, and
he does not know nor have the means
of knowing it, he may incur such
danger, under the order of his master

Monthly Law Digest and Reporter.

or his representative, without being
guilty of contributory negligence.

‘Where in the absence of the super
intendent of construction, the workmeny
employed in constructing a railroad
are performing their labor under the
supervision and direction of a genery
foreman, who has full powerand authe
rity to employ and discharge them such
foreman is, in relation to such work
men, the representativeof the railroad
company, and not their fellow-servant,

It is the duty of & company con
structing a railroad to employ a com
petent skilled person to see to it that
its road is reasonably safe for the
transportation: of its workmen—not
necessarily as safe as a road fully
completed and equipped for the car
riage of passengers, but as safe as the
circumstances of the case will reason
ably allow.

The safety of human life requires
that a very high degree of skill and
diligence shall be exercised in the
construction of railroads to be operated
by the dangerous agency of steam. The
question whether a railroad has or has
not been properly constructed at a
certain place for the purposes for
which it is being used may be proper
for the opinion of an expert witness.

In an action for personal injuries by
loss of limb, the assessmentof damages
must, within reasonable bounds, be
confided to the judgment of the jury.
Colorado Midland Ry. Co. v. O’Brien.
S. C. Colorado June, 1891. 10 Ry and
Corp. L. J. 351.

10. NEGLIGENCE — EMPLOYER AND
WORKMAN —DEFECT IN SYSTEN
—DMax1a ¢ Folenti non fit injuria.”

Where a workman engaged in
employment not in itself dangerous is
exposed to danger avising from au
cperation in another department over
which he has no control—the danger
being ereated or enhanced by thenegli-
gence of the employer — the mere
fact that he undertakes or continue
in such employment with full know
ledge and understanding of the danger
is not conclusive to shew that he has
undertaken the risk so as to make the
maxim * volenti non fit injuric ? appli
cable in case of injury. The question
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whether he has so undertaken the risk
is one of fact and not of law. And this
ig so both at common law and in cases
arising under the Employers’ Liability
Act 1880. )
The plaintiff was employed by rail-
way contractors to drill holes ina rock
cutting near a crane worked by men
in the employ of the conbractors. The
crane lifted stones and at times swung
them over the piaintiff’s head without
warning. The plaintiff was fully aware
of the danger to which he was exposed
by thus working near the crane with-
out any warning being given, and had
been thus employed for months. A
stone having fallen from the craneand
injured the plainsiff, he sues his em-
ployers in the county court under the
Employers Liability Act 1880. The
juryfound (1) that the machinery for
lifting the stone, taken as a whole, was
not reasonably fit for the purpose for
‘which it was applied ; (2) that the
omission to supply special means of
warning was a defect in the ways,
works, machinery and plant ; (3) that
the employers (or some person engaged
by them to look after the condition of
the work, ete.) were guilty of negli-
gence in not remedying the defect ;
(4) that the plaintiff was not guilty of
eontributory negligence ; (5) that he
did not voluntarily undertake a risky
employment with a knowledge of its
risks ; and returned a verdict for the
plaintiff for damages. Application
‘having been made to enter judgment
for the defendants on the ground that
the case ought not to have gone to the
jury, the plaintiff having admitted
‘that he knew of the risk and volunta-
Tily incurred it :
.- Held, reversing the decision of the

gourt of appeal (Lord Bramwell dis- niled
i though the building if erected would

senting), that the mere fact that the
plaintift undertook and continued in
‘the employment with knowledge and
anderstanding of the danger arising
from the systematic neglect to give
#arning did not preelude him from

recovering ; that the evidence would |

justify a finding that the plaintiff did
Jot voluntarily undertake the risk of
injury ; that the maxim ¢ Volenti not
Jit injurie  did not apply ; and that
the action was maintainable.

Held, contra by Lord Bramwell, that
there was no evidence to justify the
5th finding of the jury ; that the plain-
tiff having volontarily undertaken the

! the work with knowledge of the risk

the maxim ‘¢ Volenti non fit injurie >
applied ; and that the action was not
maintainable. Sword v. Cumeron, (1
Sc. Sess. Cas. 2nd Series, 493)approved,
Thomes v. Quatermaine (18 Q. B. D,
683) commented on. Smith v. Baker &
Sons 1891 App. Cas. 325.

Maxiyw—( Volenti Non Fit Injurie)—
See Master and Servant 11.

MEASURE OF DaMacEs—See Banks
2—Damages 5.

MisrakeE—See Banks 2.
MuUNICIPAL Acr—See Injunction 1.

MUNICIPAL: CORPORATION
— See also Boarps oF HEALTH —
Pracrice 1.

1. SEWERS.

A parvol license permitting a city to
discharge the sewage from a particular
district on private property does not
authorize the discharge of the sewage
from a much larger territory ; and the
licensor is entitled to an injunction
against such inereased discharge, and
is not confined to a legal action for
damages. New-York, et¢c Ry. Co. v. City
of Rochester, N. Y. 28 N. E. Rep., 416.

2. FIrE LIMITS—INJUNCIION.

Where a city ordinance prohibitsthe
erection of wooden buildings within
its fire limits, individuals who show a
threatened violation of the .ordinance,
and that if unrestrained it will work
irreparable injury to them and their
property, are entitled to aninjunction,

not, be a nuisance per se. Lirst Nut.
Bank v. Serlls, Ind. 28, N. E. Rep., 432.

3. DEFECTIVE SEWERS.

A municipal corvporation that has
power to construct sewers in its streets
is liable for so improperly locating and
constructing the outlet to a sewer,
which is principally located along the
streets, as to discharge the sewage on
plaintiff’s premises, though the lower
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portion of the sewer, iuweluding the
outlet, is located on private grounds,
and though the muuicipality had no
authority to construct w sewer there
and had no control over such porsion.
Stoddard v. Village of Saratoga Springs,
New-York Ct. of App. 1891, 27 N. B.
Rep., 1030.

4. LiaBrLrry ror NEGLIGENCE OR
ORRFICERS.

|
|

'

A distinetion exists as to their liabi-
lity for the negligence of their officers |
between municipal corporations prop- |
“Co. v. City of Merrill, Wis. 49 N. W,

er, such as chartered towns and cities,
which voluntarily assume a part of the
sovereignty of the State for purposes
of local government, and counties,
which are arbitrary political divisions
of the State established by general
laws for general governmental pur-
poses ; and the former can be held
liable for the negligence of its officers
in keeping a filthy and unhealthy
prison, whereby injury vesults to a
person confined therein. Edwaerds v.
Town of Pocahontas, TU. 8. C.C. (Va.),
47, Fed. Rep. 268.

5. ORDINANCES—STORAGE OF OILS.

A city ordinance prohibiting the
storage by any person within the city
limits of imflammable oils, except
upon Ppermission from the common
council, leaving it to the common
council to say whether a particular
place is suitable for the purpose, or a
particular person is a proper oue to
whom to graut permission, and atlow-
ing the permission to be revoked ab
the will of the council, is invalid,
hecanse of the power of arbitrary
discrimination it rests in the council.
Oity of Richmond v, Dudley. Supreme
Court of Indiana. Sept. 1891 10 Ry. &
Corp. L. J. 387.

G. STREBT LIGHTING.

A contract by which a city agreed
to pay an cleetriclight company 52,050
per year for eight years, in quarterly
instalments, for the lighting of its
streets and its city hall, will not be
presumed to violate its city charter,
which prohibits the city from levying
a tax for general city purposcs in any
one year in excess of 2 per cent of the
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assessed valuation of the property in
the city, and which declares that the
city shall have no power to borrow
money or contract any debt which can-
not be paid out of the reyenues of the
current fiscal year; and, therefore, in
an action by the electric light com-
pany against the city, a complaint
which alleges the contraet, and its
breach by the city in refusing to pay
two quarter-yvearly instalments, is not
demurrable on the ground that the
city had no power to enter into the
contract. Merrill Railway & Lighting

Rep. 965.

7. DYrE Rare—DMorioN 10 QUASn
—DISQUALIFICATION—IESTOPPEL.

An application was made to quash a
rate imposed upon the proprietors of
Wallace Bay Dyked Marsh, on the
ground that the commissioners selected
to execute the works were themselves
proprietors in the marsh, and there-
fore incompetent to discharge the
duties imposed upon commissioners
appointed under the R. 8. ¢. 52. The
rate was also attacked on the ground
that certain expenses incurred by the
commissioners tor travel, legal services,
cte., were improperly included in the
amount assessed. It appeared thatthe
expenses were ineurred in conneetion
with obtaining a grant from the pro-
vineial government in aid of the work :
that the expenses were deducted from
this grant, and the balance expended,
one of tl¢ proprietors also complained
that he was assessed for a larger
acreage than he actually possessed.

Ield, that if the functions of the
commissioners were of a judicial char-
acter, they were authorized to impose
the rate under the R. S., 5th Series, c.
109, which provides that no person
empowered by law to exercise judicial
function shall be incapable of acting
in any cause, matter or proceeding,
“ by reason of his being or having
been interested as one of sceveral rate
payers, or as one of any other class of
persons liable in common with others,”
ete.  If the functions were non-judicial
there was no disqualilication.

That the expenses cliarged by the
commissioners were reasonable and
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incurred in the interest of the work,
ind were not within the case of re
Bishop’s Duke, 20 N. 8. Repts. 263.
That the 0\\.101‘ who complained
of excessive assessment having been
called upon to go with the surveyor
and point oub the boundaries of h]s
Tot or lots, and having refused, w
plccluded by the terms “of R. S, e 4
8. 26, from disputing the (,one('tness
of the assessment.

i

Per Weatherbee, J., that assuming .
‘the charges by the commissioners not .

to be within their authority or juris-
- dietion, the rate could not be quashed
on that ground, as the money reccived
by the commissioners from the govern-
ment must be expended under

29
was cured, and special damages for
loss of reputation by the dismissal,
The Act allows the board of health to
incur reasonable expenses, which are
defined to be services performed and
bestowed and medicine supplied by
physicians incarryingoutits provisions
and makes such expenses a district,
city, or county rate, to be assessed
by the justice and levied as ordinary
countiy rates.

Ileld : Per Fournier, Tascherean, and
Gwynne, JJ., that the employment of
M. ““for the season’ meant for the
period in which there should besmall-
pox patients requiring his professional

L services.,

the |
cand Patterson, JJ.,

cberms of the grant, and the amount
~eould nobt he ascertained until after |

ghe final completion of the work. Jure

Wallace Bay Abvitcaw  Supreme Court

Jof Nova Scobia.

= 8. APPOINTMENT OF
SHEALPH—(NOVA Scoria).
,'é; 3. 67 of the act by which mum(,lpal
Lorporations were established in Nova
Seotin (42 Vict., ¢. 1) giving them
€ the appomtment, of health officers....
and a board of health 7 with the
‘powers and authorities formerly vested
“dn courts of sessions, does not repeal
“e. 29 of R. 8. N. 8. 4th Ser., providing
“#or the appointment of boards of health
by the Lieutenant-Governorin Council.
cZRitehie, C. J,, dubitante as to appoint-
~ament by the executive in incorporated

Boann or

,e\eculne counul by 1<.solub10n, om
p]oy(,d M., a phy sw an, Lo attend upon
-Bmall-pox Patients in the district ¢ for
“the season,’” ab a fixed rate of remunex-
ion per day. Complaint having bheen
nade of the manner in which his

g
“gbhat another medical man had been
'_'S)elnplovod as a consulting physician,
V;}‘:)ul; refusing to consult with him he
‘gwas dmmssed from his employment.
¥He brought an action against the
,mmmclpahl:y setting forth in hisstate-
ament of claim the l(lLlS of his engage-
ment and  dismissal, and (~meno
Apayment for his SOl‘V](‘CS up to the
) d'u,e at which the last small pox patient

A.ge

S

!

(2) Per Fournier,Tascherean,Gwynne,
that notwithstand-
ing wmo provision was made for
supplyving the municipality with funds
in advance to meet the reasonable

Pexpenses that might be inenrred nnder

i
1

e e —— .

s the Act,

a c¢laim for such expenses
could be cnforeed against a muniei-
pality Ly action.

(3) Per Ritehie C. J. and Strong J.,
that the only mode of enforcing such
a claim is by a writ of mandamus to

oblige the municipality to levy an
assessment.
(4) Per TFournier, Tascherecau &

Gwinne JJ., aflirming the judgment
of the court below, that M. was entitled
to payment at the rate fixed by the
resolution of the board up to the time
in which there ceased to be any small-
| pox patients to attend.

(5) Per Ritchie C. J., Strong and
Patterson, JJ., that the c¢laim of M.
was really one for damages for wrong-
ful dlsmlssal which is nof within fhe
provision in the act for reasonable
expenses.  Municipality of Cape Breton
v. MeKay, Supreme Court of Canada.

 May 12, 1891.
duties were performed, he was notified |

MUNICIPAL ELECTIONS.

MISCONDUCT OF PRESIDING OFFICER
Ix¥ OPENING BALLOTS.

During the conduct of a municipal
election, the presiding officer, for the
ostensible purpose of seeing that no
more than one balleb was deposited

by each eleclor, opened three ballot
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papers in such away that,ifhe hadbeen
so disposed, he might have ascertained
for whom the parties depositing the
paper voted.
county court judge to set aside the

election on the ground of misconduet

on the part of the presiding ofticer, the

latter swore that he simply opened the -

ballots for the purpose stated, that he

did not read them, and that he did -

not know for whom the parties voted ;
also, as regarded a tally of the votes
which he kept during the election,
that it was merely kept for his

own amusement and from conjecture, .

though others might have seen it.

Held, by W eatherbeeand Ritchie JJ .,
and Graham L. J., on appeal from the
decision of the County Court Judge dis-
missing the petition, that the evidence
of the presiding officer that he did not;
see or know for whom the parties voted
was irrelevant ; that the manner in
which the papers were opened by him
was o violation of the spivit and inten-
tion of the Aet, . 3., 5th Series, ¢. 57;
and that the appeal should be allowed
with costs.

MeDonald C. J. and Townshend, J.
dissented on the ground that no cor-

rupt act on the part of the presiding |

officer was shown by the evidence.

Hilte v. Skerry, Supreme Court, Nova |

Scotia.,

MUTUAL BENEFIT SOCIETIES — See
Insurance 2. 3.

L.

NAVIGATION.

TINPERFERENCE WITH PUBLIC RIGHT
OF—INTUNCTION—J URISDICTION.

An information at the suit of the
Attorney-General to obtain an injunc-
tion to restrain defendant from doing
acts that interfere with and tend to
destroy the navigation of a publie har-
bor is a civil and not a criminal pro-
ceeding, and the Exchequer Court has
concurrent original jurisdiction over
the same under 50-51 Viet. c¢. 16, s.
17 ().

(2). A grant from the Crown which

derogates from a public right of navi-

gatbion is to that extent void unless the

interference with such navigation is
authorized by Act of Parliament.

On an application to a °

Monthly Law Digest and Reporter.

| (8) The Provincial Legislatures
since theunion of the provinces, canno;
authorize such an interference.

(4) Wherever by act of the Provin
ciadl Legislature passed before the
Union, authority is given to the Crown,
to permit an interference with the
publie right of navigation, such autho
rity is exercisable by the Governor
General and not by the Lieutenant
Governor of the province. TLhe Queen
v. Fisher, Exchequer Court of Canada,
* Sept. 21, 1891,

'

|
- NEGLIGENCE (CONTRIBUTORY
' —SEE MasteEr & Servaxt 2—Ni

GLIGENCE 9, 12, 16.

i

NEGLIGENCE—SE: ALso Mas
TER & SERVANT.

1. FIRES.

A fire started by defendant on it
“own right of way spread to plaintifl’s
- premises, and plaintift’s cattle wander
ed into the fire; Ileld, that the injury
+ to the cattle was a proximate result of
" the escape of the fire, Chicego ete R.

Co. v. Barnes, Ind., 28 N. E. Rep., 328,

2. FIRE—TFALL OF WALL ArTER FIRE
—DAMAGES. (Quebec).

?

!

:

! Held, Affirming the judgments of the
l courts below, that the owner of 4 wall
! of a house who allows it to remain
! standing after a fire in a dangerous
condition, and takes no precautions to
prevent an accident, is liable for the
damage caused by the falling of the
wall, even if the falling takes place
seven days after the fire during a high
wind.

i Appeal dismissed with costs. Nord.
hetmer v. Alevander, Supreme Court of
Canada.

3. RESPONSABILITE — CHEMINS
FER.

Jugé, qu'une compagnie de chemins
de fer est responsable d’un accident
survenu & un animal qui serait entré
sur sa voie par sa cloture qui était en
mauvais ordre. La Compagnie du Che
cmin de Jer Atlantique Canadien v.
Joseph Sawvé, Cour du Banc dela Reine
(en appel) 23 mai 1891, 21 Rev. Leg
0 142,

DE
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4. RAILROAD COMPANIES—IFRTGHT-
ENING HoxnsE.

Plaintiff was lawfully upon defend-
ant's depot grounds, unloading corn in
a crib wluch was near two hurhw vy
crossings, when defendant’s engine
passed without signal, and irwhten(,d
plaintifi’s team, causing them to run
away and injure plaintiff. Act 20th
Gen. Assem. Iowa, ch. 104, provides
that no railroad engine shall approach
a highway crossing without giving a
sxgml, and makes the neglect to give
such signal & nnsdemc.mor : Ileld, that
de(end(mt) was liable, although plamtx ft
was nob attempting to use such Cross-
ing. Lonergren v. Illinois Cent. Ry. Co.,
49 N, WL Rep., 852.

: ’,5. RainroaD COMPANY — TURN-
TABL

"A railroad company owning a turn-
table situated on the compfmy's land,
about six hundred feet from two hwh-

ways, and having upright «ruv-b(u'.s,
1s not bound to ]\eep it locked on the
ground that it is an attractive object
6 children, and a child injured while
p) vying thel eon cannot recover. Daniels
Wi New York & N. E. R. Co., Massachu-
gests Supreme Judicial Court, Sept.
1891, 44 Alb. L. J. 398. (See Barrett
Vi South Pac. Ry. Co. Supreme Court
'6'1’ California 1891).

#6. CARRIERS OF
.Qn‘m,m‘ OAR.

ﬁl’l‘nnmﬁ', a boy 14 years old, was a
ipaﬁsenner on one of defend.mts street
ems The car was crowded, and he
was standing on the front platform,
Teaning agzunst the dasher. He either
fell oﬁ or, as he claimed was pushed
oﬁ by p‘ISS(}nOe)‘S setting off, and was
run over; Ileld, That there w as no
error in ch(umno that defendaunt wa
‘fiot, liable for bhe conduct of the ])dS-
gengers unless it was unusual and
(hsorderly and could have been pre-
: V;ent;ed by the persons who had charge
of the car at the tnne. Randull v.
Frankford & 8. P. B. P. R. Co., Penn.,
22 Atl. Rep. 639.

7. INJURY RECEIVED ON GOVERN-
"MENT RAILWAY—ORDER FOR PARTI-
“QULARS—FRACTICE.

PASSENGERS —
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‘Where in his petition the suppliant
alleged in general terms that the
injuries he received in an accident on
a government railway in the province
of Quebee, resulted from the negli-
gence of the servants of the Crown in
charge of the track, and from defects
in the construction of the railway, an
order was made for the delivery to
the respondent of particulars of such
negligence and defects. Tancréde Dubé,
Suppliant, and Her Majesty the Queen,
Respondent. Exchequer Court of Ca-
nada, Oct. 14, 1891.

8. RAILROAD
TaBLE.

A railroad company is liable for
injuries received by a child while
playing upon a turn-table upon its
premises near a publie street which
was not protected by an inclosure nor
guarded by its employees, though it
was provided with the customary
fastenings to keep it from revolving,
and the child was invited to play
thereon by other children. (Directly
opposed to Daniels v. N. Y, & N. L.
Ry. Co., alluded to above). Barrett v.
South Puacific Ry. Co., S. C. California,
33 Cent. L. J. 335.

9. CONTRIBUTORY—RAILWAY CROS-
SING.

A person travelling in a public
street, and finding it obstructed by a
freight train at full stop, to which a
locomotive is attached, who, relying
upon the assurance of a brakeman that
he can safety climb over the bumpers
and pass between the cars,as the train
will remain stationary for some time,
attempts to do so, and while in the aet
suffers an injury by the train being
started suddenly, without warning bs
ringing the bell or sounding the whis-
tle, in guilty of such cont,rihutory
negligence as will prevent hisrecovery
for the injury. Renner v. Northern
Pacific Ry. Co. C. C. of U.S. Dist.
Wash E. D. April 1891. 10 Ry. & Corp.
L. J. 354.

10. RATLWAYS — HorsEs KILLED —
PROPERTY ON ADJOINING PREMISES.

Three horses got upon the defen-
dant’s line of railway from adjoining

CoMPANY — TURN-
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premises, where they bad no right to
be, and were killed. TIn an action for
damages for their loss

Held, following Davis v, Canadian

2

Monthly Law Digest and Reporter.

25 feet away from the crossing, o
could have seen the train 160 fee

- down the track when within 16 feet o

Lacific Railway, 12 A. R. 724 that the
" at his horse with his hand on the brake

words ‘““under the cireumstances it
might properly be ’* in 53 Vie. c. 28,
s. 2 (D), mean ¢t it might lawfully he

and that as the horses were not on the |
adjoining premises with the consent

of the owner or occupant they were
not: ““‘Ilawfully » there.

Ileld, also, that although the owner
did notobjeet to their being there, still
as there was no by-law of the muniei-
pality permitting them to runat large,
they could not be held to have been
properly there, and the action was dis-
missed with costs.  Duncan v. Cana-
dian Pacific Railway, Ontario, Chan-
cery, Div. H. C. J.

11. DANGEROUS PREMISES—DPLEAD-
ING.

A complaint for personal injuries
through defendant’s negligence alleged
that defendants invited the public to
visit the house where the accident
occurred for the purpose of trade, and
that it was a place of public resort for
sueh purpose ; that a hatchway was
loeated in the building, where custom-
ers would and did naturally go; and
that plaintift, “ while properly and
necessarily in said building, without
fault on her part, fell through said
hatchway ete: fleld, that the complaint
did not show that plaintiff was one of
the class invited to visit the premises,
and therefore did not show failure to
perform any duty owed plaintift. Zhiéle
v. MeManus, Ind., 28 N. B. Rep. 327.

12. Rarways, CONTRIBUTORY, NE
GILIGENCE— COLLISION WITII STREET
CAR.

In an acbion against a railroad com
pany to recover damages for the alleged
negligent killing of plaintifl’sintestate,
it appeared that decedent was astreet-
car driver, and that in coming towards

the crossing ; that the deceased did ne
stop his car; but seemed to be lookin

that there was a flagman regulark
stationed at the crossing, but that Iy
was in the flag house, and gave w
warning of danger.

Jetd, that it was a question for th
jury to determine whether theabsenc
of the flagman from his post of duly
warranted deceased in presuming th
it was safe to cross defendant’s track
at the time, and a finding that th
deceased was not guitty of contributon
negligence would not be disturbed
Richmond v. Chicago & W. M. Ry. Co.
S. C. Miehigan July 1891, 10 Ry. &
Corp. L. J. 344,

13, CARELESS DRIVING — ALLEGY
TION OF Loss oF SERVICES RENDERED
BY CHILDREN.

Two of the plaintifi”s children, aged
respectively six and four years, were
crossing a street in the town of Truro.
when the defendant’s carriage, driven
by his servant, came suddenly around
an adjacent corner. The children were
knocked down, trampled by the horses.
and severely injured. In an action
claiming damages for the injuries re
ceived by the children by reason of
the negligent driving of the defend

cand’s servant, the following words in

defendant’s track he slowed his car to -

a walk when he was within about 25
or 30 feeb of the railroad crossing, and
that he could have seen the approach-

the statement of ¢claim wererelied upon
as a suflicient allegation of loss of ser
vices to the plaintiff' : ¢ By the blows.
falls, and tramplings the children were
bruised and injured about their bodies
and heads, as well as internally, aud
in consequence thercof they were for
months, and one is still ill, and i
suffering, and is unable to move abou
and perform the acts and duties thu
children of their age are in the habi
of doing and are expected to do, ete.”

The court was equally divided.

Ileld, per Weatherbee, J., and Gra
ham, B8. J., that the words used werc
sufficient.

Per Ritchie and Townshend, JJ.
that, in the absence of an allegation

ing train 75 feet down the track when | that the ehildren were residing with o



Monthly Low Digest and Reporter.

in the service of their father, no
inference of loss of services by the
plaintiff could be drawn from the
*words used.

Phe issues in law having been heard
by the judge before the trial :

Per Weatherbee, J., whereobjections
in law are to be heard before the trial,
the proper practice is to enter t,he
cause for argument before the full
eourt, Coxv. Mc-]\enzze, Supreme Court
of Nova Scotia.

14. NEGLIGENCE OF INDEPENDENT
CONTRACTOR — LIABILI®Y OF PRINCI-
PAL.

In the construction of one of defend-
ant’s telegraph lines, a hole dug for
one of the posts in a publie street was
left unguarded at night, and plaintiff
sust(uned injuries by falling therein.
The line was building under a contract
Avith a railroad company, which was to
furnish all labour accept a foreman,
and defendant did not expressly agree
fo furnish the foreman. The foreman

.’6n the contract was employed by the
railroad company, and fromitreceived
Ahis instruetions and his pay, and had
full charge of digging holes and setting

-Posts. }Iolt? th‘tt under the rule ex-
empting a person from liability for
injuries caused by the sole negligence
‘of an independent contractor or his
servants, defendant was not liable.

The contract for the construction of
the line not requiring any holes to be

: guo in the street, the defendant was

~not hable, under the rule rendering

: employer subject to the same lnbﬂlby

‘ zs the contractor, when the perform-

“ance of the contr weh, in the ordinary
_tode of doing the work necessarily or

] “naturally results in producln0 the
-defect or nuisance which causes the
: nnurv

‘% Where no foundation is laid for the

“admission in evidence of a copy of a

ontract, defendant’s exception in the
sirecord is available in support of the
Judgment; in its favour. Hackett v.
1Wesle) n Union Tel. Co., Supreme Court
>0f Wisconsin, 10 Ry. & Corp. L. J. 390.

' ; 15. PROXIMATE CAUSE.

‘i Plaintiff brought suit against a
_’*Sewmg -machine company for personal
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injuries inflicted by the carelessness of
its agent in attempting to remove from
her house a machine, which it had
agreed to take' in part payment for
another. Plaintifl showed the agent
when he came, that the machine was
unusually heavy, and told him that he
could not remove it alone, without
taking off the top, embracing the
machinery ; but the agentinsisted that
he could if he could get it on his
shoulders. She told him also that it
had always taken iwo men to move it
theretofore, and called his attention to
the fact that she had taken off the belt,
and that, if he undertook to shoulder
the machine without veplacing it, the
top would be likely to fall. No atten-
tion was paid this however, and the
consequence was, that when he raised
the machine, the top did fall, striking
the wall, and rebounding to the ﬂoor
where it broke into pieces. A frag-
ment struck the plaintiftf as it broke,
and entirely destroyed one of her eyes.
Ield, that defendant was liable. The
court; said ¢ appellant’s counsel insist
that the fact that the top of the ma-
chine first struck the wall, aud then
tell to the tloor, destroyed the chain of
causation, in the view of the law,
between the act and the injury, on the
theory that the wall was an interven-
ing agenecy. We know of no instance
where the law has been applied upon
that theory under such circumstances,
and we have been referred to none.”
White Sewing Machine Co. v. Ritcher,
Appellate Court of Indiana, 44 Alb. L.
J. 391,

16. RATLWAYS—CONTRIBUGTORY NE-
GLIGRNCE—PLEADING.

‘Where a railway train stops near a
station, where it is impossible for a
female passenger to alight safely, and
she is directed by the Company’s ser-
vants to alight, but when upon the
platform she is told to remain there
until she reaches the station, the vio-
lent starting of the train whereby the
door is suddenly closed injuring her
fingers while holding to the door-frame
for support, is negligence.

An averment of facts showing negli-
gence on the part of defendants, with
a general averment that the plaintiff

M. L. D, & R. 3,
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is without fault, constitutes a sufficient | NUISANCE.

complaint, where the .facts specia])y’ . e ettt T e £ et e
pleaded do not clearly show contribu- | 1. ASYLUM FOR 13‘\"41‘5“'*\1‘:—‘}“]9-\
tory negligence on the part of plaintifi. | ,1‘0 C,OMPM‘ DISCONTINUANCE OF ERuc.

The fact that the plaintiff placed her . 1108
hand where it was liable to injury it ;| Held, where buildings are being
the door was closed is not negligence, ' erected for a legal and proper object.
where it does not appear that she did | such as a hospital for the insane, and
so voluntarily and independently of : there is no proof that they are causing
the sudden motion of the train. or likely to cause any injuries to the

Where the servants directed the ' properties of the neighbours or am
plaintiff to remain on the platform,her diminution of their value, owing te
failure to attempt to return to herseat ' causes for which the proprietors of the
was not negligenee, since she had a  asylum would Dbe liable, adjoining
right to rely on their judgment, and ' proprietors have no right to ask by
act upon their direction, in the ab- ' injunction that the erection of the
sence of danger in so doing, so obvious | buildings be discontinued. Crawford
that a reasonably prudent person | et al, v. Protestant Hospitad for the In
would not have done so. sane M. L. R. 7. Q. B. 57.

An injury to a passenger whileona ' | e e s
R. R. train is pl'illltb facie " negli- ‘ 2. HoUskE oF ILL-FAME—DAMAGEs
genee, whether caused by defects in +  Jleld, that where complainant’
the machinery or by the acts of the ; honse is rendered unfit and uncomfor-
servants operating the machinery. * table for respectable occupation by

Evidence showing that the train had | reason of the proximity of u house of
reached the passenger’s destination . ill-fame, whose immatesare boisterous
before the plaintiff’ went on the plat- | and indecent, he may maintain an
form ; that the train had so farslowed | action to restrain the nuisance, and to
up that the conductor and brakeman | recover damages occasioned thereby.
were both oft the train, and that the ' Crawford v. Lyrrell N. Y. Court of
express purpose of its stopping was to ~ Appeals Oct. 6, 1891,
let the pl:minf.iﬂ"oﬁ‘, :md_th:w thebrake- OBSTRUCTION—See Damages 4.
man told her to remain on the plat-
form, and that she was not attempting 91”’10’31*§, Liapiniry or MuNICIpAL
to get off when injured. Ileld, sufi- —See Municipal Corporation 4.
cient to supporta finding for theplain- | Qrricers, Miscoxpucer oF MuyNicH-
tifl" on the issue of 00}‘1‘1‘“’111‘“‘3’ negli-  par—See Municipal Elections.
gence. Ientucky & Indian Bridge Co. N e e aere | M
v. Quinkert, Appt Ct. of Tnd., Sept. | Se(c)l’llle?tlizm gltslltUCFI)G Towx

1891, 10 Ry & Corp. 1. J. 372. !
S . . . OIL5—STORAGE 0F—See Municipal
NEGOTIABLE INSTRUMENTS — See Corporation 5
Bills and Notes—Principal and Agent oo
3. OxUs ProBaxpi—See Inswrance 9.
OreN Poricy—See Insurance 9.

ORDINANCE (Municipal)—See Muni-
NOLLE Proskayt — See  Criming . BRI St *
Pi)(;t)g({;lel-) WsEQUL — Bee  Criminal * g3501 Corporation 5.

NEW BRUNsSWICK—Sce Statute 2.

PaAror. EVIDENCE — See Account —

NorEes—See Bills and Notes. Evidence 3.
Norice—See Contract 7. PARTNERSHIP
NOV;\ SCOT].\—SCQ BmlkS 5"“3["1&' . l. J\SS'(;L\'BTENT FOR ISI;A\'I;]:IT OF

cipal Corporation §—Negligence 13—  Qrgpirors
Wills 3. . .
The assignees for the benefitof cred-

ilors of a deceased partner, under an
assignment which did not purport to
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convey any firm property, have no right
to the firm assets as against an omcer
who seizes the same under attachment
in an action against the surviving part-
ner as such by creditors of the firm.
Van Ileck v. MeCabe, Mich. 49 N. W,

Rep., 872.
. 2. ACCOUNTING.

“Where one of two partners was em-
ployed by a third person on salary,
which he did not put into the part-
nership business, the other, who devot-
eéd his whole service to the joint
business is entitled to pay for such
services without any agreement there-
fore. Morrisv. Gu{)m, Towa 19 N. W,
Rep., 846.

" 3. BANKING BUSINESS.

W. and O. having dissolved part-
zership in the b.ml\m(r business under
the name of * W.and O ’? the business
was continued under the firm name
&of W. & Co.,” it being generally
anderstood that A., a brother of W.,
and an employee in the bank, became
apartner. A. not only did not deny
that he was notia partner but on several
occasions stated that he was. e was
Present, and made no objection when
W. ordered the fact of their partner-
8hip to be published in a newspaper,
‘which was done ; and he did other acts
i carrying on the business to cause
the belief that he was a partner : Held,
that not only was A. estopped to deny
‘the par Lnerslnp but the jury were
warranted in finding its existence as a
fact. Wright v. Weimeister, Mich. 49 N.
W. Rep., S70.

o4 Avrnonrity To GIVE NorE—DPRE-
simmm\'—»D\'IDL.\’CL.

£ One member of a partnership formed
fox the purpese of conductinga theatre
prima facie has no 'mthont.y to give a
firm note.
£ Where one buys the note of such
firm knowing the nature of the p.n t,-
:nerslnp husm«AQ knowing that it w:
wrltten and swned by bho nresponsx-
Ble member of the firm, and with
knowled;zc of a course of dealing which
pointed to the other partner alone as
_the financial representative, he takes
-_.~the note at his peril, though there was

e

i
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no actual bad faith on his part. Pease
v. Cole, Connecticut Supreme Court of
Brrors Aug. 25, 1885,

d. DISSOLUTION.

Where co-partners who have had
differences arising out of their joint
business, volunfarily and at arms
length enter into a written contract
dissolving their partnership relations,
and by its terms make pure and
detailed arrangements for a separation
and division of their joint property,
and provide fully for the payment of
the firm debts,

Ileld, that in the absence of alleg-
ation and proof to the contrary, all of
such differences will be presumed to
have been merged and adjusted by the
contract of dissolution. Little v. Little,
N. Dak. 49 N. W. Rep. 736.

PASSENGERS — EJECTION OF — Sce
Carriers, 1.

PATENT.

1. PROLONGATION OF—NOX-USER OF
INVENTION — PRESUMPTION OF XNON-
Urrniry REBUTTED.

Where an invention has not been
brought into use during the term of
the letters patent, but such non-user is
satisfactorily accounted for, and the
invention is one of great merit, an
extension may be granted. Southby’s
Patent, 1891, App. Cas. 432,

. PROLONGATION OF — PRACTICE —
TivE ror FILING PETITION.

Where a petition for prolongation
has not been presented within six
months before the patenr which had
been granted in 1877, had (,\pm,d

]fdd that it is e\cluded both b\, 5
and 6, Wm. 4, ¢. 83, and also by 2 and
3 Vict., ¢. 67.

Brandon’s Patent (9 App. Cas. 589)
and Jablochkoff’s Patent (ante p. 293),
distinguished.

Marshall’'s Patent, 1891,
439.

PAYMENT.
ACCEPTANCE OF NOTE.

The acceptance of & note * for,” oy
¢ on account of ”? or ‘ in payment of »?

App. Cas.
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an existing debt, in the absence of an

express agreement or. understanding '

that it is taken in satisfaction or dis-
charge of the debt, is to be understood
and be interpreted as a conditional
payment only. “The mere recital in a
receipt or other writing of the fact of
payment by note is not, by itself, suf-
ficient evidence of absolute payment,
and that the creditor assumes the risk
of its being paid, but is' upon the
implied understanding that the note

will be paid, and only shows that when |

paid it shall be @ discharge of the
original debt. Combination Steel & Iron
Co. v.S8t. Paul City Ry. Co., Minn. 49 X.
W. Rep. T44.

PEDDLERS.
LICENSES—SALE BY SAMPLES.

Where manufacturers of household
goods of West Virginiasent theiragent
into North Carolina to sell goods by
sample on the instalment plan, the
goods to be delivered to cash purcha-
ser by the agent afterwards, the fact
that the goods were to be delivered by
the agent does not make him iable to
pay tax as a peddler, as prescribed by
Laws N. C. 1889, ch. 216, §24. In re
Spain, U. 8. C. C., (N. Car.), 47 Fed.
Rep. 208.

Prixe Carvirani—Sce Counfiscation.

Perronvance ofF Coxrracr — See
Contract 2.

PERSONAL INJURIES—See Lvidence
4.

Prysican EXaMINATION OF ParTy
—See Trial.

Pisror—=See Weapon.

PreapinG—See Negligence 11, 16—
Injunction 3.

Poricy—Orex—=See Insurance 9.

POoWER OF ATTORNEY—Sce Princi-
pal and Agent 3.

PRACTICE —SrE ALsO NrB«ii-
GENCE 7—QUO WaRRANTO—IN.iUNC-
TION—PLEADING.

1. MuNiciral, CORPORATION—LIEN
FOR STREET IMPROVEMENTS.
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a lien for street improvement on (he
abutting lots, the complaint is sufl
cient if it pleads all the acts done Iy
the municipal officers, and all aci
essential to show their authority, am
need not set forth their proceedings
nor incorporate by reference or other
wise, the contract under whiech the
work was done, nor any other instm
ment, except the final estimate o
assessment. Ven Sickie v. Bellnap, Ind,
28 N. E. Rep., 305.

2. EricrioN PrriTion—SoLar Tiv
—TIME ¥or FininG.

Motion by the petitioner fo disallow
the preliminary objection to the peti
tion filed by the respondent. The
objection was that the petition was filed
after office hours on the last day fw
filing it.

Maclennan, J. A. The preliminan
objection must be disallowed. The ruk
as to the keeping the offices of the
court open from ten to three, or frow
ten to four, as the case may be, i
merely directory and for the guidanc
of the officials, and does not forbid
them to keep their offices open toa later
hour, if they think fit or if the busi
ness requires it. See Rolker v. Fuller.
10, U. C. Q. B. 477. This petition.
therefore, was in time, the ofiice being
still open, and the petition having been
received by the ofiicer, although 1t was
after three o’clock. I am, moreover, of
opinion that the petition was in timein
any view of the Actand therule. It was
received by the officer as of that day.
and Mr. Cameron, who filed it, swears
that it was then not as much as s
quarter past three by the publicclocks.
The officer’s act in receiving and filing
the pelition on that day, and granting
a certificate of the fact must be upheld.
unless displaced by clear and satis
fuctory evidence. It is common know-
ledge that the time kept Ly the public
clecks in Toronto isstandard time, and
that standard time is seventeen and
one halfminutes faster than solar time
That being so, the petition was in
reality filed before three o’clock, and
was in time according to the strictes
construction of the rule. There can be
no doubt: that upon a question like this

In a suit by a contractor to enforce , a party has the right to insist, in the
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absence of legislation ora rule of court,
that solar mme should govern.  Cur us
v. Marsh, 3 H. & N. Sbb) The objec-
tien will be disallowed with costs. e
.No» th Bruce Dominion Election Petition.
Muir v. MeNeil, Ontario, Practice

Court.
PresvyprrioN—See Partnership -k

_ PRrINCIPAL — LIABILITY OF — See

Negligence 14.
 PRINCIPAL AND AGENT.

1. RATIFICATION OF AGENT’S ACTS.

© A principal, if he receives and
retains notes which were obtained by
Tis agent under certain stipulations, is
bmmd by thestipulations, though they
were unauthorized. Wheeler and Wilson i
l[(umfactlu ing Co. v. Aughey, Penun. 22
At;l Rep. 668.

-1 2, NEGOTIABAE INSTRUMENT—Bone

Fide HOLDER FOR VALUE.

. Held, Abuse of power or betrayal of |
‘trust by an agent, who endosers a bill 4
of exchange for his principal, does not .
affect the vecourse against the latter
0f a bone fide holder for value who had
10 knowledge of such abuse or betrayal.
The Quebee Bank v. Bryant Powis &
Bryant et al, Superior Court Quebec
Feb. 6, 1891. 17 Q. L. R. 9S.

i 3. POWER OF ATTORNEY — CoON-
STRUCTION.

. Held, 1st. A power of attorney wheth-

er l)o,stowed by a written instrument,
or inferred from a train of cncums~
tances and acts, must be construed
strictly.
. 2nd. The power of attorney recited
-at full length in Quebec Bank v. Bryaat,
l’ow:s and Brl/ant (Limited), ab pages
§3-55 supra, does not give the agent
;the power to borrow money for t;he
Qrmclp.ﬂ

¥ 3rd. No action will be in favour of

e pledgee, against the indorsers of
gotes pled"‘cd as security for a loan
declared invalid. La Banque du Peup'e
¥. Bryant, Powis and Bryant ct al,
Superior Court Quebec. Feb. 6, 1591,
17 Q L. R. 103.
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PRINCIPAL AND SURETY.

1. Joixt ProMISSORY NOTE.

In an action at law upon a joint
promissory note, all the makers except
one being sureties, a verdict against
some of the sureties for the whole
amount of the note, and against one of
them for half that amount, is contra-
ry to law. The plaintiff may, however,
enter judgment against all the sureties
for the lesser sum, and direction is
given accordingly. Jones v. Lewis, Gu.
13 8. E. Rep. 578.

2. GUARANTEE—BANKRUPTCY AND

INSOLVENCY—DIVIDENDS.

The plaintiff’s testator gave a2 gua-
rantee in the following form : * In
consideration of the goods sold by you
on credit to M., and of any further
goods you may sell to M. upon credit
during the next twelve months from
date, I hereby undertake to gunarantee
you against all loss in respect of such
goods so sold or to be sold, provided I
shall not be called on in any event to
pay a greater amount than $2,500.

Held, that this was a guarantee to
secure an ultimate balwace and thay,
M. having made an assignment for the
benefit of creditors, the plaintiff could
not rank on his estate in respect of
the $2,500 paid under the guarantee.
J[a,rtm v. MeMullen, Ontario C. A.

PROCEDURE —See Practice —Crimi-
nal Procedure.

ProraNity—See Criminal Law 1.

PROPERTY—INJURY TO—Sce Dama-
ges 4.
Proxmare Cause—See Negligence
15. :

PupLic MoxNey—3See Statu te 1.

PusLic Use—See Eminent Domain.

PunLic Works—See Damages 4.

PuBrLic Worsmip — See Criminal
Law 7.

PURCHASER—RIGHTS OF — Sce Sale
of Goods 1.

QUO WARRANTO--PROCEDURE.

In proceedings in quo wwrranio the
respondent must answer precisely by
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what statutory authority he exercises
the rfunctions of an office. State v.
Tiltma, Neb., 49 N. 'W. Rep. 806.

RAILWAYS—SEE ALSO MASTER
& SERVANT—NEGLIGENCE--BLECTRIC
RATLWAYS.

1. CoNTINUING TRESPASS BY BLE-;

VATED RAILROAD—INJUNCTION.

After the erection of an elevated
railroad structure, and while the road
was in full operation, an owner of
abutting land which had been de-
preciated in value by the presence of
the road, conveyed the sume: Held,
that the continued operation of the
road was a continuing trespass; that
all the vendor’s original rights in the
easements appurtenant to the land
passed to the vendee, regardless of the
price paid for the title, and that the
vendee became entitied to all the
remedies, legal and equitable, against
the trespasser which the vendor might
have exercised if such conveyanee had
not been made. Lene Papenheim v.
The Metropolitan Blevated Ry. Co. and
the Manhattan Railway Co., New York

Court of Appeals, October 1891, 24!

Chicago L. News 57.

2. CONSTRUCTION OF ROAD — Dad-
AGES For USING STREET.

Neither by express grant nor by
necessary implication has the B. T.,
V. & G. Ry. Co. any authority to con-
strucvand operate its railway longitu-
dinally upon the public streets of the
city of Macon.

In an action by the owner of abutting
property against the company for dam-
age to the freehold and for diminishing
the annual value of the premises for
use there can be no recovery as to the
frechold where the market value has
been increased, but for loss of rents
and profits there may be a recovery,
notwithstanding such increase in the
market value. A wrong done cannot
set off increase of market value, caused
by his wrongful act, against loss of
vents and profits occasioned thereby.
Davis v. East Lennessee V. & G. Ry. Co.,
Supreme Court of Georgia, July 1591,
10 Ry. & Corp. L. J. 393.
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3. EXPROPRIATION OF LAND — Iy
JUNCTION.

On a motion for an interim injunctio,
to restrain a railway company frog
| taking possession, under a warray
l obtained from n coynty judge, o
certain land different from what wa
¢ shown on the company?’s plan depositej
Punder S. 10, S-8. 2, of RB. S. O. c. 17¢;
f He'd, following Murphy v. Kingstm
cand Pembroke Railway Co., 17 8. C. R
582, that the land could not be taken
as it was not shown on any plan s
deposited.

Ield, also, that, as the notice given
junder S. 20 8. 8. 1, of R. 8. O. ¢. L7
| offered certain privileges in additiog
to cash as compensation, and as the
land-owners were entitled to have
their compensation all in cash, ther
wias no proper notice and no prope
surveyor’s certificate, and, as thes
"were at the very foundation of the
counnty judge’s authority, he had acted
without jurisdiction.

Held, also, that in the case of 2
limited jurisdiction such as that of the
judge in this case, the facts which give
jurisdietion and without which the
powers given by the act never aris
mnst not be absolutely presumed to
exist because the judge has acted as ii
they did ; and if disputable then the
warrant based upon them must stand
or fall with them. Brooke v. Toront
Belt Line Reilwey Co. Ontario, High
Court of Justice Ch. D. Aug. 25, 1891

4. RArnLwAY Acror CaNaADA, 42 Vie.,
ch. 9 — AWARD OF ARBITRATORS —
PROLONGATION OF DELAY FOR MAKING
AWARD.

Held :—(1) Under the Railway Ac
of 1879, 42 Vic. ch. 9 that where the
arbitrators appointed to fix the com
peusation fora property, adjourned f
a day subsequently fixed for making
the award, without stating in thei
minutes that sueh adjournment wa
for the purpose of making an award
and at their subsequent meeting the
three arbitrators and counsel for th
parties were present, and no objection
was made to the regularity of th
mecting, such absence of objectior
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donstituted a tacit ratification of the
i)roceedings up to thas time.

2) That an adjournment to enable
one of the arbitrators to visit the
property, without any date being fixed
for the next meeting, did not terminate
the arbitration ; aud that an award
made on & subsequent day, the three
arbitrators being presents, was o valid
award.
© (8) That a notorial award is not
fiecessary in the ease of an arbitration
under the Railway Act of 1879 ; that
the entering of the amount awarded in
fthe minutes constituted the actual
awatd ; and the fact that on a subse-
.quent day the award was made out in
potarial from and signed by two of the
.arbitrators the other arbitrator not
Dbeing present, did not invalidate the
award as previously made and eatered
in the minutes. Onterio and Quebec
‘Railway Co. and Les Curéet Murguilliers
-de U@uvre et Fabrique de Ste Anne du
Bout de U'Isle, M. L. R. 7 Q. B. 110.

| RAILWAY ACT OF CaNADA — See
Railways 4.

-° RAILWAY CROSSING—See Negligence
~9.

RaTIFICATION—See Master and Ser-
“vant 3—Principal and Agent 1—Sale of
Goods 3.

-+ REASONABLE Dousr—See OCriminal
“Procedure 1.

-; REFUSAL TO ANSWER—See Judg-
_‘ment Debtor. -

- Rerarrves—See Wills 8.

' REMOVAL OF INSURED PROPERTY—
See Insurance 6.

~ REs JupicATE—See Corporations 4.
REsPoNsABILITE—See Negligence 2.

% RESTRAINT OF TRADE—See Contracts
";1-—'1‘mde Union.

! RESULTING TrUST—See Trust.

: Reratn, SALe oF LiQuor BY—Sce
“Liquor 1.
S3E

# SALE OF GOODS.

1. RicuTs of PURCHASER.

'.li; In the absence of & breach of war-
“ranty or fraud, the mere fact that goods
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sold are worth less than the econtract
price will not authorize the recovery
by the purchaser of the excess of the
price so paid over the actual value of
the goods.  Weller v, Becktell, Ind. 23
N. E. Rep., 333.

2. CONSTRUCLION.

B. made a written contract with
defendants, agreeing fo sell them a
certain number of staves, of his ¢ first
manufacture,’’ to be delivered f. o. b.
cars at a certain point : Held, that title
to the first staves manufactured did
not on their manufacture pass ab once
to defendants without delivery, orsome
act designating them as the staves
intended to be delivered. Fordice v.
Gibson, Ind. 28 N. E. Reyp., 303.

3. SUNDAY
TION,

A contract of sale made on Sunday,
with no delivery of the property then
or afterwards, is void although the
parties intended to waive delivery.
Ratification by the vendee alone, made
by allowing & credit on the vendor’s
account, it not appearing that the
vendor ever took or claimed thie benefit
of such ecredit, will not suffice to
validate the sale. Calhoun v. Phillips,
Ga., 13 S. E. Rep. 593.

4. RicHTSs OF VENDOR,.

A written contract for the sale of
certain lumber provided that the title
and right of possession of the lumber
should remain in the vendor until full
paymentshould be made. The contract
was signed by the parties, and duly
recorded, but before payment in full
the vendees made an assignment, and
the assignee took possession thereof as
assets of the vendees. Held, in replevin
by the vendor against the assignee,
that the contract was one of conditional
sale and that plaintiff was entitled to
possession of the lumber, although the
contract provided that it was at the
sole risk of the vendees, who were to
have it insured, and to assign the
policy to the vendor as collateral
security. Wadleigh v. Buckingham,
Wis., 49 N. W. Rep. 745.

H. CONTRACT—COMMISSION.
A finance company agreed to nego-

CONTRACT — RATIFICA-
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tiate the sale of $800,000 of railroad |
bords for a commission 6f 10 per cent.
piyable in the bonds. Afterwards the
parties to this agreement entered into
an agreement with a third person, in |
which the latter agreed to make a loan |
to be seeured by pledge of part of |
these bonds, and it was provided that |
280,000 of the bouds should be appro-
priated to the finance company in
payment of its claims for com:zission.
feld, that the second agreement passed |
title to the $80.000 of bonds to the
finance eompany, although it had not !
then negotiated a sale of the $500,000
of bonds. dmericen Loan and TLrust Co.,
v. Loledo, C. & 8. Rq. Co., U. 8. C. C.
(Ohio), 47 I, Rep. 343.

6. SALE oF Goopns BY WEIGHT—
CONTRACT WIERE PERFECT, art. 1474
C. C., ete. (Quebec).

Held (1) Per Ritchie C. J., Streng,
Fournier, and Patterson, JJ.,allirming
the judgment of the court below, that

where goods and merchandize are sold
by weight, the contract of sale is not |
perfect and the property of the goods |
remains in the vendor, and they are |
not at his risk until they are weighed, |
or until the buyer is in default to »have |
them weighed; and this is so even )
where the buyer has made an examin- {
ation of the goods and rejected such as |
were not to his satisfaction.

Held, also, per Ritchie C. J., Four-
nier and Taschereau, JJ., that where
goods are sold by weight and the pro-
perty remains in the possession of the
vendor, the vendor becomes in law a
depositary ; and if the goods while in |
his possession are damaged through
his default and negligence, he cannot
being an action for their value. ZRoss
v. Hannan, Supreme Court of Canada,
Juane 22, 1891.

%. CONTRACT—DAMAGES.

On March 22nd, 1889, defendants by
telegraph offered plaintiff $5.00 per
barrel for 1000 barrels flour, to be
delivered on 15th April following,
which offer plaintiff accepted. By
error plaintiff shipped the flour on
March 30th and drew on defendants

for the price. Defendants notified
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plaintiff that shipment was to be made
on 15th of April only, and plaintiff
admitted the mistake, offered to pay
all extra charges, and by the same
telegram asked defendants, ¢ will you
(u,cepn this, or shall we take the ﬂom
and complct(, contract as made?

Defendants answered, ¢ consider t,his
tender cancels cont,r wet altogether.™

" On the 18th April, plaintiff tendel'ul
" the flour and draft to defendants, and

ou Sth June sold the flour for $4.25 per
barrel and institated an action to re
cover 88735.42.

Held, that there was no reeision of
contract, and judgment rendered in
favour of plaintiff for amount of differ.
ence between contract priceand amount
sold for. Iehlor v. Magor et «l, Superior
Court, Montreat, March 19, 18990, 35 L.
C. J. 25.

S. OF LAND—ERROR AS TO ACCESs
ORY OF THING SOLD—DAMAGES.

The appellant purchased from res
pondents at public auction two lots of
land on a certain street, and signed a
memorandum of sale in which reference
was made to the official plan, on which
the street was marked as being 51 feet
wide at that place. On thesurveyor’s
plan prepared for the sale, the street
was also traced as 51 feet in width, but
by inadvertence, on the lithographed

| copies distributed at the auction sale,

the part of the street where the lots
were situated was represented as of
uniform width with the upper part of
the street, which was 60 feet wide., In
the advertisements, and in the aue
tioneer’s announcement at the sale
the street was also described generally
as 60 feet wide. When the error was
discovered the respondents (vendors)
offered to cancel the sale if the appel
lant (purchaser) had been misled by
the error on the lithographed copies,
but the appellant refused, and brought
an action of damages.

Held, affirming the judgment of
Davidson, J., M. L. R., 3 8. C, 403, in
an action of damages by the appellant
(purchaser), that he having received
the full number of square feet bar
gained for, havingrefused to relinquish
the bargain, having. signed the me
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morandum of sale in which reference
was made to the homologated plan
showing a street 51 feet \Vl(le, and
moreover no speuhc damage being
proved, an action of dwm.wcs (,0\\](1
not be munb(mu,d Inglis v. Phillips,
M. L. R., 7 Q. B. 36.

9. OF GoopS—LATENT DEFECT—Art.
1523 O. C.—REASONABLE DELAY FOR
COMPLAINT AS TO QUALITY--EVIDENCE.

Held : — (l) That sourness and un-
soundness in salted salmon—defects

which were discoverable by smell when
thie goods were opened and inspected—
are nob latent defects against which
the seller is obliged by law to warrant
the buyer.

(2) Where goods are sold without
warranty and mewb to inspection, the
‘buyer is bound to make an inspection
of the goods within a reasonable time
'after dellvery and an aetion brought
five months afterwards, cmnpl(mmw
:of the quality of the goods veceived by
‘him, is not exercising due diligence,
.7a(3) Where the buyer pretended
that the sale was made with warranty,
and the agent of theseller immediately
wrote th 16 before the sale he had read
h:\ prineipal’s letter to the buyer, stat-
ing that rhere would be no warrauty,
‘f}hlb fact, in the absence of any imme-
diate and positive denial by the buyer,
farnishes a strong presumption of the
truth of the J,"'ellt" statement. Vipond
et al. v. Findlay et al., Superior Court.
“Montreal May 29, 1891. 7 M. L. R. (S.
0,) 242,

- :(\Tote. Civil Code art. 1523.

“The |
geller is not bound for defects which
: re apparent and which the buyer
mwht have known of himself.”?

‘Mr. Justice Tait stated in the counrse
of judgment that* although it is hardly
ecessary to go into the Dn«rlxsh law,
this case must be decided wccordm«r
10 ours, yet it seems to me there is no
’ -éubamntnl difference, and if anything,
¢ Boglish law is less favourable to

thc purcha,ser 7 eitiag Benjamin on
K sales (3rd Eng. Ed.) p. 633, 649, 650.
‘G ;\mpbell on sales p. 304.)

"4

. rz"Act;lon to recover the price of a
‘8éparator and drawing belt.

!

!
|
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Defence, noagreement in writing, no
part payment, no delivery and accep-
tance, and no receipt of the goods as
required by the. 17th section of the
Statute of Frauds.

The only ground attempted to be
proved by the plaintiff to establish his
right of action was that there was a
sufficient delivery and acceptance to
take the case out of the provisions of
the statute.

After some negotiations the plaintiff
shipped the machine, taking his chance
that it would suit the defendant; he
showed that the defendant examined
the separator on the car in his, the
plaintift’s, presence and that of his
agent, Ross ; that a couple of days
afterwards the defendant assisted Ross
and one Himan to move the separator
from the car, in order that an engine
standing on the same ear and purchased
by Himan might be remove L therefrom ;
he did nothing more afterwards with
the maehine.

The plaintiff claimed that when the
defendant had worked with Ross and
Himan to move the machine from the
ear, he had done so for the purpose of
taking possession of it for himself.
The defendant denied this and stated
that Himan, who had to unload his
engine, had passed by his place and
had asked him to come with him tosee
the machine and that he had assisted
him as a friendly act.

The articles were to be paid for by
three promissory notes, which con-
tained a condition that the title and
| possession of the property was to
remain vested in the plaintiff until
the notes were paid: The notes were
never signed.

Held, that delivery and acceptance
had not been proved. Verdict entered
for the defendant. Livingston v. Robert-
son, Maunitoba Queen’s Bench, 19 Oct.
1891.

SAMPLES — See Oriminal Law S—
Peddler.

SALVAGE—See Admiralty.
Saw-MILL—See Master & Servant 6.

SERVICE — AGREEMENT FOR — See
Master & Servant 9.
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SERVICE.

Or WRrIT OF SUMMONS — (ON-
STRUCTIVE SERVICE — JUDGMENT BY
DerAULT—SETTING ASIDE.

An order for constructive service of
a writ of summons on the defendant
was granted on affidavit of the sheriff
of the county of Vietoria that he had
sent his deputies at least three times
to the defendant’s house, but the
defendant could not be found, and,
from diligent inquiry, he believed that
he was avoiding service. Judgment
by default having been entered, on
the constructive service effected under
this order, the defendant applied to
open up the judgment, making affida-
vit (1) that he had no knowledge or
intimation of the issue of the writ; (2)
that he never evaded service ; (3) that
during the time veferred to in the
sheriff’s affidavit he was working on
the railway about nine miles from his |
home; (4) that he had a good defence
to the action, particulars of which
were set out.

An appeal from the judgment of
Tremaine C. C. J., refusing to open up
the judgment, was allowed with costs.
McCurdy v. MeLeod, Supreme Court of
Nova Scotia.

SEWERS — See Municipal Corpora-
tions 1. 3.

SHERIFF.
LIABILITY FOR DEPOSIT.

A sheriff who had in his charge a
prisoner arrested by him on a warrant
on which bail was indorsed, is liable
to the State for money received by him
on deposit from such prisoner in lien
of bail, though there is no statute per-
mitting the sheriff to receive such

deposit, since the transaction if illegal,
can never be questioned by the pri-
soner, who participated therein, and
the sheriff is estopped to deny the |
legality of the transaction, as against
the State, by the fact that he received
the money. State v. Scanlon, Ind, 28
N. E. Rep. 426.

SLANDER —See Libel and Slander, 2 !
—Evidence, 1.

SorAr TnME—See Practice, 2.
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STATUTE.

1. APPROPRIATION OF PUBLIC MON-
EY.

Whether or not money appropriated
by the legislature was intended for a
publiec or & private purpose must be
determined from the statute itself, and
from such considerations as the court
can judicially notice, and it is not
competent to take proof and determine
the question as a matterof fact. Weater-
loo Woolen Manufacturing Co. v. Shan-
nahan, N. Y., 28 N. E. Rep. 358.

2. REPEAL OF—DISTRIBUTION OF IN-
TESTATE EsTATE—(New-Brunswick).

Thelegislature of New-Brunswick, by
26 Geo. 3, c. 11, 5. 5. 14 and 17, re-enact-
ed the Imperial Act, 22 and 23 Car 2,
¢. 10 (Statute of Distribution), as
explained by s. 25 of 29 Car. 2, ¢. 3,
(Statute of Frauds), which provided
that nothing in the former act should
be construed to extend to estates of
femes covertes dying intestate, but that
their husbands should enjoy their
personal estates as heretofore.

When thestatutes of New-Brunswick
were revised in 1834, the act. 26 Geo.
3, c¢. 11, was re-enacted, but, s. 17,
corresponding to s. 25 of the Statute of
Frauds, was omitted. In the adminis-
tration of the estate of a feme coverte
her next of kin claimed the personality

ontheground that the husband’srights

were swept away by this omission.

Held, per Ritchie, C. J., Fournier
and Patterson, JJ., that the right of a
husband to the personal property of
his deceased wife does not depend on
the statute of distribution but he takes
it jure mariti.

Per Strong, J., that the repeal by the
revised statutes of 26 Geo. 3, . 11,which
was passed in the affirmance of the
Imperial Acts, operated to restore s. 25
of the Statute of Frauds as part of the
common law,

Per Gwynne, J., when a colonial
legislature re-enaets an Imperial Actit
enacts itas interpreted bv the Imperial
courts, and « fortiori by other Imperial
Acts. Hence, when the English Statute
of Distributions was re-enacted by 26
Geo. 3, ¢. 11 (N. B.), it was not ne
cessary to enact the interpreting sec-
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tion of the Statute of Frauds, and its
omission in the revised statutes did
not affect the construction to be put
upon the whole act.

Held, per Ritehie, C. J. Fournier,
Gwynne, and Patterson, JJ., that the
married woman’s Property Act of New
Brunswick (C. 8. N, B., ¢. 72), which
exempts the separate property of a
matrried woman from liability for her
husband’s debts and prohibits any
dealing with it without her consent,
only suspend’s the husband’s rightsin
the property during coverture, zmd on
the death of the wife he takes the per-
sonal property as he would if the act
had never been passed.

The Supreme Court of New-Bruns-
wick, while deciding against the next
of kin on his elaim to the residue of a
feme coverte, directed that his costs
‘should be paid out of the estate. On
appeal, the decree was varied by strik- |
ing out such direction. Appeal dis-
missed with costs. Lamb v. Clevelund,
Supreme Courtof Canada, May 12, 1891.

STATUTE OF DISTRIBUTION — See
Statute 2.

STATUTE OF
Goods 10.

STock—See Corporations 2.

STOCKHOLDERS — See Corporations
1. 4.

STorRAGE OF OIL — S8ee] Municipal
Corporation 5

STREET—See Railways 2.

STREET CAR — Sée Negligence 6. 12.

STREET, LIGHTING—See Municipal
Corporation 6.

SUBSCRIPTION—See Contract 1.
Susways—=See Electricity 2.

SUNDAY CONTRACT — See Sale of
Goods 3.

SURETY—See Principal and Surety.
SWEARING (False)—See Evidence 6.

TAXATION—SEE ALSO CONSTITU-
TIONAL LAW 2.

1. ExeMpPTION — CHARITABLE INSTI-
TUTIONS.

The word ‘taxaticn” in Acts Ky.
1869-70, Vol. I, p. 181, which provides
that the property ofa certa,m charitable

FrAUDs—See Sale of
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institution ‘‘shall be exempt from all
taxation by State or local laws for any
purpose whatever’’, does not embrace
an assessment for street improvement.
Zabel v. Louisville - Baptist Orphans’
Home, Ky., 17 8. W. Rep. 212.

2. OBSTRUCTING COLLECTION.

Pen, Code, Cal. 428, which pro-
vides that every pemm who obstructs
or hinders any public officer from
collecting taxes ‘‘in which the people
of thisstate are interested *’ is guilty of
a misdemeanor, does not apply to the
act of obstrueting a town officer in the
collection of a town tax. B parte Sam
Wuh, Cal., 27 Pac. Rep. 766,

3. BANKS— NATIONAL —
OF INDEBTEDNESS.

The owner of National Bank stock,
in listing his shares for taxation is not
entitled to deduct his bone fide indebt-
edness from the value of such shares
of stock.

The decision on the former hearing
of the case, reported in 25 Nebraska,
468, overruled. Bressler v. Wayne
County, Nebraska Supreme Court, Sept.
16, 1891, 44 Alb. L. J. 400.

DeEpucrTIiON

4. BrLECTRIC LiGHTING COMPANIES
—MANUFACTURE— EXEMPTION — PEN-
ALTIES.

An electric lighting corporation was
incorporated in 1880, under chapter 37,
Laws of 1848, relative to the formation
of gas-light companies, which com-
panies were, by chapter 512, laws of.
1879, authorized to ‘‘ use electricity
instead of gas.”” The corporation in
question never produced anything but
electricity.

Held, that it wasnot a m.muﬁcturmn
corpomtnon, and as such exempt from
taxation.

Section 3, chapter 361, laws of 1881,
imposed the tax in question upon
¢ every corporation ; * * % except man-
ufacturing corporations ; ? further pro-
viding that such ‘ exception shall not
be taken to include g:s companies.”?
Chapter 353, laws of 1889, amended
said section 3 by excluding from the
exemption ¢ electric or steam-heating,
lighting and power companies,”’
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Held, that the said amendment of
1889 was not a legislative declaration
that electrie companies were previous-
ly within the exemption.

Although a part of the relator’s
capital stock was invested in patent
rights, no deduction should for that
reason be made {rom the tax.

See. 2, chapter 381 of law of 1881
provides that if & company isin default
in making a proper report to the
comptroller, and in paying the tax,
the comptroller shall add ten per cent
for each and every year for whichsuch
report was not turnished, or for which
said tax was not paid,

Held, that this provision did not
mean that ten per centshould be added
to every’s year tax that was in default.
People Br Rel. Edison Blectric Illuminat-
ing Company of New York v. Wemple ;
People B Rel. Brush BElectric Illuminat-
ing Company of New York v. same. New
York Supreme Court. 1891, 44 Alb. L.
J. 393.

TELEGRAPH COMPANIES.

1. FAILURE TO DELIVER MESSAGE.

A transient visitor to a town or city,
who furnishes to the company no de-
finite address, is not a person residing
in the same or within one mile of the
station, in contemplation of the act of
1887, subjecting telegraph companies
to a forfeiture for failing to deliver
despatehes to residents. Moore v. West-
ern Union Tel. Co., Ga. 13 S. E. Rep. 640.

2. LIMITING LIABILITY.

Under the provision of section 12 ch.
89a , Comp. St., a printed stipulation
on a message blank, to the effect that
a telegraph company should not be
liable for a failure to deliver an unre-
peated message in a sum greater than
that paid for the service, is no defence
to an action for damages for delay in
delivering an unrepeated message.
Western Union Tel. Co.v. Lowrey, Neb.,
49 N. W. Rep., 707.

TELEPHONE—See Electricity 1.

TorTs—See Master & Servant 3.

TRADE—RESTRAINT OF —See Con-
tracts 4—Trade Union.
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TRADE UNION.

UNLAWFUL COMBINATION — REs-
TRAINT OF TRADE,

Held, that where the main objects of
a trade union are in vestraint of trade
it is an unlawful combination, and
that an action by one of its members
for enforcing an obligation to pay him
sick money is therefore incompetent.
Wood v. Engineers’ Society, Sherift
Court of Ayrshire. 7 Scot. Law Rev.
321.

TRAMWAY (BrLEvATED) — See Emi-
nent Domain.

TRANSMISSIBLE
Wills 8.

TrESPASS (CONTINUING)—See Rail-
road 1.

TRIAL. .
PHYSICAL EXAMINATION OF PARTY.

Under the common law, the courts
of the U. S. have no power, in an
action for personal injuries, to order
before the trial an exumination of the
body of the injured person. Union
Pac. Ry. Co.v. Botsford, U.S. Supreme
Court May 25, 1891, 33 Cent. L. J.
362,

(Note. To the latter report an exten-
sive note is attached reviewing cases on
this point and citing authorities which
appear to be in conflict, though the
majority of them concede the right to
compel physical examination.)

TRUSTS—SEE ALSO WILLS.

CREDITORS’ DEED — CONSTRUCTION
OF—RESULTING TRUST.

The partners in a business, by 2
deed reciting the inability of the firm
to pay their creditors, assigned the
business and property of the firm to
trustees upon certain trusts for the
benefit of the creditors of the firm.
The deed contained no provision in
the event of there being a surplus.

Held, reversing the decision of the
court of appeal and restoring the
decision of Kekewich, J. 45 ch. D. 38,
that upon the natural and true con-
struction of the deed there was an
absolute disposal of all the proceeds

INTEREST — See
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to be realized for the benefit of the |
creditors, and that no resulting trust
for the benefit of the assignors could |
be implied. Smith v. Cooke, Story v.
Cooke, 1891 App. Cas. 297,

Tury TABLE—See Negligence 5. 8.
UNVOIDABLE DELAY—See Contract
8.
VENDOR—RIGHTS OF — See Sale of
Goods 4.
VERDICT—See Criminal Procedure 2.

Votenti non fit Injurie—See Master
and Servant 11.

WAIVER OF CoxNDIT1IoN—See Insur- ;
ance 5. 7.
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3. CONSTRUCTION — SHARES — DE-
BENTURE STOCK.

A bequest of all a testator’s ““shares”’
in a public company will not pass
debenture stock.

Dictum of James, L. J., in Atiree v.
Hawe, (9 Ch. D. 349), that debenture
stock ¢ is of the sume nature as other
stock of the company ’’and is ‘ nothing
but preference stock with a special
preference ?’ discussed and explained.
In re Bodman, Bodman v. Bodman,
1891, 3 Ch. 135.

4. CONSTRUCTION.
A will which made no dispositionof

* the personal estate, and had no re-

WEAPONS.

. siduary clause, contained the following

- provision : ¢ T authorize my executor to

CARRYING CONCEALID WEAPONS —
INTENT IMMATERIAL,

One who repaired o sherift’s pistol,
and carried it back in his pocket, was
guilty of earrying a concealed weapon,
since the statute makes the fact and
not the intent criminal. Strahan v. State,
Supreme Court of Mississipi, March 2,
1891. 24 Chicago L. N. 84,

WHOLESALE, SALE oF LIQUOR BY—
See Liquor 1.

WIFE—PoLIcY IN FAVOUR or—See
Tusurance 1.

WILLS.
1. Joint WiLL—VALIDITY.

A joint will executd by two brothers,
revocable at the will of either, is valid.
il v. Harding, Ky., 17 S. W. Rep. 199,

9. CONTEST OF

In the contest of a will by some of
testator’s children, who bad been dis-
inherited by him, where the sole issues
were testator’s mental incapacity and
undue influence on the part of the
favored children, the testimony of a
witness, who would have taken by
inheritance had no will been made,
that one of proponents, the favored
children, stated to her (witness) that
testator had requested him to give
something to witness and her sister,
was immaterial. Chaddicv. Haley, Tex.,
17 8. W. Rep. 233.

sell and convey ?’ certain land ¢ for
the purpose of discharging all my
debts.” Held, that the direction did
not indicate an intention that the per-
sonalty should be relieved from its
primary liability for the payment of
the debts, and therefore the executor
could not sell it to the widow when
they both knew that there was more
than enough personalty to pay the
debts. Sweeney v. Warren, N. Y. 28 N,
E. Rep., 413.

9. CODICILS—REVOCATION-—-REVIVAL
—Nova-Scorra Law.

Where by a codicil dated the 21st of
July, 1882, expressed to be a codicil to
his will of the 17th of July, 1880, the
testator confirmed the said will, and it
appeared that the said will consisted
not merely of the document of the 17th
of July, 1880, but also of an interme-
diate codicil vevoking a particular
bequest therein. )

Held, that though a reference simply
to the date of the earlier document
was not sufficient in itself to restrict
the confirmation to that particular
document, yet other words and sur-
rounding circumstances could and did
convey such an intention with reason-
able certainty, and accordingly the
will of the 17th of July after confirma-
tion was no longer affected by the
partial revocation made by the in-
termediate codicil. McLeod v. McNabd,
1891, App. Cas. 471,
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(. REVOCATION—EVIDENCE.

Express revocation of a will can only
be shown by evidence of some of the
Acts designated by the Statute, and
unless revoked by another instrument,
as thereby prescribed, the will itself
must be destroyed, or bear some marks
of defacement or spoliation, manifest-
ing the intent to revoke. The pro-
visions of the Statute must be complied
with, and it is not enough that the
failure to do so is attributable to the
fraud of an interested party. Revoca-
tion of a will may be implied from
subsequent changes in the condition
or circumstances of the testator, and
hence a valid sale of an estate devised
will effect a revocation pro tanto. An
inoperative conveyance may so operate
it there be an intention to convey.
But a contract or conveyance executed
by one who is mentally incapacitated,
or adjudged void for fraud or undue
influence, is ineffectual as a revocation.
Graham v. Birch, 8. C. Minnesota, 33
Cent. L. J. 336.

7. Trus?.

The testator by his will, gave the
residue of his estate to his executor
and trustees in trust, to obtain an act
of incorporation of an institution to be
known as the ‘¢ Tilden Trust,”’ * with
capacity to establish and maintain a
free library and reading-room in the
city of New-York, and to promote
such scientific and educational objects
as said executors and trustees may
more particularly designate,”” and pro-
vided that in case such institution
should be incorporated satisfactorily to
them within the life of the survivor of
two specified lives in being, the exe-
cutors and trustees were authorized to
organize the corporation, and convey
or apply to its use the residue of his
estate, or sc much as they should deem
expedient. The will further provided
that in case said institution should not
be so incorporated, or if for any rea-
sons the executors or trustees should
deem it inexpedient so to convey or
apply such fund, or any part thereof,
then they were authorized to apply the
same ‘ to such charitable, educational,
and scientific purposes” as in their

l
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judgment will render the same ¢ most
widely and substantially beneficial to
the interests of mankind.” The frus.
tees obtained the charter as thus re-
quired, and conveyed it to the resi:
duary estate. Ifeld, that the trust was
void for want of a certain désignated
beneficiary, for uncertainty and inde.
finiteness in the objeets thereof, and
for excess of diseretion in the trustees.
Tilden v. Green, N.T. Ct. App., Oct.
1891, 44 Alb. L. J. 368.

¢ RELATIVES

"

§. CONSTRUCTION
NAMED?? “ TRANSMISSIBLE INTEREST.

A testator gave his general estate to
his executors and directed them to set
apart the sums specified for the benefit
of certain persouns by name, some of
whom he described as his cousins and
others as his nieces, during their
respective lives, and after their deaths
for their children ; and he gave his
residuary estate to be equally divided
among such of ‘¢ his relatives therein-
before named’ as by virtue of the
provisions of his will should become
entitled to a vested transmissible
interest in any part of his property.
The persons described as thetestator’s
nieces were his wife’s nieces, not his
own ; and some of the persons des-
cribed as his cousins were illegitimate
relatives ;

Held, by Stirling, J., that the words
‘¢ a transmissible interest 77 meant an
interest transmissible after death, and
that those legatees who took only a life
estate were excluded from participa-
tion in the residue;

Held, by the Court of Appeal (rever-
sing the decision of Stirling, J., upon
these points), that upon the true
construction of the will, the words
¢ yelatives named ” included relatives
by affinity as well as consanguinity,
and illegitimate as well as legitimate, :
relatives; and also persons described
as children of legatees named in the
will, although not themselves specially
named. Observations as to the pro-
vince of authorities on questions of
construetion. In re Jodrell. Jodrell'
v. Seale, 44 ch. D. 590. C. A. i

The decision of the Court of Appeal |

(44 ch. D. 590,) upon the construction ‘

|
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of a will and ecodiecils, affirmed, 1891

- App. Cas. 304.

WINDING—UP ACTS.
1. CoMPANY—CONTRIBUTORIES.

A dry dock company, having issued
stock to the extent of $15,000 and
having assets to cover $30,000 above
their other liabilities, passed a by-law
accepting from each of the shareholders
$3,000 as payment in full of $3,750
stock. Subsequently the company got
into difficulties, and was put into
liquidation under the Winding-up
Acts.

On an appeal from a Master’s ruling
placing these shareholders upon the
list of contributories to the extent of
£750 each :

Ileld, that, as the company was not
only solvent at the time, but had a
surplus of sufficient dimensions to
warrant them in so doing they had the
right to accept £3,000 in payment of
33,750 stock ; and the appeal was dis-

wissed. In re Ouwen Sound Dry Doclk
Skipbuilding & Nav. Co., Ont., High

Court of Justice, Ch. D. 17 Sept. 1891.

2. CONTRIBUTORIES.

MeC. manager of a company, pur-
chased certain shares from C. for the
purpose of cancellation and paid for
them with money supplied by the
company, but took the transfer to
himself as “ manager in trust.” The
shares remained in that position until
the company was put into liquidation
under the Winding-up Aects, when the
Master placed McC. upon the list of
contributories as a shareholder.

Ileld, on appeal that knowledge on
the part of C. that the transfer was
being made to a nominee of the com-
pany would have vitiated the transfer,
but as there was no evidence of any
such knowledge, and as the transfer
was made for a consideration paid to
the * manager in trust’ with no
notice of the character in which he
was to hold the shares, there was a
valid transfer which would relieve the
first holder and impose (as against
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creditors) liability on the transferce.
MeCord’s Case, Ontario Chancery Div,
H. C. J.

3. COMPANY—QUESTION 0F INSOIL.-
VENCY—PRrOOY.

Petition by a creditor fora winding-
up order, alleging among other things
that by virtue of a certain execution
and seizure the sheriff had entered on
the premises of the company and pro-
ceeded to sell and dispose of the goods
of the company, and that he had
already sold under such execution the
greater portion of the goods and intend-
ed to proceed under the execution and
sell and dispose of and was then from
day to day selling and disposing of the
remainder thereof.

By the winding-up act, R. S. C. c.
1249, 5. 5 a company is deemed insol-
vent, ¢ (h) if it permits any execution
issued against it *4# to remain unsatis-
fied till within four days of the time
fixed by the sheriff, or proper officer,
for the sale thereof, ov for fifteen days
after such seizure.”

Held, that an order for the winding-
up of the company could not be made
on the material before the court.

There was no pretence for bringing
the case under any of the provisions of
the Winding-up Act, unless it could be
brought under ss. (h) of s. 5. In re
Manitoba Milling and Brewing Co., Ma-
nitoba, Queen’s Bench, 12th Oct. 1891.

WITNESS.

INPEACHMENT.

‘Where it is sought to impeach a wit-
ness by proving, either by his own
answer to a question put to him, or by
calling other witnesses to swear thathe
has made statements out of court con-
trary to what he has testified at the
trial, the witness’ attention must be
called to the statement which it is
claimed he made out of court, and to
the time, place, and other circum-
stances of his making it,and the state.
ment must be contrary to what he has
testified at the trial. Daley v. Melendy,
Neb. 49 N. W. Rep. 926.

WRIT oF Sudons—See Service.
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PUBLIC POLICY.

IN ITS RELATION 7T0 CONTRACTS IN
RESTRAINT OF TRADE, — A COMPAR-
ISON OF THE CIVIL AND COMMON LAW
DOCTRINES.— RECENT CASES.— CAN-
ADIAN DECISIONS.

The early English rule aftecting con-
tracts in restraint of trade is thus laid
down in the leading case of Mitchell v.
Reynolds (Smith’s Leading Cases, vol.
1, part 2, p. 756) “ A bond or promise
to restrain oneself from trading in a
particular place, if made upon a rea-
sonable cousideration, is good. Secus,
if it be on no reasonable consideration,
or to restrain a man from trading at
all.”?

Greenhood in his work on public
policy in that part relating to restraint
of trade, at page 687, says,  The origin
of the rule may well be inferred from
what has already been said. The
Roman law partially recognized it ; but
whether it is established in the juris-
prudence of any other countries than
England and her colonies,and America,
we are unable to state; but it is
certain that in France no such rule is
known, for, in one English case, the
plaintiff claimed that the English
courts should recognize a contract in
generalrestraint of trade, on the ground
that such a rule was unknown in
France, where the contract was made
to operate in England.” (Rousillon v.
Rousillon, L. R. Ch. Div. 851). In that
case it is stated, ‘“ He (the French
advocate) also said that there is no
objection in French law fo any agreement
in restraint of trade.”

This statement is surely an error if
it is taken literally, for a very cursory
examination of the Irench doctrine
will shew fhat in many respects it
coincides with that of the common law.
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In France the matter is regulated
by arts. 1131 and 1133 of the Civil Code
which read thus, ¢ Art. 1131. I/obli-
gation sans cause, ou sur une fausse
cause, ou surune cause illicite, nepeut
avoir ancun effet.”? ‘¢ Art. 1133. La
cause estillicite quand elle est prohibée
par laloi, quand elle est contraire aux
bonnes meeurs ou & ’ordre publie.”

These articles are identical with the
provisions of the Civil Code of the
Provinee of Quebec relating to this
matter, the English version of the latter
article reading thus : * Art. 990. The
consideration is unlawful when it is
prohibited by law, or is contrary to
good morals or publie order.”

In the present discussion we have
only to concernourselves with ¢ public
order” and particularly that part of it
relating to restraint of trade. As there
are no local decisions of importance
bearing on the latter subject, the
French jurisprudence is quite to the
poiant in this provinee, the more so in
view of the similarity of the articles
of the codes. We will endeavour to
shew the concordance between the
French decisions and those of the
common law where it exists.

The French doctrine is thus stated
by Dalloz in his Répertoire, Vo. Indus
trie, No. 214, writing of art. 1133, C. C.
(Transl.) * Thus all agreements con-
taining an absolute renunciation of the
right to engage in a certain industry
arevoid. Such agreements, being des-
tructive and not merely modificative
of industrial liberty, are not valid.”

No. 215. * On the other hand, agree
ments restricting the right to engage
in a certain business, within a certain
period or district, are valid. — Thus it
has been adjudged, 1st. that an agree
ment whereby a workman in consider
ation of employment by his master for
a certain period and remuneration,
binds himself not to engageina similar
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business in any distriet wherein such
pbusiness might conflict with the in-
terests of the master and his family,
is valid. 2nd. where one, who, ac-
cording to the usual custom, is engaged
in the joint business of general baker
and baker of bread, sells his bread oven
and agrees not to carry on the business
of o baker for a certain period, is
deemed to have renounced for thesame
space of time the right to set up an
oven for baking in general.”

But an equitable doctrine exists in
TFrance, relating to the good-will of a
' business, which renders it unnecessary
'in certain cases that there should be
an express renunciation of the right
to set up an opposition business of
the same character and in the same
locality, as the onedisposed of, for the
courts will so interpret the sale as to
imply such renuuciation. The rule
is, that where a business has been
disposed of, the value of which largely
con~ists in its good-will and custom,
such as an hotel, restaurant, or shop,
the renunciation by the vendor of any
right to enter into a similar business
in such proximity as would in any
degree withdraw such good-will or
custom from its rightful owner, will
be implied by the court. Thus, 1st,
where one has sold his stock-in-trade
and everything incident thereto, and
has written letteis to his customers
informing them that the purchaser
was his successor in the business; he
is deemed to have renounced the right
to engage in a similar business in the
same town............ et reeeeeaeas .
3rd, in the sale of the stock of a café,
the vendor is deemed to have renounc-
ed the right to seti up another café in
the neighbourhood, although there
wis no express agreement to thab
effect, and the civeumstance that ab
the time of the sale he owned another
café in another paxt of the town, far
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from militating in favour of the right
of the vendor to set up another one
in any district he might choose, should
ather be interpreted as limiting him
to the running of that café only, and
not as allowing him to interfere with
the good-will of the one he had sold;
and further, the judges can in such
zase enforee the closing up af the new
{6, in addition to allowing damages
to plaintiff (Dalloz, Industrie, No.217).

On the other hand, wherein the judi-
cial winding up of'a partnership carried
on for the sale of novelties, one of the
partners wished to restrain the others
from sctting up a similar business with-
in competing distance, before the judi-
cial saleof the partnership stock, owing
to the depreciation of price sure to
result at the sale from the competition :
the court said that * the sale of a
business does not always or necessarily
of itself infer a restriction on the
vendor that he will not engage in a
like business in thesame place. Where-
asour jurisprudence admits in general
that, in the silence of the act of sule,
the vendor cannot seb up a rival
establishment alongside of his sue-
cessor, it is because, in interpreting
the agreenient ot the parties, the courts
have recognized the implied intention
to do so, and the ach was a purely
voluntary one on the part of the vendor.
In the present case they had not to
interpret @ contract of sale, but had
to determine what should be the con-
ditions of a judicial sale which is an
obligatory and forced one................
To admit plaintiff’s claim would be to
restrain and prevent the carrying on
of an industry which shoulid be free to
all 5 that this liberty is in conformity
with the principles of natural law, with
the rules of political economy and the
interests of trade in general.” (Genet
¢. Beliard, Dalloz, Rep. Vo. Tndustrie,
p- 726 n.)

Policy.
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Also the sale of a factory with a part
of the land which contains it, does not
imply on the part of the vendor a
prohibition to estallish a similar fact-
ory on contiguous land, when the
contraect neither contains nor implies
any restrictive clause in this respect.
(Cass. 17 July, 1844).

The English doctrine on this point
differs considerably from the French.
Greenhood in his work on public policy
at page 724 says : ¢ Theauthoritiesare
conclusive that the sale of the good-
will of a business without more, does
not imply a contract on the part of'the
vendor not to engage again in a similar
business. He and, « jortiori, his ex-
ecutor, is not precluded from carrying
on a precisely similar business with
all the advantages he may be able to
acquire from his own industry and
labour, and from the regard people
may have for him, and that in a place
next door for example, to the very
place where he conducted his former
place of business. 1f the purchaser
wishes to prevent that step from being
taken, it is his fault if he does not take
care to insert provisions to that effect
in the deed.’” Smith in his work on
Mercantile law (Powmeroy’s Smith §
247} says : ¥ The sale of a good-will
does not preclude the seller from set-
ting up thesame kind of businessagain
in the samce neighbourhood, if he do
not describe himself as setting up the
identical business that has been pur-
chased.”” Where one has sold the
good-will of his business to another for
a valuable consideration, equity will
upon application restrain him from
holding himself out {o the public by
advertisement or otherwise as continu-
ing his former business, or as carrying
on such business at another place.
(Mall’s appeal 60 Pa. St., 438). Also,
a physician who sells his practice and
good-will, will be enjoined from pract-

]
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ising in the neighbourhood, although
the contract does not in terms prohibit
him. Dwight v. Hamilton, 113 BMass,
175. .
Laurent, a Belgian author, and very
prolific commentator of the Civil Law,
dealing with the subjeet of *f freedom
of industry and articles 1131, 1133 of
the Civil Codesays (Trans.) ¢ Freedom
of competition is another aspect of
liberty. Has it alimit? Canparticular
covenants interfere with it ? We have
no text of law that decides these difii
cult questious. Hence the inevitable
incertitude of the jurisprudence.” Hc’l
then ciles a case where eight manu-
facturers of earthen-ware combined
for the purpose of keeping up 1he
price of their wares, and to this end
agreed to send all their producis to
one common establishment, the selling
price to be fixed by a committee of
three. The members agreed not: to sell
goods through any other medium dur
ing a period of ten years. Numerous
difficultics cropped up to prevent theg
satistactory working of the agreement.
whercupon one of the members soughi &
to annul it. This was done by thef
court of Bourges on the ground thaik
the manufacturers in combining anlf
fixing the price of the goods, we
acting in detriment of public order.}
which exacls complete freedom off
commerce. On appeal to the Courts off
Cassation, it was held, that no contra
is contrary to public order unless
violales o certain law, and interprete
article 1133 of the Givil Code as meany
ing that, agreements detrimental ¢
“pudblicorder ** aresuch as contraven
an express law ;. but the appeal wr
dismissea and the judgment of (h
gourt hLelow sustained, because the
thought the judges might possibly hav
interpretod  the agreement as cond
travening thelaw of the 25th Jan. 1818
However, in a later case cited I
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Taurent, one which embodies the
Freneh doctrine generally on this

point : where four wood dealers of a
town combined, and agreed to fix their
selling price 50 as to assure to them-
selves a profit of five or six per cent:
apon disagreement and an effort on
the part of one of the contractants to
annul the contract, the tribunal of
commerce declared it to be void as
being in restraint of trade, and con-
sequently against public order. The
court of Douai confirmed this decision
entirely on the grounds of artieles 1131
and 1133 of the Civil Code, and made
no mention of the violation of a speeial
law, .

. Toshew further, that the French and
‘English rules do not differ as to ge-
i neral principles, in respect of contracts
in restraint of trade, we cite from Dal-
loz Vo. Obligations No. 613. (Transl.)
% Contracts in restraint of trade are
void as contrary to public order.”
Thus it is only in the application of
these principles that the two countries
differ, as might be expected. The hest
way then, we conceive, of comparing
the two systems, will be to give @ com-
parative list of some of the decisions
of the two countries, citing on oneside
the French cases, and on theother side
as far as possible analagous cases de-
cided in the common law countries.

FRENCII.

A An agreement by
a commercial traveller
whereby he covenant-
ed with his employer
upon good conzidera-
tion not to engagein a
similar business on his
own account until two
years after he shall
leave his cmplay. is
valil. Brussels, 14 Jau.
1S4l.

ENGLISH.

A A., in obtaining
employment as a tra
veller for a wine-mer-
chant, agrees not to
carry on the wine bu-
siness for two years
after leaving the em-
ployment of the pro-
misce. The business
of the promisee ex-
tends throughout Eng-
laud and Scotland, and
business done any-
where in the kingdom
willinterfere with him.
The agreement is valid,
aud is construed to

Policy.
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B Anagreement be-
tween the booksellers
of a town to keep their
+hops closed on Sun-
days and féte days, is
valid. Colmar, 10July
1837.

C A ciause in a con-
tract of sale of a mill,
whereby the purchas-
er, and the vendor,
who is also proprietor
of another mill on the
opposite bank of the
riveryreciprocallyagree
not to grind for the in-
habitants on the ride
opposite to their res-
pective mills and not
to sell flour to the
same, is valid. Agen,
11 Dec. 1861.

D A clausein a con-
1ract of sale of quarries
whercby the vendor
binds himself not 10
sell stone of a certain
quality in the depart
ment in which the
quarries sold are sit-
nated, islawful. Cass.,
Ist July, 1867.

E Anagrecment
whereby a merchant
or manufacturer binds
himself with another,
not to engage in the
same or a similar busi-
ness within a certain
radius, is valid. Cuss.,
24 Feb. 1862,

F An agrecement
made with a person,
not to ecnter into a
certain business inany
piace and for all time,

1s illegal, and such an

_agreement
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ENGLISH.

éxclude A. from the
kingdom altogether for
the stipulated period.
Rousillonv. Rousillon,
L. RR. 14 Chy. Div. 351,
1879.

C A.B. & C,, rival
box and trunk manu-
facturers, for the pur-
pose of preventing the
inconvenience and loss
from all doing business
in the samec places,
divide England into
three districts, each
taking one, and the
other two engaging not
to carry on anybusiness
in such district. The
is  valid.
Wickens v. Evans, 3
Y. &J., 318,

D A.scllsB.amaga-
zine, and agrees to
publish no other maga-
zine of like nature.
‘Theagreement is valid.
Ainsworth v. Benlley,
14 Weekly Reporter,
630.

E A.apublisherand
printer m Michigan,
whose business ex
tends throughout the
State, on the sale
thereof, covenants
never to carry on the
same business within
the State. The cove-
nant is valid. Beal v.
Chase, 31 Mich., 490.

Anapothecary agrees
not 1o set up business
within twenty miles of
Aylesbury, Ing. The
agreement  is  valid,
Hagnardv. Young, 2
Chitty, 407.

F A. gives & bond
conditional that he
shall never carry onor
be concerned i, the
business of founding
iron. The bond is veid.
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engagement cannot be
maintained by the tri-
bunal by modifying it
so as to restrict it toa
certain locality. Cass.,
235 May 1869,

G Anagreement be-
tween manufacturers

of the same kind of

goods, to combine so
as to share the common
profits and loss of their
business, and to sell
their products in one
general store at a cer-
tain price, if it results
in avoiding free com-
petition and the con-
sumers of' their wares

Monthly Law Digest and Reporter.

ENGLISH.

Alger v. Thacher, 19
Sick, Mass 51.

A covenant not to
carry on the trade of a
brewer in S. or clse-
were. The covenant is
void. Hinde v. Gray, |
M. & G. 195,

G The proprietorsof
five lines of boats en-
gaged in the trans-
portation of persons
and freight, combine,
and stipulate that they
all shall charge a cer-
tain price, the net
earnings of all 10 be
divided according to
certain fixed propor-
tions. The agreement
is invalid. Hooker *®.

Wandevater, 4 Denio,

are placed in  iw-
N. Y. 349,

mediate dependence
upon them, is unlawful.
Bourges, 11 Aug. 1820,

Upon acomparison of both sides, and
a carclul perusal of the leading cases
of both systems of jurisprudence, we
shall not be far out, in stating that
their doctrings are considerably alike.
This is seen very prominently in the
case of Rousillon v. Rousillon, wherein
the contract was held valid and not in
restraint of trade both in France and
England. No doubt, previous to this
much cited case, the Engli~h rule may,
in a great number of instances, have
been interpreted in a manner less
favorable to such contracts. Mr. Jus-
tice Fry in rendering judgment in the
above case, said inter alia
* Tn the next place, the rule, viz, (that
the contract shall be limited as to
space) is pressed on me as an artificial
rule, an absolute rule, or, as it was
called by the late Vice-Chancellor
Wickens, a hard and fast rule. Such a
rule might always be cvaded by a
single exception. No exception can be
said to be colourable to a rule of this
description, because you canonly judge
whether an exception be colourable or

not by the prineiple of the rule, and if
the rule be an artificial one withount
principle, there is no criterion for say-
ing whether the evasion is colourable
or not. It appears to me for these
reasons that I ought not to hold such
a rule to exist unless it be clearly
established.” After eiting anthorities
pro and con his Lordship goes on fo
say, ‘I have therefore, upon the au-
thorities, to choose between two sets
of cases, those which recognize and
those which refuse to recognize this
supposed rule, and, for the reasons
which I havealready mentioned, I have
no hesitation in saying that I adhere to
those authorities which refuse to ve-
cognize this rule, and I consider that
the cases, in which an unlimited pro-
hibition has been spoken of as void,
relate only to circumstances in which
such a prohibition has been unreason-
able.”

It remains then for us, to determine
what interprevation the rule has re
ceived since the time of Rousillon &
Rousillon, 1880, considering this case
as a land-mark in the vast field of
decisions. That the rule in that case
is sanctioned Ly most of the United
States can be seen by a statement to
that effect in Greenhood ou Public
Policy, p. 696. ¢ It can, perhaps, e
safely stated that, unless a contract
has the absolute effect of driving its
maker {rom the country, it is not void,
if valid on the ground of protect;ion,j
although its operation extends to every
inch of ground over which the sover
eignty of the general governmeut
extends. When a business is so colossal
that its extent is limited only by the
bounds of the nation itself, it seems
absurd to raise the objection that,
because 2 change of business woull
be requisite if its possessor should sell
it, the sale of the ©“ good-will,” accom-
panied by a contract to engage in
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no competition with the vendee, would
be void. Such a doctrine would make
such a business unsalable, and its
application could never be seen except
in such cases as the illustration given
fairly represents.”” Also, p. 695, “ I
would be difficult to contend that any
different rule should prevail in the
United States than England, when the
same relation of things to each other
exists in both countries.”

In Herreshoff' v. Boutineau, Supreme
Court, Indiana, April, 1890, it is said,
¢ In this country the eases have been
quite similar to those in England.” In
this case also it was urged by respond-
entthat Rousillon v. Rousillon had been
overruled by the recent case of Davies
v. Davies, 36 Chy. Div. 859 ; but the
judge did not think so, and said: *“While
Cotton, L. J., showing great willing-
ness, if not anxiety, tooverruleit, based
his opinion upon the ground that the
restriction was void, because unlimited
in space, Bowen, L. J., did not put his
decision on that ground, and Fry, 1. J.,
adhered fo his opinion in Rousillon v.
Rousillon. That Davies v. Davies was
not received in England as overruling
the last named case, See note to this
case in Law Quarterly Review, vol. 4, p.
240. In view of these cases we do not
think itis now the rule in England that
restraint throughout the kingdom is
absolutely void.”

The point decided in Davies v. Davies
was this: On a dissolution of part-
nership the retiring paréner, who re-
ceived a large sum of money,covenanted
““to retire from the partnership ; and,
$0 far as the lww allows, from the busi-
ness, and not to trade, act or deal in any
way so as directly or indirectly to affect
the continuing partaers.’” The business
had been carried on at Wolverhampton
and in London.

In an action by the surviver of the
continuing partners and his assignees
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to restrain the retiring partner from
carrying on o similar business in Mid-
dlesex : Held, (veversing the decision
of Kekewiek, J.) that the covenant to
retire from the business, so far as the
law allows, was too vague for the court
to enforce.

By Cotton, L. J., (Bowen & Fry, L.
JJ., giving no judicial opinion) : The
old rule that the law does not allow an
absolute covenant in restraint of trade
is still binding, and the covenant was
void on that ground also.

Held, also, that the covenant not to
trade, act or deal, so as to directly or
indirectly affect the countinuing part-
ners, was personal to the continuing
partners, and could not be sued upon
by their assignees.

And semble, it was also too vague for
the court to enforece.

Bowen, J., speaking in this ease of
the assignment of such covenants said :
¢ It is a covenant which seems to me
to be personal to Edward Davies and
Edward Albert Davies, and cannot be
assigned. It is perfectly true that
there is a class of covenant in restraing
of trade which would affect established
businesses, which can be assigned. For
instance, a covenant not to carry on
business in a particular street or par-
ticular town, may pass by assignment
to the assignee of the business, but if
the contract in its nature, on its true
construction, is a personal one, then it
cannot be assigned. The rule of law is
plain, you cannot assign the benefit of
covenants which are purely personal.
I think this is a purely personal co-
venant, and it cannot therefore, be
assigned and cannot be enforced by
the present plaintiffs.”” The remarks
of Cotton, L. J., were to the same effect.

In Greenhood on Public Policy it is
said at p. 732 : ¢ All contracts in re-
straint of trade which are permitted
by law, are capable of assignment :
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also p. 733, “such contracts survive to ! should sell with a view of going out

the representatives of the obligee.”
In regard to the creation of monop-
olies, the courts have no hesitation in
declaring the obnoxious provisions
void. Thus, where the contract, between
plaintiffs and defendants who were
each manufacturersof lumber,provided
that defendants were to make and
deliver to plaintiffs during the year
1881, two million feet of lumber, at
eleven dollars per thousand feet, and
they further agreed not to manufacture
any lumber during such period for sale
within a specified territory, except
under the contract. and to pay plain-
tiff twenty dollars per thousand feet
for any lumber manufactured, and
sold to parties other than the plaintiff,
and there were similar contracts made
by plaintiff with other lumber dealers,
the object of all of which was to form
a combination among all the manufac-
turers of lumber, at or near that point,
for the sole purpose of increasing the
price of lumber, limiting the amount
thereof to be manufactured, the court
held the contract void as an illegal
combination, and against publie poliey.
(Sante Clare M. & L. Co. v. Hayes, 76
Cal 387.) Where all the grocers of a
town agreed with a firm which was
about to open a butter store that they
would not buy or take in trade any
butter for the term of two years,
but the butter firm paid nothing to the
grocers and bought out no established
business, it was held that the contract
was void and in restraint of trade.
(Chaplin v. Brown,48 N. W. Rep.1074).
And in an agreement, between the
owners of rival steamboats on the
Kentucky River, that in order to pre-
vent rivalry and consequent reduction
of charges, the net profits of each
should be shared in a certain propor-
tion, cach bearing its own expeuses,
and that if the owners of either boat

of the trade, notice should be given to
the owners of the other boat, a further
provision that the parties so selling
should not enter the trade again within
one year was held tobe void. Anderson
v. Jett, 12 S. W. Rep. 670.

Upon this subject Wm. L. Murfree
Jr. in the Central Law Journal, Sept.
18, 1891 says p. 229 : There would seem
to be manifest reasons why the rule
against the establishment of monopo.
lies should be more rigidly enforced in
considering contracts affecting public
agencies like common ecarriers, than
when dealing with the transactions of
individuals who hold no franchise from
the public, and are charged with no
corresponding duties.”’

¢ But if the monopoly is one the
validity of which is recognized by the
law, as a patent right, secret process of
manufacture ete., @ contract which
fosters and proteets it, will not be held
invalid on that ground. One of the
peculiarities of a patent for an inven
tion is, that it permits the establish
ment of a monopoly. “The owner does
not possess it even upoun condition that
he shall make or vend the patented
article, or allow others to do so for
a fair and reasonable compensation.
He may suppress it altogether. Aa
agreenment by a patentee to allow an
association and its members the sole
use and sale of his invention upon  the
payment of a certain royalty, is not
void as in restraint of trade, although
the association and the members do
not bind themselves to use or sell the
machinery at all. (Good v. Zucker &
Curter Cordage Co., 24 N. E. Rep., 13).
See also Bowling v. Taylor, 40 TFed
Rep., 404. But on the other hand,a
covenant in a contract for the sale of
a patent right on the part of the
vendor not to ‘‘ manufacture sell o
cause to be sold, any sand-papering
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machines of any description,’’ eannob
be said to be in any sense incidental
to the sale of the patent, or necessary
as a just and lawful protection of the
business of manufacturing and selling
thereunder, and was held void as
against pablic policy, although it
affected only a single class of machines.
(Berlin Machine Works v. Perry, 38 N.
W. Rep., 82). In Fowle v. Park, 131 U.
S. 88, a contract which communicates
in confidence the ingredients of a cer-
tain proprietary medicine and a full
and true copy of the receipt for pre-
paring the same and provides in sub-
stance that each party shall enjoy a
monopoly of the sale of it within ecer-

- tain defined parts of the United States

was held to be neither unreasonable
nor in restraint of trade. See also
Tode v. Gross, 4 N. Y. Supp. 402.”

“ The result of these cases seems
to be : That while the law will not lend
its aid by sustaining the validity of a
contract, the purpose, object and ten-
dency of which is to create a monopoly,
yet where the subject matter of the
contract is a monopoly which the law
recognizes, such as a patent right or a
secret process of manufacture, it can-
not be held invalid as tending to
establish & monopoly by the restraint
of trade. And moreover, where a party
by his enterprise and energy has
suceeeded in extending his trade until
he has a practical monopoly, a stipula-
tion in the contract by which he
disposes of it, protecting hispurchaser
from his competition, will not be
deemed within the rule.”

The latest decision bearing upon

. contracts in restraint of trade in Eng-

lang, is that of Mills v. Dunham, 64 L.

I, (N.8.) 712, decided by the Court
: of Appeals, where, by an arrangement
i made hetween the plaintiffs, who car-

ried on the business of manufacturers
of an antiseptic substance, and the
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defendant, it was agreed that the de-
fendant should become the traveler
and assistant of the plaintiffs at a
salary, and that he should ¢ call upon
and solicit orders 77 for all articles and
commodities in the way of the plain-
tiffs’ business of antiseptic manufactu-
rers ; that one week’s notice on either
side should terminate the agreement,
and that, in the event of such termina-
tion, the defendant should not for or
on account of any employer, or on his
own account, abt any time, either by
himself or in partnership with any
other person or persons or firm, ‘ call
upon or dirvectly or indirectly solieit
orders from or in any way deal or
traunsact business with > any person or
firm who duwring the continuance of
the agrecment should be customers of
the plaintiffs, or any of their succes-
sors, or any of the successors in busi-
ness of such customers. The agreement
was terminated and the defendant en-
tered the employment of a rival tirm of
antiseptic manufacturers, and solicited
and obtained orders from some of the
plaintiff’s customers for the substance
manufactured by his then employers.
Upon amotion to restrain the defendant
from committing any further breach of
the agrecment, Held, (affirming the
decision of Chitty, J.) that, according
to the true construction of the agree-
ment, its object was to prevent the de-
fendant, after he had left the plaintiffs’
employment, from transacting with
any person who had been the plaintiffs’
customers, business of a similar kind
to that carried on by the plaintiffs ;
that the agreement did not go beyond
what was reasonable for the protection
of the plaintiffs, and it was theretove
valid and could be enforced by injune-
tion.

Lindsay, L. J., in rendering judg-
ment, said, inter alie, “'Then comes
the fifth, which is the important clause,
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and provides that, after the determina-
tion of the agreement by notice, or by
breach of thestipulations or otherwise.
“The said J. V. Dunham shall not, for
or on account of any employer, or on
his own account, at any time, either
by himself or in partnership with any
other person or persons, or firm, call
upon or directly or indirectly solicit
orders from, or in any way deal or
transact business with, any person
or firm who during the continuance of
this agreement shall be the customers
of the said G.8. Mills and A. Mitchell,
or any future successors of the Food
Antiseptic Company, or any of the
suceessors in business of such cus-
tomers.”” That clause is expressed in
very wide terms. It is contended on
one side that it means literally what
it says, and according to that con-
struction, it would preclude the de-
fendant from having communication
with any of the customers of the
plaintiffs’ firm on any business whatso-
ever; would iucbid his calling on
any of those customers to solicit orders
for a watchmaker or an umbrella-
maker. Mr. Levett says this is what
the parties were driving at. The other
side say you must look to the other
clauses of the deed to see what the
parties were driving at, and that this
clause must be limited to business
similar to that carried on by the
plaintiffs, and that to give it any
wider operation, though not doing
violenee to the language of the clause,
would be doing violence to the spirit
of the agreement. Now, the first
thing we have to do is to ascertain
the real meaning of the parties by
construing the agreement without any
leaning either way. I think that Mr.
Levett’s contention that you are to treat
a restraint of trade as prima facie bad,
and throw upon the person supporting
it the onus of shewing that it is reason-
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able, is introdueing & wholly unsound
prineiple into the construetion of
documents. L do not think that James,
V. C., in Leather Cloth Company v.
Lorsont, 2L L. 'I'. Rep. (N. 8.) 662 ; L.
R. 9 Eq. 3533, meant to lay down any
such rule. His Lordship says: ¢ All

the ecases, when they come to, be
examined, seem to establish this
principle, that all restraints upon

trade are bad as being in violation
of publie policy, unless they are natur-
al, and not nnreasonable for the protee-
tion of the parties in dealing legally
with some subject-matter of contract.’
And on these expressions Mr. Levett
relied. But his Lordship went on to
say :

¢ Publie policy requires that when
a man has by skill or by any other
means obtained something which he
wants to sell, he should be at liberty
tosell it in the most advantageous way
in the market ; and in order to enable
him to sell it advantageously in the
market, it is necessary that he should
be able to preclude himself from en-
tering into competition with the pur-
chaser. Insuch a case the same public
policy that enables him to do that,
does not restrain him from alienating
that which he wants to alienate, and
therefore enables him to enter into any
stipulation, however restrictive it is,
provided that restriction in the judg
ment of the court is not unreasonable
having regard to the subject matter of
the contract.” Looking at the whole
of the language, I do not understand
his lordship as saying that you are to
approach the contract with a leaning
either way. You are to construe the
contract, and then see whether it is
legal. In my opinion the construction
which Chitty, J., has put upon this
contract is the true one. I cannot think,
that the parties intended, such a wide |
restraint as has been contended for by
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Mr. Levett. 'The object of the plaintiff
was to prevent the defendant from
being allowed to do anything which
would be detrimental to their business:
I think that ‘¢ transaet business ? ought
to be construed as confined to business
similar to that of the plaintiffs. If
that view is correct, it does not appear
to me that the agreement goes beyond
what is reasonable for the protection
of the plaintiffs, and that, considering
its nature, it is according to the cases
referred t0 in Davies v. Davies, 36 Ch.
Div. 359, not made unreasonable by
there being no limitation as to distance
or time. It is therefore unnecessary to
consider the question whether the
covenant is severable.” Lopes, L. J.,
to the same effect. Likewise Kay, L.J.,
who cited Mumford v. Gething, 7 C. B.
(N. S.) 305 to shew that stipulations
of this kind are looked upon as advan-
tageous to the public if so restricted
as not to go beyond what is needed
for the protection of the employer.
They ought not then to be construed
with a bias as being prima fecie illegal,
but construed fairly.

There can be no doubt then,in view
of this and other decisions of the
English courts, that the rule as laid
down in Rousillon v. Rousillon has the
same interpretation in England at the
present day, viz: ‘‘that where there
is a sufficient consideration, a contract
in restraint of trade will not neces-
sarily be unreasonable because it con-
tains no limitation, as to time or dis-
tance.”?

Reasonableness, and the effect of the
restraint on  public welfare, are the
key-notes to the construction of all
‘such contracts, the circumstances of
(each particular case being taken into
' consideration.
£ In order to determine what at the
i present day is the general doctrine in

H

ithe United Stites as to contracts in
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restraint of trade, we think it best to
make extracts from a recent decision
of oneof the Federal courts. In Carter
v. Alling, U. 8., C. C. N. D, Ill,, June
30, 1890. 18 Fed. Rep., 208. Blodgett,
J. said, ¢ A contract between a manu-
facturing eorporation, whose business
extends throughout the United States
and Canada, and one of its travelling
salesmen, who has been in its employ
for several years, whereby he agrees
not to enter the service of any business
competitor of the corporation for three
years after leaving its service is valid.
crvevenniennes 9 In later years a further
relaxation of the old rule has grown
up both in England and America, and
the courts have repeatedly recognized
the validity of contracts in restraint of
trade throughout an entire State or
country, where such restraint was not
unreasonable, in view of the nature
and extent of the business of the
covenantee.” ........
¢ In the case now under consideration
the complainants were manufacturers
of inks and similar commodities, and
their business extended throughout the
entire United States and Canada. The
defendant Alling was employed to can-
vass for purchasers, and to advertise
the products of complainants’ business.
Prior to making the contract now
under consideration, he had been for
several years employed in a similar
capacity by the complainants, and it
must be presumed that he had ac-
quired an extensive knowledge, not
only of the complainants’ business
methods, but of their trade secrets,
and this knowledge he had acquired
while nnder the pay of complainants,
and acting for them. It does not there-
fore seem to me unreasonable that the
complainants should exact from him a
covenant that he would not reveal their
trade secrets, and would not enter the
employ, of any competitor of com-
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plainants for the time specified in his
convenant after his employment by
complainants should terminate.”
Having examined the French, Eng-
lish, and Awmerican doctrines, we will
conclude by giving abstracts of all the
Canadian decisions on this subject ;
and they are not at all numerous.

SUPREME COURT OF CANADA. — In
1869, the E. & N. A. Ry. Co. owning
the road from St.John, N.B., westward
to the U.S. boundary, made an agree-
ment with the Western Union Tel. Co.
giving the latter exclusive right for
ninety-nine years to constract and
operate a line of telegraph over its road.
Held, not a contract in restraint of
trade, or against public policy. Can.
Puc. Ry. Co. v. West Union Tel. Co.,
17 Supreme Court Rep., 151.

ONTARIO—Plaintiff sued defendant
onabond conditioned not to commence
business as an hotel-keeper within
three years in a certain township.

At the assizes the cause and all
matters in difference between the
parties in conneciion with it were
referred. A verdict was taken for the
penalty, subject to a reference. An
award having been made in favor of
the plaintiff, defendant moved to
arrest judgment, on the ground that
the condition was void, being in res-
traint of trade. The application was
refused, on the grounds that the ar-
bitrator might for all that appeared
have decided the point now raised, as
bhe had power to do, or the award
might have been upon some other
matter connected with the conbract;
but Held, that if the motion had been
after verdict, without a reference, de-
fendant must have succeeded, for the
contract being in restraint of trade it
was necessary to show a consideration,
and none appeared in the declaration.
Dawes v. Wilkinson, 19 Q. B., 604.

trade.
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A purchaser covenanted by deed
with one B. F. a clerk of the vendors,
to buy all his goods from them. Held,
that the covenant not to purchase
elsewhere was not binding on the pur-
chaser. (BEsten V. C. doubting), Fisken
v. Rutherford, 8 Chy. 9.

Defendant sold to the plaintiff the
goodwill of the business of an innkeeper
which he was carrying on in London
in this Province. Held, in appeal,
varying the appeal below, that a co-
venant in the agreement that the
vendor should pay $4,000 in the event
of his carrying on business as an inn-
keeper within ten years, was void as
undue restraint of trade. AMossop v.
Mason, 18 Chy. 453. See same case 16
Chy. 302, 17 Chy. 360.

Several incorporated companies and
individuals, engaged in the manufac-
ture and sale of salt, entered into an
agreement stipulating that the several
parties agreed to combine and amal
gamate under the name of the Canadian
Salt Association for the purpose of
successfully working the business of
salt manufacturing and to develop
and extend the same, and which pro-
vided that all parties to it should sell
all salt manufactured by them through
the trustees of the association and
should sell none except through the
trustees ; Held, not void as contrary to
public policy or as tending to a mono-
poly or being in undue restraint of
The Ontario Salt Co. v. The
Merchant’s Salt Co., 18 Chy. 540.

D. entered the employment of W. as
agentin the vending of teas and coffees
and covenanted with W. not to engage
in the sale or delivery of teas or coffees
in the city of Toronto, either for him-

self oras an agent for any other person;

for at least two years after leaving W's
employ. Held, that the covenant was
not invalid on grounds of publie policy.
A covenant in restraint of trade i
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not invalid unless the restraint is
larger and wider than the protection

of the covenantee can possibly require. .

Wicher v. Darling, 9 O. R. 311.

Certain individuals forming a Cigar
Manufacturing Association, amongst
whom was the defendant, considering
themselves aggrieved by the members
of the Cigar Malers Union, who refused
to lower the price of making a eertain
kind of cigar, entered into an agree-
ment in writing between themselves
of the first part and S. of the second
part, as follows: ¢ Whereas for the
mutual advantage and protection of
the parbies hereto * # * it has been
agreed that the parties of the first part
shall become severally bound to S. in
the sum of $300 liquidated damages in
case any of them shall at any time
during the continuance of this agree-
ment, either directly or indirectly,
buy or sell any cigars marked * * with
the labels of the Cigars Makers Union,
or shall use * * in connection with
the manufacture of cigars by him any
Cigar Maers Union label * * or shall
permit * * any cigar-makers union,
or any union or set of men to compel
him to hire or employ union men only,
or to dismiss any employee. Now,
therefore * * the parties hereto of the
first part severally covenant with S.
each for himself that he will, in case
he shall at any time hereafter violate
any of the foregoing stipulations
[setting them out] immediately pay to
S. the sum of $8500; the intention
being that in case of a violation of all
orany of the stipulations * * aforesaid
by any of the parties hereto of the
first part, he, the said party so offend-
ing, shall immediately forfeit and pay
to 3. the full sum of $500, * * because
of his so offending, as liquidated and
ascertained damages, (and not as a
penalty) to be by S. applied, ete, * %
The intention, also, being that the
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entire sum of $500 shall be the amount
of the ascertained and liquidated dam-
ages of any violation or breach what-
ever, of any of the stipulations * 3
aforesaid on the part of any one of the
parties of the first part.”?

The defendant having broken the
above agreement in all respects, S.
brought this action against him to
recover 3500, as liguidated damages.

Held, that the mutual obligations
imposed by the countract constituted a
sufficient consideration for it.

Held, also that the agreement was not
invalid, on ground of public policy,
and as in undue restraint of trade.

Collins v. Locke, L. R. 4 App. Cas.
674 ; and Hornby v. Close, L. R. 2, Q.
B. 153 distinguished.

Held also that the sum of $3500 was
liguidated damages and not a penalty.
Schrader v. Lillis, 10 O. R. 358.

Policy.

NeEw-BrRUNSWICK—An action against
defendant, owner of a tug boat in the
harbour of St. John, for breach of
agreement entered into between the
proprietors of 16 tug-boats respecting
the towage of vessels according to what
was known as the ¢ regular turn

system.” By this they agreed, among
other things, fhat every tug-boat

should take its regular turn in order ;
that every ship coming into the harbour
should count as such turn, and that
such tug should be entitled to all her
towage till she went to sea. That on
arrival of a vessel at Partridge Island,
the tug, whose turn it might be, must
be prepared to attend the vessel. If
more than one vessel arrived, the tug,
whose turn it might be, should then
have the option of choosing the largest
vessel, the next in turn to choose from
the remainder. That all new vessels
up or down the Bay of Funday, beyond
Quaco or Musguash, should be towed
on special terms to Partridge Island,
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and on arrival there should be towed
into the harbour by the steam tug, and
should, in falling t¢ such tug’s general
turn, count as such, but if the vessel
did not fall to such tug’s general tura,
then it should beallowed to said tug as
a general turn ahead ; and all tugs on
the general turn list ahead of such tug,
which had not their general turn,
should take the next vessel arriving as
their turn. The agreement then pres-
cribed the order of tugs for new vessels
beyond Quaco and Musquash. The
breach of agreement complained of
was, that a new vessel beyond Quaco
required to be towed into the harbour;
that it was the turn of the plaintiff’s
tug to do the towing according to the
agreement, but that the defendant
contrary to the agreement towed the
vessel into the harbour with his tug,
and afterwards towed her out to sea,
though the plaintiff was ready and
willing to do the work. On demurrer,
the court held the agreement to be void,
as being contrary to public policy,
and in restraint of the freedom of trade
the parties having restricted them-
selves from carrying omn their own
choice, but acecording to the will of
others, and that the interest of the
public, particularly of shipowners,
would be prejudiced by giving effect
tosuchan agreement. Pratt v. Tapley,
3 Pug 163.

Nova Scoria—Defendants assigned
to plaintiffs the exclusive right to ma-
nufacture and sell, within the Domi-
nion of Canada, the Island of New-
foundland and the West Indian Is-
lands, a preparation designed for the
treatment and cure of pulmonary
diseases known as Puttner’s Emulsion
of Cod Liver Oil. Defendants reserved
the right to manufacture and sell the
emulsion in the United States, but
agreed as part of the consideration for
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the purchase by plaintiffs, that they
would not sell the emulsion or any
other emulsion in the preparation of
which Cod Liver Oil was used, or
which was essentially or substantially
the same as that assigned to plaintiffs
within any part of the prescribed
limits.

Held, that the restriction contained
in the agreement between the parties,
in view of the subject matter of the con-
tract, was not unreasonable, or void as
in restraint of trade. Irish et al. v.
Puttner et al., 19 Nova Scotia, 405.

ELECTRIC RAILWAYS.

TELEPHONE — INJUNCTION — INTER-
FERENCE.

Cases involvinga confliet of interests
between telephone and electric railway
companies are becoming more nume-
rous. The Supreme Court of New-
York, in Hudson River Tel. Oo. v. Wa-
tervliet Turapike and Railroad Co., 15
N. Y. Supp. 752, considered the ques-
tion, and seems to have held in oppo-
sition to the later current of authori-
ties. The decision in that case was
that a grant by the legislature and
municipal authorities to a street rail-
way company, to use electricity as a
motive power, though it does not desig-
nate the particular system by which
the power is to be supplied, does not
give the company a right to use a
system by the use of which the eleec
tricity will pass from the street and
interfere with the current of a tele
phone company, which has previously
lawfully erected its poles and wires on
private property, where there are other
systems which might be used by the
railway company at a greater expense,
but at less additional expense than
would be required for the telephone
company to chaunge its system. When
a streetrailway company is about to use
electricity as a motive power, to be
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supplied by a system which will allow
the current to escape to the wires of a
telephone company, erected on private
property, and to continuously interfere
with and injure the business of the tele-
phone company an injunetion will lie,
there being no adequate remedy ab
law. From the lengthy opinion of the
court we quote the following :

It will be observed in this case that
the language in the legislative and
municipal grant of authority to the
defendant; relates only to the power to
be used by it, and specifies no particular
mode of its application. If the single
trolley system was the only method of
applying electricity as a motive power
to cars, then the authority to use
electricity might be said to contain an
authority for the use of that system,
nothwithstanding its injurious effect
upon others, provided the legislature
has the constitutional power to grant
a right to a corporation to invade
private rights or destroy the property
of other corporations or individuals;
but, as the case discloses that the single
trolley system is not the only method
of applying electricity as a motive
power for the propulsion of railroad
cars, we are not called upon to examine
the constitutional question. The referee
having found that all injury to the
plaintiff’s business and property can
be obviated by the adoption of the
double trolley systemr or storage bat-
tery system, it follows that enjoining
the use of the single trolley system
would not deprive the defendant of the
use of electricity as its motive power,
but leave it in the beneficial enjoyment
of the grant by the legislature and of
the ordinance of the common council,
neither of which confines the grant of
the use of electricity to the single trol-
ley system. The defendant having it
in its power to avail itself of the use of
electricity, conferred by the statute
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and ordinance, in @ manner in which
the rights of the plaintiff would not be
affected injuriously, cannot be per-
mitted to justify an injury to the plain-
tiff under such statute and ordinance.
In the case of Hill v. Managers, 4 Q.
B. Div. 433, the Act of Parliament
authorized the erection of an asylum
for infirm and insane paupers in the
Metropolitan asylum district in Lon-
don, to be designated by the ‘¢ poor-law
board,” and authorized the purchase
and leasing and fitting up a building
for that purpose. The act referred fo
small-pox patients as among the class
of persons to be provided for. TUnder
this act the managers erected a hospi-
tal in close proximity to the plaintiff’s
house, which the jury declared a nui-
sance. No precise definite sile was
fixed by the Act of Parliament, except
a general designation of the Metropo-
litan asylum district in London. The
commissioners might have selected a
site which would not have injured the
plaintiff. The defendant sought to jus-
tify under the act. But it was held that
the statutory sanction sufficient to jus-
tify the commission of a nuisance must
be expressed ; that the particular land
or site for the hospital most have been
defined in the act; that it must appear
by the aet, while defining certain gene-
ral limits, that it could not be complied
with at all without creating the nui-
sance. TLord Watson used this lan-
guage: *‘ 1f the order of the legisla-
ture can be implemented without
nuisance, they cannot, in my opinion,
plead the protection of the statute;
and, on the other hand, it is insufficient
for their protection that what is con-
templated by the statute cannot be
done without nuisance, unless they are
also able to show that the legislature
has directed it to be done. Where the
terms of the statuteare imperative, but
submissive, when it is left to the dis-
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cretion of the persons empowered to
determine whether the general powers
committed to them shall be putin exe-
cution or not, I think the f1ir inference
is that the legislature intended that
discretion to be exercised in striet
conformity with private rights, and
did not intend to confer license to
commit nuisance in any place which
might be selected for that purpose.”?
The reasoning and conclusion of the
Court of Queen’s Bench in the above
case was adopted and fully aequiesced
in by the Couri of Appeals in the case
of Cogswell v. Railroad Co., supra. The
rule, therefore, secems settled and of
universalapplication that when a grant
is given by the legislature to conduct
a business in the conduet of which two
or more wiys exist, and by one of which
the rights of others will be injuriousiy
affected, and by the adoption of the
other methods other parties will not
be injured, a Court of Liquity will in-
terfere, and enjoin the use of the mode
by which the rights of others will be
injuriously affected.

We are cited to numerous cases by
the learned counsel for the defendant
where it is held that injuries remote
and consequential must be submitted
to by the citizen in the march of publie
improvements, and that the injury in
such cases is damnum absque injuric;
such as building docks in navigable
rivers, cutting down on the line of
abutting premises in excavating for
public streets, and the like ; butX have
found no case like this, where the in
jury is direct and not remote, and
wlhere the act has not been ordered by
the legislature, where the court has
refused relief or redress to the party
injured.

1t is also urged by the learned coun-
sel for the defendant that, as the
clecirical system {o be used by the
defendant in the propulsion of its cars
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has not been defined by the legislatu-
re, it must be left to the determination
of the defendant as to what method or
system it will adopt, and that the
power of selection is mnot the subject
of review. The doctrine, when applied
to publie bodies and nmnicipnlit-iés, is
sound, and supported by authority ;
but I think with private corporations
and individuals a different rule ob-
tains. and, while they may adopt such
devices as they please, so long as their
selection does not affect the rights of
others, they are bound so to use their
own as not to injure others. An indi-
+ idual may use for his own purposes a
powerful, ferocious, and dangerous
animal ; but, he must do so at his peril,
and, if others are injured by such
animal, known by the owner to be dan-
serous, no one would quesgion the
liability of the owner. But it is also
said that the defendant has selected
the best known method, and therefore
cannot be interfered with in its use
1t is true that the referee has found
that the system of the defendant in the
use of electricity as a motive power is
the most eflicient and economical
system in use. It is equally true that
the plaintiffs system of telephoning is
shown to be the usual and approved
method, and it is not claimed that ils
use in any way injures the business
of the defendant. Assuming, as we
must, that cach company, within their
chartered privilege, is in the pursuit
of laudable and wuseful business, no
reason is perceived why they should
not each be accorded the protection
guarantied by law to other busines
and pursuits, and in like saanner be
subject: to the duties and obligations
imposed by law. Wood in his Law of
Nuisances, defines such rights and
obligations as follows : ¢ Bvery person
who, for his own bhencefit, profit, o

| advantage, brings upon his premises.
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and collects and keeps there, anything

which, if it escapes, will do damage to |

another,(subject to some exceptions for
industrial interest), is liable for all
consequences of his acts, and is bound
at his peril to confine and keep it upon
his own premises.”” Wood, Nuis., p.
115, § 111. We see no reason why this
principle is not applicable to the
parties in action.

Notes. (1) In the present condition of elect-
rical science, a telephone company cannot
ma™tain a bill for an injunction against the
operation of an electric railway to prevent dam-
ages incidentally sustained by the escape of
electricity from its rails. * If in the case under
consideration it were shown that the double
trolley would olwviate the injury to complainant
without expo-ing defendants or the public to
wny great inconveniince or a large exypense, we
think it would be 1heir duty to make use of it:
and should have no doubt of our rower to aid
the complainant by an injuuction ; but, as the
proofs show that a more effectual and less
objectionable and expensive remedy is open to
the complainant, we think the obligation is
upon the telephone company to adopt it, and
that defendants are not bound to indemnify it;
in other words, that the damage incidentally
done to the complainant is not such as is
jistly chargeable to the defendants. Unless
we are to hold that tlie telephone company
has 2 monopoly of the use of the emth and of
all the carth within the city of Nashville, for
its feeble current, not only as against the de-
fendants but as against all forms of electrical
energy whicli, in the progress of science and
itvention, may hereafter require its use, we
do not see how this bill can be maintained.”
Cumberland Telephone and Telegrapl. Co. v°
United Electric Ry. Co., 42 Fed. Rep., 273.

(2) ¥ The faot that a telephone company
acquired and entered upon the excrcise of a
franchise to erect and maintain its telephone
poles and wires upon the streets of a city prior
'0 the operation of an electric railway thereon,
will not give the telephone company, in the
use of the streets, a right paramount to the
easement of the public to adopt and use the
best and most approved mode of travel there
on; and, if the operation of the street railway
by eclectricity as the motive power tends to
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TRIBUNAL OF COMMERCE OF
TOURNAIL

Bercivar, 16 Oct. 1891,

Robert Mullie v. Dusancois.

(Concurrence Déloyale).—Unfair Com-
petition in Business.

TRADE MARK.
(Lranslation).

Competition is lawfui and even ad-
vantageous to the publie, so long as it
is carried on in a spirit of fairness, but
it ceases 1o be so when it acts in viola-
tion of good faith and without respect
for the property of others.

Commercial honesty forbids that a
merchant should seek to draw away
custom from a place renowned for a
certain manufacture, to hisown loeality
by meaus of deceptions.

It has been settled by jurisprudence
that the name of a place renowned for
its manufactures, coustitutes the col-
lective property of the manufacturers
of that place, and that they have aright
to sue those who usurp the name, and
to claim damages for the harm done by
such unfair competition.

In opposing the claim of the plaintiffy,
defendant states that he did not
brand his lime chaua de Zouwrnai, but
chaux duBasin de Lowrnai, a designation
which he claims the right to use because
in reality his Iime belongs geologically
to the Tournai basin.

Plaintiffs claim the contrary, setting
forth with well grounded scientific
reasons, and the testimony of eminent

distwtb the working of the telephone system,
the remedy of the telephone company will be
to readjust its methods to meet the condition
created by the introduction of clectro-motive
power upon the street milway.”  Cincinnali
Inclined Plane Ry. Co. v. Cily and Sudurban
Tel. s1ss'n. Supreme Court of Ohig, June, 1891,
10 Ry. & Corp., L. J., S2.
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geologists,] the contention that the i
Basecles lime belongs to the Visé basin |
and not {o the Tournai basin. l
But it is not necessary to settle the
question from a scientific point of
view ; thefuct is certain, that the trade
in Tournai lime, which has a universal
reputation as an hydraulic lime, has to |
a certain extent been monopolized by '
plaintiffs ; that Basccles lime has nei- ‘
%

!

ther the same guality nor value. In
selling for lime of Tournai Basin, a
lime of inferior quality and price,
defendant sought to palm off his pro-
ducts underguise of an assumed name,
and was guilty towards the plaintiff of
unfacr competition. It did not matter
that he used the name cheuzx duw Bassin
de Tournat instead of chaux de TLowr-
nei; his intention, and the object |
sought by him, leaving no doubt, and i
the public making no distinction bet- I
ween these two denominations, whereas |
there is a distinction between Tournai
and Bastcles lime., l
Defendant cannot justify himself on i
the plea that it was upon the demand |
of & customer that he placed on his
sacks a gpecial mark which he never |
used.  Ie should not have acceded to !
such a demand. i
e |
NoOTE. i
Browne on Trade-marks, § 43.

Unfair compelition in business.—In examin- l

Jjurisprudence
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ing cases classified in digests and books of
reports as those of {rade-marks, the reader is
sometimes puzzled. In the absence of the sligh-
test evidence that technical trade marks have
been infringed, courts of equity have granted
full and complete redress for an improper use
of labels, wrappers, bill-heads, signs, or other
things that ave publici juris. The difficulty is,
that wrong names are used. Irench speakimg
nations have a standird name for this kind of
wrong. The term used is concurrence déloyale.
This term may fairly be Anglicized as a
dishonest, treacherous, perfidious rivalryy in
trade. In the German Imperial Court of
Colmar in 1873 the court said that current
understands by concurrence
déloyale all manwuvres that cause prejudice
to the name of u property, to renown of a
merchandise, or in lessening the custom due
to rivals in business. The cuphonism employed
as a head to this section will answer the
present purpose. It implies a fraudulent
intention, while on the contrary, an enjoinable
infringement of a technical trade mark may
be the result of accident or misunderstanding,
without actual fraud being an element. At
law, special damage, unless damage is neces
sarily presumed, deceit, or fraudulent intent,
must be proved in all cases to warrant a
recovery. This is not always so in equity, but
it is both in common Jaw and equity where
the infringement is perpetrated by other
modes and means than the use of any part of s
trade-mark itself ; and whether a trade-mark
is shown to have been imitated or not, if the
goods of one have been intentionally and
fraudulently sold as the goods of another, and
the Iatter has sustained damage, or the former
threatens to continue acts iending to that
end, a court of equity will restrain a further
commiission of them.




