


____

COMMERCIAL LAW REPORTS.
(ANNOTATED.

BEING REPORTS OF IMPORTANT DECISIONS
RELATING TO COMPANIES, BANKS AND
BANKING, INSURANCE, INSOLVENCY,
AND SIMILAR SUBJECTS IN THE
FEDERAL AND PROVINCIAL
COURTS;

TOGETHER WITH

ANNOTATIONS, A TABLE OF CASES CITED
AND AN INDEX-DIGEST

VOL. L.

Eprror
W. R. P. PARKER, B.A., LL.B.,

OF THE TORONTO BAR,

TORONTO :
CANADA LAW BOOK COMPANY,
LAW PUBLISHERS

32.34 TORONTO STREET,

1903




Entered according to Act of the Parlinment of (

Fhousand Nine Hundred and Three, by R. K. (

it the Department of Agriculture




CASES REPORTED.

Allen v, Lyon, . .. 289
Anglo-Canadian v, Dupuis ) 320
Anglo-Canadian v, Shaw, . 12
Anglo-Canadian v, Somervill 128
Anglo-Canadian v, Suekling, 245
Anglo-Canadian v. Winnifrith, 312
Ashdown v. Lavigne oy 327
Janque Provineiale v, Charbonnean, ., ...... 478
Bank of Toronto v. St, Lawrenee Fire Ins, Co. . 42
Beauchemin v, Cadienx. . ; . oo v s2vewws s vwsnanen 337
Bellew v. Provident Savings Life Assurance Soeiety of New
York, 455
Bernard v, Bertoni 153
BHank Y. Tmboribl. . o s o vsany « hesine s veae 252
Cadienx v. Beanehemin, . . < ; ;o0 uovovsseesss 170
Carte v. Dennis, 256
Carswell v, Langley, . . . . Njaie oK N SR K R 47
CRaol X BADRON: © 5. ¢ 530 5 v sos coETaAs PRT 176
City of Kingston and Kingston Light Co, Re. . 86
Codville v, Fraser, . . . VR EE el RN K K AN S B 64
Cothwall », JIaRERE . o i cooninn s waeng i § sbisanss s 76
Crerar v. Canadian Pacifie RW, Co. . ............... 107
Denenberg v. Mendelsohn 8% N KA CAN AN e ¥ 493
Denison v. Taylor, . . ... .. SR RN 0 R R AR 1
Dillon v. Mutual Reserve Fund Life Assoeiation.......... 10
Elson v, North American Life Assurance Company. . .. 460 \
Equitable Savings, ete.,, Assn., Re......ooovnnein.. . 446
U R N 317
Garland v. Gemmill. , . ... +.vovivnenns ek 2 B eroreiminiorsn o BOR
GrRvEs ¥ GIamie: - ¢ 5.5 5500 s vssams EF G aon 5 B mwieie g0 EY 186

Griffin v. Kingston & Pembroke Ry, Co............... 172




CASBES REPORTED.

iv

Griffith v. FHIOWeS, o o o« s covnanssmsaasss 15
Grossman v, Canada Cye In 0, e s 0w 2w 307
Hale v, The People’s Bank of Halifax...... e 405

Kensiugton Land Company v. Canada Industrial Company. BEE

Kent v. La Communauté des Sceurs de Charité 379
Krug Furniture Company v. Berlin Union of Amalgamated

Woodworkers 425
Laneefield v. Anglo-Canadian, . . . 323
Langlois v. Vincent, . . e s AN A s . 164
Lenora Mount Sicker Copper \IIIIIII(' Company, Re 123
Liddell v. Copp-Clark Co. . ... ....ovviiinnns co. 332
Fanta v, TAnRR, o oo o a veoens LT 169
London Life Insurance Co, v \Inlwm Bank ;oo 97
Mathews v, Marsh, . .. .. ccovnveesnonnvssssnssss cees 399
Midland Navigation Co, v. Dominion Elevator Co. . 516
Morang v. Publishers’ Syndieate. ................. 232
Nolan v. Ocean Aceident and Guarantee Corporation. .. ... 367
Ontario Eleetrie Light, ete., Co. v. Baxter & Galloway Co.,

B < o 5 oiv oo sans sugnn s aneminaiss HREELAN S S04
Publishers’ Syndicate, re, Paton’s Case, . . ... CeEsaw, 198
Rathbun Company, Ltd. v. Standard € hvnm.nl OB sssvive 110
Ritchie v. Vermilion Mining Co. . .. ..o 19
Small v. Hyttenrauch, ..., ..ocooviiiinnnns LT L s
Schwartz v. Winkler. . .. .. ........ B BRI b o bl
Smilesv. Belford. . ..... ...cvoneieiiiniciiisnnsnss i SEB
Tremblay v. Quebece Printing Co, . ... ot .oa 327
United Canneries of British Columbia, Ltd., Re...... ... 396




INDEX OF ANNOTATIONS.

ASSIGNMENTS AND PREFERENCES
Insolveney, inference of, 62,
Intent, coneurrence of, 61
to prefer in transactions attacked within sixty davs, 74
under the Provincial Aets, 61.
Nature of elaims that may rank, 49,
BiLis AND NoTES
Renewal, 404,
Renewal obtained by fraud, 402
('HEQUES

Fictitious or non-existing payee, 102

('OMPANY

Minority shareholders, rights of, 39,

Payment of dirvectors, 149,

Qualification of trustee-director, 38,

Sale of whole assets of, 37.
('ONTRACT

Performanee impossible in faet, 128,

by law, 132,

Warranty as distingnished from insurance, 8,
COPYRIGHT

Artistic, 209,

Assignment of, distinguished from license, 290,

Books, 180.

Books, summary of law as settled vegarding, 254.

Common law rights, 158,
Common sourees of information, 304,

Costs in action for infringement of,
First publieation, 310,

Imperial contrasted with Canadian, 253




INDEX OF ANNOTATIONS

Coryricir—~Contimued

Notice of, 302

Particulars in action for infringement of,

X 283

Performing rights,
Proof of, 316

Owner of, who is, 319,

INSURANCE, LIFE
Arbitration before award, 376
Beneficiary, change of, riles of benevolent soecieties as
to, 472
For benefit of wife and children, 82

Incontestable c¢lause in poliey, 464,

SHAREHOLDERS

Rights of minority, 39

SHIPPING
Loading and discharging, duty of charterer as to, 531,

‘Load,”’ To, meaning of the phrase, 537.

TrADE UNIONS

(Capaeity to sue or be sued, 438

TrUSTEE-DIRECTOR, 38,




CASES CITED.

Nase or Cask REFERENCE, Pack,
Abel v. Sutton (1800), 3 Esp. 108, 07
Abhott v, Fraser (1874), L.R. 6 P.C. 96 12
Adams v, Great Northern of Scotlund. .[I1891] A 32
Adam's Policy Trusts, re (1883), 23 Ch. D. 525

Aflalo v. Lawrence & Bullen, Ltd [1903] 1 Ch. 318 s 322
r Collingridge (1886), 2 T.L.R. 291 184

Ager v. I, & O. Steam Navigation Co b Ch. D. 637 184, 263
Alexander v. MacKenzie Sol. J. 681 " 184, 7
\llan Allan & Bell [1894] P 248 263, 281
Allen, In re (1871), 31 U.C.R. 458 453
Allen v. Ont. & Rainy River Ry. Co. .. (1589%), 29 O.R. 510 23
American Tobacco Co. v. Guest [1892] 1 Ch. 630 . 330
Anderson v. Anderson & 90, 93
Anglo-Austrian Co,, n ‘ . 149
Anglo-Canadian Music Publishers’ Asso

ciation v. Shaw Unreported 508, 505, 511
Anglo-Canadian Music l’uhllth ors’ Asso

ation v, Suckling (1889), 17 O.R, 239 2658

\ll;_'lu Canadian Music I’uhlmlwn Asso

ciation v. Winnifrith oos e (1888), 15 O.R. 164
Anglo-Egyptian, etc. Co. v. Rennie. (1875), L.R. 10 C.P. 271
Appleby v Myers. ....o............ (mm, L.R. 2 C.P. 651
Armstrong v. Johnston . . . . .. (1900), 32 O.R. 15..
Asheroft v. Crow Orchard Colliery Co. (1874), L.R. 9 Q.B. 540
Ashley v. Brown .(1890), 17 O.R. 500. . ..
Ashmore v. Cox. 5 e (1899), 1Q.B. 436...............
Aspitel v. Bryan : coen(1864), 32 LJ. Q.B. 91 .
Atkinson v. Ritchie . ....(1809), 10 East 530, 10 R.R.
Atwill v. Ferrett . .(1846), 2 Blateh. (U.8.) 3!
Atwool v. Merryweather covaaan. (1868), LR, 5 Eq. 464.
Austrian Lloyd Steamship Co. v. . Gres

ham Lifé Assurance S OCIGI‘\ " (1903), DL 180 . cconasvinn 376
Aylwin v. Judah , bans (1864), 9 L.C.J. 179............42, 46

Baby v. Ross................ .. (1892), 14 P.R. 440. . arvaxynes
Badenfield v. \Insn( husetts Mutual .(1891), 154 Mass, A
Bagshaw v. Eastern Union R) Co.. A(lxul). 7 Hare 113

Baker v. Selden. . ... ....(1879) 101 U.S. 99,
Baker v. Taylor...... ...(1848), 2 Blatch. 8;
Baker v. Yorkshire Fire and Llfe ...(1892), 1 Q.B. 144, .
Baily v. De (‘re!plgny ...... . (1869), L.R. 4 Q.B. p. 185..
Baily v. Taylor..... R <...(1829), 1 R. & M. 73; | Tamlyn,
299 n L83, 184

Bainbridge v. Smith ... .. (1889), 41 Ch .. 38
Bank of Toronto v. Cobourg Ry ‘Co. (1885), 10 O.R. ‘hb 151
Bannatyne v. Direct Spanish Telegraph

G0 vinavr TV e e (1886), 34 Ch. D. 287........... 10
Banque Provinciale v. Arnoldi. (1901), ‘.! O.L.R. b 478
Barclay, Ex parte. ... ... AT (1802), 7 Ves. 697 ............... 404
Barfield v, Nicholson. . ... - ..(1824), 2 L.J. Ch. 9.0, . 319

Barker v. Hodgson. .. ... R veeen(1814),3 M. &S, 201. l5 R R. 485.. 129




CASES
Buc:el v. London Illustrated Stan-
Beal, Ex parte.
Bean v. Bean. .. ..

Beckford v. Hood .
Bell v. Gardner. .
Bell v. Ross. ..
Bickerton v. Dakin..............
Bird v. Bird's Patent l)emlurmng Co
Bishop v. Rowe. .

Black v. Allen

Black v. Imperial Book ('(nn[ulu\
Black v. Murray

Blank v. Footman
Blodgett v. Jackson
Blofeld v. Payne. .
Bolles v. Outing Co.
Bolt & Iron Co., re

Bolton v. Aldin
Bolton v. London Exhibition
Book v. Book . .

Davidson

Boosey v.

. Fairlie.

Boosey v.
Boosey v.
Boswell v.
Boucicault v.
Boucicault v. Delafield ...

Purday ..
Wright. .
Sutherland. ..
Chattefton . .

Boutin v. Cantin.
Bowen v. Evans,

(190011 Ch. 122
: (lsw') 8 A.R. 233

A lmm

.(1846), 2 H.L.C.

CITED.

[1900] 1 Ch. 73....... 181
..(1854), 14 C.B. 631 3 . 201
(1894), 68 Hun. 144, 464, 465
..(1868), 3Q.B. 387....... 214
..(1893), 24 O.R. 189. . . ... 85
L(1798), 7 T.R. 626 ... ...219, 298, 354
(1842), 11 LJ.C.P. 195.. ... 105
L(1885), 11 A.R. 458, 424
.. (1890.91), 20 O.R nr:, Mh 107
(1874), L.R. 9 Ch. 358 23
... (1815), 3 M. & Sel. & . 404
(1890), «l’ l'ed Rep. 6H 336
.1 C.L.R. 5 07
(1870), 9 Mo. 341; (1870), 9 Sess
Cas. 3rd Ser. R 185, , 353
.(1888), 39 Ch. D. 67¢ 162, 211
.(1859), 40N, H. 21, 104
.(1833), 4 B. & Ad. 156
(1899), 45 U. 8. App. 449 303
-(1887), 14 O.R, 211, 16 A R. 397
41, 150
.. (1895), 65 L.J. Q. B, 120 214
.(1898), 14 T.L.R. 550, 214
S(1900), 32 O.R. 206; (1901), 1
O, 1R, 86. 84, 85, 471

(1849), .8 Q,B.D
261, 262, 27¢

.(1877), 7 Ch. D. 301 185
...(1868), L.R.4C.P. | 131, 132
..(1849), 4 Ex. 145.

, 5Ch. D,
), 1H. & M
(1897), Q.R. 12 §

Bowes v. Shand........ . -+ (1877), 2 App. Cas. :
Bramwell v. Holeomb. . . . ...(1836), 3 Myl. & Ci 36
Brereton v. Chapman. . ...(1831), 7 Bing. 559 534
Brewster v. Kitchell. . ... ..(1697), Salk. 198. 132
Brightley v. Littleton...... ..... . (1888), 37 Fed. Rep 103 179
Brooks v. Religious Tract Society . ....(1897), 45 W.R. 476 214
Brown v. Elkington. ... .. oeie . (1841), 8 M. & W. 132.. 8
Brown v. Kempton . . ... . .(1850), 19 L.J.C.P. 169 56
Brown v. \lu\ul of lmnllon ..(1861),9C.B 26. . 132
Brown v. I(mul BOR 0L s 66002 5002 .(1859), 1 E. 5. 853 129
Browne v. La Trinidad. . v ....(1887), 37 Ch. D. 1. 23
Browne's Policy, In re, Browne v.

DROWEN - o v 5w oo ko chenssensneas [1903], 1 Ch. 190, 470
Budgett v. lhnnmgtun (1801, 1 Q.B. 35.... 517, 530, 537
Burgess v. Hill L(1858), 26 Beav. 244. 330, 331
Burland v. Earle. .. L[1902), A.C. 83 39
Burns v. MacKay. . ..(1885), 10 O.R. 167, ... 61
Butchart v. Dresser o .(1853), 10 Hare 453. 418
Butterworth v. Robinson A1801), 1 Ves. 709, ...0o0nenninens . 185
Buxton v. James ..(1851), 5 DeG. & 8. 80. .. 3n




CASES CITED, ix

CRRRE N R v« v nce o075 0§ acard e n iy A (1887), L.R. 12 App. Cas. 326,
160, IU.!, 364
Caledonian Ins. Co. v. Gilmour........ [1893] A.C. 85 ..... : 74

Caledonian R.W. Co. v. Greenock and

Wemyss Bay RW, Co . .... ..(1874), L.R. 2 H.L. Se. 347.. 371
Callaghan v. Myers. ..(1888), 128 U.8. 617... 360
Jambridge v. Bryer. . (1812), 18 East. 317. .. 219
Cameron v. Stevenson ceveneses(1862), 12 U.C.C.P. 389 408
Caproni v. Albert.............. .. (1892), 40 W.R X . 215
Caridad Copper Co. v. Swallow ...C.A. 12 May. 1902 . 151
Carman v. Bowles ssvenaseaes (1798), 2 Bro. C.C. 80... 184
Carter v. Bailey coveienao(1874), 18 Am. Rep. 159
Carter v. McLean, ..... . Lo (1901), Q R. "0 .C. . 498
Cary v. Faden. ... . «oo(1799), 5 Ves, 24 184

Cary v. Kearsley x ... (1803), 4 Esp. 168, 6 R.R. 846,
o 334
Cary v. Longman. " ..(1801), 1 East. 358 185
Cassell v. Stiff .....(1856), 2K. & 79 243
Cate v. Devon..... pa i (1889), 40 Ch. D. 500 184
Central DeKapp Mines, re bt A1900), 69 L.J. Ch, I8 151
Cerri v. Ancient Order of I‘menlexn. 2 R 11, 12
Chapman v, Black . 404

Chappell v, Boum-y

D.
262,
Chappell v, Davidson. ‘2.!, 25 L.J.C.P.

", 14 iu '.\ W, 503
5), 10 C.P. 672, 3 A.C. I83

Chappell v. Purday
Chatterton v, Cave.......
Chicago Music Co. v. Butler,

Chilton v. Progress . ..

Christie and Toronto Junction, re,

Christopher v. Noxon . g

Church v, Linton ... .. ; i .. (1894), 2 C L. H IM
Chureh v. Mundy....... ve ..(1808), 15 Ves. 306
Citizens Ins. Co. v. Parsons. .. (I881), 7 A.C.

W6

City and County Investment Co., re...(1870), 13 Ch. D, 182 .
City Bank v. Rowun s o , 14 N.S8.W.R, anw). 126,
Clapperton v. Mutehmoor . ...... ‘ , 30 O.R. 595
Clark and Provinecial and Provident

Institution, re....... sene veeo(1808), 16 C.L.T. 239.
Clark v. Blnhup ‘ (1872), 25 L.T.
Clarkson v, Attorney- General of ‘anada. (1889), 16 O.R. 202, .

CINFASD ¥ BOONS . oo5 ovvv v vs o snisnns (ad. 1828) 2 Paine 382 . R |
Cleaver v. Mutual Reserve Fund L.A..[1892] 1 Q.B. 147. .. an .. 80,
Clement v. New York .......... ....(1898), 42 L.R.A. "44 vows was s BOR)
Clementi v. Golding. . ... ...........(1809), 2 Camp. 25

Clifford v. Watts ... . : .(1870), L.R. 5 C.P.

Clinch v. Financial Lurpumuon .. (1868), L.R. 5 Eq. 450,

Clutton v, \ll,enlmrmluh S ..[1895] 2 Q.B. 707, [1897] A, C. ‘m
Cobbett v. Woodward................(1872), L.R. 14 Eq. 407 184,
Cocks v. Purday . .. et ...(1848), 5 C.B. 860 o sty
Coghlan v. Cumberland . ceevaneses[1898] 1 Ch. 704 B

Colburn v, Simms. .. .. ceaseraneeseso(1848), 2 Hare 561 . o
Collins v. Locke R ONAT ..(1879), 4 App. Cas. 674,

Collis v. Cater . . . ...(1898), 78 L.T. 613.. .

Collis v. Emett. . ..(1791), 1 H. Bl 313....

Colonial v. Massey cevesness.[1806] 1 Q.B. 88.. .
Colquhoun v, Seagram . . .. conaee o (1896), 11 Man. R, . 55

908 . .. 262,




X CASES CITED,

Confederation Life Assn, v. Miller.... .(1887), 14 S.C.R. 330............ 11
Connecticut Mutual v. Burroughs. ....(1867), 34 Conn, 315 . .. 84
Connecticut Mutual v. Moore . ....... (1881), 6 App. Cas. 644,

Cooper v, Grifin. . ...c.covoaevvvanves [1892] 1 Q.B. 740

Cooper v. Stephens ...... .. ceoeen..[1896] 1 Ch. 567 ..

Cooper v. Whittingham .. ............ (1880), 15 Ch. D. 501

Cootev,Judd........ : ....(1883), 23Ch. D. 727 .... t

Corbett v. \lelmpolllun I 1. Co. L(1899), 89 N. Y. 8t. Rep. 77 I ||
Cornwall v. Halifax 3 oSN B85, v v 52 sacorainine . 477
Cotton v. Imperial, ete., Investment Co, [1892] 3 ( h 47
OOWREE" TREDEDE, Fs 5 2w 505 v e 300 00 (1880), 14 Ch. I) ﬂxﬂ 48
Cox v. Land and Water louruul Co....(1869), L.R. 9 Eq. 324 . 309
Coxon v. Gorst ....... s e .,.[IN‘H] 2 Ch, AW ovarnainnye 447
Cullhane v. Stuart. ............ ..(1887), 6 O.R. 97 . 50
Cunningham v, Dunn ........... .(1878), 3 C.P.D. 443 129

Dahl v. Nelson .......
Dale v. Plant........ .(1890), 43 Ch. D. 2556
I’ Almaine v. Boosey (1835), 1 Y. & C. 288, .
Dana v. Melean........ sevnsiresns(1901), 80 LR, 4088. . ;.
Davies, re. v [1892] 3 Ch. 63 .

Davies v. \lc\ mlgh (1879), 4 Ex. D. 2

(1880), 6 A]np Cas. 38, ...617, 530, 532

5 7, 58
Davies v. Kennedy . . (1840), Ir. R, 3 Eq. A, 205
Davis v. Committi.,.......... .......(1884), 64 L.J. Lh N.S. 419..174, 181
Davis v, Wickson.............. vos A3000Y L O B s v vavinien 67
Dawson v. Lord Fitzgerald ........... (1876), 1 Ex. D. 257 ... 371, 376

DeBerenger v. Wheeble........... ..(1819), 2 Stark N.P.C. 548
Dick v. Brooks............ . ...(1880), 156 Ch. D. 22..

Dickens v. Lee ......... . .(1844), 8 Jurist 183 . .
Dicks v. Yates.... .(1880), 18 Ch, D. 76..

Dillon v. Rimmer. R8RS, 2 TR 100, 00000 0nninion
Dobeon, ex parte .........coosennsvan (1892), 12 N.Z.L.R. 171 .
Dolan v. Mutual Reserve Fund L. A.. .(1899), 173 Mass. 197 ............
Donaldson v, Beckett . ............... (IT'H), 2 Bro. P.C.

BOW 2 BIROR . o v 15 s e sxned (1875) L R. 6 P.C. 27
Drury v. Ewing. . ..(1862) 1 Bond 540.

Duck v. Bates. ....... .. (1884), 13 Q.B.D. $43.
Duke of Bedford v. Ell sopeass ILIIOEY M- B o o oo
. A G L ...(1884), 10 P.R. 216 ..
Dunstan v. Imperial, ete., Co......... (1832), 3 B. & Ad. 125
Earl of Shrewsbury v. Scott .......... (1859), 6 C.B.N.8. p. 141...... 190, 192
East v. Cook ......... o (1700), 8 Voo, Br $0..cc0ivsinns 17
Edelsten v. Edelsten. . NP RRE (1803), 1DeG. J. £8.p. 203..... 330
Edinburgh v. Bulluru , ete., Co.

Bydney. ....ioooiranrnsiaiiiiey (IBBI), TLLR B8, .oovioviniy 104
Edinburgh Street Tramways v. Lord

Provost, ete., of Edinburgh. ...... [1804) A.C. 488, ......00000000se 93
Edwards v, Abernyron Mutual. .(1876), 1 Q.B.D. 563. .372, 373, 375
Ehrot v. Piares. ..cisvvvvevine .(1880) 18 Blatch 302 . 17
Ellis v. Midland R.W, Co = .(1881), 7 A.R. 464. . .
Emerson v. Davies .......... .(1845), 3 Story p. 798, 306
Employers’ Liability Assurance Corpor-

a0 ¥, WAYIOF _civocvcnosnsenns (1808), 20 B.C.R. 104..........00t 376
Essex Centre Mfg. Co., Inre ......... (1890), 19 A.R. 125.. - . 450
Exchange Telegraph v, Central News. .[1807] 2 Ch. 48.. 160

Exchange Telegraph Co. v. Gregory...[1896] 1 Q.B. 147 .............. 160




CASES

Falk v. Schumacher

Fawcett v. Laurie $

Fellowes v. Williamson .

Fenwick, re. . .

Fenwick v. Schmalz

Financial Corporation, re

First National Bank of Trinidad v. First
Nutional Bank of Denver

Fisher v, Fisher

Ford v. Cotesworth

Forrester v. Waller

Foss v. Harbottle

Fradella v. Weller.

Frowde v, Parrish

Fuller v. Blackpool Winter Gardens

Fullwood v. Fullwood

Gabriel v. MeCabe

Gagnon v. Proulx.

Gambart v. Ball

Gamble v. Lee :
Gardner v. Can, Mfg. Publishing Co
Garland v. Gemmill

Gasser v. Sun

Geary v. Norton

Gibbon v, Parker
Gibbons v. McDonald
Gibson v. Boutts,
Gibson v, Hunter

Gillie v. Young

Goddard v, Carlisle
Goodhue, re. .

Goodwin v. Provident
Goubaud v. Waullace .
Grace v. Newman

Grant v. Coverdale
Grant v. VanNorman
Grant v. West.

Grant v. Wilson

Graves v. Ashford.
Graves v. Gorrie. . .,
Green v. Folgham .
Greenstreet v. Paris.......

Grey, Laurier Co. v. Boustead & Co , re

Griffith v. Tower Publishing Co..... (1896) 1 Ch. 21........
Griffin v. Kingston & Pembroke Ry. Co. (1889), 17 O.R, p. 664 ..
G.T.R. and Petrie,re................ (1901), 2 O.L.R. 286... ...
Guerin v. Manchester Fire............ (1898), 29 S.C.R. 139. .

Gurofski v. Harris . ...
Gyles v, Wilcox

Haggert Bros. Mig. Co., inre. .......
Hains v. Vineberg. . s
Hall v. Wright .

Halwell v. Tow nnhlp of Wilmott.

(1741), Cited 4 Burr,

.. (1896), 97 lowa 226. . A
..(1877), 368 L.T.N.8. 704..... 242, 244

.,(um). 320.R, ¢

-(1896), 27 O.R. 201

CITED. xi
(1891), 48 Fed. Rep, 222 . 336
A(1860), 1 Dr, & Sm. 192 . 40
(1829), M. & M. 306 12
(189%), 30 O.R. 456 .. 85
(1868), L.R. 3C.P. 313 . v 93
.(1866), W.N. 162 . 447

.(1878), 4 Dillon....... s . 487
L(1898), 25 ALR. 108

84, 85, 471

(1868), L.R. 4 Q.B. 127; 5 Q. B. 544. 533
0

(1843), 2 Hare 461.

(1831), 2 R. & M. 247

(1896), 27 O.R. 526....

[1895) 2 Q.B. 429 257,
(1878), 9 Ch. D. 176

(1897), 74 Feb, Rep. 743 202
(1898), 1 Que. P.R. 154 498
(1863), 14 C.B.N 306 213
(1878), 25 Gr. 320 . 50
-(1889), 31 O.R, 458, 151

(1887), 14 8.C.R. 321 e 3 A
184, 'H‘l 342, 343,

(1890), 42 Minn. 315, . 373
' (I1846), 1 DeG. & 8.9 . e 330
... (1862), 5 L.T, 684 . . 112
(1890), 19 O.R. p. 203 61, 62
(1836), 3 Scott 229, ... 56, -n.;l

(1793), 2 H. Bl 187, 2
(1901), 1 O.L.R. 368.
(1821), 9 Price 169. .. ..
(1872), 19 Gr, 366. . ...

(1875), L.R. 19. Eq. 623.... 179, 184

..(1884), 9 App. Cas. 435..... 517, 538
(1882), 7AR.526............ . 76
..(1896), 23 A.R. 333 ....... 47, 48, 49
....(1814), 2 Rev. de Leg. . 104
..(1869), L.R. 4 Q.B.715.... ..... 214
(1867), L.R.2C.P. 410.......... 213

(1823), 1 Sim. & Stu. 308
(lm) 21 Gr. 229 .....
(1892), 8 T.L.R. 703

.. (1740), © Atk. 148............, 339
(1893), 20 A.R. 597............. 460
(1898), 1 Que. P.R. 426, 498

..(1858), E.B. & E. p. 795 ‘!l 132
(1897), 244 AR. 628 ............ 75




xii CASES CITED,
Handcock's Trust, re . (INNB), 23 L.R. Ir.
Hands v. Upper Canada.

Hanistaengl v. Baines ..... 2
Hanfstaengl v. Empire Pala cooe [ 1894) 2 Lh .
Hanfstaengl v. Empire Palace, (No 2) .[1894] 3 Ch. IUDA v
Haansloh and Reinhold, Pinner & Co. re. (1895), 1 Com, Cas. 215
Hargrove v. Roy anempluls of Temper-

ance. ... o a (1901), 20.L.R...
Harris v, llumun v i (1882), 9 Q.B.D. 264
Harrison, re . (1900), 31 O.R. 314, 85, 471,
Harrison v, Morehouse . . .(1845) 4 N.B. 684, .
Harvey v. Ferguson (1864), 15 1r. Ch,
Hatton v. Kean. . .. . (1859), 7 C.B.N.S
Hayes v. Union Mutual L A.Co (1879), 44 U.C,

HA\vuml v. Lily... (1887), 56 L.T
Hazlitt v. l'o-mplmnnn (1866), 13 L

Hearle v, Greenbank (1749), 1 Ves.
Heath v, Erie R. Co (1871) 8 lil.ml
Hedderwick v. Griffin 1841),

Hefel v. Whitely. (1893), . Rep. 17
Henderson v. Tompkins (1894), h" Fed. Rep. 75
Henry v. ( t Northern B. Co (1886), 4 K. & J. 1
Hepburn v, Park. (1884), 6 O.R. 47¢
Herring v. Skaggs. . (1878), 62 Ala. 180,
Hesketh v. Ward. . (1867), 17 C.P. 667
Hewer, re, Ex parte Kuhen (1882), L.R, 21 Ch. D. 871
Hichens v. Congreve (1828), 4 Russ, 562
Hildesheimer & Faulker v. Dunn & Co. .(1891), 64 L.T. 4

Hills v. Sughrue.......... i (1846), 16 M. & W 3

Hilton v, Eckersley (1856), 6 E. & B. 47 429
Hime v, Dale .. .. (1803), 2 Camp. 27 181, 184
Hinchliffe, inre. ... [1895], 1 Ch. 1i7 263
Hodgkinson v. National I.np Stock Ins,

L5 T, SRR (1859), 4 DeG. & J. 422 39
Hole v. Ihntllnn) . (1879), 12 Ch. D. 886 201
Hollindrake v. Truswell [1894] 3 Ch. 420.. 181, 182
Home Mutual Life A. v. Gillespie .(1885), 110 Penn. 84, 89 11
Hopkins v. Elkington (1854), 156 C.B. 130 5
Horton v, Sayer ... (1859), 4 H. & N. 643 375
Hotten v. Arthur (1863), H. &. M, 603 184
Howard v. Sadler . [1893] 1 Q.B. 1 28, 38
Howell v. Coupland (1876), L.R. 9 Q.B. 462 . 131
Hudson v. Ede : (1867), L.R. 2 Q.B. 566 526
Hudson v, Bennett. ... .. (1866), 12 Jur. N.8. 519.. 330
Huggins v. Alexander (1741), Cited, 2 Ves, Sr. 30 17
Huguenin v. Baseley (1807), 14 Ves. 273 403
Hutchings v. Miner (1872), 46 N. Y 471
Hutton v. West Cork Ry. Co (1883), 23 Ch. D, 672 149
Ireland v. Eade (1844), 7 Beav 106
Irwin v. Freeman L(1867), 13 Gr. 399, 401, 402
Ivey v. Knox . (1885), 8 O.R 6l

Jackson v. G.T.R, 2 (1901), 2 O.L.R. 689, i LR.245 11
Jackson v. Walkie : ...(1886), 29 Fed. Rep. 16 303
Tacobs v. Credit Lyonnaise (1884), 12 Q.B. D. 589 129
Juederen, The [1892] Pro.

351 H26




——

CASES

Jumes v. James
Tamieson v, Teague
Jarrold v. Houlston
Jeffrevs v. Boosey

Jenison and Kakabeka, ete., Co., re
Jenking v. Jenking

Jenkins v. Betham

Johnson v. Newnes

Johnson v. Hope

Johnston v, Consumers’ Gas. Co.
Jones Co,, D. A, In re

Jones v. Bright

Jones v. St, John's College

3
.(1890), 17 AR, 10

CITED, xiii
(1889), 23 Q.B.D. 12 118,
.(1857), 3 Jur, N.S. 1206

(1857), 3 K. & J. 708183, 304, 306, 33¢
'lwl)ulh 815 )
159, 161, 162,187, 210, 211, 219, 310, 354
(lNW‘LZ’v A.R. 361 . . 12
(1884), 11 : 150, 451

(18564), 15 (

. 488, 491
[1894] 3 Ch. 6

(1895), 2

Jordon v. Provineial Provident Insti-

tution

Kell v. Anderson

Kelley v. Mutual

Kelly v. Gavin & Lloyd's
Kelly v. Hodge

Kelly v. Hooper

Kelly v. Morris

Kelly v. Wyman

Kendrick v. Lomar

Kenrick v. Danube Colleries Co,
Kenrick v. Lawrence

Kenworthy v. The Queen. .

Kidd v. O'Connor

King v. Yorston

Kirk v. West and East India Dock Co
Knight, In re

Kreh v. Moses

Labrador Company v. The Queen
Lacy v. Toole

Lofft v. Dennis

Lake, re

Lamb v. Evans

Lamothe v. Fontaine

Langlois v. Vincent

Lantalum v. Anchor

(1892),

(1829), 5 Bing. 533. .. .. 8
(1870), LLR. 6 Q.B. 115 129
(1898), 28 S.C.R. 554 1
(1842), 10 M. & W, 502 533
(1896), 756 Fed. Rep. 637 3 465

[1901] 1 Ch. 374 184
(1873), 20 L.T. 387.......... :

(1841), 1 Y, & Coll, C(‘ 197
(1866), L.R. 1 Eq. 697 .
184, 208, 301, 305, 339, 342, 343, 357, 361

Larivée v. La Société Canadienne Fran-

caise :
Lawrence v. Smith
Lawson v. McGeoch

Leader v. Purday

Leather Cloth Co. v. Hirschfield
Lee v, Simpson

Lee v. Zagury

Leeds v. Cheetham

Leeds Estate Co. v. Shepard
Lennil v, Pillans

Leslie v. Young

Levy v. Butler .

.(1869), 17 W.R. 399 ... . 435
(1832), 2 Tyrw. 438 ............. 404
L(1891), 39 W_R. 473 . 162
(1890), 25 Q.B.D. 99 214
(1892), 8 T.L.R. 211 . ... .. 376
(1878), 43 U.C.R. 193 ..... 464
(1895), 27 O.R. 1 > 85
(1887), 12 App. Cas. 138..... ... 112
[1892] 2 Q. B. 613 A 112, 124
. (1892), 22 O.R. 307 . . 471
[1893] A.C. 104 o 191
(1867), 15 L.T.N.S. 512 . 236
(1859), 1 E. & E. 474 el 129
[1901) 1 K.B. 710. .. " 75
..[1893] 1 Ch. 218. , 305, 339, 357
(1857), 7 L. a%h 12
(1875) 2 A 208
.(1882), 22 N I( 3 .o 376
(1890), M.L.R. oQH D. 464, ... 447
(1822), 1 Jacob 471. 181

(1892) 22 O.R. 474 ; lAl( 0 i
54, b5, 66, 71, 74
(1849),7 C.B. 4. 184, 285
(1865), L.R, 1 Eq ‘_’!N " e 156
llﬂh) 3C.B. 871 ....... oo 202
(1817), 8 Taunt, 114 .... 405
.(1827), 1 Sim. 146, 27 R.R. . 129
(1887), 36 Ch. D. 809 : 151
.(1843), 5 D. 416 .. 184
. [1894] A.C. 335 sae . 184
(1871), L.R.6 C. P.523 ......... 320




xiv CITED,

Lewinsohn v. Kent . ..... ....... (1895), 87 Hun, 104
088 .o qine § .(1872), 26 L.T. ¢ B 149

Lewis v. Fullarton . . (1839), 2 Beav. 6 Lo U84, 301, 805

Liverpool General Brokers v. (clmllll..l
cial Press ..... .......... L[1897]12 Q.B. v 0232, 235
Lloyd & Co. ... .. T (1877), 6 Ch. b 388 )

London & Birmingham Bank, In re. .. .\Imi.’»), 34 L0, Ch. 418 .,
London & Caledonian Marine Ins. Co.,

BRI oo s vy st e sera vies .. (1879), 11 Ch. D. 140,
London City Council, ete., Inre ... [I894] 2 Q.B. pp. 200-1

London Stereo v. Keely
Long v. Carter .. .. . (1896), 23 A.R. 121 ..
Longendale Cotton S Inre. (1878), 8 Ch, D. 150, .. ..
Longeway v. Mitchell .. .. ..... .. (1870), 17 Gr. 195. ...
Longman v. Winchester........ (1809), 16 V
Lord v, Copper Miners' Co. ... .......(1848), 18 L,
Losh v. Hague ... . ....
Lover v. Davidson .

L (1888), 5 T.L.R. 169

Low v. Routledge ... b s p N (IHM). 10 l WT.N.S. 838
L.R. 1 Ch. App. 45

Lucas v. Williams R L [1892]2 Q.B. 113 o ma gy 4

2061, 262, 26 , 277, 279, 280
Lumley v. Hudson. . MRPIMIGARERIRR § || A - Iiiug N.( 04
Lumley v. Musgrave.. ..............(1837), 4 Bing. N.C. awws 04
Lundy Granite (‘n.. Ltd., Lewis' Case. .(1872), 26 L.T.N.8. ﬁT3 oslows 14, 188
Lynn, re..... S saavss (VDI Yy DO M ATB < cononaos 85
Lyons & Sons v. ‘Wilkins. . .... [1889] 1 Ch. 256 ey 426
L‘ ric Syndicate, In re .. vannee 2o EOO0N 3T Tl Bt 1080 v 3 ith

McConnell's Claim . .
MecCorkill v. Barrabé
MecCraney v. MeCool . ..

(19017 1 Ch. 128, ..........
..(1885), M.L.R. 1 8.
(1800), 19 O.R. 470;

McFarlane v. Hulton . 5 [1899]1Ch. 889, . ...........
Melnnis v. Western As'ce Co. (1870), 6 P.R. 242.. ...
Melntyre v. \lv(m-gm s e v (1900), 81 C.L.T. 85 ...
McKellar, re ........ R TR e (1901), 37 C.L.J. 403
MeKibbon v. Feegun, . .. L...(1894), 21 AR, 87,
McKenna v. MeNamee. . . ..o (1887), 14 ALR. 339 ....

McMillan v. Surest Chunder Ih-h ..(1890), Ind. L.R. 17 Calc, 95
MeNabb v. Oppenheimer. .+(1885), 11 P.R. 214 ........
McPherson v, Wilson .. ..... ; ..(1890), 13 P.R. 339 ..
McRoberts v. Steinhoff. . (1886), 11 O.R. 369

MeNeil v. Williams. ... ..... (1847), 11 Jur. 334
Macdougall v, Gardiner . ..(1875), 1 Ch. D.
Mackinnon v, Stewart . (1850), 1 Sim. N.S

Macklin v. Richardson...............(1770), Amb. 694 .

Magann v. Ferguson. ... coanaseos (1888), 20 O.R. e

Mail Printing Co. v. ' larkson. ........ (1808), 25 —\ R | R 47,
Manufacturers v, Anctil . ............. (1897), 2 R 103 ... IM 1h,

Maple v. Junior Ann\ and \n\ v Stores . (1882), 4' L ’l‘. D
179, 182, |'H 3‘“. 339

Mareck v. Mutual Reserve (1895), 62 Minn. 39 ...... ... 464, 466
Marizale v. Gibbons. ., % ++(I874), L.R. 9Ch, 818 ...... .. 184
Martin v. Coté .,........ .v0++(1861), 1 L.C.R. 239 . .42, 46
Martin v. MeMullen ........... ..... (1800), 19 O.R. 230 ; 18 AR 559.. 50
Mason v. Massachusetts Benefit Life. . (1892), 30 O.R. 716..... . 375

Massachusetts Benefit L. A. v. Robin-
BOM . o v it v tee ety (1898), 42 L.R.A. 261. .. . 464, 465

S,



CASES CITED, Xv

Mathewson v. Stockdale. ... ........ (1806), 12 Ves, 270 . .o 184, 304
Mawman v, Tegg....... ....... coo . (1826), 2 Russ, 385, it

304, 3 333, 334, 339

Maxwell v, Hogg... SR R A - (1867), L.R. 2 Ch, p. T TR T

Maxwell v. Somerton . -.(1874), 30 L.T. 11 431
Mayhew v. Maxwell. . (1860), 1 J, & H. 4 J00
Mearns v. Ancient ()lllel { Work
R L VT TR cers (1802), 220R. 34...... . 17
Memphis, ete., v. Woods ...... ..... (1859) 16 Am, St. R. 81...., . 40
Meharg v. Lumbers........ cereene(1896), 23 ALR.B1..... 67
Menier v. Hooper's Telegraph . ........ (1874), L.R. 9 Ch, , 40
Meriden Brittania Co. v, Braden.. ... (1804). 21 A R. 352 h 67
Mersey Docks Trustees v. Gibbs,. .. ... (1866), LR, 1 H.L. 93 440
Metallic Roofing Co. v. Local Union
MO B3 eiv s oni vs inassas <o (1903), 5 O.LLR, 424 36, 441, 443
Metcalf v. Hanson...................(1866), L.R. 1 H.L. p. 250 190, 192
Metzler v. Wood....... .. .. (1878), 8 Ch, D. 606 . . .. 331
Millard v. Brayton. ..... .. S(1901), B2 LLRA. 1T............ ¥
Miller v. Taglor. . ::ivousae « «..(1769), 4 Burr, 2303 ., 161
Millington v. Fox. .. .. (1838), 3 My. & Cr, 352, 330
Mills v. East London Unio S (1872), LLR. 8B C.P. 79 ... 132
Minet v. Gibson P T N T (1791), 3 Term R. 481.... .. . 106
Mingeaud v. Packer,.................(1892), 21 O, l(. 267; 19 A.R. 200, .
85, 375, 471, 472, 475, 476
Moet v. Conston. . .. (1864), 33 Beav., 678.. W ]
Moffet v, Catherwood . . : : . (1833), Ale. & Nap. 4 17
Mollwo v, Court of W nnl~ ,,,,, 3 --(1872), L.R. 4 P.C. p. 190, 192
Molsons Bank v. Halter . ..(1890), 18 S.C.R. 88. von D3, 62, 76
Montriou v. Jefferies. ... .... veanene ki) S 0. & P M8... MR 491

Moodie v. Jones
Moore v. Clark .
Morang v. Pablish v
Morgan v. Brandrett . ..

.(1890) M.L.R. 6 Q.B. 354......... 438
..... (1842), 9 M. & W, 692 .. 214
.(1900), 32 O.R. 393..........508, 507
.(1833), 5 B. & Ad. 289 ... ... 56

Morris v. Ashbee ... .. L(1868), L.R. TEq. 34 ....... .184, 208
Morris v. Wright. . datan ‘ (1870), L.R. 6 (] 'n i 184, 208
Mottage v. Jnclnmn ............ (1838), 11 Q.B.D, 627 §
Munt v. Shrewsbury and Chester l{ (u (1860), 13 Beav. 1..... ..

Murphy v. Bury B sAes .(1895), 24 S.C.R. 668.

Murphy v. Coftin .........
Murray v. Benbow . ..
Murray v. Bogue ...

L (1883)) 12 QB 87, ...
.(1822), 1 Jacob 474. ...
L(1852), 1 Drew. 353

Murray v. East Indi Co. ... ... ....(1821), 5 B. & Ald. 204.... ..
Myers v. Callaghan . ................. (1881) 40 Biss 139, .. . 206, 207, ¢ l.l 304
National Bank of Australasia v. Morris. [1892] A.C. 2 sibwin 1w sio oDy B0 08
Nenlaon v. Trusts Corporation of On-
............................ (1894), 24 O.R. 517. .. .. vowess §78
Nell ¥ Atluntu . -(1895), 11 T.L.R.407..... 151
LA T e (1879), 12Ch. D. 682... ... .... 524
New, Prance and Garrard’s Trustee v.
Hunting [1897] 1 Q.B. 607, 2Q.B.19...... 70

L [1898] A.C. 849, ...
Newbry v. Slmrp ......... .(1878), 8 Ch. D. j
Newington v. (omnghnnn . .(1879), 12 Ch. D. 7
Newman, re............ -[1895] 1 Ch. 674........
Newton v. Cowie. : .(18271, 4 Bing. p. 246, .......... 212




xvi

Nicholl v. Ashton

Nicol v. Pitman.

North-West  Transportation Co.
Beatty ..

Nuttall and Lynton v. Barnstaple Ry,
Co...

Ontario Express, ete., Co., re.
Orton v, Cleveland

Osborn v. Nicholson

Oxford, ete., Bociety, re

Page v. Wisden

Palmer & Co., re
Paradine v, Jane

Paré v. Derousselle,
Parker, r¢

Parker v. Dunn

Partlo v. Todd

Patterson v. National Pret
Pender v. Lushingtr.
Penley v. Beacon Assurance Co.
People’s v. Templeton.
Perkins v. Kempland. ..
Petty v. Taylor

Phillips v. Im Thurm .
Pheenix v, Raddin.

Pike v. Nicolas. ...
Pinto Silver Mining Co.,
Porteous v. Reynar,
Portman v. Mill
Postlethwaite v, I'nll Philip, --n , Co
Postlethwaite v. Freeland,

aum, ete,

Potts v. Levy,

Potts v. Potts.

Powell v. Horton,

Power v. Barham

Preston v. Grand Collier Dock Co

Preston v. Jackson

Prince Albert v. Strange

Pulbreok v. Richmond
Mining Co.

Purdom v. Ontario Loan &
08, .

Pyman v. Dreyfus.

Atcheson

Leathem,

Quinn v,
Quinn v.

Racher v. Pew

Randall v. Bynch .
Randall v. Newson
Rundell v. Murray .

Read v. Friendly hm'wl\ of ()|;v|.|l|\e

Stonemasons.

..(1854), 2 Drew

Consolidated

Debenture

CABES CITED.

[1901] 2 K.B. 126 130
(1884), 26 Ch. D. 374 184
.(1887), 12 App. Cas. 559 26, 40
(1900), 82 L.T. 17 121
(1894), 25 O.R. 587 138, 145, 150
(1865), 3 H. & C. 868 151
.(1871), 13 Wallace, p. 657 32
(1887), 85 Ch. D. 502. . .. 151

(1869), 20 L.T.N.8. 435

[1898] 1 Q.B. 131
(1648), Aleyn 26. ..
(1850), 6 L.C.R. 411

.[1894] 3 Ch. 400, . .. .. : 50
(1845), 8 Beav. 497 . 406
(1888), 17 8.C 196. . 447

, Co. (1899), 42 L.R.A. 253, 464, 466
(1877), 6 Ch. D. 70 26
(1864), 10 Gr. p. 428 186, 192

(1896), 16 Ind. App. 126 464, 467
(17 , 2 W. BL 1106 45
[1897] 1 Ch. p. 4756 320
(1865), 1 C.B.N.S. 604 ... 105, 106

L(1887), 120 U.8, 183. ) 463

(1869), L.R. 5 Ch. p. 200. . 298, 305, 339

(1878), 8 Ch. D. 273. 447
.. (1887), 13 App. Cas. 120 382
.ux:xs»), 8 L.J. Ch. 161 406
(1889), 43 Ch. D. 452. . 47
(1880), 5 App. (_,ai 599
517, 530, 532, 636

(1900), 31 O.R,
2 B.N.C
), 4A & 8
(1840), 11 Sim. 40
(1817), 2 Stark 404

(1849), 2 De(i. & S. 652 160, 210

(1878), 9 Ch. D. 610 28, 38

(1892), 22 O.R. 597
(1890), 24 Q. B.D. 152

, 39, 41
530, 537

(1854), 4 L.C.R. 378 12, 46
[1901] ALC. 495. .. 426, 429
(1899), 30 O.R. 483, " 85
.(1809), 2 Camp. 352 617, 530, 533
.(1877), 2 Q.B.D. 102 . 7
(1821), Jac. 311.... 200
[1902] 2 K.B. 88 426




CASES CITED. xvii
Reade v. Bentley. . . ... (1857), 3 K. 201
Reade v. Conquest............... L(1861), 9 C. M N 755 284, 354
Redtield v. Middleton ... (1860), 7 Bosw, (N, \ ) 649 . 336
Reed v. Washington Fire & Marine
| CTT o TR R cesese.. (1885), 138 Mass. 572 372
Regina v. Taylor......... (1875), 36 U.C.R.
226
Reid v. Maxw Il ” 5 (1886), 2 T.L.R. 790 ., .31
Rennie v. B S Ewasa . L(1896), 26 8.C.R. 370. 52
Reichardt v, Sapte. ... .. [1895] 2 Q.B. 308 . 286
Rex v. Vaugha N . <. (1769), 4 Burr. "mo " 5 201
Richardson v, Gilbert.......... .(1851), 1 Sim. N.S. 336 .... . 318, 322
Richmond Gas Co. v. Mayor, ete., of
Richmond = (1892), 62 L.J.Q.B. 172 124
Ridgway v. Sneyd o (OB AY IRT v ¢y 0o is 55505 0vias 131
Robertson v, Holland . . (1885), 16 O.R. 536. 68
Robinson v. Davison, ssirannssanie AARIRL L R. 6 Ex. 2(&‘! 131
Roddick, re o o (1896), 27 O.R. 537 . N4
Rogers v. Carroll " (lws. su 0O.R. 328 75
Rooney v. Kelley vee L(1861), 14 Ir. C.L,R. 158 336
Routledge v. Low . (1868), L.R. 3 H.L. 100

174, 186, 193, 201, 219, 223,

227, 235, 263, 310, 311
Roworth v. Wilkes S niebe (15807), 1 Camp. 99. 339
Rundell v. Murray. (1821), Jac. 311.. .. 184
Russell v. Jackson. o (1852), 10 Hare 212 S 404
Russell v. Smith. .. = (1848), 12 Q.B. 217 262, 273, 287
Ryan v. Willoughby. &4 B (1889), 30 O.R. 411 cane 120
Sullon v. New Beeston Tyre Co. [1899] 1 Ch. T78.....000vvrevnsn 151
Saltmarsh v, Hardy . «+«(1872), 42 L.J. Ch. 422. .. 263, 267
Samson v. The Queen Asdsais (1888), 2 Ex. C.R. 30 .. . 182
Sanborn v. Herring (1866), 6 Am. Law Reg. N.S. 457. 5, 9
Saunders v, Smith = (1838), 3 My. & Cr. 711 1856, 290
Schlesinger v. Bedford . L (1890), 63 L.T. 762. ..... conees S84
Schlesinger v. Turner, RSB (1890), 63 L.T. 764 . .........284, 330
Scholetield v, Templer A (1859), 4 DeG, & J. 433 403
Schultz v. Astley (1836), 2 Bing. 104
Scott v. Avery (1856), 5 H. 1.

371
Scott v, Scott . . L(1590), 20 O.R. :m

Scott v, Stanford . (1867), L.R. 3 Eq.
Scoville v. Toland = ....6 Western L.J. 84

sworth v. Meriden ., (1883), 3 O.R. 413

Iz Collins, .. -(1893), .r.’i Mu App. 55

Seyton, In re, Seyton v. Satterthwaite. (1887), D. 514, . ... .83, 84,
Sharp v. Jackson . : s “!0 70
Shaw v, Nickerson . b (1850), 7 U.C.R.
Shaws, Bryant & Co., In re W.N. (I'mli "l
Shedine v. Buchanan ...... A L(1908), i I{ &l ..,
Shelfer v. London Electrie Ll):hl Co...[1895] 1 ( 287
Shepard v. Conquest. ... .. «+...(1856), 17 C.B. 427

Siggers v. Evans . ., .(1855), 5 E. & B.
Simpson v. Denison. ceveo..(1852), 10 Hare 51
Simpson v. Virginia I, l "C K% R .(1894), 115 N.C
Simpson v. Westminster Palace Hotel ( o(lﬁml) 8 H.L.C.
Slipper v. Tottenham............ ... (1867), L.R. 4 Eq.

B—C.LR. 03,

. 132




xviii

Sloman v. Cox
Smull v. \melu An "Federation of Musi

bmlles V. Ht'lfuul

Smith v. Doyle
Snow v. Mast
Snyder, re .

Southall v, ".Ihg .5
Southey v. Sherwood.
Sovereign Life Assurance Co., re
Spears v. Walker

Spence v. Chadwick

Spiers v. Brown.

Spurrier v. La Cloc he

Stafford v. Bell ........
Stanford, ex parte, In re Burlwl
Staunard v. Harrison

Steele v. N. Metropolitan R.W, Co...
Stephens v. Hardy
Stephens v. McArthur

Stevens v. Benning

Stevens v. Bradbury.
Stockdale v. Onwhyn .
Stockton v. Kirkleatham.
Storace v. Longman
Strachan v. Barton

Stratford Gas Co. v. Stratford
Stuart v. Tremain ..........
Sturge v. Eastern Union R.W " Co.
Sweet v. Benning

Sweet v. Maughan

Sweet v. Shaw

Tabernacle Permanent Building Society

v. Knight
Taff Vale Case ..
Tapscott v. Balfour

Taylor v. Baine,
Taylor v. Caldwell.

Telford v. Metropolitan Board
Temperton v. Russell
Tennant v. Gallow,

Tennyson v. Forrester

Tharsis v. Morel

Thiis v. Byers,

Thom v. Mayor of London

Thomas v. Turner
Thomson v. Weeni=
Thorpe v. Browi
Tillie v. Springe:
Tinsley v. Lacy
Tonson v. Collins

.. (1890), 6

.. (1856), 1 K. & J. p. 174
.. (1854), 1 K. & J. 168

. [1893] A.C. 444. ..
.. (1788), 2 Camp. 260

..(1856), 11 Ex. 647
L(1899), 26 A.R. 109

.. (1883), 3 O.R. 190
.. (185
.. .(1865, 16 C.B. 450
..(1840), 11 Sim

[1901] A.C. 426 .
.(1872), L.R. § C.P. 46.

.(1886), 33 Ch. D, 202

CASES CITED,

(1834), 1 C. M. & R. 471 404
L(1903), 5 O.L.R. 456 42

.. (1877), 1 A.R. 436 >

192, 208, 235, 2 , 253,

4 282, 614
.. (1879), 4 AR, 471 . 435
(1895), 65 Fed. Rep. 995 305
.(1902), 4 O.L.R. 320 85
.. (1861), 11 C.B. 481 405
.(1817), 2 Mer, 4 181
(INND) 4"(|| I) S0 23
(1884), 11 S.C.R. 113 132
(IM ), 10Q.B 129
. (lxsu;.ﬁ\\'.lt. Y 339
... [1902] ALC. 446, 367, 374, 375, 377
.. (1880), 6 A.R. 273 478, 484, 487
..(1886), 34 W.R, 2956
..(1871),24 L.T.N.S. 310
.(1867). L.R. 2 Ch. 2 40
.. (1887), 57 L.J.Q.B. 538

Man. 496 ..
51, 53, 58, 62, 65, 66, T4

(1826), 5 B. & C. 173

, 7TD.M. &G, 158

51
(1839), 3 Jur. 217. .

1802] A.C. 208, 122
431, 436, 438

517, 530, 534,
.(1776), Mor. Dic. 8303
.(1863), 3 B. & 8. 826

127, 129, 130, 131
..(1872), L.R. 13 Eq. 774 40

[|Nm] 1Q.B, 43 435
.(1894), 25 O.R. 56 68
(1871), 43 Scottish Jurist 278 319
..[1801] 2 Q.B. 650 535
(1876), 1 Q. B.D. 244 129

..(1876), L.R. 6 FEx. 168: 1 App.
Cas. 120 2 129

185, 213, 208

. (1884), 9 App. Ca 1
(1867), L.R. 2 H.1.. 220 205
.. (1892), 21 O.R. 685 . 49
L (1863), 1H, & M. T47. ... ...... 284
..(1760), 1 W. BL. 301. 161, 219

e e T




i

CASES CITED,

xix
Tonson v. Walker. ........... . (17562), 2 Swanst 672, ...... . 185
Toole v. Young. .. qIH,H.I R. 9 Q.B. .n"' i 284
Topham v. Duke of Portland. .. .. .... (186 I Ile(. J. &S, :
Toronto Street R.W. Co. v. [‘uromu (I8 2 0.R. 'h«l

(1593 | A.C. 508
Trade Co.v, \Iuldlenlmmugh ete,, Ass'n, ( l\Nil) 40 Ch.
Trainor v. Phoenix .. (1891), 8 T. L.}
Tredwen v. Holman. ......... (1862), 1 H. & C.
Toue v Bowhkebb. .\ ooversns ..HNK'BJ. 74 L.T. 77 L
Troitzsch v. Rees svvisvasesovsses(1887)s W.N. 180. .. 316
Trusler v. Murray. .. 44 54 % -(1789), 1 East 363n . . 83
Tuck v. Canton . .. (1882), 51 L.J.Q.B. N.8, 3 oo 241
Tuck & Sons I’m-~ur easnennees (18800 JuR. 190 Q. B. D, ¢ 208, 211
Turnbull, in re ¥ v .- [1897] 2 Ch. 415, . 83
Turner v. Robinson. (1860), 10 Ir. Ch. l(op l'I 510
210, 211, 214

Union Bank v. Barbour. . . ..., ..(1898) 12 Man. R. 166, 67, 69
Union Central L. I, Co, v. Hollowell. .. (1895), 14 Ind. A p. 611 467
Union Jucques v. Belisle. ..(1874), LR. 6 P.C. 31 217
Vacher v, Cocks ..(1829), M. & M. 353 . 12
Vagliano v. Bank of P.:x;_lull(l $ 12,103, 105
Vautin, In re - 70, 76
Vetter v. Massachusetts. iApp l)n (N.Y.)72 464, 465
Victoria, ete., Ins. Co. v. ’[‘hom,.-uu e P - . 476

Waddell v. Ontario Canning Co, . (1889), 18 O.R. 41
Wall v. Taylor

9, 41, 149
L(1883), 11 Q.B. lr 100 2

287, 331

Wallerstein v. Herbert . . (1867), 16 L.T, . 320
Walker v. McMillan. . . L(1881), 6 S.C.R. 241. o 132
Walker v. Milner. ' . .,,.(IMW)‘ 4 F.&F 745.. 5 9
Walter v. Howe ««(1881), 17 Ch. 708. .. 322
Walter v. Lane [1900] A.C. 539.....182, 183, 262, 320
Walter v. inkoptl! . 18921 3 Ch. 489 0 331
Ward v. Society of Attorneys ....(1844), 1 Coll. 370...... 10
Ware v, Grand Junction, ete., Co......(1831), 2 R. & M. 470., ' 40
Warne v. Routledge . (1874), L.R. 18 Eq. 497.. .. ... 201
Warne v. Seebohm : ,39Ch. D. 73. ... 262, 263, 284
Warren's Trusts, re civsvsenen«(1884), 26 Ch, D. 208 Y oy 38
Webb v. Rose . ..(1732), Cited 4 Burr. )... IM' IM
Webb v. Stenton SR (1883), 11 Q.B.D. 518, . ¢
Webster v. Crickmore ... (1898), 25 A.R. 97...... ,.N 66, 72, ‘4
Webster v. De La Tour, . (1853), 2 E. & B. 688 ........ 129
Welch v. Union Cent. 1. Co L(1899), 50 L.R.A. 774 .. 466
Weldon v. Dicks -(1878), 10 Ch. . 247 £ 2 5, 241
West v, Francis.. s ¢ ...(1822), 5 B. & Ald. 787 .......... 218
West. Publishing Co. v. Lawyers' Co-

Operative 'ub. Co, ...(1806), 79 Fed. Rep. 756. . . 359
Wheaton v. Peters . ..(1834), 8 Peters 991. . .. SAn 207
Wheelton v. Hardisty ... .. ..(1857), 8 EL. & BI. 232. . AB4, 466
White v. Geroch rewda ams v.,‘(lx 9), 2 B. & Ald. 208
Whitehall Court, ve ............ ..(1887), 66 L.T. R 280

Whiting v. Hovey ciieeeioo...(1886), 13 AR, 7, 14 S.C.R.




XX CASES CITED.

Whitney v. Merchants’ Union Express

M vscs 534 5.3/ 9 £ 0.8 4 T IB VY2350 65 V90 (1870), 104 Mass. 152
.(1893), 52 Minn. 378. ..
(1886), 13 A.R. 486.

.(1880), 16 Ch. D. 597..

Whitney v. National Masonic
Wicksteed v. Munro, .......

Wilkes' Estate, Inre........

Wilkinson, Inre............ . .(1882), 22 Ch. D. 788...
Willesford v. Watson ..(1873), L.R. 8 Ch. 473..
Williams v. Davies....... ..... .[1891] A.C. 460, ...
Williams v. McKay....... ... .(1885), 53 Am. Rep. 77
Williams v. Noxon...... .(1858), 10 U.C.R. 259......
Williams v. Wileox .......... (180%), 2Q.B. 118.. .......
Wilson, in re....... " P .(1897), 30 O,R. 486......
Wilson v. Miers ........ K .(1861), 10 C.B.N. 8. 348
W::ﬁ v, Harvay,..iovv0 L(1854), 5 DeGG. M. & G. 26
Wood v. Boosey . . ... (1867), 7 B. & 8, 869. ..

Wood v. Dwarris, .. s
Wright v. Mutual Benefit L.A. ...
Wright v. Tallis.........o00. 0000
Wrixon v. Vize. .. :
Wyatt v. Burnard. . . ..

Wynne v. Callander

Xenos v. Wickham.

Soung V. BPAOS ..o oo cnoseisannsonia
Yovatt v. Winyard................. .(1820), 1 ch & \\ 394, ....... 160




RN S

STATUTES

R.S.C. (1886), CHAP. 62.

An Act Respecting Copyright.

Note.~The original Act is chaptered 88 of the Statutes of 1875,

although there is another Act passed in the same year also chaptered 88
HER MAJESTY, by and with the advice and consent of the

Senate and House of Commons of Canada, enacts as fol-

lows:

SHORT TITLE,

1. Short Title.—This Act may be cited as “The Copyright
det.” 38 V. e 88, 5. 31,

INTERPRETATION,
2. In this Act, unless the context otherwise requires,—
(a.) **Minister.”—The expression *‘the Minister’’ means the
Minister of Agriculture
(b.) ““Department.”—The expression ‘“the Department’’
means the Department of Agriculture -

(¢.) **Legal representatives,”—The expression ‘‘legal repre-

sentatives™ includes heirs, exeeutors, administrators and assigns,

or other legal representatives,
REGISTERS OF COPYRIGHTS,

3. Minister of Agriculture to keep registers of copyrights.—
The Minister of Agriculture shall cause to be kept, at the De

part-
ment of Agrieulture, books to be called the

“‘Registers of copy-
rights,”" in which proprietors of literary, scientific and artistic
works or compositions, may have the same registered in aceord-
anee with the provisions of this Aet. 38 V,ec 88, s 1.
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SUBJECTS OF COPYRIGHT AND CONDITIONS TO BE COMPLIED WITH.

4. Who may obtain copyrights—Any person domiciled in
Canada or in any part of the British possessions, or any citizen
of any country which has an International eopyright treaty with
the United Kingdom, who is the author of any book, map. chart
or musical composition, or of any original painting, drawing,
statue, seulpture or photograph, or who invents, designs, etches,
engraves or causes to be engraved, etehed or made from his own
design, any print or engraving, and the legal representative of
such person or eitizen, shall have the sole and exelusive right and
liberty of printing, reprinting, publishing, reproducing and vend-
ing such literary, scientific or artistic works or compositions, in
whole or in part, and of allowing translations to be printed or
reprinted and sold, of such literary works from one language into
other languages, for the term of twenty-eight years, from the time
of recording the copyright thereof in the manner hereinafter di-
rected. 38 V. c. 88, s, 4, part.

5. Condition for obtaining copyright.—The condition for ob-
taining such copyright shall be that the said literary, scientific or
artistic works shall be printed and published or reprinted and re-
published in Canada, or in the ease of works of art that they shall
be produced or reprodueed in Canada, whether they are so pub-
lished or produced for the first time, or contemporancously with

or subsequently to publication or production elsewhere: but in no

case shall the said sole and exelusive right and liberty in Canada
continue to exist after it has expired elsewhere:

(2). Exception as to immoral works, etc.—No immoral, licen-
tious, irreligious, or treasonable or seditious literary, scientific or
artistic work, shall be the legitimate subjeet of sueh registration
or copyright. 38 Viet,, ¢, 88, s. 4, part.

6. Copyright in Canada of British copyright works—on what
conditions obtainable.—Every work of which the copyright has
heen granted and is subsisting in the United Kingdom, and eopy-
right of which is not secured or subsisting in Canada, under any
Act of the Parliament of Canada, or of the legislature of the late
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Provinee of Canada, or of the legislature of any of the Provinees
forming part of Canada, shall, when printed and published, or
reprinted and republished in Canada, be entitled to copyright
under this Aet; but nothing in this Aet shall be held to prohibit
the importation from the United Kingdom of copies of any such
work lawfully printed there:

(2). As to forcign reprints imported before copyright is ob-
tained in Canada—1If any such copyright work is reprinted sub-
sequently to its publication in the United Kingdom, any person
who has, previously to the date of entry of such work upon the
registers of copyright, imported any foreign reprints, may dis-
pose of such reprints by sale or otherwise: but the burden of
proof of establishing the extent and regularity of the transaction
shall, in sueh ease, be upon such person. 38 V, ¢ 88, s, 15,

7. Registration of work first published in separvate articles in
o periodical —Any literary work, intended to be published in
pamphlet or hook form, but which is first published in separate
articles in a newspaper or periodieal, may be registered under
this Aet while it is so preliminarily published, if the title of the
manuseript and a short analysis of the work are deposited at the
department, and if every separate article so published is preceded
by the words ** Registered in aceordance with the Copyright Aet,””
It the work, when published in hook or pamphlet form, shall be
subjeet, also, to the other requirements of this Act. 38 V., ¢. 88,
s, 10, part,

8. Anonymous books may be entered in the name of first pub-
lisher—1f a book is published anonymously, it shall be sufficient
to enter it in the name of the first publisher thereof, either on be-
half of the un-named anthor or on behalf of such first publisher,
ac the case may be. 38 V., e, 88, 5. 25,

9. Deposit of copies, ete., with the de partment —No person
shall be entitled to the benefit of this Aet unless he has deposited
at the department two copies of such book, map, ehart, musical
composition, photograph, print, eut, or engraving, and, in the ease
of paintings, drawings, statuary and sculpture, unless he has
furnished a written deseription of sueh works of art: and the




iv COMMERCTAT, LAW REPORTS, [vor.

Minister shall eause the copyright of the same to be recorded
forthwith in a book to be kept for that purpose, in the manner
adopted by him, or preseribed by the rules and forms made, from
time to time, as herein provided. 38 V., ¢. 88, 5. 7.

10. Copies to be sent to the Library of Parliament.—The Min-
ister shall cause one of such two copies of such book, map, chart,
musieal composition, photograph, print, eut or engraving, to be
deposited in the Library of the Parliament of Canada. 38 V., c.
88, 8 N,

11. s to second and subsequent editions.—It shall not b2
requisite to deliver any printed copy of the second or of any sub-
sequent edition of any book, unless the same containsg very im-
portant alterations or additions. 38 V., ¢. 88, s, 26,

12. Notice of copyright to appear on the work.—No person
shall he entitled to the benefit of this Aet unless he gives informa-
tion of the ecopyright being seeured, by eausing to be inserted in
the several eopies of every edition published during the term se-
cured, on the title-page, or on the page immediately following, if
it is a hook,—of if it is a map, chart, musical composition, print,
cut, engraving or photograph, by causing to be impressed on the
face thereof, or if it is a volume of maps, charts, musie, engrav-
ings or photographs, upon the title-page or frontispiece thereof,
the following words, that is to say: ‘‘ Entered according to Act
of the Parliament of Canada, in the year , by AB, at
the Department of Agrieulture;’” but as regards paintings, draw-
ings, statnary and seulptures, the signature of the artist shall be
deemed a sufficient notice of such proprietorship. 38 V., e. 88,
8. 9.

13. Interim copyright, how obtainable, and its effect.—The
author of any literary, seientific or artistic work, or his legal re-
presentative, may, pending the publication or republication there-
of in Canada, obtain an interim copyright therefor by depositing
at the department a copy of the title or a designation of such
work, intended for publication or republication in Canada,—
which title or designation shall be registered in an interim copy-
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right register at the said department,—to secure to such author
aforesaid or his legal representatives, the exclusive rights recog-
nized by this Aet, previous to publication or republication in Can-
ada,—but such interim registration shall not endure for more
than one month from the date of the original publication else-
where, within which period the work shall be printed or reprinted
and published in Canada :

(2). Notice to be given—In every case of interim registration
under this Aet the author or his legal representatives shall cause
notice of such registration to be inserted once in the Canada
Gazelte, 38 V., c. 88, s. 10, part.

14, Application for registration may be made through an
agent.—The application for the registration of an interim copy-
right, of a temporary copyright and of a copyright, may be made
in the name of the author or of his legal representatives, by any
person purporting to be the agent of such author or legal repre-
sentatives; and any damage caused by a fraudulent or an erro-
neous assumption of such authority shall be recoverable in any
court of competent jurisdietion. 38 V., e, 88, s, 23, part,

ASSIGNMENTS AND RENEWALS,

15, Copyright and right to obtain it to be assignable.—The
right of an author of & literary, scientific or artistic work, to ob-
tain a copyright, and the copyright when obtained, shall be as-

{ signable in law, either as to the whole interest or any part there-

of, by an instrument in writing, made in duplicate, and which
shall be registered at the department on production of both dupli-
cates and payment of the fee hereinafter mentioned :

(2). Duplicates, how disposed of —One of the duplicates shall |
be retained at the department, and the other shall be returned, il
with a certificate of registration, to the person depositing it. 38
V., c. 88, 5. 18.

16. Copyright to assignee of author—Whenever the author of
a literary, scientific or artistic work or composition which may be
the subject of copyright, has executed the same for another per-
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son or has sold the same to another person for due consideration,

such author shall not be entitled to obtain or to retain the pro-
prietorship of such copyright, which is, by the said transaction,
virtually transferred to the purchaser,—and such purchaser may

avail himself of such privilege, unless a reserve of the privilege is 1
specially made by the author or artist in a deed duly executed.

38 V., c. 88, 8. 16,

17. Renewal of copyright, for what term and on what condi-
tions.—If, at the expiration of the said term of twenty-eight
years, the author or any of the authors (when the work has been
originally eomposed and made by more than one person), is still
living, or if such author is dead and has left a widow or a child,

or children living, the same sole and exclusive right and libert;
shall be continued to such author, or to such authors still living,
or, if dead, then to such widow and child or children, as the case
may be, for the further term of fourteen years; but in such case,
within one year after the expiration of such term of twenty-eight
years, the title of the work secured shall be a second time regis-
tered, and all other regulations herein required to be observed in
regard to original copyrights shall be complied with in respeet to
such renewed copyright. 38 V., ¢. 88, s, 5.

18. Record of renewal to be published.—In all cases of re-
newal of copyright under this Aet, the author or proprietor shall,
within two months from the date of such renewal, cause notice of
such registration thereof to be published once in the Canada Gaz-
ette. 38V, c. 88, s. 6.

CONFLICTING CLAIMS TO COPYRIGHT.

19. Cases of conflicting claims in respect of copyright to be
settled before a competent court.—In ecase of any person making
application to register as his own, the copyright of a literary,
seientific or artistic work already registered in the name of an-
other person, or in case of simultaneous conflieting applications,
or of an application made by any person other than the person

entered as proprietor of a registered copyright, to cancel the said
copyright, the person so applying shall be notified by the Minis-
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ter that the question is one for the decision of a court of compe-
tent jurisdietion, and no further proceedings shall be had or taken
by the Minister concerning the application until a judgment is
produced maintaining, cancelling or otherwise deciding the mat-
ter

21, Action on decision.—Such registration, eancellation or ad-
Justment of the said right shall then be made by the Minister in

accordance with such decision. 38 V., e. 88, 5. 19,

INFRINGEMENT OF COPYRIGHT,

(

Liability of persons printing Mss., without owner’s con-
sent.—Every person who, without the consent of the author or
lawful proprietor thereof first obtained, prints or publishes, or
catises to be printed or published, any manuseript, not previously
printed in Canada or elsewhere, shall be liable to the author or
proprictor for all damages occasioned by such publication, and
the same shall be recoverable in any court of competent juris-
diction, 38 V., c. 88, 8. 3.

LICENSES TO RE-PUBLISH.

21. Provision for the case of a copyrighted work being out of
print.—1f & work copyrighted in Canada becomes out of print,
a complaint may be lodged by any person with the Minister, who,
on the fact being ascertained to his satisfaction, shall notify the
owner of the copyright of the complaint and of the fact; and if,

within a reasonable time, no remedy is applied by such owner, the
Minister may grant a license to any person to publish a new edi-
tion or to import the work, specifying the number of copies, and

the royalty to be paid on each to the owner of the copyright. 38
V., c. 88,5 22
FEES,

22. Fees puyable under this Act.—The following fees shall be
paid to the Minister before an application for any of the purposes
herein mentioned is received, that is to say :—

On registering a copyright
On registering an interim copyright......... 0 50
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On registering a temporary copyright...... 0 50
On registering an assignment......... .« 100
For a certified copy of registration. .. ... .. 050
On registering any decision of a court of
justice, for every folio. AR SN 0 50
On office copies. For office copies of documents not above

mentioned, the following charges shall be made:
For every single or first folio, certified
QODY: ¢ v o5 4 s cnninnsnnamediodmianssnssvinns $0 50
For every subsequent hundred words (frac-
tions under or not exceeding fifty, not be-
ing counted, and over fifty being counted
for one hundred). . .. ....ocvvveuvnss .025

(2.) Fees to be in full for all services.—The said fees shall be
full of all services performed under this Act by the Minister or
by any person employed by him under this Act:

(3). To form part of Con. Rev, Fund.—All fees received under
this Act shall be paid over to the Minister of Finance and Re-
ceiver General, and shall form part of the Consolidated Revenue
Fund of Canada:

(4). No exemption from payment of fees.—No person shall be
exempt from the payment of any fee or charge payable in respect
of any services performed under this Act for such person, and no
fee paid shall be returned to the person who paid it. 38 V. e
88, 5. 28.

GENERAL PROVISIONS,

23. Provisoes as to scenery, ete.—Nothing herein contained
shall prejudice the right of any person to represent any scene or
object, notwithstanding that there may be copyright in some other
representation of such scene or object. 38 V., ¢. 88, 5. 14

24, As to newspapers, etc., containing portions of British
copyright works—Newspapers and magazines published in for
eign countries, and which contain, together with foreign original
matter, portions of British copyright works republished with the
consent of the author or his legal representatives, or under the
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law of the country where such copyright exists, may be imported
into Canada. 38 V., ¢. 88, s, 10, part.

26, Clerical ervors, how corrected.—Clerical errors which oe-
cur in the framing or copying of any instrument drawn by any
officer or employee in or of the department shall not be construed
as invalidating such instrument, but when discovered they may
be corrected under the authority of the Minister. 38 V., ¢, 88, s,
20,

26. Certified copies and extracts,—their ¢ffect.—All copies or
extracts certified, from the department, shall be received in evi
denee, without further proof and without produetion of the ori
ginals. 38 V, e, 88, s, 21,

27, Minister to make rules, forms, ele.—The Minister may,
from time to time, subject to the approval of the Governor in
Couneil, make such rules and regulations, and preseribe such
forms, as appear to him necessary and expedient for the purposes
of this Aet: and such regulations and forms, eirenlated in print
for the use of the publie, shall be deemed to be correct for the
purposes of this Aet; and all docnments, exeented and aceepted
by the Minister shall be held valid, so far as relates to all official

proceedings under this Aet, 38 V, ¢, 88, 5. 2

OFFENCES AND PENALTIES,

28, Making false entries, ete., to be a misdemeanor.—Every
person who wilfully makes or canses to be made any false entry
in any of the registry books hereinbefore mentioned of the Minis-
ter, or who wilfully produees or eauses to be tendered in evidence,
any paper which falsely purports to be a copy of an entry in any
of the said books, is guilty of a misdemeanor, and shall be pun-
ished accordingly. 38 V., c. 88, s. 24,

29. Fraudulent assumption of authority, a misdemeanor,
Every person who fraudulently assumes authority to act as agent
of the author or of his legal representative for the registration of
a temporary copyright, an interim copyright, or a copyright, is
guilty of a misdemeanor and shall be punished accordingly. 38
V., c. 88, s. 23, part.
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30. Penalty for the infringement of copyright of a book.—
Every person who, after the interim registration of the title of
any book aceording to this Aet, and within the term herein lim
ited, or after the copyright is secured, and during the term or
terms of its duration, prints, publishes, or reprints or republishes,
or imports, or causes to be so printed, published or imported, any
copy or any translation of such book without the consent of the
person lawfully entitled to the copyright thereof, first had and
obtained by assignment, or who, knowing the same to be so
printed or imported, publishes, sells or exposes for sale, or causes
to be published, sold or exposed for sale, any copy of such book
without such consent, shall forfeit every copy of such book to the
person then lawfully entitled to the copyright thereof ; and shall
forfeit and pay for every such copy which is found in his posses-
sion, either being printed or printed, published, imported or ex-
posed for sale, contrary to the provisions of this Aet, such sum, not
exceeding one dollar and not less than ten cents, as the court deter-
mines,—which forfeiture shall be enforceable or recoverable in
any court of competent jurisdiction; and a moiety of such sum
shall belong to Her Majesty for the public uses of Canada, and
the other moiety shall belong to the lawful owner of such copy-
right. 38V, e. 83, s, 11

31. Penalty for the infringement of copyright of a painting,
ete.—Every person who, after the registering of any painting,
drawing, statue or other work of art, and within the term or
terms limited by this Aet, reproduces in any manner, or causes to
be reproduced, made or sold, in whole or in part, any copy of any
such work of art, without the consent of the proprietor, shall for-
feit the plate or plates on which such reproduction has been made,
and every sheet thereof so reproduced, to the proprietor of the
copyright thereof; and shall also forfeit for every sheet of such
reproduction published or exposed for sale, contrary to this Aet,
such sum, not exeeeding one dollar and not less than ten cents, as
the court determines,—which forfeiture shall be enforeeable or
recoverable in any court of competent jurisdietion; and a moiety

of such sum shall belong to Her Majesty for the public uses of
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Canada, and the other moiety shall belong to the lawful owner
of such copyright. 38 V., c. 88, s, 12,

12, Penalty for the infringement of copyright of a print,
chart, music, photograph, ete.—Every person who, after the regis-
tering of any print, cut or engraving, map, chart, musical com
position or photograph, according to the provisions of this Aet,
and within the term or terms limited by this Aet, engraves, etehes
or works, sells or copies, or causes to be v-nul‘n\‘wl. etched or
copied, made or sold, either as a whole or by varying, adding to
or diminishing the main design, with intent to evade the law, or
who prints or reprints, or imports for sale, or eauses to be so
printed or reprinted or imported for sale, any such map, chart,
musical composition, print, eut or engraving, or any part thereof,
without consent of the proprictor of the copyright thereof,
first obtained as aforesaid, or who, knowing the same to be so re

printed, printed or imported without such consent, publishes,

sells or exposes for sale, or in any manner disposes of any such
map, chart, musical eomposition, engraving, cut, photograph or
print, without such consent as aforesaid, shall forfeit the plate or
plates on which such map, chart, musical composition, engraving,
eut. photograph or print has been copied, and also every sheet
thereof, so copied or printed as aforesaid, to the proprietor of the
copyright thereof ; and shall also forfeit, for every sheet of such
map, musical composition, print, eut or engraving found in his
possession, printed or published or exposed for sale, contrary to
this Aet, such sum, not exeeeding one dollar and not less than ten
cents, as the court determines,—whieh forfeiture shall be enforee
able or recoverable in any court of competent jurisdietion; and
a moiety of such sum shall belong to Her Majesty for the public
uses of Canada, and the other moiety shall belong to the lawful
ewner of such copyright. 38 V,, ¢, 88, s, 13,

13, Penalty for falsely pretending to have copyright.—Every
person who has not lawfully acquired the copyright of a literary,
seientifie or artistic work, and who inserts in any copy thercof
printed, produced, reproduced or imported, or who impresses on

any such copy, that the same has been entered according to this
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Aet, or words purporting to assert the existence of a Canadian
copyright in relation thereto, shall ineur a penalty not exceeding
three hundred dollars:

(2). Penalty for registering interim copyright without publish-
ing.—Every person who causes any work to be inserted in the
register of interim copyright and fails to print and publish, or re-
print and republish the same within the time preseribed, shal! in
cur a penalty not exceeding one hundred dollars:

(3). Recovery and application of penaltics.—Every penalty in

curred under this section shall be recoverable in any court of

competent jurisdietion; and a moiety thereof shall belong to Her

Majesty for the public uses of Canada, and the other moiety shall
belong to the person who sues for the same. 38 V. ¢, 88, 5. 17

34. Limitation of actions.—No action or proseeution for the
) 1
[ any penalty under this Aect, shall be commenced more

than two years after the cause of action arises. 38 V, e B8 s
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52 VICTORTA

Cuar, 29

A Aet to amend **The Copyright Aet,”” Chapter sixty-two of
the Revised Statutes
[Assented to 2nd May, 1889.)
N ote I'his Act is not in force in Canada, the Bill having been resery

and the royal assent not having as yet been given

HER MAJESTY, by and with the advice and consent of the Sen-

ate and House of Commons of Canada, enacts as follows:

1. Secctions 4 and 5 of RS.C., ¢. 62, vepealed ; new sections.-
Seetions four and five of “The Copyright Act’’ are hereby re
praled and the following substituted therefor:

‘4. Who may obtain copyright.—Any person domiciled in
Canada or in any part of the British possessions, or any citizen
of any country which has an International copyright treaty with
the United Kingdom, in which Canada is ineluded, who is the
author of any book, map, ehart or musieal or literary composition,
or of any original painting, drawing, statue, sculpture or photo-
graph, or who invents, designs, etches, engraves or causes to he
engraved, eteched or made from his own design, any print or en-
graving, and the legal representatives of such person or eitizen,
shall have the sole and exelusive right and liberty of printing, re-
printing, publishing, reproducing and vending such literary, sei-
entifie, musieal or artistic works or eompositions, in whole or in
part, and of allowing translations to be printed or reprinted and
sold of such literary works, from one language into other lan-
guages, for the term of twenty-eight years from the time of re-
cording the copyright thereof in the manner and on the condi-
tions, and subjeet to the restrictions hereinafter set forth,
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5. Conditions for obtaining copyright.—The conditions for
obtaining sueh copyright shall be that the said literary, scientifie,
musieal or artistic work shall, before publication or production
clsewhere, or simultaneously with the first publication or produc-
tion thereof elsewhere, be registered in the office of the Minister
of Agriculture, by the author or his legal representatives, and
further that such work shall be printed and published or pro-
dueed in Canada, or reprinted and republished or reproduced in
Canada, within one month after publication or produetion else-
where: but in no ease shall the sole and exelusive right and privi-

ege in Canada continue to exist after it has expired in the coun-
try of origin:

“(2). Erception.—No immoral, licentious, irreligions, or trea
sonable or seditious literary, seientific or artistic work shall be the
subjeet of such registration or copyright :

“(3). Reprints previously imported may be sold —If any such
copyright work has been reprinted previously to the coming into

foree of this Aect, any person who has, previously to such date,

mported any foreign reprints, may dispose of such reprints by
sale or otherwise; but the burden of proof of establishing the ex-
tent and regularity of the transaction shall, in such ease, be upon
such person
“(4). Previous contract for supplying veprint may be fulfilled.
In the case of any person who has contracted, previously to the
coming into foree of this Aet, to supply any reprint of any work,
cither in its complete state or by serial numbers, of which work
copyright has been obtained either in the United Kingdom or any
such conntry as aforesaid, but not in Canada, such person shall be
entitled to complete such eontraet, and, subjeet to the provisions
of the Acts respecting duties of Customs, to import the same ; but
the burden of proof of establishing the extent and regularity of
the transaction shall, in such ease, be upon such person.”
2. Section 6 repealed.—Seetion six of the said Aect is hereby
l""“‘“ll"l.
3. License, if no copyright is taken out.—If the person en-

titled to eopyright under the said Aet as hereby amended fails to
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take advantage of its provisions, any person or persons domieciled
in Canada may obtain from the Minister of Agriculture a license
or lieenses to print and publish or to produce the work for which
copyright, but for such negleet or failure, might have been ob-
tained ; but no such license shall convey exclusive rights to print
and publish or produce any work :

(2). Royalty to be paid.—A license shall be granted to any ap-

plicant agreeing to pay the author or his le representatives a
royalty of ten per eentum on the retail price of each copy or re-
produetion issued of the work whieh is the subject of the license
and giving security for such payment to the satisfaction of the
Minister,

4. How collected and paid—The royalty provided for in the
next preceding section shall be colleeted by the officers of the De-
partment of Inland Revenue, and paid over to the persons en-
titled thereto, under regulations approved by the Governor in
Couneil ; but the Government shall not be liable to account for
any such royalty not actually collected.

5. Importation from forcign countries may be prohibited.—
Whenever, under the foregoing provisions of this Act, a license
has been issned permitting the printing and publishing or the
producing of any work, and evidence has been adduced to the
satisfaction of the Governor in Couneil that such work is in course
of being printed and published or produced in such manner as
to meet the demand therefor in Canada, the Governor General
may, by proclamation published in the Canada Gazette, prohibit
the importation, while the author’s copyright or that of his as-
signs is in foree, subject to the provisions hereinafter contained, of
any copies or reproduetions of the work to which such license re-
lates; but if, at any time thereafter, it is made to appear to the
Governor in Council that such work is not, under such license,
printed and published or produced in such manner as to meet
such demand, the Governor General may, by proclamation pub-
lished as aforesaid, revoke such prohibition,

6. No prohibition of importation from United Kingdom.—
Nothing in this Aect contained shall be deemed to prohibit the im-
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portation from the United Kingdom of copies of works of which
the copyright is there existing, and which arve lawfully printed
and published there, nor shall anything in this Aet eontained be
deemed to apply to any work for which copyright has been ob
tained in the United Kingdom or in any such country as afore
said before the coming into foree of this Aet; but the law in foree
at the time of the coming into foree hereof shall be deemed to be
still in foree as respeets such works

7. Commencement of Aet.—The foregoing provisions of this
Act shall come into foree on a day to be named by proclamation

of the Governor General

53 VICTORIA
CHap, 12
An Act to amend “‘The Copyright Aet.”
[ Assented to 24th April, 1890

HER MAJESTY, by and with the adviee and consent of the Sen

ate and House of Commons of Canada, enaets as follows

1. RN.C., c. 62, 5. 19 amended.—Seetion nineteen of ““ The
Copyright Act’” is hereby amended by adding thereto the follow
ing sub-section

“(3). Jurisdiction of Erchequer Court.—The Exchequer Conrt
of Canada shall be a competent court within the meaning of this
Act, and shall have jurisdietion to adjudieate upon any question
arising under this seetion, upon information in the name of the
Attorney General of Canada, and at the relation of any party in-

terested.”’
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w-50 VICTORIA

Crar, 34

An Aect to amend the Copyright Aect

Lssented to 28th August, 1891

HER MAJESTY, by and with the advie

ind consent of the Sen
ate and House of Commons of Canada, enaets as follows:
1. BRS.C., ¢. G2 19 amended.—Seetion nineteen of “* The
ipyrigh | chapter sixty-two of the Revised Statutes, as
mended by the Aet fifty-third Vietoria. chapter 12

is hereby

furth nded striking ont of sub-section three the words
nd at the ition of any party interested,”” and substituting
el 1" " 1

the 1it of any person interested.’’

AR-H9 VICTORIA
CHar, 37

A\n Aet to amend the Copyright Aet

| Assented to 22nd July, 1895
HER MAJESTY, by and with the adviee and eonsent of the Sen
ate and House of Commons of Canada, enaets as follows

L X800 62
tm Department of

s. 9 amended. Deposil of « opies of books, ete.,

Section nine of The Copyright
Act, ehapter sixty-two of the Revised Statutes of Canada, is here
by amended, by substituting the

Lagricul ture

word ‘‘three’’ for the word
“two’" in the second line thereof
2. Section 10 amended .~ Seetion ten of the said Aet is hereby

amended by substituting the word ““three’” for the word ‘“two’’

in the first line thereof, and by adding the words ‘“and one in the
British Museum™ after the word
thereof.

“Canada’

in the last line
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3. 52 Viet. (D), . 29, 5. 3 amended. - -Sub-section one of
section three of chapter twenty-nine of the Statutes of 1889,
amending The Copyright Act, is hereby rvepealed and the fol-
lowing substituted therefor

3. License, if wo copyright is taken out.— -1f any person en-
titled to copyright under the said Aet as hereby amended, neg-
leets or fails to take advantage of its provisions, or, having ob
tained copyright thereunder, at any time after the first publica-
tion in Canada of the work for which copyright has been
80 obtained, fails to print and publish in Canada the work
for which copyright might have been or has been so obtained as
aforesaid in sufficient numbers and in such manner as to meet the
demand in Canada for such work, any person or persons domi
ciled in Canada may obtain from the Minister of Agriculture a
license or licenses to print and publish or to reproduce such worl
im Canada, but no such license shall convey exelusive right to
print and publish or produee any worl

{. Nectwn 5 amended —Seetion five of the said Act is hereby
amended by adding after the word ““foree™ in the ninth line
thereof, the words, ““or wounld have been in foree had copyright
for the work been obtained in Canada under the provisions of see
tions four und five of the Act as hereby amended.””

b, Nection 5 further amended —The said section five is hereby
further amended by adding the following words thereto:—*“ Pro-
vided, however, that as to any work for which copyright has been
obtained in Canada, the Governor in Couneil may, upon its be-
ing established to his satisfaction that the holder of such copy-
right is preparved and bond fide intends during the remaining per
iod of his term of copyright to print and publish sueh work in
Canada in sufficient numbers and in sueh manner as to supply the
demand for sneh work in Canada, revoke all licenses for the
printing and publication of such work then in foree; but such
revoeation shall not render unlawful the subsequent sale and dis-
posal in Canada of all or any of the copies of such work then

printed under the anthority of the license so revoked.”
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Cuar, 25,
An Act to amend the Copyright Aet
| Assented to 18th July, 1900.|

HER MAJESTY. by and with the adviee and consent of the Sen

te and House of Commons of Canada. enacts as follows

1. 1w case of Lecuse to veprint book copyrighted in U, K. or
British possession, Minister may prohibit importation of other
reprints.— 1 a book as to which there is subsisting copyright
wnder The Copyright Aet has been fivst lawfully published in any
part of Her Majesty s dominions other than Canada, and if it is
proved to the satisfaction of the Minister of Agrienlture that the
owner of the copyright so subsisting, and of the copyright ae
quired by sueh publication has lawfully granted a license to re
produce in Canada, from movable or other types, or from stereo
type plates, or from eleetroplates, or from lithograph stones, or hy
any proeess Tor faesimile reproduction, an edition or editions of
snch book designed for sale only in Canada, the Minister may,
notwithstanding anything in The Copyright Aet, by order under
his hand, prohibit the importation, except with the written con

sent of the licensee, into Canada. of any copies of sueh hook

printed elsewhere: provided that two sueh copies may be specially
imported for the bond fide nse of any publie free library or any
university or college library, or for the library of any duly incor
porated institution or society for the nse of the members of such
institution or society,

2. Suspension or revocation of prohibition.—The Minister of
Agrienlture may at any time in like manner, by order under his
hand, suspend or revoke sueh prohibition upon importation if it
is proved to his satisfaction that -
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w.) the license to reproduce in Canada has terminated or ex-
pired ; or

b.) the reasonable demand for the book in Canada is not suf-
ficiently met without importation ; or

¢.) the book is not, having regard to the demand therefor in
Canada, being suitably printed or published : or

o) any other state of things exists on aceount of whieh it is
not in the publie interest to further prohibit importation

3. Failure of licensee to supply book.—At any time after the
importation of a book has been prohibited under section 1 of this
Vet, any person resident or being in Canada may apply, either
lireetly or through a hook-seller or other agent, to the person so
teensed to reproduee sueh book, for a copy of any edition of such
hook then on sale and reasonably obtainable in the United King
dom or some other part of Her Majesty s dominions, and it shall
then he the duty of the person so liecensed, as soon as reasonably
miay be, to import and sell sueh copy to the person so applying
therefor, at the ordinary selling price of sueh copy in the United
Kingdom or sueh other part of Her Majesty’s dominions, with

es adtod ; and the fail

the duty and reasonable forwarding char
nre or negleet, withont lawful exense, of the person so licensed to

supply sueh copy within a reasonable time, shall be a reason for

which the Minister may, if he sees fit, suspend or revoke the pro
hihition upon importation.

t. Customs Department to be notified.—The Minister shall
torthwith inform the Department of Customs of any order made
by him under this Aet

o, Penalty for unlawful importation.— All books imported in
contravention of this Aet may be seized by any officer of Customs,
el shall be forfeited to the Crown and destroyed: and any per-
son importing, or eausing or permitting the importation, of any
Liook in eontravention of this Aet shall. for each offence, be liable,
npon stmmary convietion, to a penalty not exceeding one hun-
dred dollars,
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COMMERCIAL LAW REPORTS
OF CANADA.

(ANNOTATED.)

BEING REPORTS OF IMPORTANT DECISIONS RELATING TO
COMPANIES, BANKS AND BANKING, INSURANCE,
INSOLVENCY, AND SIMILAR SUBJECTS IN
THE FEDERAL AND PROVICIANL
COURTS, TOGETHER WITH
ANNOTATIONS

IN THE HIGH COURT OF JUSTICE FOR ONTARIO
(Berore STREET, J.)
R. E. Dexisox v. J. J. TAYLOR.

Contract—~Sale of goods—Warranty—Absolute—Breach of—Latent defect
“ Burglar-proof "= Reasonable  protection against  burglars "—

Wensure of damages—Consequential damages,

During negotiations for the sale of a vault door between the defendants,
afe makers, and the plaintiffs, a private banker, the former wrote en-
clusing cuts from their sample book of three vault doors called Nos, 67,
68, and 69: the two latter were * fire and burglar proof vault doors.” No.
i7 was ealled * fire proof vault door with chilled steel lining” and was
eribed as being “ made with a lining of ehilled steel covering the entire
wee of outer door.” In a former letter No, 67 had been deseribed g
late.”  The plaintiff veplied to this,
ion against burglars?”  To which

sur
* protected by hardened drill-proof
“ Would No. 67 furnish a fair prof
the answer was “ Number 67 door gives both fire and burglar proof pro-
tection,”  The plaintiff purchased the door on these representations and
some months later it was blow open by burglars,

Held, that, on a true construction of the correspondence, no absolute war
ranty or insurance against burg had been given by the defendants, but
that they did warrant (1) a fu i, a reasonable protection against
burglars and, also, that (2) the entire surface of the door was protected
by hardened drill-proof plate composed of chilled steel,

Held, further, that as the door was not lined with chilled steel and, hence,
not burglar-proof to any extent as capable of being drilled by an ordinary
hand drill, all the warranties had been broken, but that the loss of the
money contained in the vault was not a natural consequence of the defects
in the vault door and the proper measure of damages was the price paid
for the door.

l—. LR, 03,
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This was an action to recover damages for loss sustained by
the destruction of a vault door furnished to the plaintiff by the
defendants on certain representations, and for certain property
destroyed and money and valuables removed from the vault, The

facts appear in the judgment of STREET, J.

The action was tried at St. Catharines on the 5th, 6th and 7th

of May, 1903, without a jury.

Hellmuth, K.C., and Denison, for the plaintiff,
Cassels, K.C., and W. H, Blake, K.C., for the defendants.

1903, Streer, J.:—The plaintiff is a private

May 28,
business at Niagara-on-the-Lake, and the

banker carrying on
defendants are safemakers earrying on business at Toronto.
The plaintiff alleges in his statement of claim that he
entered into mnegotiations with the defendants in  August
and September, 1902, for the purchase by him from them
of a fire and burglar proof vault door for the safe keeping of
money and other valaubles which were from time to time in his
possession in the ordinary course of his business as a banker;
that the defendants during the negotiations represented to the
plaintifi that a certain vault door deseribed in their catalogues
and cirenlars as No, 7, was burglar proof and afforded fire and
burglar proof protection; and further that the outer door of the
said vanlt door No. 67 was 114 inches thick, that the entire
surface was protected with hardened drill proof plate * * *
and that the same was built with a lining of chilled steel eover-
ing the entire surface of the outer door; and that the defendants
warranted and gnaranteed the truth of the facts aforesaid; that
the defendants also entered into a certain guarantee or war-
ranty with the plaintiff whereby they warranted and guaranteed
that the said vault door No. 67 was fire and burglar proof and
afforded fire and burglar proof protection; that the plaintiff
relying upon the truth of such representations and upon the
guarantees and warranties aforesaid purchased from the defen-
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dants a vault door No. 67 and paid them $250 therefor; that the
said vault door was not fit for the purposes for which it was in-
tended and was not burglar proof and did not furnish burglar
proof protection: nor was the outer door thereof 1145 inches
thick, nor was the entire surface protected with hardened drill
proof plate nor with a lining of chilled steel; that by reason of
the misrepresentations and breaches of warranty aforesaid, bur-
glars were able to open such vault door on 11th November, 1902,
and destroyed the said vault door and destroyed property in such
vault to the value of $200 and took therefrom money and valu
ables to the extent of $1,800, and the plaintiff elaims $250 for the

said vault door, $200 for the property so destroyed in his vault
and $1.800 for the money and valuables taken away.

The defendants in their defence deny making any mis-
representations, and deny that they entered into the warranties
alleged ; they allege that the vault door purchased by the plain-
tiff was known in the trade and to the plaintiff and the publie
as the fire and burglar proof deseription of door and a state- f
ment to a purchaser that sneh door was burglar proof would be
understood to mean that it combined certain struetural features
used in the deseription of door deseribed as burglar proof ; that
there were many varicties of sueh doors, ranging in price from
$250 to many thousands of dollars, as the plaintiff well knew,
and that the plaintiff’ chose the cheapest of them knowing that he
must expeet to receive a much less degree of protection against
burglars than the purchaser of the most expensive would receive.

The plaintiff wrote the defendants on 27th August, 1902,
upon notepaper headed ** R, E. Denison, Banker,”” “‘Can you give
me a rough estimate of what a burglar proof door with proper
frame complete will cost ?"" The defendants replied on 28th
August, 1902, “*We can build you a burglar proof door of any
size and deseription yon wish. The cheapest door we now make

¢ ® * % The door we have reference to is our No, 67, 1
the outer door being 114 inches thick, the entire surface pro- |
tected with hardened drill proof plate. * * * Next better
quality of door to this is one 114 inches thick at $400 and the

I
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next $550." In this letter they enclosed ents from their sample
book of three vault doors ealled Nos, 67, 68 and 69 the two latter
were “Fire and Burglar Proof Vanlt Doors.”” No. 67 was ealled
“Rire Proof Vault Door with chilled steel lining,” and the
printed note below the cut read as follows: “The above cut
represents our vault door suitable for Postoffices, Court Houses,
Insurance Offices, ete., and are made with a lining of echilled
steel covering the entire surface of outer door.”

The plaintifi replied to this: “Would No. 67 furnish a fair
protection against burglars 7 Kindly answer this before Tues-
The defendants replied on September 2, 1902, by tele-

day.”’
Number 67 door gives both fire

gram, **Letter just received.
and burglar proof protection.”” On 11th September the plaintiff
wrote to the defendants, ** Please forward by first hoat vault door
No. 67 referred to in our recent corvespondence and draw on me
for amonnt,”” and on the same day the defendants wrote to the
plaintifi accepting his order. On 11th November, 1902, the
plaintiff wrote the defendants that the door had been blown open
by burglars and that from the ease with which the lock was
foreed he thought the door was defective and that he would look
to them for his loss. From the evidence I shonld come to the
conclusion that the handle to the spindle by which the lock is
turned had been knocked off and dynamite had been introduced
between the spindle and the door plates; the explosion of the
dynamite then stripped the nuts which held the door plates to-
gether, and gave easy entrance to further explosives by which
the door was wreeked. Tt appears from the evidence that less
than half an hour’s work by an expert would accomplish this
result.  The door having been taken to pieces during the progress
of the trial it was found that the centre layer of the three layers
making up the door, which was supposed and represented to be
hardened drill proof plate, was neither hardened nor drill proof,
and was easily perforated by an ordinary hand drill in a minut:

and a half.
T am asked by the plaintiff’s counsel to construe the corre-

spondence between the parties as containing an  absolute

fi
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warranty on the part of the defendants that the door furnished
by them to the plaintiff was proof against the efforts of burglars
without qualifieation as to time or place, This, as has been
pointed out in the cases, would in fact amount to a contract by
the defendants insuring for years, if not for all time, the contents
of the vault, whatever they might be, against burglars; Walker
v. Milner, 4 F. & F. 745; Herring v. Skaggs, 62 Ala. 180; San-
born v, Herring, 6 Am. Law. Reg, N.S, 457,

Such a contract might of course be made, but the respon-
sibility ineurred under it wonld be so great, that the intention of
the parties to make it ought clearly to appear.

I think the eirenmstances here negative an intention on the
part of the defendants to give a warranty so far reaching; and
it is apparent, I think, that the plaintiff’ did not expeet to ask for
one.  The wood-cuts taken from the defendants’ eatalogue which
they sent him hefore the contract was made showed several doors
of which he chose the cheapest. The more expensive ones—those
he rejected—were called “Fire and Burglar Proof Vault
Doors™; the one he chose was called only ““Fire Proof Vault
Door.” He cannot reasonably be supposed to have expected the
same security against burglars from a cheap door which the
makers only ealled **Fire Proof™ as from an expensive one
which they called Burglar Proof as well as Fire Proof. His view
at the time was expressed by the terms of the letter he wrote
them asking whether the door in question would furnish ““a fair
protection against burglars.”” The defendants’ reply to this
letter was a telegram that the door in question *‘Gives both fire
and burglar proof protection.” It would be straining the
language of this reply to eonstrue it into a warranty that no fire
however hot and however long eontinued could destroy the doors,
and that no burglar however skilful eould with sufficient time at
his disposal break through them, and I must therefore I think
determine that no absolute warranty or insurance of this kind
was given. If no absolute warranty was given, then I think the
warranty which was given is that which would have been ereated
by an answer simply in the affirmative to the plaintift’s question
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whether the door in question would furnish “*a fair protection
against burglars.” The defendants therefore I think did war-
rant in this part of the correspondence that the door in question
would furnish a fair, that is to say, a reasonable protection
against burglars; and in a former part of the correspondence
that the entire surface of the door was protected by hardened
drill proof plate which was composed of chilled steel.  The war-
ranty that the door would furnish a reasonable protection against
burglars means, 1 think, that so far as the thickness of the plates
used would admit, the securities against burglary were as com-
plete as the experience of safe makers could make them. The
more expensive doors had thicker plates, which enabled the
manufacturers to make closer fitting spindles, and so offered or
were supposed to offer, greater protection against burglars than
than the door seleeted by the plaintiff.

In my opinion all the warranties I have referred to as having
been given were broken, Through the negligence of the defen-
dants’ workmen, and not by any wilful aet of the defendants,
the door which they sold to the plaintiff was, as it now appears,
lacking in the simplest and first requisite which should be found
in a door intended to resist burglars, that is to say, a chilled steel
or drill proof lining. The lining which was intended to be drill
proof was there, but it had not been chilled and eould therefore
be easily drilled in any part by an ordinary hand drill.  This de-
feet however was not taken advantage of by the burglars who
robbed the plaintiff. They appear to have proceeded upon the
assumption that the door was drill proof and they adopted other
means of introdueing their explosive than by attempting to drill
the door. I should find upon the evidence before me that even
had this door been as complete as doors of the same thickness
conld be made, so far as the experience of safe makers extended
at the time it was sold, it would not have resisted the attack of
the burglars who broke it open, taking into consideration the
favourable cireumstances under which they worked, and the
means at their command. The warranties given however have

been broken as 1 have pointed out, and the question is as to the
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amount of damages recoverable, I find that the loss of the money
contained in the vault was not a natural consequence of the de-
feets in the vault door, because the presence of those defects was
not the reason why the burglars were enabled to break it open,
and the result would not have been different had the defeets
been absent,

The ordinary rule as to damages where an article supplied
with a warranty that it is of a particular character or fit for a
particular purpose proves to be of a different character or unfit
for the purpose for which it is supplied, is that the purchaser is
entitled to the difference in value between the article supplied
and one which would have complied with the warranty. That
rule is easily applied where the artiele actually supplied and that
which should have been supplied have each some commercial
value. In the present case it is difficult to apply it; the plaintiff
needed a door which should afford reasonable proteetion against
burglars and the defendants supplied a door which they war-
ranted would give that proteetion, Being applied to the purpose
for which it was intended it was found not to eomply with the
warranty and was rendered practically valueless. The defeet was
a concealed one and under ordinary eirenmstances was only dis-
coverable by a test which would destroy it. The defendant,
Thomas West, in his evidence says that the door would not be
called burglar proof without the chilled steel plate, which this
door was warranted to contain and did not contain. The plain-
tiff therefore did not get that which he paid for and which the
defendants warranted he should get; what they gave him in its
place has become useless and valueless while being put to the
use for which it was intended. It is not therefore the case of a
partial loss, as it would have been had it been a mere case of a

difference in commereial value, but that of a total loss like that
of the broken carriage pole in Randall v. Newson, 2 Q.B.D. 102,
The plaintiff is entitled in my opinion therefore to recover as

damages the price, $250, which he paid to the defendants for the
door in question and the costs of the action.
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Notes:
WARRANTY A8 DISTINGUISHED FROM INSURANCE,

Such a warranty as was set up in the case above—an absolute
warranty of perfeet security—must necessarily be express and it
may well be a question whether, even if actually given, it would
be legal and valid. The ordinary meaning of warranty is cer-
tainly as to some present, latent incident of the article sold; as
for instance, of copper sheathing for a barge that it is sound or
reasonably fit for its purposes, though there may be, perhaps, a
specific warranty that it shall last for a specific time, at the or-
dinary wear and tear: Jones v. Bright (1829), 5 Bing. 533.

A warranty is a representation made part of the contraet.
This implies that it is a representation of some certain and exist-
ing—past or present—matter affect, known or capable of being
known: Power v, Burnham, 4 A. & E. 473: Powell v. Horton,
2 B.N.CL 668, Again, a warranty that is absolute is a warranty
of something which a man can undertake, but he cannot as to
something future, unless it is necessarily the consequences of
something present and containing in the nature of the article, All
cases of warranty appear to apply to some present certain prop
erty, or quality, or condition of the article: Brown v. Elkington
(1841), 8 M. & W. 132: the only difference hetween a representa-
tion and a warranty being that a mere representation is not part
of the contract and a warranty is a representation which is so:
Hopkins v. Elkington (1854), 15 C.B. 130. It would seem that
a warranty is something which, if not part of the contract, would
render the seller liable, if it were wilfully false: that is, that it
must be something whieh could be wilfully false, and could bhe
reasonably understood to be a matter of absolute undertaking.
But a statement that an article would last a hundred years or
that it wonld resist all future and indefinite violence could not
be understood by anyone as being wilfully untrue or as being an
absolute undertaking. That would be to turn warranty into in-
surance.  On the other hand, so far as anything is a matter of
absolute certainty, it may be a subject of warranty, as for in-
stance, that a steel heam will resist a certain pressure: for that
is a matter of mechanieal seience, But, again, it would be a war-
ranty only that the steel heam now, or within a reasonable time,
having regard to the life of such a beam, and with ordinary wear
or tear would bear such a pressure. There would be an absurdity
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i@ warranty that it would resist all future efforts of scientifie
or mechanieal ingenuity to test, weaken or destroy it,

In Walker v. Milner (1866), 4 . & F. 745, a jeweller brought
action against a firm of safe makers for the breach of an alleged
warranty that the safe sold to him was strong enough to resist all
attempts that might thereafter be made to foree it open. It was
broken open more than six years after the sale and there was evi-
dence that it was broken open easily. But it was held that the
warranty as set up at the trial—an absolute warranty of perfeet
safety for all time to come—was so extensive, even if it would be

valid, as was doubted, that it was not sustainable by proof of
were representations that the safe would be strong enough to re
sist burglars

If a manufacturer sells a safe with an express warranty that
it is burglar proof or upon representations to that effeet fraudu
lently made with intent that they should form part of the con-
tract the purchaser can recover the value of the money and goods
ost: Sanborn v, Herving (1866), 6 Am, Law Reg. N.S. 457. In
the notes to this case it was said that an undertaking against all

possible foree and skill of all future burglars is like a contract of
nsurance and such a warranty could not be ere:

words of warranty. And Herrving v, Skaggs (187

ed by general
, 62 Ala. 180
laid down that in the absence of fraud or bad faith, the proper

nicasure of dams:

res ina suit Ly a purchaser of a safe against the

maker who warranted it burglar proof was the difference between
the value of the safe as it was and what would have been its
value if it had been as represented, and not the consequential
damage sustained in the loss of valuables, money, ete.

See also the able notes following the veports of the Walker

v. Milner and Sanborn v. Herring cases,
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[IN THE COURT OF APPEAL FOR ONTARIO.]
DitLoNy v. Tue MurvaLl REserRVE FuNp LIFE ASSOCIATION.

Life Iusurance—Application—Misrepresentation ax to Age and Health—Efi ot

of Evidence —Onus— Bond fides,

Where in an application for insurance it was erroneously stated that the
applicant was forty-one years of age when he was really forty-four.

Held that, evidence was admissible to show that the statement was made in
good faith and without intention to deceive,

Cerri v, Ancient Ovder of Foresters (1897), 28 O.R. 111 : 25 O.R. 22.23, and
Hargrove v. Royal Templars of Temperance (1901), 2 0.L.R. 126 followed
Where a statement as to age is found to be material and untrue, it lies upon

the person seeking to uphold the contract to make proof that the statement
was made bond fide and without intention to deceive.
A new trial ordered to allow plaintiff to bring in evidence of good faith

THis was an appeal by the defendants from the judgment
of Britton, J.. at the trial of this action, which was brought
by Elizabeth Dillon, widow of the late John Dillon, on a policy
of insurance on his life taken out in the Provineial Provident
Institution, the liabilities of which ecompany were assumed by
the defendants. The defence to the action was fraud, conceal-
ment and misrepresentation in the application for insurance—
(a) in respect of the applicant’s health; (b) in respect of his
age.

The case was tried at Owen Sound on February 25th and
26th, 1902, before Britton, J., and a jury.

Certain questions were submitted to the jury, who gave a
verdict in favour of the plaintiff on all questions except as to
the age of the insured, which they found had been wrongly
stated, but not with intention to deceive. On this verdict
Britton, J., entered judgment for the plaintiff, less the amount
of difference in premium as provided by R.S.0. 1897, ch. 203,

sec, 149.*

*R.8.0. 1897, ch. 203, sec. 149 (1)—Where the age of a person is material
to any contract, und such age is given erroneously in any statement or

warranty made for the purposes of the contract, such contract shall not be
avoided by reason only of the age being other than as stated or warranted, if
it appears that such statement or warranty was made in good faith and with
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The appeal was argued on November 28th, 1902, before
Moss, C.J.0., and Garrow and MACLAREN, JJ.A.
E. D. Armour, K.C.,and R. B. Henderson, for the appellants.
1. B. Lucas and W. H. Wright, for the respondents.
In the arguments, the following references were made :
Jackson v. Grand Trunk R.W. Co. (1901), 2 O.L.R. 689, 32
S.C.R. 245; Thomson v. Weems (1884), 9 App. Cas. 671: Jordan
v. Provincial Provident Institution (1898), 28 S.C.R. 554;
Connecticut Mutual Life Ins. Co. of Hartford v. Moore (1881),
6 App. Cas. 644; Confederation Life Association v. Miller
(1887), 14 S. C. R. 830 ; Hayes v. Union Mutual Life Assur-
ance Co. (1879), 44 U. C. R. 360; Cerri v. Ancient Order of
Foresters (1898), 25 A. R. 22; Dolan v. Mutual Reserve Fund
Life Association (1899), 173 Mass. 197; Home Mutual Life i
Association of Pennsylvania v. Gillespie (1885), 110 Penn. ;
84, 89: and Corbett v. Metropolitan Life Ins. Co. (1899). 89 |
N.Y. St. Rep. 775. R.S.0. 1897, ch. 203, secs. 144, 149,

January 26,1903. The judgment of the Court was delivered |
by Moss, C.J.0.:—The main defences to this action were that in
his application, made on January 27th, 1891, the insured John ]
Dillon untruly stated that he was born on August 24th, 1850, \
and was then forty-one years of age, the fact being that he
was nearly forty-four; and, further, that in the same applica- IR
tion, he untruly stated that he had not at the date of the
application, and never had, the disease of abscess or of open
sore, the contrary being the fact.

At the trial the defendants proved beyond reasonable doubt
that the insured was in fact nearly forty-four years of age at
the date of the application, instead of forty-one as therein
stated.

out any intention to deceive, but the person entitled to recover on such
contract shall not be entitled to recover more than an amount which bears the
same ratio to the sum that such person would otherwise be entitled to recover
as the premium proper to the stated age of such person bears to the premium
proper to the actual age of such person, the said stated age and the actual age
being both taken as at the date of the contract

b
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Counsel for the plaintiff was proceeding to elicit evidence
from James Clark, a witness called for the defendants, as to
statements made by the insured many years before the
application, tending to shew his belief that he was born in
1850, but objection was taken by counsel for the defendants,
and the learned trial Judge having indicated his view as in
favour of the objection, the witness was not allowed to answer
fully.

We think that the evidence sought to be elicited was
admissible for the purpose of shewing that the statement
regarding his age made by the insured in the application was
made in good faith and without intention to deceive, and that
the witness ought to have been allowed to answer fully. There
seems to us to be no valid objection to the admissibility of such
evidence on the question of good faith, and the jury should
have been allowed to hear all that the witness could say:
Fellowes v. Williamson (1829), M. & M. 306 ; Vacher v. Cocks
(1829), M. & M. 353; Cerri v. Ancient Order of Fovesters,
28 O.R. 111, and in appeal, 25 A.R. 22-23; Hargrove v. Royal
Templars of Temperance (1901), 2 O.L.R. 126.

At the conclusion of the evidence the learned trial Judge
put certain questions to the jury, and amongst them the
following, bearing on the question of age :—

1. Was the statement by the deceased that he was born on
the 24th of August, 1850, untrue ?

2. If not true, is that statement material except as to fixing
the amount of premium ?

3. Was any untrue statement made by the deceased John
Dillon material to the contract of insurance, and if so, what
statement /

And, after considerable discussion, he added the following :

8. If you find that the deceased misstated his age, did he
do so in good faith, believing it to be true, and without any
intention to deceive the company ?

Counsel for the defendants objected that there was no

evidence on which the jury could find good faith and want of
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intention to deceive, but the learned Judge submitted the
question, observing that the objection would still be open to the
defendants.
The answers of the jury to these questions were as follows:
To the first—* Yes.”
To the second—*“ No.”
To the third—* That respecting his age
To the eighth—* Yes.”

Questions were also put on the second branch of the

defence, and upon the answers to them and the answers above
set forth, judgment was entered for the plaintiff.

Upon the appeal the defendants contended that the jury
having by their answers to the second and eighth questions
found that the statement made by the insured as to his age was
material, and there being no evidence to support the finding of
good faith and want of intention to deceiv

judgment should
have been entered for the defendants. Plaintiff's counsel took
the position that under the pleadings, and in view of section 149
of the Insurance Act, R.S.0. 1897, ch. 203, the onus was on
the defendants to shew want of good faith and an intention to
deceive. But we do not think the language of the section

warrants this eontention. We think that where the statement

as to the age is found to be material and untrue, an avoidance
of the contract follows, unless that result is prevented by its
being made to appear that the statement was made in good
faith and without intention to deceive. And it must lie upon
the person seeking to uphold the contract to make proof of it.

The jury found that the statement was material and untrue,
and on those findings the defendants were entitled to judgment
in their favour if the jury could not properly find that the
statement was made in good faith and without intention to
deceive.

But the plaintiff’ was interfered with and prevented from
eliciting evidence on the point. And we think there should be
a new trial to afford the plaintiff’ an opportunity of adducing
evidence on the point.
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As there is to be a new trial, we do not enter upon a
discussion of the other branch of the case further than to say
that we think it would have been more satisfactory if, in
addition to or in lieu of some of the questions put to the jury,
other questions framed in such manner as to obtain direct
findings on the point of whether or not the statements made by
the insured that neither at the date of the application nor
previously thereto had he the disease of abscess or open sore,
were untrue, and if so, whether such statements were material
had been submitted to the jury. The question in the applica-
tion is not whether the insured ever had an abscess or an open
sore, but “ Have you now (i., at the date of the application)
or have you ever had any of the following diseases or
complaints 7”7 And amongst others enumerated are “ abscess ”
and “open sore.”

And the opinion of the jury might very properly be taken
upon the point of whether the existence of an abscess or open
sore in earlier years was something material to be stated by
the insured in answer to the interrogatories: Connecticut
Mutual Life Ins. Co. of Hartford v. Moore, 41 U.C.R. 497, 3
A.R. 230, 6 App. Cas. 644.

We may say further that we think the question of
materiality was properly left to the jury.

There will be a new trial ; the costs of the former trial and
of the appeal to be costs in the action.

Lif

Whe
so
th
de

Held
* wl
th
Held
the
dir

we
Hear

Sara
Low
Eliz
dete
of h
the e
benef
T

the
child
obtai
Chose
benef
childr
Her |
marri
then
surren



] COMMERCTIAL LAW REPORTS. 15

(IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]
[BOYD, C.]
Grierire v, Howes,
Life Insurance — Benevolent Society — Certificate — Effect of Will on Insurance

Money—** Legal Heirs designated by Will " — Eleetion—R.8.0. (1887 ), ch.
136, secs. &, 6, 7 and 10,

Where u testatrix, who had obtained a certificate of insurance in a benevolent
society and had declared ** her legal heirs as designated by her will” to be
the heneficiaries thereunder, devised the life insurance money to pay certain
debts,

Held, this disposition was inoperative as being repugnant to the statute under

* which the insurance arose: R.8S.0. IS87, ch. 136, secs. 5 and 10, and that
the insurance moneys should go to the *“legal heirs " designated in the will.

Held, also, that the children of the testatrix were not bound to elect between
the benefits specifically devised to them and the insurance money us the
direction was nugatory and the will should be read as if the invalid clauses
were expunged.

Hearle v. Greenbank (1749), 1 Ves. Sr. at p. 307, followed.

TH1s was an action brought by the three infant children of
Sarah Elizabeth Lowery, deceased, by their next friend, John
Lowery, against the executors of the will of the said Sarah
Elizabeth Lowery, for the construetion of that will and for the
determination of certain questions arising in the administration
of her estate. The only question of general interest was as to
the effect of the will upon insurance money payable under a
benefit certificate issued in favour of the testatrix.

The testatrix on the 11th of November, 1889, being then
the wife of one John A. Griffith and the mother of two
children, Elizabeth Maud Griffith and John Arthur Griffith,
obtained a certificate of membership in the Canadian Order of
Chosen Friends, which certified that she was entitled to a
benefit of not exceeding $1000, payable after her death to her
children, Elizabeth Maud Griffith and John Arthur Griffith.
Her husband, John A. Griffith, having died, the testatrix
married John Lowery, and on the 25th of October, 1892, being
then the mother of another child, Lena May Lowery, she
surrendered the certificate of the 11th of November, 1889, and
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obtained a new certificate in the same terms, except that the
benefit was declared to be payable to her “legal heirs as
designated by her will.” The testatrix died on the 14th of
November, 1892, leaving the three children and her husband
her surviving, and having made the will in question in this
action, dated the 30th of September, 1892, with a codicil dated
the 10th of October, 1892. By the will she directed payment
of all her debts; gave to each of her three children by name
specific properties and legacies ; gave to her executors certain
lots in the village of Parham and village of Sydenham in trust
to sell them, and to apply the proceeds of sale as far as
necessary for the purpose of paying off a mortgage made by her
to one Warner; to pay $300 of the proceeds to her daughter
Lena; and to pay the balance to the three children. The will
then continued : “ My life insurance in the ‘ Chosen Friends’ 1
give and bequeath to my executors for the purpose of paying
thereout all debts due by me at my decease, including the
mortgage made by me to one Warner.” After some specitic
bequests to her husband, the testatrix left all the rest and
residue of her estate to her brother “to be distributed by him
to all or such of my children as he shall think proper:” adding,
‘And after all debts are paid the money remaining to be placed
in the bank to the credit of my children.” After the death of
the testatrix the Order of Chosen Friends paid the money into
Court, where it was when this action was brought.

The action was tried on the 2nd of April, 1903, at
Kingston, before Boyp, C.

G. M. Macdonnell, K.C., for the plaintiffs,

W. H. Sullivan, for the defendants,

April 4. Boyp, C.:—The disposition by the will of the
money is repugnant to the statute under which the insurance
arises, by which it is declared that so long as any object of the
trust remains, the money payable under the policy shall not be
subject to the control of the creditors, or form part of the
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estate of the deceased: R.S.0. 1887, ch. 136, sec. 5, and by sec.
10 it is to be paid so as to be “free from the claims of any
creditors.” This woman's legal heirs were the three children
of her body. She had designated them by name in the first
certificate, and under the statute they would have taken
equally : ch. 136, sec. 7 (1). It was competent on the birth of
the last child for her to vary or alter the statutory appointment
by extending the benefits of the insurance to the third child,
which would be the statutory result if the three had been
simply named as beneficiaries: see. 6. That is, I think, the
legal result in this case. The disposal of the money by the
will is inoperative, and the last certificate alone speaks, by
which it goes to her legal heirs, and the three children answer-
ing that description are named and referred to in what I take
to be a sufficient “designation” to carry out the wishes of the
deceased as expressed in the certificate. In the Oxford
Dictionary “designate " is defined as “to point out,” “ to point
out by name or descriptive appellation.” Here the will refers
to “my son John Arthur Griffith,” “my daughter Lizzie Maud,”
“my daughter Lena,” and “my three children.” 1 declare,
therefore, that the insurance money and its aceretions in Court
go equally among these three children as “legal heirs desig-
nated” in the will pursuant to the certificate: Moffet v.
Catherwood (1833), Ale. & Nap. 472; Mearns v. Ancient Order
of United Workmen (1802), 22 O.R. 34.

It is argued that a case of election arises in respect of the
clause in the will disposing of the insurance money to pay debts,
by which the children must choose between the insurance money
(given away from them by the will) and the other benefits
validly given to them by the will. But I incline to think that
the will does not present a case of election, though the claim to
the insurance money under the certificate may be contra-
dictory of the direction to pay debts therewith. See Huggins
v. Alexander (1741), unreported, cited in East v. Cook (1750),
2 Ves. Sr. 30. The question arises only in respect of the

2—c.L.R. '03.
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mortgage debt due on the farm, but by the terms of the will
the payment of that debt is primarily charged on the Parham
and Sydenham lots. These were sold, and the proceeds applied
as directed by the will, but a balance of $347 was still left on
the mortgage, which was paid by the executor, George Howes,
out of his own money.
stand as a charge on the farm in his favour, collectable when
the two Griffith childven attain 21.  This will be withont
interest, as he is tenant and owner of the farm till that time.

Justice will be done by letting that

But on the general point as to election, though the cases are in
conflict, I think the rule laid down by Pearson, J., in In re
Warren's Trusts (1884), 26 Ch. D. 208, and followed by the
Court of Appeal in Ireland in In re Handcock's T'rusts (1889)
23 L.R. Ir. 34, is applicable. He says: “ The ordinary case of
election is when a testator attempts to give by his will property
which belongs to some one else. Such a gift is not ex facie
void.” But when the gift is ex facie void it is the law which
disappoints, and the attempted disposition is one forbidden by
law. Here the statute controls and limits the destination of
the insurance money, and the testatrix must be taken to know
the law that her direction was nugatory, and the will is to be
read as if the invalid clause were expunged: see Hearle v.
Greenbank (1749), 1 Ves. Sr. 208, at p. 307,

[The learned Chancellor then dealt with some further
questions not necessary to be reported, and continued :]

The costs, so far as the insurance money is concerned, of
both parties to come out of that fund. As to the rest of the
litigation let each party stand his own costs.

Com

Ir

Am
181

1
sel

fai
tho
ROy

of 1
But 4
the
ft
by ;
ik
portes
defen

m the

\lr
million
undey
of joir
RS0,

and gl

Alg ma
large t,
m the (

shares o

anthoriz

shares o
$37 upor
to this

plaintiffs
other 2.3

dant eop



u COMMERCIAL LAW REPORTS, 19

[IN THE COURT OF APPEAL FOR ONTARIO.]
UTCHIE v. VERMILLION MINING COMPANY,

Com pany—Mining—Directors—~Majority—Power to sell whole property—
Irregularity—Rights of minority—Shareholders—Shares held in Trust.

A mining company incorporated under the Ontario Companies Act, R.8.0
1807, ch. 191, and the Ontario Mining Companies Act, R.8.0. ch, 197, may
sell all the land owned by the company, provided the sale is made in good
faith, and with the consent of the majority of the shareholders, and, even
though irregularities in the proceedings oceur and improper motives

govern the majority, the sale cannot be attacked by a dissentent minority

of the shareholders.

But a sale proposed to be made at a time of the year when inspection of
the property 1s impracticable or impossible, or when the property is not in
fit condition for inspection by intending purchasers may be restrained
by injunction.

THis was an appeal from the jundgment of STrEeT, J., re-
ported below, in an action brought to restrain a sale by the
defendant company of their mining lands, The facts appear
in the judgment of Streer, J., which follows:

April 19, 1901,  Streer, J.:—The defendants, the Ver-
million Mining Co., were incorporated on February 21st, 1888,
under the provisions of the Aet respeeting the incorporation
of joint stock companies then in foree in this Provinee, being
R.S.0. 1887, ¢h. 156, for the carrying on of mining operations
and all other work in connection therewith in the distriet of
Algoma.  They aequired at the time of their ineorporation a
large tract of land in the townships of Denison and Graham
in the distriet of Algoma, in payment for which partly paid-up
shares of the company were issued. The eapital of the company
authorized by the letters patent was $240,000, divided into 2,400
shares of %100 each. There is an unpaid balance of some $36 or
$37 upon each share, and all the shares have been issued subject
to this liability. Of these shaves, thirteen are held by the
plaintiffs, five are not represented in this litigation, and the
other &

are held by the defendants other than the defen-

dant company. The assets of the company econsist of some
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$6,000 or $8,000 in ecash, the lands aequired at the formation
of the eompany as above mentioned, and the unealled capital
on the shares, which amounts to about $88,000, The individual
defendants are the acting direetors of the company, and they
have decided to sell the land. They have advertised for the past
five months an auction sale of it to be held in Toronto on May
13th, 1901, and this action is brought to rvestrain the sale. The
defendants, the individuals, say that they have long since
come to the conclusion that the assets of the company, even if
insufficient to

the unpaid eapital were called up, are utterly
that to do

enable them to open up and develop the property;
so would require from $400,000 to $500,000: that drillings
made upon the property do not warrant the belief that there is
any body of ore upon it justifying the large preliminary ex-
penses, although the surface shewing is extremely rich, and
that they have exercised their best judgment in refusing to
proceed with the working and development of the lots, Tt
further appears that the Government of the Province has
threatened the forfeiture of the charter of the company hy
reason of work not having been proceeded with, and that the
necessity for a sale of the lands in question has therefore be-
come urgent,

The plaintiffs shew that the defendants are all sharcholders
in a company carrying on mining operations some twenty miles
from the lands of the Vermillion Co., ealled the Canada Copper
Company, and that the shares in the Vermillion Co., held by
the defendants, have been purchased with the funds of the Can-
ada Copper Co., and have been distributed pro rata amongst
the shareholders of that company sinee this action was brought,
having been theretofore held in trust for them by one of the
defendants, except four or five shares which the other defen-
dants have held in their individual names.  And it is nrged by
the plaintiffs that the sale is being had in the interest of the
shareholders in the Canada .Copper Co. rather than in that of

the Vermillion Co.
The position appears to be this: the Vermillion Co. has not
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assets of its own sufficient to enable it to develop its property;
more than ninety-nine per cent. of its shareholders are opposed
to making any effort to develop it, and are unwilling to pay up
their shares in order to provide funds for the purpose. More-
over, owing to the threatened action of the Government, it has
become necessary to aet at once, and the majority shareholders
wish to sell the property,

Under these cireumstances the only question appears to me
to be whether there is any power to make the sale. It is ob-
Jeeted that the sale being of the whole property of the company,
apart from its cash and unecalled capital, a sale is beyond the
power of the directors or of the majority of the shareholders,
and can be prevented by the objection of even a single share-
holder.

I am of opinion that this is not the ease, and that the diree-
tors have a diseretionary power to sell this property as a part
of their duty and authority to manage the affairs of the com-
pany after honestly coming to the conclusion that a sale is in
the interest of the company.

The company has power to sell lands aequired for the pur-
poses of the company under sub-sec, (g) of see. 25 of the pre-
sent Aet, RS.0. 1897, ¢h. 191, and under see. 46 the directors
have power to administer in all things the affairs of the com-
pany.  The directors have decided to sell the property in ques-
tion, and their action has been confirmed by a speecial meeting
of the eompany at which fully ninety-nine per cent. of the
shares were represented, and only two votes were recorded
against the sale.  The distinetion between a sale of the property
of the company such as is here proposed and a sale of the whole
of its business is pointed ont at page 207 of Lindley on The
Law of Companies, and Wilson v. Miers, 10 C.B.N.S. 348,
which seems to me very much in point here, is veferred to as
an instance where such a sale has been held to be within the

powers of directors whose powers were no greater than those
of the directors of the defendant company here.

Tt is urged, however, that the directors have not bheen regu-
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larly appointed, that their meetings have not been regularly
called, and that the meetings of the shareholders have not bheen
properly called or regularly held. I think the answer to that
is that these are all matters of internal regulation and manage-
ment. If there were any doubt here as to whether the majority
of the company were really in favour of a sale of the property,
if there were the slightest reason for believing that the irregu-
larities complained of had at all affected the poliey of the com-
pany, and that if a new board were to be elected or a new
meeting of shareholders called a different result wounld be
arrived at, it might be proper to try the experiment. But here
there is no doubt whatever that the plaintiffs are in an utterly
hopeless position so far as their influence is concerned, and so
it would only lead to further delay and expense to try it.
Where the question is one of mere irregularity in the con-
duet of the affairs of the company, and where there is un-
doubted power in the company to do what is proposed to be
done, there (in the absence of fraud, which does not here exist)
the company is the proper plaintifft to complain of the irregu-

larities and not individual shareholders; and the practical

result of this rule is that unless the persons complaining can
shew themselves to have a majority of the votes of the com-
pany, their complaints receive no attention from the Courts,
for a minority are not entitled to use the ecompany’s name in
litigation: Macdougall v. Gardiner (1875), 1 Ch.D. 13: Pur-
dom v. Ontario Loan and Debenture Co., 22 O.R. 597,

The action must therefore be dismissed with costs.

The appeal was held before ARMOUR, C.J.0., OSLER,
McLENNAN, Moss and Laster, JJ.A., on the Zth, 9th and 10th
of May, 1901,

Aylesworth, K.C., and N. F. Davidson, for the appellants,

Wallace Nesbitt, K.C., Riddell, K.C., and Mcitay, for the

respondents.

The following references were made in the arguments:
Brice on Ultra Vires, 3rd ed., pp. 47, 110, 113 Lindley on
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Companies, 5th ed., p. 579; Palmer's Company Law, p. 44;
Bird v. Bird’s Patent Deodorizing Co. (1874), L.R. 9 Ch. 358
Simpson v, Westminster Palace Hotel Co. (1860), 8 H.L.C.
T12; In re Sovereign Life Ass. Co. (1889). 42 Ch.D. 540,
Wilson v, Miers (1861), 10 C.B.N.S. 348; Whiting v. Hovey
(1886), 13 A.R. 7, and 14 S.C.R. 515; Cotton v, Imperial, etc.,
Investment Co., [1892] 3 Ch. 454; Lord v, Copper Miners’
Co, (1848), 18 L.J. Ch. 65: Browne v. La Trinidad (1887),
37 Ch.D. 1: Purdom v. Ontario, ete., Co. (1892), 22 O.R. 597
Allen v, Ontario and Rainy River Ry. Co. (1898), 29 O.R. 510.

September, 19, 1902. MacLENNAN, J.A.:—The first ques-
tion in this appeal is whether the company had power to make
the sale sought to be restrained. The company was incorporated
under the Ontario Joint Stoek Companies Act, R.S.0. 1887,
ch. 157, by letters patent dated the 21st of February, 1888
The purposes of the company are declared to bhe the carrying
on of mining operations, and all other work in connection there-
with, in the Distriet of Algoma. The patent recites that fifty
per cent, of the capital already subseribed, namely, $206,000,
had been paid in by the transfer of property, and provides for
forfeiture, at the option of the Government, of lands held by
the company, or any trustee on its behalf, longer than seven
vears, without being disposed of. The land so liable to forfeit-
ure is defined to be land at any time acquired by the company,
and not required for its actual use and oecupation, or not held
by way of security, or not situate within the limits, or within
one mile of the limits, of any city or town in the said Province.
Besides R.S.0. 1887, ch. 157, the company was subjeet to the
provisions of the Companies’ Clauses Aet, R.8.0. 1887, ch. 156,
as enacted by see, 4 of that Acet. The provisions of these two
Acts were recast, and, since 1897, the company is regulated
hy the Ontario Companies Aet, R.S.0. 1897, ch. 191, by sec. 5
whereof the provisions of sees. 17 to 105 inclusive are made
applicable to this company. The company is also subject to
the Ontario Mining Companies’ Incorporation Aet, R.S.0.
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1897, ch. 197, by see. 2 of which all mining companies, whether A
theretofore or thereafter incorporated under any general Aet, qu
were made subjeet thereto.

By see 25 (g) of ch. 191, the company had power to acquire por
any real estate necessary for the carying on of its undertaking, to

" .
and to hold, use, sell, alienate and convey the same. The see- par

tion which confers this power is followed by a proviso for for- of
feiture of the company’s lands if held for a longer period than suit
seven yvears, in the same terms as the proviso in the company’s hav,
charter. I eannot help thinking that the provision for the for- time
feiture of land not situate within the limits, or within one mile as |
of the limits, of any eity or town in the Provinee, is a mistake, this
both of the Government in preparing this charter and of the vires
Legislature in passing the Aect. It is not suggested that this ness
land is within the limits, or within one mile of the limits, of lands
any ecity or town, nor in general are mining lands likely to be shall
situate within such limits or distance, No point, however, was cited
made of this upon the argument, and the proceedings for for- factor
feiture taken by the Government were taken under another found
clanse of the charter, which authorizes a forfeiture thereof by 13 A,
the Government for non-user during three consecutive years, Th
or if the company should not go into actual operation within would
three years. that t|
The Mining Companies’ Aet also contains a section enabling the ju
| such companies to acquire land, By see. 4 of that Act a mining the exq
company shall, if the letters patent permit, have power for , legal, j
its mining, milling, reduetion, and development operations I be disa
only: ““(b) To acquire by purchase mines, mining | that th
lands . . or any interest therein and to lease, | nimber
mortgage, sell, dispose of, and otherwise deal with the same or i Interest
any part thereof, or any interest therein.” Canada
The Companies’ Act restricts the power of a company to b m the
) which t]

acquire lands to what is necessary for the earrying on of its

undertaking; and the Mining Aet confines it to what is neces- their act

That ma
power to

sary for the company’s mining, milling, reduction, and de-
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velopment operations.  And in neither case is there any express
qualification of the power of alienation,

I am unable to see that any restriction upon the express
power of alienation ean be implied. The company is not limited
to the purchase for their purposes of any particular parcel or
parcels of land, exeept perhaps they are confined to the District

(

f Algoma. They might buy land for a mine and find it un-
suitable, or not o suitable as other land: why should they not
have the same liberty as a private person to act from time to
time, as they deem to be for their interest, and to sell and buy
as their interest seemed to require? It is said that the sale of
this land is a sale of the eompany’s business, and so is ultra
vires. T do not think so. There is nothing to prevent the busi
ness being eontinued by the purchase of other mines or mining
lands afterwards: and it is for the company to determine what
shall be done afterwards. Wilson v. Miers, 10 C.B.N.S. 348,
cited in the judgment, appears to me to be a distinet and satis-
factory authority on this point, and a ease which I have not
found doubted anywhere. 1 also refer to Whiting v. Hovey,
13 AR. 7, 14 S.C.R. 515

The next ground taken by the appellants is that a sale
would be injurious to the plaintiffs, The answer to that is
that the affairs of a company must be managed aceording to
the judgment of the majority of shares, by which the directors,
the executive body, are elected: and so long as what is done is
legal, it eannot be prevented or undone merely because it may
be disadvantageous to a minority of the members. It is said
that the defendants, who control 2382 shares out of a totil
number of 2400, are selling this property not so much in the
interest of the defendant company as in the interest of the
Canada Copper Company, another mining company operating
in the neighbourhood of the defendant company’s lands, in
which they are large sharcholders; and not only so, but that
their action is or will be ruinous to the defendant company.
That may even be so, and yet if the company has the legal
power to make this sale, as I think it has, the plaintiffs are
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without remedy, In Pender v. Lushington (1877), 6 Ch.D. 70,
at p. 75, Jessel, M.R., said: *‘In all eases of this kind, wher
men exercise their rights of property, they exercise their rights
from some motive, adequate or inadequate; and I have always
considered the law to be that those who have the rights of pro-
perty are entitled to exercise them whatever their motives may
be for such exercise.”” And further on he says: ‘I am con-
firmed in that view by the case of Menier v, Hooper's Telegraph
Works (1874), L.R. 9 Ch, 350, 354, where Lord Justice Mellish
observes: ‘T am of opinion that although it may be quite true
that the shareholders of a company may vote as they please,
and for the purpose of their own interests, yet that the majority
of shareholders cannot sell the assets of the ecompany and keep
the consideration.” In other words, he admits that a man may
be actuated in giving his vate by interests entirely adverse 1o
the interests of the company as a whole. He may think it more
for his particular interest that certain course may be taken,
which may be in the opinion of others very adverse to the inter
ests of the company as a whole, but he cannot be restrained
from giving his vote in what way he pleases, because he is

influenced by that motive. There is, if T may say so, no obli

gation on a shareholder of a company to give his vote merely
with a view to what other persons may consider the interests
of the company at large. Ile has a rvight if he thinks fit to
give his vote from motives or promptings of what he considers
his own interest.”” The Master of the Rolls adds: *‘This heing

so, the arguments which have been addressed to me, as to
whether or not the object for which the votes were given would
bring about the ruin of the company, or whether or not the
motive was an improper one which induced these gentlemen to
give their votes, or whether or not their conduet shews a want
of appreciation of the principles on which the company was
founded, appear to me to be wholly irrelevant.”” T refer also
to North West Transportation Co. v. Bealty (1887), 12 App
Cas. 589,

The plaintiffs’ grievance is that the defendants, other than
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the ecompany, are all shareholders in a rival company, and have
acquired all the sharves of the defendant company exeept
eighteen for the express purpose of preventing the defendant
company from opening up its mines and earrying on its busi
ness. I think there is very strong evidence that such was the
motive of the defendants in aequiring the stock. That seems
to have been done as long ago as 1890, and although a good
deal had previously been done by the former shareholders in
developing the property by sinking shafts and extraeting ores
nothing whatever hus been done sinee, There is also some
evidence that one motive of some of the defendants in taking
proceedings for a sale of the property is to get rid of the plain-
tiffs. But I do not think these charges, if proved, would entitle
the plaintifi's to maintain this action if the company has power
to sell its property. It is clear that the Courts could not com-
pel the company, or its directors, to proceed with the develop-
ment of the property or to work its mines; and if it chose to
suspend for a long time, or even to abandon all mining opera-
tions, the Court eould afford the plaintiffs no assistance, and
the motives of such conduct would be immaterial. It appears,
also, that the shares were ultimately paid for with the money
of the rival company, and have been since the commencement
of this action divided ratably among the shareholders of the
other company.

It was further contended that the proceedings by which the
sale was authorized were irregular and void, and that the eom-
pany was not bound by them; that the meetings of the share-
holders and directors respectively were not properly called;
and that the directors were not only not duly elected, but that
they were not legally qualified.

But whether the meetings of shareholders were regularly

called or not, there is no doubt that only a small fraction of
the shares were unrepresented at any of them. And at the
meeting of shareholders on the 16th of July, 1897, by which
the sale of the property was authorized, 2,296 shares were re-
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presented, of which 2,289 voted in favour of the sale, and only
seven against it,

The same observation may be made as to the annual eleetion
of directors. Whatever irregularity or want of qualification
there may have been, everything that was done by the directors
was approved of by the vast majority of the shares. With
regard to the objection to the qualification of the directors,
which is that they held their shares as trustees for the rival
company, and not absolutely in their own right, as required by
see. 42 of the Companies Aet, T think it by no means clear that
the shares were held in trust. There was no express trust, and
the seven shares excepted from the resolution of the 26th of
August, 1890, were intended as a qualification of the directors,
and may have heen a transfer to them in advance of the ulti-
mate distribution of the shares among the shareholders of the
other company. If the shares held by the directors, or any of
them, were actually held in trust, and not beneficially, T do not

think, having regard to the discussion of the subjeet in the
three English cases—Pulbrook v, Richmond Consolidated Min-
ing Co., 9 Ch.D. 610; Cooper v. Griffin, [1892] 1 Q.B. 740;
and Howard v, Sadler, [1893] 1 Q.B. 1—we could hold them
qualified, The language of our Aet is much stronger than that
of the English Act by reason of the use of the word absolutely,
and T think we ought to hold it to mean a beneficial holding.
That diffieulty, however, was got over shortly after the com
mencement of this action by the transfer to each of the defen-
dants of a considerable number of shares beneficially.

But I am of opinion that the eompany having power to do
what is sought to be restrained, the plaintiffs cannot succeed on
any ground of mere irregularity. The company is made a
defendant, and is here on the face of the record ratifying and
confirming what has been done, and insisting upon what has
been begun being proceeded with.

I think the appeal must be dismissed.

Moss, J.A.:—The Vermillion Mining Company, of Ontario,
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Limited, was duly incorporated by letters patent issued by the
Lieutenant-Governor of this Provinee on the 21st of February,
1888, under the anthority of R.S.0, 1887, ¢h. 157. The pur-
poses and objects expressed by the letters patent were the
carrying on of mining operations and all other work in con-
neetion therewith in the Distriet of Algoma, and by the said
letters patent the applicants for incorporation were ereated a
body corporate and politie, capable forthwith of exereising all
the funetions of an incorporated company for the purposes
and objeets aforesaid. - The letters patent further directed
that the company should he subjeet to the provisions of R.8.0.
1887, ¢h. 157, and to such further and other provisions as the
Legislature of Ontario might thereafter deem expedient in
order to secure the due management of its affairs and the pro-
tection of its shareholders and ereditors. By see. 16 of ch. 157,
every company incorporated under its provisions was author-
ized to acquire, hold, alienate and convey real estate, subjeet
to any restrictions or conditions in the letters patent set forth.
The only restrictions or conditions imposed upon the company
hy the letters patent were the limitation to seven years after
acquisition of the holding of any pareels of land or interest
therein not rvequired for its actunal use or oecupation, or not
held by way of seeurity, or not situate within the limits, or
within one mile of the limits, of any ecity or town in the Pro-
vinee,

Upon its incorporation, the company became possessed of
1872 acres of land in the 4th concession of the township of
Denison, and 564 acres in the 3rd and 4th concessions of the
township of Graham, in the Distriet of Algoma, through the
transfer thercof by the applicants for the letters patent as
payment on account of their subseribed shares in the company,
No special mention is made of these lands in the letters patent,
and the only reference that may be taken as applying to them
is the statement that in the case of each of the applicants fifty
per eentum of the amount of the stock subseribed by them has
been paid in by the transfer of property. It is not to he
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gathered, therefore, from the letters patent that the sole pur.
pose or even the main object of the company was the working
of the mines, if mines there be, on or under the parcels of land
so acquired by the company upon its incorporation, though it
is scarcely to be doubted that this was the prevailing idea with
the original incorporators. Under the letters patent and R.S.0.
1887, ch. 157, the objects, purposes and powers were the carry-
ing on of mining operations and all other works in connection
therewith in the District of Algoma, and to aecquire, hold,
alienate and convey real estate for its use and purposes any-
where within that district, if not elsewhere. After its incor-
poration, the eompany sank some shafts and earried on some
operations for a time, but in the conrse of two years or there-
abouts the shares of the original incorporators, as well as the
other shares of the capital stock, were acquired by others, the
chief part of them having been purchased with the funds of
another mining company called the Canada Copper Company,
and vested in an officer of that company as trustee for its share-
holders, and at the time of the institution of this action the
defendant Stevenson Burke held 2,375 shares in trust. Of the
remaining twenty-five shares, thirteen were held by the plain-
tiffs, seven by the individual defendants, and five by others.
After the acquisition of the shares as above, a reign of inactivity
ensued, until, as the result of proceedings taken and others
threatened to forfeit the charter of the company, the directors
were moved to take proceedings to sell the property of the
company. On the 23rd of June, 1897, they resolved that the
president and secretary-treasurer be authorized and empowered
to sell the property, real and personal, of the company, and to
that end to advertise it in such papers in Canada as they eleet,
the terms of sale to be cash, and to have the necessary notices
served on the stockholders of the intention to do this. There-
upon a general meeting of the shareholders was called for and
held on the 16th of July, 1897, for the special purpose of con-
sidering the advisability of a sale of all the assets of the eom-
pany, real and personal, or of such portion as might be deemed
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advisable by the said meeting to sell, and, if considered advis-
able, to ratify and confirm a by-law passed by the board of
directors in reference to the sale of the assets of the company,
real and personal, and for other business.

At this meeting 2,296 shares were represented in person or
by proxy. A resolution was presented confirming the action
of the board of directors. An amendment was submitted which
was voted down, the poll standing 7 shares in favour and 2,289
against, It is contended that the original resolution was not
afterwards voted upon and passed, but upon the evidence 1
think the proper conclusion is that the motion was duly sub-
mitted and properly deelared earrvied by the chairman., There-
after the company caused the pareels of land owned by it to
be advertised for sale by public anetion at the office of the
company at Copper ClLff, on the 23vd of August, 1897, and
thereupon an aetion was commenced by ecertain shareholders
against the company and the Attorney-General of Ontario to
restrain the sale of the company’s assets, and particularly the
sale of the lands advertised for sale on the 23rd of August.
Upon motion for injunction to restrain the sale made on the
21st of August, an order was pronounced whereby, upon the
plaintiffs undertaking not to make any application to the
Attorney-General or the Exeentive Couneil of the Provinee, or
otherwise to the Government, or any administrative officer
thereof, until after the expiry of the time limited by the order
for the sale of the lands, to forfeit the company’s charter or
lands or other property, and upon the Attorney-General under-
taking not to proceed with a pending application to forfeit the
charter during the time limited, it was ordered that the sale
be not proceeded with on the 23rd of August, and the defen-
dants, the Vermillion Mining Company, submitted and agreed
that no sale or disposal of the said lands, or any portion thereof,
be made or had prior to the 15th of April, 1898, and then only
after they should have been advertised for five consecutive
menths in certain specified jonrnals and newspapers and in a
specified form,
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11,

There can be no question but that the intended sale which

was thus put a stop to was being condueted in a manner which th;
could not be countenanced by any Court, and the object and ser
intent of the order pronounced was to secure to those interested wit
in the company and its property a sale brought on after due wit
and proper advertisement, at an appropriate season of the yea the
and after affording to all or any intending purchasers a full Ist
and favourable opportunity of examining and testing the prop the
erties and their produets. Any sale held regardless of atten mitt
tion to these matters, or ignoring due and proper measures for [she
giving wide publicity to the proposed disposition of the prop- g
erties, and affording every facility to persons likely to b adve
interested in such properties to judge for themselves of their Ther
possibilities, could only be a eareless, improvident and improper in re
proceeding, or else be conceived for the benefit of interested S
parties desirous of securing the property at their own price of th
And that the objeet of the order was to guard against anything The 4
of this kind the company and its managers must have been s o4
fully aware. In view of this, it is very unfortunate that not Adigm
very long after the date of the order, the officers of the company ittt
should, under pretence of gnarding the property from trespas- in as

88|

sers, have taken steps to drive away a number of persons who
2 S tisemey

had gone up with the plaintiff MeVittie to make an examination on be}

of the mines, and to dismantle and fill up with rocks, stones and done, |

| earth the main shaft, thereby rendering a proper examination obstrue
! very difficult even in the summer season, and impossible at any and fry
| other season of the year. And I think the proper conclusion cleared
| from the testimony is that the company and its managers wer nation,
not desirous of enabling others to make a thorough and proper tween t}

‘ investigation of the properties and to gain a knowledge of their i Proposec
| probable ecapabilities and value. purehas

No further steps were taken by the company to bring the examina

properties to a sale until the year 1900. In March of that year of the ac

| an application was made to the Provineial Seeretary to revoke for shew

the company’s charter, and on the 31st of March an order in to the lo

council was approved by the Licutenant-Governor ordering

3—c,
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that the charter be revoked, forfeited and made void, but re
serving the power of waiving or ecancelling sueh forfeiture
within six months.  This order, which was apparently made
without notice to the company and without full knowledge of
the facts, was rescinded on the 27th of July, 1900, On the
Ist of October, 1900, the board of directors held a meeting, and
the minute book shews the following: *“The seeretary sub-
mitted the order of Justice MacMahon of September 21st, 1897
[should be August 21st|, about the sale of the Vermillion Min
ing Company property, and was authorized and instructed to
advertise and sell said property in ecompliance with said order.”
There is no record of any other or further action by the board

in reference to the sale of the properties.

Soon afterwards advertisements appeared announcing a sale
of the pareels of land in question on the 14th of May, 1901.
The advertisements arve substantially in the form contained in
the order pronounced by Mr, Justice MacMahon on the 21st of
August, 1897, and the defendants in this action set up, and it
must be taken as the faet, that the proceedings were instituted
in assumed pursnance of the terms of that order. The adver.
tisement states that the premises may at any time be inspected
on behalf of intending purchasers. But nothing had been
done, nor has anything yet bheen done, towards removing the
obstruetions placed in the main shaft or restoring the timber
and framing to a eondition which wounld enable the shaft to be
cleared of water and permit of proper inspection and exami-
nation. Besides this, the season of the year intervening be-
tween the appearance of the advertisements and the date of the
proposed sale was the very time during which the intending
purchasers wounld be deterred from attempting an inspeetion or
examination. In fact, the five months chosen for the running
of the advertisements covered the very worst season of the year
for shewing the property to advantage or attracting visitors
to the locality.

3—c.L.R. '03.

‘____M
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This action was commenced on the 27th of December, 1900,
against the company and also against the individual defendants
as the persons alleging themselves to constitute the board of
directors, and as the holders either beneficially or in trust of

all but eighteen shares of the capital stock.

The statement of elaim charges the individual defendants
with having acquired the shares in the interest of the Canada
Copper Company in order to control its conduet and affairs,
and prevent the opening up of its mines and carrying on of its
business, and sets forth a number of matters from which it is
claimed it is to be inferred that the said charges are true, It
questions the power of the company to sell the properties in
question, and also the right of the individual defendants, as
direetors or otherwise, to direct or take proceedings for a sale
of the p!'n]wl'livs, It also alleges that the conduet of the de
fendants in obstructing the access to the properties and in
assuming to bring it to a sale under present conditions, are
depreciatory of its value, and will result in deterring any but
the Canada Copper Company from bidding for it and prevent
a fair sale. It also questions the status of five of the individual
defendants as directors, and charges that they hold no shares in
their own right, and are not qualified to aet as directors, and
that no valid meeting of the shareholders for eleetion of direct
ors or other purposes has been held since June, 1890, and that
all elections, vesolutions and by-laws sinee that date are illegal

and void,

The claim is (@) for an injunetion against any sale, disposi-
tion or parting with the real estate in question by the defen-
dants, and also against proeeeding with the sale advertised for
the 14th of May, 1901; (b) for an injunction against defend-
ant Burke continning to aect as a director and from voting
upon the shares held by him in trust: (¢) a declaration that
defendant Burke is not the properly constituted trustee of the

shares standing in his name, and has no right to vote on them;

vd) a declaration that the defendants Burke, Paget, MelIntosh,

—————————————
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MeArthur, and Turner are not qualified to act as directors,
and have not been legally elected; (¢) other relief.

The statement of defenee, besides denying the title of some
of the plaintiffs as sharcholders, and the charges of misconduet
alleged against themselves, sets up that the proposed sale is
heing proeceded with in all respeets under and in aceordance
with the terms of the order of Mr. Justice MacMahon, and that
a sale was duly authorized by resolution of the direetors, and
:||.|u'u\«|l of '[\' a meeting of the shareholders,

At the trial before Street, J., it appeared that subsequently
to the commencement of the action the shares held in trust by
the defendant Burke had been distributed pro rata amongst
the sharcholders of the Canada Copper Company. The title of
the plaintiffs as shareholders was not seriously questioned, and
is not now in dispute.

Street, J., dismissed the action on the ground that the com
pany had power to sell the lands in question, and that the
cirenmstances justified the action of the direetors in ]il‘m'm‘(lill!
with the sale. He also held that the alleged irregularities with
regard to the meetings of sharveholders, the elections of diree-
tors, and the meetings of the board, could not be considered as
invalidating the proceedings towards the sale.

The plaintiffs’ prineipal objeet is to obtain a deeclaration as
to the power of the company to sell and dispose of the lands in
question, It is argued that such a sale is ulfra vires, at least
in the sense that it ean only be ecarried into effect with the
consent of all the shareholders, and that it is competent for any
objecting shareholder to stop any such contemplated sale.

Sinee the Aet 60 Viet. ¢h. 28 (0.) came into foree on the
13th of April, 1897, the company has had, in addition to its
other powers, the power to acquire by purchase, lease, or other
title, and to hold, use, sell, alienate and convey any real estate
necessary for the carrying on of its undertaking: see. 25 (g).
These are very considerable inereases to the original powers of
the company, and apparently are wide enough to enable it to
make disposition of the whole or any portion of its real estate,
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not exeluding even those portions which may have been acquired
for the carrying on of the undertaking.

In the face of these provisions, it seems to me impossible to
say that the company has not the power to sell the real estate
in question if in good faith the majority of the sharcholders
deecide to do so.

I do not say that if, upon the face of the letters patent, it
plainly appeared that the main purpose of the company was
the acquisition of and working the mines upon the properties
in question, and that this purpose formed the foundation of the
company, it might not even yet be held that it was not within
the power of the company to put an end to that purpose by a
sale of the properties withont the consent of all the share-
holders. But this does not and cannot be made to appear. The
sale of these properties need not disable the company from
carrying on its operations as a mining company within the
Distriet of Algoma. It does not work a dissolution of the cor-
poration, nor put an end to its powers.

I agree, therefore, that the company has power to make sale
of the properties in question. I think the objections to the
status of the direetors have been properly disposed of, and that
it was competent for them to proceed with a sale under proper
conditions.

But I am of opinion that the proposed sale on the 14th of
May, 1901, onght not to have been allowed to proceed, and that
while as to all other matters the action was rightly dismissed,
it onght to have been retained for the purpose of enjoining
that sale.

The attempt to sell without having put the properties into
a condition in which they might be properly inspected and
examined by intending purchasers, and fixing the date of the
sale at a time which rendered any inspection or examination
before it was held a matter of extreme diffieulty, if not an

impossibility, was not a compliance with, but, on the contrary.
a violation of the spirit of the order of the 21st of August.
1897, in pursuance of which the defendants were professing to
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make the sale. T have alveady made reference to the manner
in which the sale proceedings were being condueted.

Under the cireumstances, if the sale had taken place as
intended, it could not have failed either to have proved wholly
abortive for want of bidders, or to have resulted in the pro-
perties falling into the hands of the Canada Copper Company,
as the plaintiffs allege the defendants designed they should,
at an inadequate price,

The proceedings in this Court arrvested the sale, and there is
now an opportunity of bringing the properties into the market
in such manner as to seeure the most favourable terms of sale,
and proteet the interests of all the shareholders

It is not now necessary to retain the action, but I think that,
inasmuch as the plaintifis were right in their contention on
this branch of the case, thongh they have failed in the others,

there onght to have been no costs of the action, and there should
be no costs of this appeal.

ArMour, CLLO, and Ositer, J.A., concurred.

Lister, J.A., died before the delivery of judgment.

Appeal dismissed, with variation as lo cosls
Notes:

SALE 0F WHOLE ASSETS OF COMPANY.

General powers of

management must
power to sell

necessarily include
in ordinary course, but

such  powers do  not
authorize sales of an uncommon kind, ¢.g., a sale of the business
of the company : Lindley’s Company Law, 6th ed., p. 255. But
the sale of the business of the company as a whole, and the
sale of all the lands, goods and chattels of the company are
quite distinguishable. In Wison v. Miers (1861), 10 (.B.N.S.
348, the directors of a steamship company, which was in er
tremis, contracted for the sale of the whole fleet.  The pur-
chasers desired to withdraw from the eontract on the ground

that the directors could not, in the absenee of a resolution

dissolve the company, sell off all its ships at onee. It was
held, however, that the contract was one that the directors conld
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enter into and complete without any special authority from
the sharveholders, In Whiting v. Hovey (1886), 13 A.R. 7.
affirmed 14 S.C.R. 515, sub-nom. Hovey v. Whiting, veferved to
with approval by Maclennan, J.A., a company being in insol-
vent cirenmstances the direetors authorized an assignment of
all the real and personal estate, stock in treade, ete., of the com-
pany for the benefit of ereditors. This transaction was attacked
by execution ereditors, when it was held that the directors had
acted within their powers, the want of special authority from
or of ratification by the shareholders not being good grounds
of objection,

QUALIFICATION OF DIRECTOR—RIGHT OF TRUSTEES

In England, where the word “absolutely ™" does not appear in
the seetion dealing with qualification, it has been held that the
words ‘“in his own right’" do not import a beneficial holding.
In Pulbrook v. Richmond Mining Co. (1878), 9 Ch.D. 610, it
was thought, by Sir George Jessel, that a man holds in his own
right if he is registered without gualification though he be a
trustee. In Bainbridge v. Smith (1889), 41 Ch.D. p. 470, this was
questioned by Cotton, L.J., but Lindley, L.l in the same case,
said he did not think the test is beneficial interest, but being
or not being on the register as a member.  This, he said, was
the conventional meaning which the phrase had acquired. In
Cooper v, Grifin, [1892] 1 Q.B., 740, Coleridge, L.l com-
mented adversely on the Pulbrook Case, thongh he distinguished
it from the Cooper Case on the ground that the words in the
latter case requiring construction were “*standing in his name in
his own right’" (1 & 2 Viet, (Imp.), ch. 110, see. 14). In the
same case, however, the Court of Appeal felt bound to follow
Pulbrook v, Richmond on the same grounds as expressed by
Lindley, L.J., in Bainbridge v. Smith. This decision was fol-
lowed shortly after in Howard v, Sadler, [1893] 1 Ch. 1, and
this construetion of the meaning of words seems now to he
definitely established.

In Canada, however, in all of the Provincial Acts and
Ordinances, with the single exception of that of British Col-
umbia, the word “‘absolutely’’ ocenrs in the section dealing
with qualifications of directors. The language of our Acts is,
therefore, much stronger than that of the English Aet, and.
if the point came up for decision, there seems no doubt that
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it would be held that a beneficial holding is intended. This
was not decided in Ritchie v. Vermallion, but the obiter dicta
of Maclennan, J.A., are to that effect—uvide p. 28

The British Columbia statute reads:—*No person shall be
capable of being a director unless he be a shareholder, nor
unless he be possessed of the preseribed number, if any, of
shares.”” It seems clear from this wording that Pulbrook v.
Richmond would apply in that Province.

RiGHTS 0F MINORITY SHAREHOLDERS,

For a concise statement of the rights of minority ereditors,
see Buckley'’s Companies Acts, Tth ed., p. 522,

In all matters of purely internal management the majority,
so long as they act boni fide and with due consideration for
the opinions of the minority, is supreme: Foss v. Harbottle
(1843), 2 Hare 461,

This rule means that if the act done, though it be the aet
of the directors only, be one which a general meeting of the
company could sanetion, a bill by some of the sharcholders, on
behalf of themselves and others, to impeach that act cannot be
sustained because a general meeting of the company might
immediately confirm and give validation to the aet which the
bill instances: Bagshaw v. Eastern Union R. Co. (1849), 7
Hare 113;: Purdom v. Ontario Loan Co. (1892), 22 O.R. 597.

Actions to redress a wrong done or to recover money or
damages due to a company must be brought by the company
itself, except where a minority of the shareho!lers complain
of eonduct on the part of the majority which is either frandu
lent or wltra vires. No mere informality or irvegularity which
can be remedied by the majority of sharcholders ean of itself
entitle the minority to sue: Burland v, Earle, [1902] A.C. 83
1 Com. Law R. 93; Atwool v. Merryweather (1868). [LR. 5
Eq. 464; Heath v. Evie R. Co., 8 Blatch 347: Waddell v.
Ontario Canning C'o. (1889), 18 O.R. 41: Browne v. La Trini-
dad (1887), 37 Ch.D. 1.

The minority may invoke the aid of the Court when they
suffer a special detriment by the directors taking the profits or
using the assets for their own ends: Hodgkinson v. National
Live Stock Ins. Co. (1859), 4 DeG. & J. 422. Hichens v. Con-
greve (1828), 4 Russ. 562,
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A leading English case is that of Menier v. Hooper’s Tele-
graph Works (1874), L.R. 9 Ch. 350. There the majority of
the shares were owned by another company, and Mellish, L.J.,
said that the majority could not be allowed to sell the assets
of the company and keep the consideration, but must allow the
minority to have their share of any consideration that might
come to them. And the majority, i.c., the rival company, will
be restrained from econtrolling the management of the ecor-
porations so as to advance their own profits by lessening those
of the other company : Memphis & Charleston R. Co. v, Woods,
16 Am. St. 81,

The majority will also be restrained from paying dividends
on common stock in derogation of the rights of preference
stockholders: Henry v, Great Northern B. Co. (1886), 4 K. &
J. 1; Banunatyne v. Direct Spanish Telegraph Co. (1886), 34
Ch.D. 287; Sturge v. Eastern Union R. Co. (1855), T D. M. &
G. 158, And similarly when special rights arve given to ordinary
shareholders as to division or appropriation of profits: Faw-
cett v, Laurie (1860), 1 Dr. & Sm. 192 but see Johnston v,
Consumers’ Gas Co. (1895), 27 O.R. 9. And the majority
cannot agree to levy calls otherwise than on every shareholder
alike: Preston v, Grand Collier Dock Co. (1840), 11 Sim. 326.

A majority may also apply for an Aet of Parliament to
change or modify the nature of the company, but the use of
the company’s money for this purpose may be restrained: see
Ward v. Society of Attorneys (1844), 1 Coll, 370; Ware v. Grand
Junction Waterworks Co. (1831), 2 R. & M. 470; Steele v. N.
Metropolitan R. Co. (1867), L.R. 2 Ch. 237; Telford v, Metrop.
Board of Works (1872), L.R. 13 Eq. 574; Munt v. The Shrews
bury & Chester R. Co. (1850), 13 Beav. 1; Simpson v, De nison
(1852), 10 Hare H1.

While a director is precluded from entering into engage-
ments in which he has a personal interest conflicting with that
of the company, a contract so entered into may be adopted by
the company, provided that its adoption is not bro ght about
by unfair or improper means, and is not illegal or frandulent,
or oppressive, towards those sharcholders who propose it:
North-West Transportation Co. v, Beatty (1887), 12 App. Cas.
589 and in sueh a ease a director has a perfeet right to acquire
sufficient shares to give him a majority, and to exercise his
voting power in such a manner as to seeure the election of
directors who will support the transaction and ratify the pro-
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ceeding at a shareholders’ meeting :

hid., and see Christopher
v. Noron (1884), 4 O.R. 672,

But where directors had made a misapplication of the funds
to their own purposes it was held that they could not subse-
quently validate them by a directors’ by-law, ratified at a
sharcholders” meeting, at which they controlled the majority of
votes: Waddell v. Ontario Canning Co 1889), 18 O.R. 41
And in this case the circumstances were considered ample by
Robertson, J., to bring it within the rule as to harsh treatment
And see Purdom v, Outario Loan Co. (1892), 22 O.R. 597,
for a diseussion of the general rule that the Court does not
nterefere with the doing of an aet by a company which should
have been sanetioned by a majority of the shareholders before
the aet was done, if such sanetion can be afterward obtained
See also Re Bolt & Iron Co. (1887), 14 O.R. 211
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[PRIVY COUNCIL.]
BANK OF TORONTO v, ST. LAWRENCE FIRE INSURANCE COMPANY,

On appeal from the Court of King's Beneh for the Provinee
of Quebee,

Law of Lower Canada=Transfer of rights under policy—Civil Code, arts.
1570 and 1571—Construction—Signification to debtor of transfer of

debt.

Under arts, 1570 and 1571 of the Civil Code of Lower Canada, signification
to the debtor of the transfer of his debt need not be by a notarial

Quaere, whether the debtor is a * third person ™ within the meaning of the
latter section, against whom signifieation is necessary in order to perfeet
possession.

I'he institution of an action against the debtor to recover the debt is of
itself a suflicient signifieation of the act of sale of the debt.

Vurphy v. Bury (1895), 24 S.C.R. 668, doubted

Tuis was an appeal from a decvee of the Court of King's
Bench for Quebee affirming a  judgment of the Superior
Court dismissing the aetion. The judgment of WURTELE, .1
who dissented from the judgment in the Conrt of King's Bench,
is reported at p. 105 of Vol. I, Com. Law Reports. This judg-
ment is said by Lord Macnaghten to be a careful and accenrate
exposition of the law, and is adopted as the basis of the judg-

ment of the Court.

Russell, K.C., Riddell, K.C., and Geoffrion, for the appel-
lants.
Blake, K.C., and Beaudin, K.C., for the respondents.

In the arguments reference was made to Abbott v, Fraser
(1874), L.R. 6 P.C. 96; Citizens’ Insurance v, Parsons (1881),
T AC. 96; Murphy v. Bury (1895), 24 S.C.R. 668; Aylwin v.
Judah (1864), 9 L.C.J. 179; Martin v, Coté (1851), 1 L.C.R.
239:. Paré v. Derousselle (1850), 6 L.C.R. 411: Lamothe v,
Fontaine (1857), 7 L.C.R. 49; Quinn v. Atcheson (1854), 4

*Present: The Lord Chancellor, Lords Macnaghten, Davey, Robertson
and Lindley.
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L.C.R. 378; Moody v. Jones, Mont. L.R. 6 Q.B. 354; McCorkill
v. Barrabé (1885), Mont. L.R. 1 S.C. 319.

November 19, 1902, The judgment of their Lordships was
delivered by

Lorp MACNAGHTEN :—The John Eaton Company, Limited,

were the owners of a large dry goods store in the city of To-
ronto. Their stock was insured in a number of offices, and
among others in the office of the St. Lawrence Fire Insurance
Company of Montreal to the amount of $2 500,

On May 20th, 1897, the store with its contents was entirely
destroyed by fire. The value of the goods burnt exceeded the
aggregate amount of the insurance upon them.

It is not disputed now that the respondent company would
have been liable for the sum intended to be secured by the
poliey effected in their office, if the interest in that poliey had
remained vested in the John Eaton Company.

It appears, however, that the John Eaton Company were
under large advances to the Bank of Toronto, and that they
had given the bank an undertaking that in the event of their
goods being damaged by fire they would hold the policy moneys
in trust for the bank, and would, if required, assign all the
policies to them.

On May 22, 1897, two days after the fire, the John Eaton

Company assigned to the bank their interest in all the insur-
ances on their stock, including the moneys payable under the
poliey effected with the St. Lawrence Company.

Notice of the assignment was given to the several offices
concerned, and due proof of loss was furnished. The respon-
dent eompany was requested to concur with the other offices

in the adjustment of the claim. The solicitors of the bank

wrote several letters to the respondent company and pressed
for an answer to their applications, or at least for an acknow-
ledgment of their communications. The respondent company,
however, systematically disregarded all communications, whether
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oral or written, and did not answer or acknowledge a single
letter written to them on behalf of the bank—a eourse of con-
duet so little in keeping with the usages of business men that
one of the learned Judges in the Court of King's Bench, whose
view of the facts is aceepted as correct by all his colleagues,
did not hesitate to deseribe it as being “*to say the least rather
devious. ™’

By the terms of the policy all claims under it were to be
barred at the expiration of six months. So in November, 1897,
when the period was just running out, the bank served the
respondent company with a formal notice of the assignment,
and at the same time furnished them with a copy of the assign-
ment itself. Later on the same day this action was brought.

The respondent company set up several defences, of which
one and one only was seriously argued at the bar.

It was strenuously contended, and the contention had
already found favour with the Superior Court and a majority
of the Court of King’s Bench, that the action must fail because
the bank had not duly made “‘signification’” as required by the
Civil Code ““of the act of sale’” which gave rise to their claim.
It was not disputed that there had been a transfer of the debt,
that notice of the transfer had been given to the respondent
company, and that a document which purported to be and was
in fact a copy of the transfer had been furnished to them.
But they maintained that “‘signification’” must be made by a

notary, and that the copy ought to have been authenticated
or certified, and that for want of these formalities the notifica-
tion of the transfer was without legal effeet. On this point
their Lordships have had the advantage of considering the
reasons given by Wuartele, J., for dissenting from the majority
of the Court. His judgment, in which Tall, J., concurred,
seems to their Lordships to be eareful and aceurate exposition
of the law, and their Lordships are satisfied to adopt it as the
basis of their judgment. Tt will, therefore, not be necessary
for them to do more than state very briefly the grounds on

which they think the decision under appeal onght to be reversed.
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It appears to their Lordships that the question must depend
simply upon the provisions of the Civil Code, without intro-
ducing or importing any requirements which, though necessary
under the custom of Paris or under modern French law, are not
found in the Code as it stands. Now, the provisions of the
Code as regards the sale of debts are contained in Arts, 1570
and 1571, Article 1570 provides that *‘the sale of debts
is perfected between the seller and the buyer by the com-
pletion of the title if authentic, or the delivery of it if under
private signature.”” Then Art. 1571 declares that *‘the buyer
has no possession available against third persons until significa-
tion of the act of sale has been made and a copy of it delivered
to the debtor,”” except in case the transfer is accepted by the
debtor himself, as mentioned in Art. 1571,

There is nothing in the Civil Code to shew that the inter-
vention of a notary is required. It is certainly not preseribed
in terms, nor is there, in their Lordships’ opinion, any room
for implication in this matter,

The view of Wurtele, J., in which their Lordships concur,
is confirmed by the provisions of Art. 1571 (A), added by the
Revised Statutes of Quebee (1888), which explains how ‘“‘the
signification of the sale required by Art. 1571"" may be effected
whenever “‘the debtor has left or never had his domicil in the
province.”” It receives further confirmation from the excep-
tional provisions made in the Revised Statutes ‘“for the assign-
ment and transfer of consolidated vents replacing seignorial
dues.””  Those provisions which are embodied in Art. 5610 do
““a notarial act in authentic form.”” Apparently this
requirement would have heen unnecessary if a notarial act had
been the universal rule,

require

Their Lordships do not stop to inguire whether the debtor
is a ‘‘third person’’ within the meaning of Art, 1571, as seems
to have been assumed in the Courts below, and is stated ex-
pressly by Sir A. Lacoste, C.J. The question is not material
in the present case. It appears, however, to their Lordships
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that if the point should hereafter arise it would require further
consideration,

There is one point which their Lordships cannot leave un-
noticed. Some of the learned Judges who have taken part in
this case express a strong opinion that is is competent for the
assignee of a debt to bring an action for the purpose of en-
‘signification”” of

foreing his claim against the debtor until
the act of sale has been made and a copy of it delivered to the
This view is in accordance with a recent ruling of the
668),

debtor.
Supreme Court (Murphy v. Bury (1895), 24 S.C.R
though until that decision was pronouneced the general opinion
seems to have been the other way: see Aylwin v. Judah, 9
L.C.. 179 Martin v, Coté 1 L.C.R. 239; Quinn v. Alcheson,
4 L.C.R. 378, It appears to their Lordships that the institution
of an aetion against the debtor to recover the debt is of itself
a sufficient signification of the aet of sale, and their Lordships
agree with Wurtele, J., in thinking that there is nothing in the
Code which requires the signification of the act of sale and the
delivery of a copy of it to the debtor to be made at one and the
same time,

For these reasons their Lordships are of opinion that the
judgment under appeal must be reversed, and that an order
should be pronounced eondemning the respondent company to
pay to the bank the amount seeured by the policy in question,
with interest and costs in the Superior Court and the Court of
King's Beneh,

Their Lordships will humbly advise His Majesty accordingly.

The respondent company will pay the costs of the appeal.
Solicitors for appellants: Charles Russell & Co

Solicitors for respondents: S. V. Blake
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IN THE HIGH COURT OF JUSTICE FOR ONTARIO.

(Berore MEREDITH, €.,

(CARSWELL ET AL. V. LANGLEY.

Bankruptoy and insolvency—Assignment for benefit of ereditors—Aceruing
payments to annuitant—Right to rank—R.8.0. (1807), ch, 147, sees
20, 21,

An insolvent, ER.P,, assigned to the defendant for the benefit of his eredi
tors pursuant to R.S.0. (1897) ch. 147. E.R.P. had before the assign
ment covenanted with plaintiffs to pay to J.R. $100 per quarter on the
first day of each quarter during her natural life

Held, that the growing payments were in the nature of contingent debts
and not provable for their present value under ch. 147

Grant v. West (1896), 23 AR, 533; Mail Printing Co. v. Clarkson (1808),

25 AR, 1, followed.

Such claims are not subject to attachment under the garnishee provisions of 1
the English Judieature Act and Rules, as acerning debts, Webh v, Sten 1
fon (1883), 11 Q.B.D. 518, disapproving of In re Cowans’ Estate (1880),

14 Ch. D. 658

Morion by the plaintiffs for judgment on the pleadings in
an action for a deelaration that the plaintiff's are entitled to rank
upon the estate of E. F. Robinson, in the hands of the defend-
ant as assignee of the estate and effeets by virtue of an assign-
ment under the Assignment Act, R.8.0. 1897 c¢h. 147, as creditors

of the estate in respeet of an annuity of $400. The faets and the

|8
contentions of the parties are stated in the judgment.
The motion was heard by Merepirn, CJJ.C.P., in the Weekly
Court, on the 23rd Janunary, 1902
J.J. Warren, for the plaintiffs ’

F. E. Hodgins and W. N. Irwin, for the defendant.

February 11, 1902, Mereoren, (0. :—The defendant is th

assignee for the henefit of ereditors of one Ernest Frankish
Robinson, by virtue of an assignment hearing date the 3rd day of

September, 1901, and made pursuant to R.S.0, 1897 ¢h. 147, and
this acetion is bronght for the purpose of establishing the right
of the plaintiffs to prove against and rank upon the estate of
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Robinson for the present value of $100 per quarter, which he,
before the date of the assignment, covenanted with them to pay
to one Jane Robinson on the first day of each and every quarter
during her natural life, *

It is elear that the growing payments to be made to Mrs.
Robinson, heing payable during her natural life, arve in the
nature of contingent debts.

Under the early English Bankruptey Aets, such elaims were
not provable, the arrears actually acerned before the bankruptey
alone being probable: Perkins v. Kempland (1776), 2 W. Bl
1106 ; Robson on Bankruptey, Tth ed., pp. 238, 246,

This proceeded upon the view that the growing payments
were not debts, but became debts only upon the happening of a
contingency, i.c., the annuitant being alive at the time when they
were to be made,

The language of ch. 147 makes it necessary to give to it the
same construetion as was in that respeet placed upon the early
Bankruptey Aets to which I have referred; and that such claims
as that whieh the plaintiffs seek to prove are not provable under
ch, 147, is settled by Grant v. West (1896), 23 A.R. 533, and
Mail Printing Co. v, Clarkson (1898), 25 A.R. 1, from which it is

impossible to distinguish this case.

It was argued by Mr., Warren that such elaims had been held
to the subjeet to attachment under the garnishee provisions of
the English Judicature Act and Rules, as aceruning debts, Had
he been able to establish that proposition, the decisions of the
Court of Appeal of this Provinee would, nevertheless, have pre-

vented me from giving such a construetion to the provisions of

the Aet now under consideration. The decided eases do not,

however, support his contention: Webb v. Stenton (1883), 11
Q.B.D, 518, and ecases there cited, disapproving of the decision
of Viee-Chaneellor Hall in In re Cowans’ Estate (1880), 14 ('h.
D. 638.

I see no escape from the conclusion—however hard the law
may press upon the annunitant—that the claim is not one proyv-
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able against the estate of the assignor, and there must therefore
be judgment for the defendant, but without costs,

Notes:
NaTUvre oF Cnamms Waicn May RANK

There are no specifiec provisions in the various provincial acts
as to what classes or kinds of claims are to be permitted to rank:
vide, R.S.0. (1897), eh. 147, sees, 20 and 21; RS (1903
ch. 8, see. 29; N.S. 61 Viet,, ch. 11, sees, 32, 33: N.B,, 58 Viet,,
ch. 6, see. 20; B.C'., 1 Ed. VIL, eh, 15, sees. 17, 30

The Act relates to the estate of an insolvent person who is
unable to pay his “‘debts’ in full. He is spoken of as the
‘debtor’” and the elaimant as the “‘ereditor.”” The langauge
used throughout seems to point to commercial demands due or
acerning due, whether the liability therefor is contested or not
I'he Aects provide also that where the claim is not acerued a de
duetion shall be made for interest, a provision that certainly
could not contemplate unadjudicated elaims for damages. A
claim for damages is nowhere mentioned. In Grant v. West

1896), 23 O.R. 533, the claimant was seeking for damages for
breach of contraet, and it was held that he could not, after the
assignment, either bring an action to ascertain the damages nor
rank for the amount on the estate. Magann v. Ferguson (1808
29 O.R. 235, decided that a elaim for damages against an over-
holding tenant was an unliguidated elaim and so not provable
Nor can elaims for amounts payable under a contract for work
not done rank: Mail Printing Co. v. Clarkson (1898). 25 O.R.:
Ishlcy v. Brown (1890), 17 O.R. 500; Gurofski v. Harris (1896),
27 O.R. 201, Compare, however, Tillic v. Springer (1892), 21
O.R. 585, where it was held that a debt payable in five annnal
nstalments might be proved, and the provisions of the Winding
up Act, RS.C. eh. 129, see. 56, which give a right to rank for
damages; and Re Dumbill (1884), 10 P.R. 216

The holder of notes which had been guaranteed was held not

ntitled to rank against the estate of the guarantor who had as
signed: Clapperton v, Mutchmoor (1899), 30 O.R. 595. This
case must be distinguished from the ease where the assignor is
the endorser of notes which are not mature or exigible, in which
case 1t is expressly provided by the Aets that a ereditor may

rank.
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Rights of sureties to rank arise when the guarantee has been
paid: Martin v WeMullen (19005, 19 O.R. 230 18 AR, 559
Re Parker (1894). 3 Ch, 400; Young v. Npiers (1889), 16 O.R
672

A cestui que trust ean rvank as a preferred claimant only
where the trust funds ean be traced into specific property :
Cullhane v. Stuart (1887), 6 O.R. 97: Long v. Carter ( 1896), 23
AR, 121: 26 S.C.R. 430: Harris v. Truman (1882), 9 Q B.D
2G4 : Gamble v, Lee (1878), 25 Gr, 326,

The Crown has no priorvity Clarkson v. Attorney-General
of Canada (1889). 16 O.R. 202, If it eleets to eome in under the
assignment. it is bound by the terms thereof, and can take only
ratably and proportionately with the other ereditors
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[IN THE COURT OF KING'S BENCH FOR MANITOBA.]
[ Berore KILLAM, .1,
SCnwarTZ V. WINKLEK.

Fraudulent preference —=Trust assignment made to a ereditor—Pressire—
Creditor's knowledge of the deblor's insolvency—Assignments Aet, B

N eh, T, see, 3303 and 64 Viet, (M), ch, 3, see, |

An assignment under the Assignments Act, RS.M. ch, 7, need not be in the
language given by section 3 of the Aet, which contains merely a general
form of words: and an assignment which after reciting the assignor's
insolvency and his agreement to assign, purports to grant and assign all
the property of the assignor, real and personal, is good by virtue of sec
tion 2, of the Aet,

When an assienment under the Act is made to a ereditor, the assignee may
bring an action to set aside a fraudulent preference without showing that
the benefit of the assignment has been accepted by or that it < heen
communicated to any other creditor Mackinnon v, Stewart (1850), 1
Nim. N.S, T6: Niggers v, Evans (1855), 5 E. & 1 . followed.

A mortgage given to a ereditor to secure his cla at a time when the
debtor knew he was insolvent may be set aside as a fraudulent prefer
ence although it has been obtained by pressure and was given without
any desire on the part of the debtor to prefer the mortgagee, if he knew
or should have known that that result would follow.

It ix not necessary to show notice to the transferee of the debtor's insolvent
condition and, in any case, notice will be imputed to him that he has
such knowledge of the debtor’s circumstances as would lead any ordinary
man of business to conclude that the debtor was unable to pay hi
in full.  National Bank of Australasia v. Morris [1892] A.C,
Ntephens v, MeArthur (1890), 6 Man, 496, followed.

. and

Tuis was an action by an assignee for the benefit of ereditors
to set aside a mortgage of the debtor’s property given to a ered-
itor immediately before the assignment,

Wiebhe, the debtor, was a small miller and farmer at Al-
tona.  On the 11th or 12th of July, 1900, he was indebted to the
defendant, Winkler, in the sum of $1,702, and he gave him a
mortgage on all his realty to secure that sum. At this time Wiebe
was, and knew himself to be insolvent. There was an interview
on the 10th of July between Wiehe and Winkler as to which the
evidenee was conflieting  Wiebe elaimed that he told Winkler
plainly of his insolvent cireumstances and of his inability to ear-
ry on his business; Winkler denied this. Wiebe stated that no

request was then made by him for time, and no seeurity was then
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spoken of ; Winkler said that he agreed to give time if security
were given, and that Wiebe agreed to give a mortgage. At any
rate the mortgage was executed on the 11th or 12th of July, and
on the 26th of July the assignment was made to the plaintiff.
There was no evidence of the aceeptance of the benefits of the
assignment by any ereditor exeept the plaintiff (who was a ered-

itor), or even of communieation of it to any other.

A J. Andrews and H. F. Maulson, for the plaintiff,
W. E. Perdue and 8. J. Rothwell, for the defendant Winkler.

October 15, 1901, Kmuaym, C.J.:—It was argued that the
plaintifi was not an assignee who could maintain this action. I
think that he is.

In the first place, I do not think it necessary for the purpose
that the assignment should be in the language given by see. 3
of The Assignments Aet, RS.M., ch. 7, or to that effect.

By section 39, where there is “‘an assignment under this
Act,”” the assignee is the party to bring the action. The expres-
sion, ** Assignment under this Aet,”" is defined by sec. 2, sub-see.
(a), and this assignment fulfils that definition. Seetion 3 merely
gives a general form of words which may be used and determines
their effect. Even if it should be considered, which T doubt, that
the assignment must be one transferring all the property covered
by this general form, the assignment in question is such. F can-
not take the recital as controlling the clear, plain and absolute
transfer made by the operative portion of the instrument .

As stated by Mr. Justice Sedgwick, in Rennie v. Block, 26
S.C.R., at page 370, ““It is established law that an assignment of
property by a debtor to a trustee for the payment of debts with-
out the knowledge or concurrence of the ereditors is a revocable
direction by the assignor as to the mode in which he wishes his
own property to be applied for his own benefit, and that the ered-
itors named are not constituted cestuis que trustent and cannot
claim to have the trusts of the assignment executed either against
the debtor himself or his trustee,”
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But in the present case the assignee was a creditor and en-
titled to the benefits of the assignment. This eireumstanee ren-
dered it irrevoeable : Mackinnon v, Stewart, 1 Sim, N.8, 76, Sig-
gers v, Evans, 5 B, & B, 367.

The fact of Wiebe having given the firm some seeurity for the
debt does not seem to me to affeet the assignment or to render
the assignee ineapable of bringing this action ander the statute.

Under section 33 of The Assignments Aet, RS, ch. 7, a
transfer of property “‘made by any person at a time when he is
in insolvent eireumstances, or is unable to pay his debts in full,
or knows that he is on the eve of insolveney, with intent to de-
feat, delay or prejudice his ereditors, or to give one or more of
them a preference over his other ereditors or over one or more
of them, or which has such effeet, shall, as against them, be utter-
ly void.”

In The Molsons Bank v, Halter, 18 S.C.R. 88, it was held that

the words “‘or which has such effeet,”” in the similar enaetment
of the Legislature of Ontario, related back only to the portion
referring to the giving of a preference; that they applied only
to a case where that had been done indireetly, which if it had
heen done directly, would have been a preference within the stat-
ute:; that the word “*preference’ in the section implied a volun-
tary act of the debtor: and that the old decisions, that priority
obtained through pressure and not by the voluntary aet of the
debtor did not constitute a preference, applied to this enactment.

In Stephens v, MeArthur, 19 S.C.R. 446, the same interpret-
tion was given to our statute.

After these decisions, by Aet 56 Viet, eh, 20, the Legislature
of Ontario repealed the eclause and substituted for it several
others. The first applied only to transfers, ete., made with intent
to defeat, defraud, hinder or delay ereditors. The second made
void transfers made with intent to give an *‘unjust preference,”’
The words including such as had the effect of giving a prefer-
ence ‘vere not added. But the third clause provided that, if the
transaction had the effect of giving a preference and was im-
peached within sixty days, it should be presumed to have been
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made ““with the intent aforesaid and to be an unjust prefereree,
whether made voluntarily or under pressure.’

In applying this legislation some confliet of judicial opinion
arose upon the question whether the presumption was absolute
or could be rebutted. But the opinion which prevailed was that
the only effeet of the legislation was to abolish the doetrine of
pressure and to leave the question of intent still open and to be
determined in other respects upon the same prineiples as before
the amendment : Lawson v. McGeoch, 22 O.R, 474, 20 A.R. 464
Webster v, Crickmore, 25 AR, 97,

The Legislature finally settled the diffieulty in accordance
with this view by inserting the words prima facie before pre-
sumed,”” and with this amendment the elause is found in R.S.0,
(1897), ch, 147, sec. 2.

After all this legislation and these decisions, our Legislature
undertook to amend section 33 of The Assignments Act by add-
ing a clause framed largely upor the same prineiples as the On-
tario legislation, but differing from it in some respeets. The for-
mer seetion, including transfers having the effeet of giving a pre-
ference, was retained intact, The added elause was as follows :—

““If such transaction with or for a ereditor has the effect of
giving that ereditor a preference over other ereditors of the debt-
or or over one or more of them it shall, in and with respect to any
action or proceeding which within sixty days thereafter is
brought, had or taken to impeach or set aside such transaction,
or if the debtor within the same period after the transaction
makes an assignment for the benefit of his ereditors, be pre-
sumed primd facie to have been made with the intent aforesaid
and to be a preference within the meaning of this seetion and no
pressure on the part of the ereditor will be sufficient to support
the transaction or to rvebut the presumption of preference.™
63 & 64 Viet, ch. 3, see. 1 (M. 1900).

In interpreting this provision it is obviously necessary to
place upon the words ‘‘has the effect of giving that creditor a
preference’” a construetion somewhat different from that given
by the Supreme Court of Canada to the words **has such effeet™
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in the original section. That section declaved utterly void a
transfer which ‘‘has such effect.””  As to it, then, the further
enactment that it should be presumed to be made with a eertain
intent also rendering it void under the previous section was
wholly unnecessary and inoperative. And under the decision a
transfer indueed by pressure should be sufficient to support it
or to rebut the presumption of preference would he meaningless.

In Lawson v. McGeoch, 20 AR., at p. 473, Maclennan, J.,
said: By this additional sub-section 2, the Legislature has dealt
with cases which are not strictly cases of preference. ‘
These are cases where the effect as regards other ereditors is the
same as in cases of preference, namely, where disproportion in
payment or satisfaction is the result, where one ereditor gets an
advantage either in point of security for or satisfaction of his
debt over others,”

This language appears to me to properly deseribe a trans-
action having *‘the effect of giving that ereditor a preference’” in
our amending Aet. Such was the nature of the transaction im-
peached in the present action.

It is not enacted, however, that every transaction having this
effect is to be void, but that it is to be presumed prima facie to
have been made with the intent to prefer and to be a preference,
and, then, that no pressure shall support the transaction or rebut
the presumption of preference. The result is elearly to abolish
entirely what is sometimes ealled the doetrine of pressure, but to
leave the transaction to be judged in other respeets in regard to
the question of preference, upon the same principles as it would
have been under the judge-made law of England, with a legis-
lative declaration of an inference to be drawn from the effeet of
the transaction.

As stated by me in Colquhoun v. Seagram, 11 M.R. at page
347, “The doetrine of fraudulent preference was, in its origin,
a ereation of the English Courts. Tt was thought that if a per-
son, contemplating the falling of his estate within the operation
of the Bankruptey Aets, used a portion of his estate in satisfying
or securing one ereditor, and thus withdrew it from the fund to
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be divided among his ereditors generally, this was an evasion of
the objeets of the Aets, amounting to a frand.”’

To constitute such a frand two things were considered neces-
sary: First, that the payment, delivery or transfer should have
been made in contemplation of bankruptey : and, secondly, that
it should have been the voluntary act of the debtor: Tudor’s
Leading Cases in Mere, Law, 2nd ed,, p. 534; Strachan v, Barton,
11 Ex. 647: Morgan v. Brundrett, 5 B. & Ad. 289,

Thus, there arose two separate guestions for the determina-
tion of a jury. First, as to econtemplation of bankruptey by
the debtor; second, as to the transaction having been his volun-
tary act: Brown v, Kempton, 19 LJ.C.P. 169; Gibson v. Boutts,
3 Se. 229,

The first of these questions cannot arise here, as we have no
bankrupt laws. The Legislature has substituted other alter-
native conditions, namely, that the debtor was in insolvent eir-
cumstances, or was unable to pay his debts in full, or knew that
he was on the eve of insolveney.

In the present case there ean be no doubt that Wiebe, when
he gave the mortgage to Winkler, was in insolvent eireumstances
and unable to pay his debts in full. There remains only the ques-
tion whether the giving of the mortgage was with intent to pre-
fer or was so far the voluntary act of the debtor as to constitute
a preference under the English eases. Upon the construetion
which 1 have given the amending Aet, the execution of the mort-
gage had the effeet of giving Winkler a preference over the un-
secured creditors of Wiebe: and we begin the consideration of
the question propounded with the presumption that the mortgage
was exeeuted with intent to prefer and that it constituted a pre-
ference within the meaning given to that term by the Supreme
Court of Canada.

The impression produced upon my mind by the evidence is
that the mortgage was given solely because Winkler asked for it.
I do not think that Wiebe had any active desire to prefer Wink-
ler to his other ereditors, But he knew the effeet of the transae-
tion, as is evident both from his confessed knowledge of his posi-
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tion and from his demurring to ineluding his dwelling honse when
he was so heavily indebted for the materials used in its construe
tion.  He should be presumed to have intended the natural eon-
sequenees of his own aets, See Gibson v, Boutls, 3 Se, 22

9

Under the statute the transaction is to be taken as none the
less voluntary because of the pressure which indueed it, T do not
think that Wiebe's denial of an intent to prefer, unsupported by
cireumstances, is sufficient to rebut the statutory presumption,
even if we eould rely—as in this case we cannot—upon his un-
derstanding of the expression.

I do not think that Wiebe had entively given up hope that
cirenmstances might oeeur which would place him in a position
to pay oft all his ereditors.  He felt that, if someone would sup
ply the funds to run the mill and his ereditors would give him
time, there was a possibility of the next season turning out so fa-
vorably that he would be able to extricate himself from his diffi-
culties, e naturally desired to take the chance.  He was not
trained in business, and was probably more sangnine than a
shrewd man of business wonld be.  In his view the consideration
of getting time was an important one,

But Wiehe knew that his assets were wholly insufficient to
meet his liabilities, that he was placing Winkler in a position to
realize a larger portion of his claim than he eould pay upon the
claims of his unsecured ereditors or they eonld realize from his
property, and that, by granting this mortgage, he was making the

position of the other ereditors worse than before. As far as he

was coneerned, it was purely a matter of chance whether matters
would be improved by delay. The effeet when the mortgage was
exeeuted was to leave a defieieney,

Upon the question of contemplation of bankruptey, as it arose
in England, these feelings and hopes might possibly be import-
ant, but I deem them wholly unimportant in rebuttal of the pre-
sumption declared by statute,

It was purely a case of yielding
to pressure.

To allow the consideration of time granted under
such eireumstances to rebut the presumption would be to annul
the effeet of the amending Aect.
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In Joluson v. Hope, 17 AR, 10, and Ashley v, Brown, L
500, the Court of Appeal for Ontario held that it is necessary t
show notiee to the transferce of the debtor’s insolvent conditic
The contrary view was taken by the Full Court of this Provine
in Stephens v. MeArthur, 6 MR, 496.  While our decision was
reversed upon appeal to the Supreme Court, this was npon th
ground that the transfer was not made with the intent to give
preference and had not such an effeet.  The question of notie
was untouched by the Supreme Court, and T know of no deecision
binding upon this Court which overrules the view which we tool
in Stephens v. MeArvthur upon this point.

I think that, for the present, I am bound by the decision of
the Full Court, and that such notice should not be required. Bat,

in view of the further discussion of the subject since Stepliens v

MeArthur was decided here and of the express reservation of
opinion by the Supreme Court, I deem it best to make some re
marks upon the question of notice in the present case,

In view of his denial upon oath of the express notice direetly
alleged, and of the confliet of evidence between Wiebe on the one
side and Winkler and Wahn on the other, I am not prepaved to
find affirmatively that Winkler was expressly informed of
Wiebe's insolvent condition. But Winkler admits knowing that
Wiebe's real estate was heavily enenmbered, and that two of his
ereditors, Lang and Penner, had recently combined and obtained
security on his real estate, He elaims to have understood that
this was for $1,700. In reality it was made to seeure $2,900, and
as the deseription for Winkler's mortgage, according to his own
account, was taken from Penner’s, I should consider him affected
by notice of its actual amount so far as that ean be deemed mater
ial. Winkler also knew the nature of the season and the failue
of the erops, which must affect Wiebe's business both as thresher
and as miller. e knew of the failure of the water supply
As a man of business he must be taken to have understood the
effect of these circumstances in depreciating the selling valu
of Wiebe's property .

ITe went to Wiebe and asked for money, and Wiebe told him
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he hadn't any just then, Ile states that Wiebe also told him that

the mill and the two farms wouid pull him through if he had a
good erop, but admits that he knew the erop was bad and that
that was the reason for giving an extension. e also states: *1
think he told me the mill was not paying then, but he said he ex

pected it would when he got more grain.’” He also admits heing

told of the debt to Sehwartz for building materials and Wiche's

objeetion at first to ineluding the house in the mortgage, but

claims only that the amount was understated.  Apparently he
made no inquiries as to other liabilities, althongh he

should
naturally have contemplated the probabilitv of their existence.

In Ashley v. Brown, it was “‘knowledge'” of the debtor's in-
solveney that was said to be necessary. [ do not understand,
however, that by this was meant actual, positive knowledge, or

express and distinet information. The opinion that has prevailed
in Ontario is based upon the view that the legislation is in pari
materia with that in the statute, 13 Eliz, c¢h. 5, which protects
conveyances made upon good consideration, without *‘any man-
ner of notice or knowledge of such covyne, fraud or collusion as
is aforesaid,”” and that an intention to effect what was consid-
ered to be an injustice to innocent parties should not be imputed
to the Legislature, The language of the Aect of Elizabeth is *‘any
manner of notice or knowledge,”" which ineludes construetive no-
tice or gives the ordinary right to infer from circumstances ae-
tual notice not expressly proved otherwise.

In National Bank of Australasia v. Morris, |1892] A.C. 287,
the Judicial Committee of the Privy Council had to consider the
effect of some provisions in an insolveney law of New South
Wales allowing eertain payments to ereditors to be good, with a
proviso that the ereditor should not at the time of payment have
known that the debtor was then insolvent; and their Lordships
held that, *“if the ereditor who receives payment has knowledge
of eircumstances from which ordinary men of business wonld
conclude that the debtor is unable to meet his liabilities, he knows,
within the meaning of the Aet, that the debtor is insolvent.'" ]

This
where the Act expressly required knowledge of insolveney.
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The eonelusion of the Ontario Courts is reached only by im
plying an intended reservation conceived to he necessary for the
prevention of injustice. At any rate the implication should not
wo further than justice demands. I ean eonceive no injustice in
imputing primd facie to a ereditor asking, under the eirenm-
stances of this ease, for a payment which the debtor admits his
inability to make and taking security, with the knowledge which
Winkler admittedly had of Wiebe's affairs and without further
inquiry, notice of the debtor’s insolveney and of the intent and
effeet required to avoid the seeurity.

It is a well established practice to require less elear evidence
of notiee of frand where the transaction is one in which no ac
tual advance of money or property constitutes the consideration
or a part of the consideration for the transfer than in a case of
such advanee,  And it is also a doetrine of Courts of Equity in
many eases to impute construetive notice of facts which might
be learned upon reasonable inquiry suggested by known facts,

In my opinion, if evidenee of notice should be exacted in such
a case as the present, the evidenee that is given should be taken
as ln'mr'} facie sufficient to throw the onus upon the defence. And
while 1 do not find affirmatively that the information was ex-
pressly given as alleged, T am not satisfied that Winkler had not
a great deal more information than he admits, To my mind he
has not discharged himself of the onus.

In this view, I find that, at and before the execution of the

mort . Winkler had notiee of Wiebe's insolveney and of the

mortgage being made with intent to give him a preference over
other ereditors and having such effeet,

There will be judgment deelaring the mortgage null and void
as against the plaintiff and the ereditors for whom he is trustee,
The defendant Winkler must pay the costs of the action.

Judgment for plaintiff
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Notes:
INTENT UNDER PROVINCIAL ACTS

Exeept in Manitoba, it may be regarded as generally settled
that both in regard to the interest to defeat erveditors and the in

tent to prefer, the transferee must be shown to have had notice

if not of the actual interest, at least of the embarrassed condition
of the debtor: Hepburn v, Park (1884), 6 O.R, 472; Burns v
MeKay (1885). 10 O.R. 167; McRober!s v. Steinhoff (1886), 11
O.R. 369.  And this notwithstanding that the effect of the trans
fer as evidenee of the intent has several thmes been the subject of
recent legislation, while the provisions regarding transfers to de
feat ereditors remain substantially as they were when first en
acted.  Parker, Frauds on Creditors, p. 61,

CONCURRENCE OF INTENT.

The weight of authority leans to the view that, in order to con
stitute a fraudulent preference to the erveditor, there must bhe a
coneurrence of intent of the part of both the debt nd ereditor
The Court will not aet of mere suspicion: s v, MeKay

1885), 10 O.R. 167; Hepburn v. Park, supm WeRoberts v

Steinhoff, supra: Ivey v, Knor (1885), 8 O.R. This has been
said to be on the prineiple that if the pers ing security be
imnocent of any frandulent intent, he ean ¢ affected by the

fact, if it be a faet, that there was a frandulent intent unknown
to him in the mind of the borrower: Hepburn v. Park, supra. In
Johnson v, Hope (1890), 17 A.R. 10, it was said that it has al-
ways been the poliey of the law to proteet persons acting bond
fide with an embarrassed debtor, i.e., without notiee that he in
tends to give a preference, and who at the time of the transac
tion has no notice of his (the debtor’s) embarrassed position, is
safe from the penalties imposed by the Aet, It would paralyze
trade and business if transactions entered into in all honesty and
good faith and for valuable consideration, with persons appar-
ently solvent and prosperous, were liable to be undone if later it
was discovered and proved that such persons were at the time in
emba ed cireumstances.  This construetion wonld make the
Aet a trap.  If there is no proof of notice or knowledge of the
debtor’s insolveney, or of any fraudulent intent on his part, it is
held that the tranfer will stand : Gibbons v. MeDonald (1890), 19
OR., p. 293 Ashley v, Brown (1890), 17 A.R., p. 504, The most
recent case in Ontario on this point is Dana v. MeLean (1901),2
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O.L.R. 466, where the Court of Appeal held that as the ereditor
took the transfer in good faith without notice or knowledge or
without any reason to know of the debtor’s insolvenecy, the
transaction could not bhe set aside

The deecision above reported, however, is quite at varianee
with the Ontario and Supreme Court decisions (Molsons Bank v
Halter (1890), 18 S.C.R. 88: Gibbons v. McDonald (1891), 20
S.C.R. 587), it not being regarded as necessary to show notice to
the transferee of the debtor’s insolvent condition : vide supra. 1It,
however, is said to be eontrolled by the deeision of the Full Court
of King's Beneh in Stephen's v. MeArthur (1890), 6 Man, 496.
In that case the facts as found by the Full Court were as follows

At the time the chattel mortgage was given, the mortgagors
were insolvent, but the mortgagee was not aware of that faet

was straightforward and honest, and given in re

The mortg:
sponse to a bond fide demand of plaintifft for seeurity, and not
with any such intent, on either side, as would render it frandu
lent and void under the Statute of 13 Eliz, or under 49 Viet
(Man.), ch. 45, see. 2. It was held that the mortgage was void
as against ereditors, Taylor, C.J.,, said, p. 605: *‘1 eannot come
to any other conelusion than that a conveyance which has the ef

fect of delaying, defeating ereditors, or prefering one ereditor to
another, is void equally with one executed with the intent to do
80."" The judgment here seems to turn rather on the construe-
tion of the words ““which has the effeet’ to delay and defeat,
rather than on the question of the necessity of knowledge in the

transferee.  Vide pp. 5025,

INFERRING INSOLVENCY

Knowledge of insolvent cireumstances may be readily in

ferred. The Insolveney Aect of New South Wales provided that
every payment made by a person before the sequesiration of his
estate to any ereditor on account of any just debt due at the time
of the payment shall be deemed a valid payment provided that
such ereditor shall not at the time of the payment have known
that the debtor was then insolvent: Vide National Bank of Aus-
tralasia v, Morris, |1892] A, C. 287, 66 L.T. 240, 61 L.J.P.C. 32
The faets here were that on the 17th of April, 1886, one Braun
opened an overdraft aceonnt with the Sydney branch of the ap-
pellant bank, whose head office is in Melbourne. His overdrafts
were seenred to the extent of £2,000 by the gnarantee of a gentle-
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named Davies, of whose solveney the bank

was confident
[he eheques in question were paid in by Braun on the 27th and

209th of June, 1887; a time when, as was admitted at the trial,
Brann was insolvent,  On the 8th of September, 1887, his insol
ency was deelared.  The assigneee brought an action to recover

the amount of the cheques so paid to the bank. A

verdiet was
nteved by consent for the plaintiff, with leave reserved to the de
fendants to move to set aside the verdiet. On the motion the
erdiet was sustained and the

defendants appealed from that
mdgment

Fhe Privy Couneil held that if the ereditor who received pay
nt has knowledge of cireumstances from which ordinary men
business would conelude that the debtor is unable to meet his

es, he knows within the meaning of the Aet that the debtor

s insolvent, It appeared that not only had the ereditors cause to
eve the trader to be insolvent, but that they were seriously

measy about his debt to them

The loeal agent of the ereditors
t up that he did not believe or suspeet the debtor to be insol

vent, but the Court thought it was sufficient that he knew faets

which ought to have shown him elearly that the debtor eould not
be but insolvent.  See also Negsworth v
Co. (1883). 3 O.R. 413

Meriden Silver Plating

On the whole question of intent in preferential transactions
Parker’s Frauds on Creditors, ch. 15

rude

pp. 163-168
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[IN THE COURT OF KING'S BENCH FOR MANITOBA.)
[ Berore KILLAM, C.0, DUBUC aAxp RICHARDS, J.1]
CopvILLE v, FRASER

Fraudulent preference—Doctrine of pressure—Motive of debtor in giving
Necurity—Assignments Act, RSM., ch, T, sce, 383—63 and 64 Viet
(M.), ch, 3, see. )

Where in giving a chattel mortga covering all the debtor's assets, it ap
peared that the desire and motive in the mind of the debtor was to make
an arrangement for continuing his business, and to avoid insolvency, the
defendant having induced him to give it by promis
though the defendant, a creditor, was placed in a more
tion than others

Held (Richards, J., dissentiente), that under section 33 of the Assignments
Aet, R.S.M, ch. 7, as amended by 63 and 64 Viet, (m), ch, 3, sec. 1, there
must still be the intent on the part of the debtor to prefer the particular
creditor in order to set aside the impeached conveyance

Ihe presumption arvising under the Aet being only prima facie may be re
butted by evidence and the court may ¢onsider the proved facts as to the
actual intent

Held, also, the court need not determine whether the preferred ereditor was
acting bond fide or really Jooked for a continuance of the business through
an arrangement with other ereditors as it was only the mental attitude
of the debtor that should be eonsidered

of assistance, al
wdvant

ous posi

Tiis was an appeal from the judgment of Bain, J. On the
14th of January, 1901, the plaintiffs recovered judgment against

Rice, who was carrying on business as a general storekeeper, and

a day or two afterwards they issued a writ of execeution against

his goods indorsed to levy 98, and placed it in the sheriff's
hands for execution. Rice was indebted to the defendant also,
and on the 24th of December, 1900, he executed a chattel mort-

gage to the defendant on all the goods that he then had in his

store to seeure the payment of $550, which was about the amount

he then owed him. By the terms of the chattel mortgage, $100
were made payable on the 28th of December following its date
fter. The mort-
gage was filed in the County Conrt office for Dauphin on the
4th of January, 1901, Riece did not pay the $100 on the 28th

of December, and early in January following the defendant

and the balanee in monthly payments theres

took possession of all his goods and removed them to Dauphin,
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and on the 23rd of January sold them for 50 cents on the dollar
on the invoice price,

The plaintiffs sued to have it declared that the chattel mort-
gage from Riee to the defendant was fraudulent and void as
against them; and they elaimed further that, if it should appear
that the defendant had sold and disposed of the goods, he might
be ordered to account for the proceeds of the sale or the value of

the goods,

H. M. Howell, K.C., and T. G. Mathers, for plaintiffs,
H.J. Macdonald, K.C., and A. Haggart, K.C., for defendants.

BaN, J.:—It is quite clear that at the time Rice executed the
chattel mortgage to the defendant, which is in question in this
suit, he was in insolvent eireumstances and unable to pay his
debts in full. The defendant knew, I think, that Rice was in this
position, or, at all events, he had knowledge of ecirecumstances
from which an ordinary man of business would conclude that he
was unable to meet his liabilities : National Bank of Australasia v,
Morris, |1892] A.C. 287. The effect of Rice giving the chattel
mortgage to the defendant on all his goods was to give him a pre-
ference over the plaintiffs and the other ereditors; and I think
the mortgage was given with the intention that it should have
that effect. But the evidence showed that the defendant had in-
sisted on getting security, and, as T think that Rice bond fide
vielded to the demand, I would have to find that the giving of the
mortgage was not his own spontaneous act ; and before the amend-
ment to the Assignments Act in chapter 3 of the statutes of 1900,
the law was settled that a transfer, assignment, ete., given as the
result of bond fide pressure could not be considered to be a fraud-
ulent preference under section 33: Stephen v. MeArthur, 19 S.C.
R. 446; Colquhoun v, Seagram, 11 M.R. 339,

The amendment in question is in the form of a sub-seetion,
added to section 33, and it provides that ““if such a transaction
with or for a ereditor has the effeet of giving that ereditor a pre-
ference over other ereditors of the debtor or over one or more of

S=—C, LR, 03,
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them, it shall in and with respect to any action or proceeding
Wfter is brought to impeach or set

which within sixty days ther
aside such transaction * * * he presumed primi facie to
have been made with the intent aforesaid and to be a preference
within the meaning of this section; and no pressure on the part
of the eveditor will be sufficient to support the transaction or to
rebut the presumption of preference.”

In Stephens v. MeArthur, Mr, Justice Strong said that the
primary and natural import of the word preference is a volun-
tary act of the debtor, and that the term is not applicable to an
act which is brought about by the active influence of the ereditor;
and so, if a ereditor gets an advantage over the other ereditors
by exereising pressure upon the debtor, he does not get a prefer-
ence. nor has the debtor’s aet the effect of giving him a prefer-
ence, in the meaning of the word in section 33. The amendment
applies only to such a transaction as has the effect of giving a
creditor a preference, and it is unfortunate, perhaps, that this
word, with the strict meaning that it has in section 33, should
have heen used by the Legislature,  owever, the direction that
“no pressure will be sufficient to support the transaction or to
rebut the presumption of preference’” is explieit, and I think it
shows clearly that the Legislature intended to do away with what
has come to be ealled the doetrine of pressure, so that, in cases
to which the amendment applies, proof of pressure eannot be eon-
sideved at all as displacing, or tending to displace, the intention
to give a frandulent preference. In the Ontario Aet, which our
Legislature has followed in this amendment, the provision as to
pressure is not as explieit or as comprehensive as it is here; but
the Ontario Courts have held that it had the effect of doing away
altogether with the doetrine of pressuve: Webster v, Crickmore,
25 A.R. 97: Lawson v, McGieoch, 20 AR, 464,

Whether this provision in the amendment applies to all eases,
or only to those in whieh the transaction is impeached within
sixty days, is a question that is open to argument ; hut in the pre-
sent case the aetion was begun within sixty days after the chattel

mortgage was executed.
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I think, then, it would have to be held that the chattel mort-
gage was void under section 33 ; but it appears, as the defendant
sets up in his statement of defence, that before the plaintiffs be-
gan this action, though after their exeention against Rice’s goods
had been placed in the sherifi’s hands, the defendant sold and
disposed of the goods he took under the chattel mortgage to a
bona fide purchaser for value. The goods were sold for 50 cents
on the dollar on the invoice price, and realized $512.78; and the
defendant says he discounted the notes which he took from the
purchasers in one of the banks and received the proceeds, On
behall of the defendant, Mr. Macdonald has argued strongly that,
as the defendant has thus disposed of the goods, the plaintiff has
now no remedy against him ; and Union Bank v, Barbour, 12 M.R
166, is cited as a decision in this Court affirming that view,
Although the statute declares that the conveyance which is a
fraudulent preference shall be utterly void, this must be under-
stood to mean only that it is voidable at the election of ereditors,
and it is valid as between the parties to it until it is set aside:
Longway v, Mitehell, 17 Gy, 195; Stuart v. Tremain, 3 O.R. 190 :
23 AR. 51; The Meviden Britannia Co. v,

And it follows from this view that, so far

Meharg v, Lumbers
Braden, 21 AR. 3

as see, 33 extends, erveditors would not be entitled to the relief

the plaintiff asks when onee the property has passed out of the
hands of the frandulent grantee into those of a bowd fide pur-
chaser for value, In Davis v. Wickson, 1 O.R. 369, Boyd, C.,
said: “*The right of the plaintiff in this class of eases is to have
any impediment removed or declared invalid which intercepts
the action of his writ of exeeution: and so long as the property
of the exeention debtor remains distinguishable, and so long as
no purchaser for value and without notice intervenes, so long
may the Court award relief against that property in the hands
of fraudulent or voluntary holders,”’

In Union Bank v. Barbour, 12 M.R. 166, the action was
brought to set aside a conveyance as fraudulent, and for the pay-
ment to the plaintift' of the balanee of purchase money that re-
mained due to the fraudulent grantee hy a subsequent purchaser
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for value, and Taylor, C.J.,, held that the plaintiffs were not en-
titled to succeed. *“ Any right the plaintifft would have to attack
the transaction by which the property was conveyed to Mrs, B. as
fraudulent,”” he said, “‘is derived from the statute, and it goes no
further than giving a right to have the fraudulent conveyanee set
aside as against them."”’

It would appear, however, that the attention of the learned
Chief Justice had not been ealled to section 34 of the Act, which
provides that, ““If the person to whom any such gift, conveyance,
ote., has been made, shall have sold or disposed of the property
which was the subjeet of such gift, conveyance, ete, or any part
thereof, the money or other proceeds realized therefrom may he
seized or recovered as fully and effectually as the property if still
remaining in the possession or control of such person eould have
been seized or recovered.”” This provision is taken from the On-
tario Statutes, R.S.0., 1887, ch. 124, sec. 8; and as MacMahon, J.,
pointed out in Robertson v. Holland, 16 O.R. 532 it was passed
after Stuart v, Tremain, 3 O.R. 190, and with the objeet, probah-
ly, of meeting the difficulty that Boyd, C., had pointed out in that
case, that the statute did not permit the Court to give any relief
to a ereditor when onee the fraudulent assignee had disposed of
the property to a bond fide purchaser.

This provision in the Ontario Act has been much amplified by
subsequent legislation; and between the section in our Act and
the original one in the Ontario Aet, there was this important dif-
ference, that under the latter the right of action was given ex-
clusively to the assignee or to a ereditor suing in his name by or-
der of a Judge. Tt was only in cases, therefore, when the debtor
had assigned under the Aect for the henefit of ereditors that the
provisions applied for following the proceeds of the sale of the
property : Robertson v. Holland, 16 O.R. 536; Tennant v. Gallow,
25 O.R. 56. There is nothing in our Aet, however, that limits
this right of action to the assignee, except in cases where there
has been an assignment under the Aet; and there is no reason that
I ean see why the plaintiffs here should not be given the benefit
of the provisions of the section. At the time they began the ac
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tion they had obtained a judgment against the debtor and had
their exeention against his goods in the sheriff's hands. If, then,
the goods were still in the possession of the defendant, they eould
be seized under the execution as soon as the chattel mortgage was
set aside as fraudulent, and, if it were necessary, the Court could
give consequential relief by way of equitable exeeution, And
what the seetion says is that the proeeeds realized “may be seized
and recovered as fully and effectually as the property if still re-
maining in the possession’’ of the frandulent grantee himself
The sherift cannot seize the money that the defendant has re-
ceived for the goods he sold, but the word “‘recover’ is used as
well as “‘seize””; and the Court has ample power to give effect to
what seems to me to be the clear intention of the section.

This section was not, as far as the report of the case shows,
brought to the attention of the learned Chief Justice on the ar-
gument of The Union Bank v, Barbour; and he seems to have
overlooked it in the deeision of the case. 1 think I am justified,
notwithstanding that case, in holding that the plantifi's are en-
titled to eall upon the defendant for an account of the proceeds
of Riee's goods that he sold. It has not been questioned that the
price at which he sold them was as mueh as the goods were fairly
worth,

By seetion 695 of the Queen’s Beneh Aet priority of elaim
upon what a sheriff realizes under writs of exeeution in his hands
is nbolished ; and the plaintiffs, therefore, as regards any money
that is recovered from the defendant, ave not entitled to be
placed in a better position than they wounld be if the sheriff
realized the money under the exeention,

I think the plaintiffs should have judgment declaring that the
chattel mortgage from Rice to the defendant is void as against
them: that the defendant should account for the moneys that he
has received from the sale of the goods that he took under the
chattel mortgage ; that the defendant do forthwith pay into Court
the amount found due by him on such aceount, or so much there-
of as may be necessary to satisfy the judgment of the plaintiffs
against the said Riee: and that the moneys so paid in be subjeet
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to the further order of the Court, and that for that purpose fur-
ther directions and subsequent costs be reserved. The defendant
must pay the costs of the action.

From this decision defendant appealed to the Full Court

J. 8. Ewart, K.C., and H. J. Macdonald, K.C., for the appel-

lant.
H. M. Howell, K.C., and 7. 6. Mather, for respondents,

February 15th, 1902, Kiuam, C.J.:—Two main questions
arise in the present case, That which is naturally the first is
whether a mortgage to the defendant of the stoek in trade of a re-
tail merchant to secure his indebtedness to the defendant was
made with intent to give the defendant a preference over the
other ereditors or had such effect,

Under the decision of the Supreme Court of Canada in Ste-
phens v. MeArthur, 19 S.C.R. 446, a transaction is not to be con-
sidered as having the effect of giving a preference unless the
debtor has the intent to prefer.

Mr. Justice Bain found that in this case there was the intent
and his decision upon that point is challenged on this appeal.

The received doctrine now in England appears to be that, in
order to avoid a transaction as entered into ‘‘with a view of giv-
ing’’ a ereditor a preference under the Bankruptey Aects, it
should appear that the **dominant’ motive of the debtor was to
give a preference: New, Prance and Garrard’s Trustee v. Hunt-
ing, [1897] 1 Q.B. 607, 2 Q.B. 19; 8.C, sub nom.; Sharp v.
Jackson, [1899] A.C. 419; In re Vautin, [1900] 2 Q.B. 325.

In the first of these cases, Lord Esher, M.R., and Chitty, L.J.,
considered that the word ““view'’ was equivalent to **intention.’
Lord Esher said: ““The question is whether in faet he had the
intention to prefer certain ereditors. It has heen argued that the
debtor must be taken to have intended the natural consequences

of his act. T do not think that is true for this purpose. I think

one must find ont what he really did intend.”’ [1897] 2 Q.B., at
p. 27. These remarks were cited, with approval, by Lord Hals-
bury, L.C., in the House of Lords, [1899] A.C., at p. 421
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I do not understand Lord Esher to have meant that you are
not in any ecase to infer intent from the obvious consequences of
the act. There is anthority to the contrary: Gibson v. Boutts, 3
Se. 229, But while the effect may be to place one ereditor in a
more advantageous position and the debtor may recognize at the
time that this will be the effeet, this may be done for the purpose
of aceomplishing something else; and I conceive it to be clearly
established that what we are to search for under our Act, as
under the English Bankruptey Aets, is the ““dominant™ or gov-
erning motive of the debtor.

I fully conenr in the opinion of the learned Judge, that the
amending Aet, 63 & 64 Viet, eh. 3 (M., 1900), has eliminated the
factor of pressure. But, though speaking subjeet to the develop-
ment of an unexpected combination of faets in some other case,

1 doubt if the amendment has accomplished much more,

Under legislation somewhat similar the Ontario Courts have
held that the effect is not conclusive where the debtor has acted
with some other dominant motive than that of preferring the
ereditor : Lawson v, MeGeoch, 20 A R. 464 ; Webster v, Crickmore,
25 AR. 97; Armstrong v. Johnston, 32 O.R. 15.

In this case the plaintiffs themselves put forward the debtor
as their sole witness to the cirecumstances under which the trans-
action took place and which influenced his aet.  They brought
these out from him as part of their case. They neither treated
him as adverse nor attempted to show that he was incorrect in de-
tails. e was not contradicted.

If the debtor’s aceount is to be taken as correet, it appears to
me that there could not properly be any other inference than
that his dominant motive was to make an arrangement for con-
tinning the business, As we can see the case now, this was prac-
tically hopeless; but parties in his position do not usually recog-
nize this so clearly as it appears afterwards to others. I do not
think that we are warranted in assuming that all this is mere sub-
terfuge. It is true that the amending Aet declares that a primd
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facie presumption is to arise from the effect of a transaction, But
1 do not think that this would justify us in looking only to the
effect and in refusing to attach any weight to the debtor’s account
of the cireumstances upon an assumption that his account has
not heen aceepted by the trial Judge.

It is quite troe that the alleged arrangement betweeen the
debtor and the defendant was not a definite, enforceable agree-
ment.  But for the purpose of estimating intent, this does not
seem to be necessary: In re Wilkinson, 22 Ch.D. 788; Webster
v. Crickmore, supra.

Nor does it appear to me important to determine whether the
defendant’s agent was acting bond fide or anticipating that the
other creditors eould be arranged with and the business continue,
it being only the debtor’s mental attitude that we are consider-
mg.

The vemarks in In re Wilkinson that may seem opposed to
this view related to the question of the transaction being an act
of bankruptey and not to that of the intent to prefer,

The transaction was not attacked as a fraud upon the debtor
himself ; and, while the statement of elaim alleged that the mort-
gage was given with intent to defeat, delay and prejudice the
creditors, there was no attempt to uphold the judgment upon such
a ground.

With econsiderable regret I have eome to the conclusion that
we eannot affirm the judgment. Having formed this opinion up-
on the first ground of appeal, it is unnecessary to express any
opinion upon the second. Such an expression is the less called
for at present, as there scems a probability that the Legislature
will shortly substitute other provisions for those upon which the
difficulty arises.

I would allow the appeal with costs and dismiss the action

with costs.

Ricnarns, J.—1I concur in the views of the Chief Justice that
the dominant motive in the debtor’s mind was the hope that by
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giving the econveyanee he would be enabled to earry on business,
and that it is not necessary that the promises on which the trans-
fer was 2ot should be legally binding on the defendant,

Jut, with deference, 1 am unable to agree that the question
of good faith on the part of defendant’s agent, in making those
promises, is not material,

On a careful consideration of the evidence I am led to the
conelusion that there was not in this case an intention at any
titne to carry out the promises made to the debtor. If so, then I
think that a good consideration to uphold the transaction as
against the plaintiff's has not been shown by proving merely what
wis in the mind of the debtor.

It is strongly arguable from the absence of reference in the
cases to the transferee’s good or bad faith that the question is
nnmaterial.  But, in that absence, 1 feel at liberty, though with
much hesitation, to hold that the question is material. A
debtor facing the question of business failure will usnally grasp
at anything that may be held ont to him as a means of tiding
over. To hold that an undue advantage given by him when in
that condition of mind, on the strength of promises merely made
to proenre that advantage and without intention to fulfil them,
can be maintained and enjoyed by the party making such prom-
ises, seems to me to put a premium on frand.

It is argned that, even if the debtor could set aside such a
transter, a ereditor attacking it can not, as there was no privity
of contraet between him and the ereditor who got the advantage.
The best opinion I can form as to that is that it is the intention
of the Aet to allow the attacking creditor to set aside what the
debtor could, and for that purpose the Aet should, T think, be
liberally, and not strietly construed,

As my brother judges are in favor of allowing the appeal,
and as new legislative enactments are about to be made on the
questions in dispute in this action, it is unnecessary for me to go
into the other points raised, further than to say that I think the
Judgment appealed from should be upheld and a liberal construe-
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b tion in favor of attacking ereditors given to the sections of the
statute in question, Without such they would be of little prac-

tieal value.
Duesee, J., coneurred with Killam, C.J.

Appeal allowed with costs and

action dismissed with costs

Notes:
INTENT TO PREFER IN TRANSACTIONS ATTACKED

WirHIN SIXTY Davs,

In the reported case the transfer was taken out of the statute
beeause the debtor gave it for some other purpose or actuated by
a motive different from that to prefer, This case execellently
illustrates the change introduced by the amendment of 63-—64
Viet, (M) C. 3, see. 1. (which made the Manitoba section practi-
cally similar to that of Ontario and other provinees.) Before the
amendment, as was deeided in Stephens v, MeArthur (1890, 6
Man. 496), where a transaction had the effect of preferring, no
was the intent, the transaction was void. Sinee

matter what
the amendment while the doetrine of pressure has been elimi-
it is not enough that the transaction effects a preferment

nated

of the ereditor. In Sclhwartz v. Winkler, (reported ante, p, 51 it

was pointed out that not every transaction having this effect is ]
to be void, but that it is to he presumed primd facie to have been y
made with the intent to prefer. The transaction is to be judged (
in regard to the question of preference, upon the same prineiple Y
as it wonld have been under the judge-law of England: vide, per ¢
Killam, C.J., ibid. This is also the opinion in Ontari i
Where the debtor has acted with some other dominant motive

than that of preferring the creditor, it has been held the effect 2
is not conelusive: Lawson v. McGeoch (1893), 20 AR. 404; i

Webster v. Crickmore (1898) 25 AR. 97;: Armstrong v. Johnson
(1900), 32 O.R. 15.

In the corresponding section of the Aet in Nova Scotia, R.S.
N.S. (1900), c¢h, 145, see. 4, the words primid facie have heen
omitted and the view appears to have been recently adopted by
the Supreme Court of the Provinee that the question is hut one
of intent and that the presumption of invalidity raised hy the
statute is irrebutable : Shediae v, Buchanan (1903), 1 Com. Law

R., p. 481
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The defence of pressure has been abolished in transactions
attacked within 60 days: Webster v, Crickmore (1898), 25 AR.
97: Schwartz v. Winkler (ante, p. 51). And for a summary
of the statute and case in Ontario on the point, see Dana v, Me-
Lean (1901), 2 O.L.R. at p. 470,

The defence of pressure having been removed, it yet is open
to raise certain other defences, It is open to establish another
intent, as in the case reported here—and in this connection it
may he quaered whether it might not have been argued, in cases
like Halwell v, Township of Wilmot (1897), 24 A.R. 628, Mol-
sons Bank v, Halter (1890), 18 S.C.R. 88; Grant v. Van Nor-
man (1882)

A.R. 526, that another intent was present and that
the doetrine of pressure in the strict sense was not raised: vide
Parker, Frands on Creditors, p. 174, For instance, in the Halwell
v. Wilmot ease, where a defanlting trustee restored trust prop-
erty actuated, as was held, by fear of prosecution and henece by
pressure of cireumstances, it might have been viewed in another
light i.c. that the debtor had a desire to protect himself from
disgrace and punishment. And so, in the ecase of Grant v, Van
Norman where a solicitor restored clients’ moneys to avoid being
struck off the rolls.—Another defence is found in showing that
the transfer was in pursnance of a pre-existing agreement:
Webster v. Crickmore (1898), 25 AR. 97: Breese v. Knox
(1897), 24 AR. 203. So the statutory presumption may he
rebutted by evidence that the transaction was entered into and
consummated in perfectly good faith without any reason to know
or believe that the transferors were, at the time, ineolvent : Dana
v. McLean (1901), 2 O.L.R. 470. So where a new mortgage is
given in substitution of a former one instead of renewing it:
Rogers v, Carroll (1899), 30 O.R. 328,

For a full discussion of the doetrine of ‘‘dominant motive"’
see the English cases of Sharp v. Jackson, [1899] A.C. 419
In re Vautin, [1900] 2 Q.B. 325: Re Lake, [1901] 1 K.B. 710.
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[IN THE SUPREME COURT OF CANADA.]
Mary D. S. CORNWALL, APPELLANT,
AND
Tie Hauirax BANKING CoMPANY, RESPONDENTS,
IN RE EsTATE OF IRA CORNWALL, DECEASED.
ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK

Insurance—Beneficiary not named in policy—Policy not in accord with ap
plication—Mutual mistake—Right to proceeds—Act for benefil of wives
and children—>58 Viet, (N.B.), ch. 25,

O, applied for insurance, the poliey to be payable in event of death to his
wife, but the company, in accordance with its rules, issued a policy pay
able on its face, to the personal representatives though in fact in such
cirenmstances it would pay the’proeeeds only to the bene ¢ named
in the application. . was unaware of this at the time of h eath,

Held (Davis and Mills, JJ.. dissenting), that the wife was entitled to the
proceeds of the policy as i representatives of the estate.

Per Sedgewick, J., The New Brunswick Act (58 V ch. 25) for secur
ing to wi and children the benefit of life insurance applies to accident
insurance as well as to straight life insurance.

Tuis was an appeal from a judgment of the Supreme Court
of New Brunswick, affirming the deeree of the Probate Court,
which declared that the proceeds of a policy on the life of the late
Ira Cornwall belonged to his estate, and not to his widow.

The facts of the case are fully set out in the opinions of the

Judges,

C'. J. Coster, for the appellant.
J. R. Armstrong, K.C., for the respondents,

May 27, 1902.—The Court gave judgment as follows:—

TascnereAv, J.:—This is an appeal from a judgment of the
Supreme Court of New Brunswick, affirming a decree of the
Judge of Probate of St. John, by which, upon the hearing of
passing accounts in the insolvent estate of the late Ira Cornwall,
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the appellant, his widow, on the applieation of the respondent,
ereditor of the estate, was ordered to acconnt for a sum of one
thousand dollars which she has received from an insurance com-
pany upon a poliey for two thousand dollars on her deceased
hushand’s life. She claims that she was the beneficiary under
that policy. The ereditors, on the other hand, claim that the
amount of the insurance passed into the estate of her late
husband.

The substantial facts of the case are not complicated.

On the twenty-sixth day of February, 1896, the late Ira Corn-
wall applied in writing for an accident insurance, the sum to
be insured two thousand dollars, policy to be payable in case
of death by accident under the provisions thereof to present
appellant. The company, however, issned their poliey payable
on its face to the personal representatives of the said Ira
Cornwall.

Hugh Secott, the chief agent for Canada of the insurance com-
pany, stated as follows in his evidence :—

Q.—Why did you not endorse on the policy that it was pay-
able to Mary D. 8. Cornwall, wife of the deceased, as expressed
in application?

Ans.—It is not the practice of this association to do so, and it
never has done so under our management in Canada.

Under such an application and our poliey we would pay the
beneficiary only named in the application.

After receiving the policy from the company, the said Ira
Cornwall, believing that it was payable to his wife, as he had or-
dered it to be, handed it to her and told her that it was payable
to her. She did not look at it, but kept it in her possession as her
own until after his death, after which it was found that it was
through error on its face payable to his personal representatives.

On the 26th July, 1897, while the said policy was in force,
the said Tra Cornwall was found drowned, in the River St. John,
under eireumstances which induced the company to believe that

there had been a breach of the condition in the policy against
suicide,
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The appelllant then applied to the company for payment of
the amount of the policy to her as beneficiary.

The company thereupon set up merely the defence of suicide
and refusal to pay the amount of the insurance. Under the New
Brunswick law, an action could not be brought in the name of the
beneficiary,  Administration had, therefore, to be taken out on
Tra Cornwall’s estate to obtain a nominal plaintiff, and, upon ac-
tion by the appellant as such administratrix for the two thousand
dollars covered by the poliey, the insurance company comprom-
isedd her elaim, and paid her the one thousand dollars now in eon-
troversy,

The Judge of Probate determined that as, in law, the pol-
iey on its face was not payable to the appellant, he eould not re-
cognize the equitable or beneficiary right she elaims, and, there
count for that sum to the estate. With
deference, I think that this determination, though affirmed by

fore, ordered her to ¢

the Supreme Court of the Provinee, is erroneous.

As T view the case, it seems to me to be a very simple one
First, it eannot but be conceded that prineiples of equity govern
the administration of estates in Probate Courts in New Bruns-
wick in the same way, in effeet, as they would if the estate was
being administered in equity., Harrison v. Morehouse, 4 N.B
Rep, 584, Now, it seems to me incontrovertible, upon the evi-
dence upon record, from the facts found and the fair inferences
therefrom, that the deceased believed that the poliey he received
from the company was payable in the case of death to the appel-
Jant, as he had directed in his applieation, and agreed to receive
the policy exclusively upon that belief.  Then, the company

themselves admit that by their real contract the appellant was

case of death, to be the sole benefieiary of the insurance, That
the policy is not in terms payable to her is, therefore, clearly
wutual mistake, And that, under these eirenmstances, a Court
of Equity would not refuse a reformation of the poliey so as t
make it payable to appellant as both parties to it intended it to
be, seems to me plain.

That, in my opinion, concludes the case, The learned counsel
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for the respondents invoked the acquired rights of the ereditors,
and argued that as, at the death of Ira Cornwall, these one thou-
sand dollars had passed to his estate, the appellant was now pre
cluded from asserting any equitable rights in the matter she
might have had during his life. But that is a petitio principii. It
is assumed that she was not ab initio the beneficiary of this insur
ance, Now, that is the very question in issue. And by determin
ing, as we do, that she was, at the date of the poliey, the sole
bheneficiary thereunder, it follows that, at the death of her hus
band, the amount of the poliey did not pass into his estate

I'he respondents” attempt to imply a waiver or an estoppel
against the appellant from certain allegations she made in her
petition for letters of administration entirvely fails. It would be
most unfair to deelare her precluded from now asserting her just
rights merely beeanse she made a mistake of law in such a doen
ment which, as to the respondents, was res inter alios acta

The appeal is allowed with eosts; a deeree to be entered that
the £1,000 in question formed no part of Ira Cornwall’s estate

Costs in all the Courts will be against the respondents,
SEPGEWICK, J.:—1I coneur in the judgment of my brother
Taschereau, but I think it desirable to make a few observations
ting to a point upon which he is silent.
As he has shewn, the poliey in question is one which a Court

Equity would, under the ecirenmstances, rectify upon the

around of mutual mistake, the assured thinking that he was to

receive a poliey payable to his wife and the company thinking

that they were giving him 2 poliey payable to his wife,
Assume then, that the poliey in question is a poliey in which

the widow is named as the beneficiary; what rights does the

ow pessess under it ? It is elear that, at law and apart from
th

he statute, she could not sue upon it beeanse there is no privity
between her and the eompany.

But the company has contracted
with the assured that it, upon his death, will pay the widow. The

contraet is elearly fulfilled and the company s liability has ceascd

t specifieally performs its contract, namely, pays the insu
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ance money to the widow. Upon such payment, in the absence of
special cireumstances or arrangements to the contrary, the trans
i!"'i”” i\‘ f'""’\""‘ |'l“.\l'(l.

I have been unable to find a single case in England or else-
where, where, under such eireumstanees, moneys so paid were
over deelared to be estate funds payable to the excutors or ad
ministrators of the assured. It is only by virtue of the technical
rule as to privity of contract that the insurance moneys ¢ uld
ever come into their hands, and, ecoming into their hands, it
comes there ear-marked, and then, subject to the rights of th
heneficiary named in the policy and forming no part of the gen-
eral estate.

Against this proposition has been cited the celebrated ease of
Cleaver v, Mutual Rese rve Fund Life Association, [1892] 1 Q.B
147, where one Maybrick insured his life for the benefit of his
wife, Mrs. Maybrick, who afterwards murdered him. In that
case the insurance company endeavoured to escape liability upon
the ground that inasmuch as the beneficiary, Mrs, Maybrick, had
murdered her husband, it was not liable, The Court, however,
held that while, on grounds of publie policy, Mrs, Maybrick could
not recover the money, vet the personal representatives were,
nevertheless, linble to the state of which the insurance moneys
in that event would form part.

It is evident in that case that, had Mrs. Maybrick been an in-
nocent woman, she would have been both at law and in equity en
titled to the money. The insurance company had contracted t
pay her, and they would have paid her except for her conduet.
It is true that Lord Esher in his judgment states that at common
law in a case like the present the money would, in the event of
non-payment by the insurance company, to the beneficiary, be
come the estate property, but that statement was not necessar)
to determine the case, and it appears to have been inadvertently
made, because Fry, L.J., states that the effect of the transaction
was, in his opinion, to ereate a contract by the defendants with
James Maybrick that the defendants would, in the event whiel

has oceurrred, pay Florence Maybrick the £2,000 insured. /!
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would be broken by non-payment to her, and he never suggests
that in the event of payment to her the estate could recover it
back.

But if there were any doubt about this, I think the question is
settled by eh. 25 of 58 Viet,, **An Act to seenre to wives and
children the benefit of life insurance.”” It is the enactment here
of the same law which prevails in England and through most of
the Provinees of Canada. It expressly gives the beneficiary, if a
wife or child of the deceased, a beneficial interest in the insur-
ance moneys. The only difficulty suggested is that the poliey here
is not a life insurance policy, but an accident insurance poliey,
and section 3 of the Aect, providing that its provisions shall apply
to every lawful contract of insurance in writing now in foree or
hereafter effected, which is based on the expeetation of human
life,
does not apply.

I cannot see why the contraet here is not based upon the ex-
pectation of human life. The contract so far as this question is
concerned, is that, should the assured die by accident within a
year from its execution, it will pay the amount insured. It ex-
peets him to live, It takes the chance and runs the risk of an
accident bringing him to an untimely end, so that, in my view,
the statute clearly applies.

GIROUARD, J.:—1 concur in the opinion of Mr. Justice Tas-
chereau.
Davies, J, (dissenting) :—For the reasons given by Mr. Jus-

tice Barker in the Supreme Court of New Brunswick, speaking
for the majority of that Court, and to which I feel T ean add lit-
tle if anything useful, I am of opinion that this appeal should
be dismissed with costs,

To my mind the reasoning of Mr. Justice Barker is eonclusive,
There was admittedly no mutual mistake in the issue of the pol-
iey by the company in the form it did and making the amount
insured payable in ease of death by accident to the executors of

6—c.L.R. "03.
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the assured. And I thoroughly coneur with Mr. Justice Barker
that, the company having paid the sum of $1,000 as a compromise
to the administratrix of the estate in an action brought by her
to recover the money on the policy, the evidence of Mr. Scott as
to the general practice of the insurance company in paying the
beneficiary only, in cases where an application for insurance
named a beneficiary, and the policy issues payable instead to the
insured’s exeentors, is of no importance in the present case,—
even if it should have been admitted at all.

There having been no mutual mistake there can of course be
no reformation. Even if the policy was reformed as now con-
tended for, unless the New Brunswick Statute **Securing to wives
and ehildren the benefit of life insurance’” was held applicable to
an “‘accident’” poliey, the reformation of the poliey would not
avail the appellant.

I quite agree with Mr, Justice Barker that, outside of the stat-
ute and in the absence of any independent act of the assured de-
claring a trust respecting the moneys payable under the poliey
for the benefit of his wife or assigning them to or for her benefit,
the proceeds of the policy would go to the estate.  But as the
proper eonstruction of this statute, and its application to such
a policy as the one in question, was not argued before us and, in
the view I take of this appeal, it is not necessary to decide this
question, I express no opinion upon it.

Mines, J. (dissenting) :—I am of the same opinion as my

brother Davi

Appeal allowed with costs.

Solicitor for the appellant: C. J. Coster.
Solicitor for the vespondents: J. R. Armstrong.

Notes:
INSURANCE FOR BENEFIT OF WIFE AND CHILDREN,
1. Statutory Enactments Regarding.

Most of the Provinees have legislation which secures to wives
and children the benefit of insurance by the husband. It gives
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the wife, children, grandchildren and mother of the deceased a
benefieial interest in the insurance moneys. The following are
the different enactments: Nova Scotia: RS, (5th Ser.), 1884, ch.
94, see, 12, Manitoba: **The Life Assurance Aet,”’” R.S., 1891,
ch, =%, sees, 2-4, 26. British Columbia : **The Families Insurance
Act,”" RS, 1897, eh, 100, see, 7. Quebec: Civil Code, sees. :
a4, 5604, Owntario: **The Insurance Aet,”” R.S., 1897, see, 159,
New Brunswick : 58 Viet,, eh, 25, see. 6.

I Ontario, Manitoba, British Columbia and Quebee th
legislation is, in terms, wide enongh to cover not only life insur-
ance, but also aceident. The British Columbia Statute (R.S.B.C.,
1807, ch, 104) contains (see. 3) a provision that the Aet “‘shall
apply to every lawful contract of insurance. .. ... which is based
on the cepectation of hwman life.”” In Ontario, the provisions of
section 159, ch, 203, R.8.0., 1897, are, when read in connection
with sub-see. 9 of see. 159, and sub-sees. 37 and 41 of see. 2, wide
enough to cover accident, as well as other kinds of insurance,
The Manitoba Aet, 61 Viet. (M.), ch. 25, see. 2, makes the pro-
visions of chapter 88 “‘applicable to and inclusive of policies of
insurance on the lives of married men. And the Quebee statute
covers any poliey of insuranee held by the hushand on his life,
In view of these various provisions it may be fairly eoncluded
that the decision of Sedgewick, J., above, would apply in the
Provinees mentioned.

2, “Create a Trust.”

Where the words of the statute are in terms or effect ‘‘ ereate
a trust for the benefit of the wife or children,”” a vested interest
is created, provided the beneficiary survive, and, contingent on
that and if no subsequent variation of the insured be made, the
assignee of a beneficiary will sueceed to the benefits of the pol-
ey

In Re Adam’s Policy Trusts (1883). 23 C.D. !

, Chitty, J.
held that these words, taken with the effect of the poliey, consti-
tuted a declaration of an exeeuted trust, and in Re Seyton

1857), 34 C.D. 511, it was doubted whether anything but the
policy was to be looked at in determining what the trust was, In
Ontario, Scott v. Seott (1890), 20 O.R. 313, holds that not only
the proceeds, but the poliey itself was not to be under the control
of the husband, or to form part of the estate: vide, In re Turn-
bull, [1897] 2 Ch. 415. This agrees with the view held in Cleav-
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er v. Mutual Reserve, ete., Association, [1892] 1 Q.B. 147, where
it was pointed out that the poliey does not vest in husband’s per-
sonal representatives at his death in trust so long as any object
of the trust remains unperformed.

Under the Ontario Aet, see. 159, sub-see, 1, the insurance con-
tract ereates a trust in favor of the benefieiary, but it is only the
money payable thereunder that is not subject to the control of
the insured, and forms no part of his estate so long as any object
of the trust remains. It is elear, therefore, that the view ex-
pressed in Re Scyton, ante, is the eorreet view of the scope of the
Ontario Aect, i.c., that the policy ean only be looked at in deter-

mining the trust.

The right to ereate a trust apart from the Statutes has been
recognized in Wicksteed v. Munro (1886), 13 A.R. 486, and Fish-
er v, Fisher (1898), 25 A.R. 108,

But the contraet is with the husband alone, the wife being no
party to it. Hence the right to sue will not vest in her, but in the
husband s representatives '

The words **ereate a trnst”” or words of similar import, must
be read with what follows and there is no vested interest given
by the trust to a beneficiary who dies before a policy matures
Re Adam’s Policy Trusts (1883), L.R. 23 C.D. 525; I'n re Seyton
(1887), L.R. 34 C.D. 511; Re Davies, [1892] 3 ( 63. Boyd, C.,
in Re McKellar (1901), 37 C.L.J. (N.S.) 403, said: ** It does not
appear to me desirable to incorporate the somewhat technical and

not always satisfactory doetrine as to the vesting of legacies into
these policies of insurance.” But in the United States decision of
Millard v. Brayton (1901), 52 L.R.A. 117, a poliey on a man’s
life for the benefit of his wife and, in case of her death, payable
to his children was held to be a eontract with the wife and to
give the children, in case of her death during his lifetime, a
vested interest which will inure to their estates if they die while
the father is living.

A poliey may be effected, assigned or settled on a beneficiary
according to the ordinary rules of law. The insurer will not, in
such a ease, obtain the benefit of the Aet and secure the procecds
from his ereditors to the extent of the Aet, unless the settlement
is valid by the ordinary requirement of law relating to settlie-
ments of personal property, both as to form and substanece: Re
Roddick (1896), 27 O.R. 537 Book v, Book (1900), 32 O.R. 206 ;
1 O.L.R. 86; Connceticut Mutual Life v. Burroughs (1867), 34
Conn., p. 315,
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Burton, C.J.0., in Fisher v. Fisher (1898), 25 AR, 108, said
that when onee a poliey was issued in favor of wife or ehildren, it
beeame an irvevocable trust, placing it not only beyond the reach
of the husband’s ereditors, but beyond his control. But (per
MeLennan, J.A., ibid, p. 116) there remains to the husband a
hit, a contingent reversion, in the event of his surviving his

In Ontario it has been settled (Fisher v, Fisher, supra), that
a poliey which falls within the wording of the Insurance Aet, see
154, is controlled by it, and, if so, ereates a trust in favor of the
named benefieiary, if within the preferred elass, and ean only be
dealt with to the extent which the Aet permits (vide, see. 151, see
3, see. 160 sub-see, 1 and 2) and exeept to that extent is irre

voeable unless the sole or only surviving beneficiary does in the
ifetime of the insured: Re Femwick (1898), 30 O.R. 483 In re
Wilson (1897), 30 O.R. 486 ; Racher v, Pew (18991, 30 O.R. 483
Fisher v, Fisher, supra; Scott v. Scott (1890), 20 O.R. 313 ; King
v. Yorston (1895), 27 O.R. 1; Re Harrison (1900), 31 O.R. 314;
Wingeaud v, Packer (1891), 21 O.R. 267, 19 AR, 290; Polls v
Potts (1900), 31 O.R. 452; Book v. Book, supra; Re Snyder
1002), 4 O.L.R. 320, And further, if such a state of cirenm
stances exists (as is usnally the ease), that what is done is what
the Aets deseribe, then the Aets will govern and the control of
the henefits of the poliey will pass from the insured, exeept so far
1s he is permitted by the Aets to vary and change the beneficiary
r the appointment. It is not necessary that the poliey or other

vstrument shonld be expressed to be made in pursuance of the
\ets. Tf it is such a poliey or deelaration as is mentioned in the
Act, this is sufficient : Fisher v. Fisher, supra

The will of the insured is a writing within the meaning of see
tion 159 of the Ontario Aet: Be Lynn (1891), 20 O.R. 475; Beam
v. Beam (1893), 24 O.R. 189; McKibbon v. Feegan (1893), 21
A.R. 87

N.B.—A very excellent article on the above question by C
B. Labatt, Esq., may be found in (1900), 36 C.L.J., pp. 25
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[IN THE COURT OF APPEAL FOR ONTARIO.]

RE City oF KinesTon AND KINGSTON Ligut, HEAT AND Power
COMPANY,

Company=—Franchise—~Sale of gas works to municipal corporation—Arbi-
se—Ten per cent. addition—" Works, plant, appliances

tration as to pr
and property "—Rule of Ejudem Generis,

By an agreement between the parties, the corporation of Kingston and the
company, the former was to have the option of plm-h;n-in;_' and acquiring
all the works, plant, appliances and property of the company upon giving
to the company one year's notice of their intention pr vious to the ex-
piration of the period of the contract, at a price to be fixéd by arbitration
under the .\quivnp.(l Act. The arbitrators in ascertaining the price, did
not inelude anything for the earning power or franchise and rights of the
company, nor did they allow ten per cent. addition to the price as upon
expropriation under R.S.0. (1887), ch. 164, sec. 99,

Held, that they were right in so doing.

Decision of Lount, J., affirmed.

Tris was an appeal by the company from an order of Lount,
J.. dismissing an appeal by the company from the award of
the majority of three arbitrators appointed to aseertain the
price to be paid upon a purchase by the city corporation of the
works, ete., of the company. The facts are stated in the judg-
ment of Louxt, J., which follows:-

J

March 14, 1902, LOUNT,

This was an appeal by the eompany from an award of the
arbitrators appointed in this matter, or for an order setting
aside the award or referring it back to the arbitrators.

By an agreement between the parties, dated July 14th, 1896,
having five years to run from January 1st, 1897, it was agreed
that at the expiration of a certain contract contained in the
agreement, the corporation should have the option of pur-
chasing and acquiring all the works, plant, appliances and prop-
erty of the company used for light, heat and power purposes,
both gas and eleetrie, upon giving to the company one year's
notice of their intention previous to the expiration of the period

of the contract of a price to be fixed by three arbitrators to b
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chosen as therein mentioned, such arbitration to be held under
the provisions of the Municipal Aet,

Notice hy the corporation was duly given. The arbitrators

Judge MeDougall for the corporation, Judge Price for the
company, and Judge MaeTavish, the third arbitrator, chosen
by the other two arbitrators—were duly appointed.

The arbitrators entered upon the reference, and made their
award on November 15th, 1901, which is as follows:

“We find and fix the value of the works, plant, appliances
and property of the company used for light, heat and power
purposes, hoth gas and electricity (not including anything for
the earning power or franchise and rights of the company) at
one hundred and seventy thousand, three hundred and seventy-
three dollars ($170.373).  Judge MacTavish and Judge
MeDougall, two of the said arbitrators (Judge Price being of
the contrary view) are of the opinion that upon the true con-
struction of the agreement of July 14th, 1896, between the
said parties above referred to, the said company is not entitled
to he allowed any sum as the value of the franchise or rights
conferred upon the said company by 54 Viet,, ¢h, 107 (0.), or
otherwise.

“In fixing the price referred to in clause 11 of the said
agreement, the said arbitrators, however, have heard and con-
sidered evidenee upon the value of the said franchise and rights,
and place the value of the same at the sum of eighty thousand
dollars ($80,000) if the company is entitled to any sum there-
for.

“The arbitrators have not included any amount represent-
ing the ten per cent. addition provided for in see. 99 of R.S.0.
1887, ch, 164, and incorporated with 54 Viet,, ¢h, 107 (0.), in
arriving at the said sum of one hundred and seventy thousand,
three hundred and seventy-three dollars or the said sum of
cighty thousand dollars; Judge Price contending that to the
present value ten per cent. shonld be awarded to the company.”

From this award the company now appeal, asking that it
be set aside or referred back on the following grounds: 1st.
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That in addition to the amount allowed to the eompany hy
the award, the 80,000 found by the arbitrators to be the value
of the franchise or woodwill was part of the company’s pro-

perty which the arbitrators were required hy the agreement of

erence to value and allow to the company:
ond. That the valuation of the works, plant, appliances and
property of the company be inereased hy $80,000, as heing part
of the actual value thereof as a going eoncern:

drd. Or that to the value of the works, plant, appliances
and property ten per cent. of the amount of value placed thereon
be added in accordance with the direetion of the statutes re-
ferred to in the award;

tth. Or by way of appeal that the conclusions denying the
right of the company to have the value of the franchise or
goodwill allowed is erroneous, and the value of the franchise
or voodwill should have bheen allowed to the company as part
of their claim:

S5th., Or that the $80,000 should have heen, but was not,
added to the value of the said works, plant, appliances and
property of the eompany

Gth, Or that the arbitrators should in any event have allowed
the said ten per cent. and have added the same to the amount
of the award.

Counsel for the corporation took the preliminary objeetion
that under the agreement the submission being a voluntary one,
and with no provision for an appeal from the award, it is final.
I heard arenment on this objeetion and on the merits, but from
the conelusion 1 have come to on the merits T have not felt it
necessary to dispose of the preliminary ohjectiop

It was strongly

ed upon me by counsel for the company
that the word “‘property,’’ as nsed in the agreement, included
the franchise or goodwill of the company, and therefore the
#80,000 should have been allowed by the arbitrators in fixing
the price for ““all the works, plant, appliances and property of

iy used for light, heat and power purposes, both gas

the comps

and eleetric.”” 1 have not been able to reach this conelusion
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In n

1y opinion, the determination of the question is not to
1

ecided by the meaning

to be attached to the word **property,””
but by

the fair interpretation and eonstruction of the agree
ment,

By 54 Viet, (1891), ¢h. 107, see. 10 (O
see. 35 of the Aet 11 Viet., eh. 6,

K

it is provided that
meorporating the City of
ingston Gas and Light Company **is repealed’™ (this seetion
provided that the Aet shall be and

remain in foree for fifty
yvears and no longer) ““hut at

any time from and after the ex

passing of this Aet the cor
poration of the city of Kingston shall have the

ration of twenty years from the

right on giving

twelve months” notiee to the Kingston Light, Heat and Power

Company of sueh their intention, to expropriate the works and

property of the said eompany under and in aceordanee with
the provisions of the general Aet in that behalf, being eh. 164

f the Revised Statutes of Ontario, 1887, or any Act amending

and the said eorporation shall have and possess all
the powers, rights

the same;

and privileges conferved by the Legislatur
of Ontario on any company incorporated under R.S.0. 1887
ch. 165, or on municipalities hy R.8.0. 1887, ¢h. 191, and noth
ing in this Act contained shall effect the rights and powers of
the said eorporation under the last named Aet or under any
Act of the Legislature of Ontario passed or to |

he ||,|\\<v.|,“
This Act was passed on May 4th, 1891, and bat for th
right of the corporation to expropriate the works and property
it the expiration of twenty years from the passing thereof, the
ompany would have a fifty vears’ hise.  Th

franchis richt of

10 would, but for the
wwreement of July 14th, 1896, be not bhefore May 4th, 1911
The parties, however, by the agreement agreed that at the expira
tien of this contraet

the corporation to expropriate under sec

that is, five years from the 1st day of Janu
ry. 1897—the corporation shall have the option of purchasing
and aequiring all the works, plant, appliances and property of

the company used for light, heat and power purposes, both

gas and eleetrie, upon giving the company one year’s notice of

their intention previous to the expiration of the period of the
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contract, at a priee to be fixed by arbitrators, ete., and that such
arbitration shall be procecded with forthwith after the giving
of the said notice, and shall be held under the provisions of the
Munieipai Aet.

The submission to arbitration is a voluntary one, and not
under see. 10 of 54 Viet,, c¢h, 107,

By clause 12 of the agreement, it is provided that forthwith
after the corporation shall have given the notice of their inten
tion to exereise their option, the corporation shall have aceess
to the works, plant, property and appliances of the company

By clause 15 it is provided that in the event of the works,
plant and property of the company being acquired by the cor-
poration, then the company shall cease to exist as a corporat
body for the purposes for which they were constituted, except
as far as may be necessary to wind up the affairs of the com
pany, ana shall surrender, assign, transfer and set over to the
corporation all their rights, franchises, privileges and immum
ties. In my opinion the word *‘property oas used  in these
elauses, can only be held to mean tangible and not intangibl
property, such as the franchise or goodwill of the company

The corporation were not under any necessity to purchas
and acquire the franchise of the company; for all purposes
necessary, the corporation conld and can operate under and by
virtue of the Municipal Light and Heat Aect, R.S.0. ch. 191

What was agreed to be paid for under clause 11 are the works
plant, appliances and property used for light, heat and power
purposes, I think the doetrine of ejusdem generis ;_||>plin'\. In
Anderson v. Anderson, [1895] 1 Q.B. at p. 753, Lord Esher,
M.R., says: ‘‘Nothing can well be plainer than that to shew
that primd facie general words are to be taken in their larger
sense, unless you can find that in the particular ease the tru
construetion of the instrument requires you to conclude that
they are intended to be used in a sense limited to things ejusdem
generis with those which have been specifically mentioned be
fore.™”

The word ““property’ as used in the agreement is on the
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fair construetion of the instrument limited to the preceding
words, and these words are not to be construed so as to inelude
such an intangible right as the franchise or goodwill of the
company.

In Church v. Mundy (1808), 15 Ves, 396, at p. 406, Lord

Eldon said: *“The best rule of eonstruetion is that which takes
the words to comprehend a subjeet that falls within their usual
sense, unless there is something like declarations plain to the
contrary.”
The limited sense is, 1 think, shewn in elause 12, where it is
provided that the corporation shall have access to the works,
plant, property and appliances of the company. What is here
meant is that the corporation shall have access to the tangible
property. Again, the 15th clause provides ‘“that in the event
of the works, plant and property being acquired by the corpora-
tion the company shall cease to exist as a corporate body for the
purposes for which they are constituted, except so far as may
be necessary to wind up the affairs of the company, and shall
surrender, assign, transfer and set over to the corporation all
their rights, franchises, privileges and immunities,”” That is,
as I read it, the corporation having acquired the tangible prop-
erty at a price to be fixed hy arbitration, the company ceases
to exist, and, as part of the bargain, surrender or yield up with-
out other eonsideration their franchise and rights.

Moreover, by clause 15, the words “*rights, franchises, privi-
leges and immunities™ are expressly used, and these words are
not used in the preceding clanses. If it had been intended that
the value of the rights, franchises, privileges and immunities
were to be paid for at a price to be fixed by the arbitrators, one
would expect to find express provision made or appropriate
words used in clauses 11 and 12,

By the agreement the rights and privileges of the company
were terminable at the option of the company in twenty years

that is, in May, 1911—at which time, if the ecorporation
should eleet to purchase the works, ete., the privileges and
franchises of the company would cease to exist,
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See The Toronto Street Railway Company v, The City of
Toronto, 20 AR, 125, and in appeal, [1893] A.C, 506, where
Sir Richard Couch, at p. 515, quotes with approval from the
Judgment of Burton, J.: “*We are dealing, therefore, with the
license or consent given for that fixed term of thirty years, at
the expiry of which, according to my reading of the agree
ment, the corporition having elected to exereise its option of
purchasing, the privileges or franchises of the railway company
('I'il\\"l.“

The parties having agreed to aceelerate the time and shorten
the period from twenty to five years, the same concelusion wonld
apply at the end of five years as wounld be applicable at the end
of twenty years—the privileges and franchises of the company
wonld cease,

As to the right of the eo

any to have ten per eentwn

added to the valuation fixed for the works, plant, appliances
and property, I do not see how this can be upheld. By R.S.0
1887, ch. 164, see. 99, ““The arbitrators in determining the

wety, shall first e

amount to be paid for sueh works and proj
termine the actual value thereof, having regard to what the
same wonld cost if the works should be then construeted or the
property then bought, making due allowances for deterioration
wear and tear, and making all other proper allowances, and

shall inerease the amount so aseertained |

woten per centum
thereof, which inereased sum the arbitrators shall award as the
amount to be paid by the eorporation to the company, with
interest from the date of the award.”™ The ten per centum to
be allowed by this section is when there has been an expropria
tion hy the corporation of the company’s property under the
Act, and is allowed apparvently as consideration for the exereis
of that right of expropriation, and as compensation for disturh
ance and for the interference with and determination of the
company’s vights and privileges against the assent of the com-
pany,

It is entirely different in this case. There has been no ex-

propriation. The snbmission to arbitration is voluntary: the
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terms and conditions are expressed in the agreement; nothing

is there said as to any allowance of ten per centum. This agree-
ment must eontrol, and not the provision of see, 99 of the Aet

referred to.
Motion dismissed with costs,
From this judgment the present appeal was taken.  The

arguments were heard before Osper, MACLENNAN, Moss
C.J.0.) and Garrow, JJ. A

now

. on the 23rd September, 1902
R. T. Walkem, K.C., and J. L. Whiting, K.C.. for the appel-
lants.

D. M. McIntyre, for the re spondents,

In the arguments the following references were made K¢
G. T. Ry. Co, and Petrie (1901). 2 O.1.R. 286: In re

("hristie

and Toronto Junction (1895), 22 A.R. 21,

S.C.R. 551,

Anderson v, Anderson, [1895] 1 QB. p. 75 Fenwick v,

753,

Schmalz (1868), L.R. 3 C.P. 313, at p. 315; Re Toronto Strect
Ry. Co. (1892), 22 O.R. 374, 20 A.R. 125, [1893] A.C. 511,
Edinburgh Street Tramways Co. v, Lord Provost, ete., of Edin-
burgh, [1894] A.C. 456, at pp. 465-471; Stockton v, Kirk-
leatham, [1893] A.C. 444; In re London City Council and
London Street Tramways Co., [1894] 2 Q.B., pp. 200-1; In re

Wilkes® Estate (1880), 16 Ch.D. 597.

January 26, 1903. The judgment of the Court was delivered
by Moss, C.J.0.:

The main question in this appeal turns upon the proper
construetion of an agreement entered into between the King-
ston Light, Heat and Power Company, and the eity of King-
ston, on the 14th July, 1896,

The City of Kingston Gas and Light Company was incor-
porated by Act of the Legislature of the Provinee of Canada,
11 Viet,, ch. 13, with extensive but not exelusive rights with
regard to the manufacture and supply of gas in the city of
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Kingston.  Under see. 35 of the Act, the company and its
powers were to end at the expiration of fifty years, i.c., on the
23rd Mareh, 1898,

In 1891, the company having in the meantime entered into
an arrangement with the Kingston Electric Light Company for
the purchase of its plant, an Aect of the Legislature of Ontario,
54 Viet., ¢h. 107, validated the agreement and changed the name
of the City of Kingston Gas Light Company to the Kingston
Light, Tleat and Power Company. By see. 10 it was enacted
that sec. 35 of 11 Viet., ch. 13, be repealed, thus extending the
duration of the company. But it also placed a limit to its exist-
ence by providing that, at any time from and after twenty
years from the date of the passing of the ‘Aet (4th May, 1891),
the city of Kingston should have the right to expropriate the
works and property of the company in the manner specified.
By this enactment the company was protected against eompul-
sory parting with its works and property to the eity until May,
1911, But in 1896 the company entered into the agreement
now in question, by which it gave to the city a new right to
aequire the works and property at an earlier period. The
agreement is a lengthy instrument, dealing with several matters

but, as regards the acquisition of the property by the eity, the

substance of it is, that upon the eity giving one year’s notice
previous to the Ist January, 1902, it should have the option of
purchasing and acquiring all the works, plant, appliances, and
property of the company used for light, heat and power pur-
poses, both gas and eleetrie, at a price to be fixed by arbitra
tion: and that, upon the aequisition by the city of the works,
plant, and property, the company should cease to carry on its
business.

The city having exercised its option, it was contended before
the arbitrators, on behalf of the eompany, that in ascertaining
the price to be paid by the city the arbitrators should allow for
the value of the earning power, or franchise, or rights of the
company, under 54 Viet,, ¢h, 107, or otherwise. The majority
of the arbitrators held that the company was not entitled to
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any allowanee in respeet of this elaim.  Their
upheld by Lount, J.,

decision  was
and the company has renewed its eonten-
tion in this Court.

We think the arbitrators placed the correet construetion
upon the agreement.  What the company asks is, in effect, that
it shall be compensated for the termination of the right which,
but tor the agreement, it would have of carrying on the busi-
ness until 1911, That is to say, the ecompany is claiming, not
merely the price of the works, plant, appliances and property
of the company used for light, heat and

power purposes, hut
this price and the price of something else in addition.

No objection has been taken to the amount allowed as th
priee of the works, plant, appliances and property, and we must
issume that, after due consideration of the value, having re-
gard to their purposes and use, there was fairly allowed for
them all that should have been allowed. But the company secks
to add to the sum so allowed something as the value of the earn-
ing power which these works, plant and property might have
in its hands if retained until 1911, There is no langnage in
the agreement to justify this contention. The company elaims
that the right which is thus ended by the agreement is a fran-
chise, and passes under the term “‘property.”” But it is manifest
that the word is not used in its widest sense, and it was not
the intention of either party that it should be so vead. Its
meaning is restricted by the words which precede it, as well
as by those which follow it. Tt was evidently not intended to
comprehend everything the company possessed.  The so-called
franchise is no more included in the word *‘property™ than
the money in the bank, or the book debts or assets of a like
nature belonging to the company. It is far from elear that the
company parted with anything in the nature of a franchise
which it would be of any value to the eity to aequire. The
company could not, and did not, part with its corporate fran-
‘hise.  The privilege of using the streets for the purposes of
the business ended naturally with the purchase of the works,
plant, appliances and property: and it was not needful for the
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city to acquire either one or the other to enable it to ear n

the business,

A good deal was said in argument about the justice of the

city paying for all it acquired under the agreement; but the

eement is, for what

real question on the construetion of the

lid the eity agree to pay? And upon this question the arhites

tors came to the proper conelusion.
The appeal also fails as to the elaim to add 10 per cont
the arbitrators,  The

the amount of the price found by

nothing in the agreement, o
dealing with the case as one of expropriati

in the eircumstances, to warrant

the arbitrators
under the statute,  And, doubtless, the arbitrators in arriving
t the price took all the eircnmstances into consideration, m

made every reasonable allowance,

The appeal should be dismissed.
'




I COMMERCIAL LAW REPORTS, 97

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Tue LoNpoN LIFE INSURANCE COMPANY

¥
Toe MorsonNs BANK,

B and banking—Cheques drawn te

fictitious payeces—Fraud of insur
anee

igent—Payment by bank—~Right of company to recover amount so
paid

N

Vs an assistant superintendant of a branch of the

nd had sole control of its business. He sent

il of whieh, with the exc
ed applicants

(o<

plaintiff company
in a number of applications
ption of five, were fietitions

the names of the
forged Policies were issued

in due course
in question were i

sued to pay the supposed claims of the

pet in whose favour they were drawn, who were thought to

we died. The elaim papers were prepared and forwarded by N. It was

usual after a claim had been passed to send N. a cheque for the amount
of it, payable to the elaimant or his « r; N

to deliver the cheque to
ind obtain a discharge of the elaim under the policy
Each of the cheques was endorsed with the name of the payee and most
of them had been certified by N., and were paid in good faith through

th whom or how

the proper pers

the Ottawa branch of the plaintiffs, to

lid not appear, the
amounts thereof being charged to the

mpany's account. The endorse
ment wd N

Held, that the company, being affected by what v me by N, eould not
dispute the right of the bank to pay the cheques and charge it with the

amounts so paid

Tiis was an action tried hefore Meremra, CLJ.0.P

1w 19th June, 1902

. without
a jury, at Ottawa, on tl

tylesworth, K.C., and Edgar Jeff

Tery, for the plaintifis
Hellmuth, K.C'., and €. H. lvey, for the defendants

The learned Chief Justic

reserved his deeision, and subse
quently delivered the follov

ing jndement
so far as material, are set out:

1 which the faects,

Jannary 16, 1903, Mereorrn, (') The plaintiffs sue to

recover from the defendants, who were their bankers, moneys
which were paid. as the plaintiffs alleg

. without their anthority,
wmd improperly charged to their acceonnt, having been made

apon cheques drawn by the plaintiffs on the defendants, pay-
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able to varvions persons or their order, the endorsements of
which by those persons were, as the plaintiffs allege, not genuine
but forged.

The defendants resist the plaintiffs’ elaim on two grounds:

(1) That in the cirenmstances under which they were issned
all the cheques were payable to fictitious or non-existent persons
within the meaning of sub-sec. 3 of sec. 7 of the Bills of Ex-
change Aet, 1890, and were therefore payable to bearer.

(2) That if they are to be treated as payable to the order
of real payees, the defendants were justified under all the eir-
cumstances in paying them and debiting them to the plaintiffs’
aceount

I will deal first with the second of these contentions, for if
it is made out, it will be unnecessary to consider the first,

There is no doubt upon the evidence that the proceeds of
all the cheques eame into the hands of a man named Niblock,
who was the assistant superintendent of the plaintiff company,
having his office at Ottawa, and were appropriated by him to
his own use by means of a system of fraund and forgery on his
part,

The cheques were issued for the purpose of paying supposed
claims of the several persons in whose favour they were drawn,
under policies of insuranece made by the plaintiffs, and in the
belief by the plaintiffs that the persons upon whose lives the
policies had been granted had died; but in fact none of them
had died, and there was no real elaim by any of the beneficiaries
against the plaintifis,

In all of the cases, except five (those of Burns, McKendry,
Coghill, Miller and Little) the applications on which the policies
were issued were entirely fietitions, the names of the supposed
applicants, and of the supposed signers of the documents which
accompanied them, being forged.

In all of the cases the signatures to the proofs of loss were
also forged, as were the indorsments purporting to be those of

the payees of the cheques.
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In the five eases of the genuine applications, the policies
had lapsed before the dates when the lives were said to have
dropped and the claims were made,

The claim papers were in all the cases forwarded by Nibloek
from Ottawa to the head office of the plaintiffs at London, and
shew on their face that they were in part at least prepared by
him.

With the exception of two (each for 1,000

ANCes were

all the insur-
in the Industrial branch, and for small sums

Nibloek was appointed assistant superintendent on the 23rd
August, 1892, and the earliest of these frandulent elaims was
received at the head office of the plaintiff ecompany on the 25th
February, 1896,

He had under his agreement with his employers, which is
in writing, somewhat extensive powers: but nothing is said in
it as to any eonneetion he should have with the settlement and
payment of elaims under policies issued in respeet of the insur-
anees effected through his office,

It was, however, the practice whenever a elaim was sent in
from his office, after it had been passed, to send him the cheque
for the amount of it, payable to the claimant or supposed elaim-
ant, or his order. Tt was his duty to deliver the cheque to the
person in whose favour it was drawn, and to obtain from him
a discharge of the elaim under the poliey in settlement of which
it was given. According to the evidence of the plaintiffs’
accountant Niblock sometimes paid a elaim in money, and in
such a case returned the cheque for it to the plaintiffs.

It was the practice of the plaintiffs not to notify the elaim-
ants that the cheque had been sent in the case of an insurance
in the Industrial branch, but to do so where the insurance was
not in that branch. Whether or not notices had been sent tc
the supposed claimants in the two ecases of insurance of the
latter character was not shewn, but it is probable from the
testimony given at the trial that notice was not sent in those
cases,

Each of the cheques is indorsed with the name of the payee
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of it all of them exeept two (MeKendry's and Hale's) are also
indorsed by Niblock—his name following that of the payee;
of the cheques thus indorsed three have above the name of
Nibloek, the word “*witness

It was not shewn to whom or how the moneys which were
paid on the cheques were paid

All of the supposed elaimants lived or were represented to

live at or in the vicinity of Ottawa, and the cheques were all
payable at any branch bank ol the defendants, and were paid
through their Ottawa brancl

[he proper conclusion upon the testimony is, I think, that

il the cheques were paid by the defendants in good Taith and
1pe the rvepresentation of Nibloek, aeting for the plaintifis,
that the persons to whom payment was made were the persons
named in the eheques as payees of them. No distinetion in this
respect ought to ! ade, as 1 think, between the e¢heques upon

which Niblock's name was endorsed and the two upon which it
does not appear,  With regard to the former, there is the repre
sentation in writing by Nibloek that the name indorsed as that
of the payee is the genuine signature of the pay for that 1
take to be the effeet of his indorsement: and as to the latter,
though there is not the same kind of representation, there was
I think, equally a representation to the same effeet, for the
proper inferenee is as to those that Nibloek wrote the name of
the pavee intending that the defendants should aceept and act
upon them as their genuine signatures

What was done as to these two cheques was the same
think, as if Niblock in each ease had gone to the defendants
hank with some one whom he represented to be the payee, and
had, upon that representation, induced the officers of the banl
to pay the cheques as bearing the genuine indorsements of the
real payees

Assuming this view to be correct, are the plaintiffs affected
by what was done by Niblock, so as to preclude them from dis
puting the right of the

fendants to pay the cheques and

charge the amount paid to the plaintifis’ account?




COMMERCIAL LAW REPORTS

101
In my opinion they are. Niblock was the representative of

the plaintiffs at Ottawa, having the sole conduet and super-

vision at that point of all the business done through his office
The cheques were sent to him in order that delivery of them

to the person for whom they were intended might be seenred,
and that proper discharges might be obtained from them of
the company’s liability on the policies in respect of which they

were issued.  The plaintiffs knew, or onght to have known, that

their bankers wounld in all probability require the persons pre
senting the cheques for payment to be identified as the persons
named as the payees of them, and that Nibloek was the most
likely, or at least a likely person to be ealled upon to do that,
and as to most of the cheques they had notice that Niblock was
in fact certifying to the bankers the gennineness of the indorse

ments. It was not shewn that the practice of Niblock so certify-

ing was exceptional in these partienlar cases: and the fair
inference is, I think, that he did this throughout the period of
his ageney, which, as T have said, began in the year 1892 hut
drawn from the testimony
given at the trial, T would give leave to the defendants to shew
what the fact is in that

if that inference ought not to he

regard.

It wonld, as it seems to me, be a startling thing, at all events
to business men, if it were to be held that a banker paying the
cheques of his eustomer under circumstances such as existed in
this case should be bound to suffer the loss oceasioned by

the
fraud committed by the

person whom the customer had en-
trusted with the powers and duties which were entrusted to
Nibloek., T am not, T think, required to so decide, but am war-
ranted in holding that the loss must fall, where, in my opinion,

in justice it onght to fall—upon the plaintiffs.

Having reached this conclusion, it is unnecessary to con-
sider the otherwise important and also very difficult question
raised, as to the payees of the cheques being fietitious or non-
existent persons within the meaning of sub-see, 3 of see. 7 of
the Bills of Exchange Aect, 1890.

The action is dismissed with costs.
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Notes:

Fiermiriors or NON-EXISTING PAYEES

The provisions respeeting a cheque or bill payable to a fieti-
tious or non-existing payee in the Bills of Exchange Aect, 1890,
stub-see, 3 of see. T, are very concise, it being stated that in such

a case the cheque or bill may be treated as payable to bearer,

This seetion is a re-enactment of the Imperial Bills of Exchange,
1882, see. 7, sub-see. 3

Chalmers (Bills of Exchange, 5th ed.) says, p. 22: **This
sub-section was inserted in committee in place of a clause work
ing out in detail the effeet of the cases. The words ‘or non-

existing’ seem superfluous: but they were probably intended

to cover the case of Aspitel v. Bryan (1864), 32 L.J.Q.B. 91,
affirmed 33 L.J.Q.B. 328 (where by an arrangement between
the acceptor and indorsee a bill payable to drawe r's order was

drawn and indorsed in the name of a deceased person

defore the Aet it appears that even the holder in due
course conld not enforce a bill which he held under the indorse
ment of a fietitious person, except as against parties who were
privy to the fietion; the exeeption that bills drawn to the order
of a fietitious or non-existing payee might be treated as payable
to bearer was based uniformly upon the law of estoppel, and
applied only against the parties who at the time they became
liable on the bill were cognizant of the fietitious character or
non-existence of the supposed payee: Vagliano v. Bank of Eng-
Tand (1889), 23 Q.B.D. 243, at p. 260, per Bowen, L.J., review-
ing the cases: Story on Bills, sees. 56, 200,
vay the former qualifications, and

“But the Act has swept ¢
now any holder who could recover if the bill had been drawn
payahle to hearer can recover if the payee be fictitions, Where
a bill is payable to the order of a fietitions person, it is obvious
that a genuine indorsement can never be obtained, and in ac
cordance with the langnage of the old cases and text-books, the
Act puts it on the footing of a bill payable to bearer. But
-able to one person, but in the hands of
another, is patently irregular, it is clear that the bill should bhe
indorsed, and perhaps a hond fide holder wonld be justified in
indorsing it in the payee’s name. It might have been better if
the Act had provided that a bill payable to the order of a fieti
tious person might be treated as payable to the order of any
in other words, as indorsable by

inasmuch as a hill p

one who should indorse it, or,
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the bearer. Though the bill may be payable to bearer,

clear that a holder who is party or privy to any frand acquires
no title.  What the Aet has done is to declare that the mere
fact that a bill is payable to a fietitious person shall not effeet
the rights of a person who has received or

paid it in good
faith.”’

In Clutton v. Attenborough, [1895] 2 Q.B. 707, [1897] A.C.
90, a eclerk of the plaintiffs, by fraudulently representing to
them that one B. had done work for them, induced them to
draw cheques in favour of B. 1Ile then forged B.'s name and
negotiated the cheques to the defendant for value, who took

them in good faith. The bankers paid the defendant. When
the transaction was discovered, the plaintiffs sued the

lefendant
for money paid in mistake of fact. It was held that the
was governed hy the Vagliano Case

case

see wnfra), and that the
non-existing person because
the drawers supposed him to be a real person, and that the
cheques were payable to bearer See article in Law Quarterly

Review, Vol. 10, p. 40

payee was not the less a fietitious or

Vagliane'’s Case (1889), 23 Q.B.D., [1801] A.C. 107, gave

Iere the facts were
. to the order of P, &
, and to be indorsed by them, was accepted by the drawee,
Vagliano, payable at his bankers. The bankers

rise to a great conflict of judicial opinion
that a bill purporting to be drawn by A
o
paid it at
maturity. A, was a correspondent of the aceeptor’s, who often
drew bills in favour of P. & Co. It turned out afterwards that
the names and signatures of the drawer and payees were forged
by a elerk of the aceeptor’s, who obtained the money. 1In these
cirenmstances P, & Co. were held to be fictitions payees, and
the bankers could debit the acceptor’s account with the sum so
paid. The reason ascribed by the majority of the Lords for
this holding was that the bill was a fo v throughont and the
real P. & Co. never were, and never were intended to be the
payees. If they had obtained the bill they would not have been
entitled to it, and their indorsement could have eonveyed no

title against the supposed drawer whose name was forged. Tt
was as if the forger had inserted the first name he came across
in a directory,

In an able article dealing with this case, in the Law
Quarterly Review, Vol. 7, p. 216, Mr. Chalmers says, at p. 217:
““The main controversy turned on the construction to be placed
on see. 7, sub-see. 3 . . . In Vagliano’s Case, the bill and
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the transaction it purported to rvepresent were shams through
out. By no possibility could the aceeptor be called on to pay
the amount of the bills again. The instruments in this case
were not bills of exchange, for there was neither drawer nor
payee. They could only be deseribed as bills by estoppel (see
sec. 54 of the Dominion Aect). . . . There was a real firm of
Petridi & Co. (the payees), and how, then, eonld a real person
cease to be a real person and become a fietitious one, beeause the
drawer’s name had been forged? Lord Herschell answered this
by saying it is not a question of intention, but of faet The
instruments in question were not payable to Petridi & Co., as
the forger intended the aceeptor to believe, They represented
no transaction with Petridi & Co., or any existing person. [If
Petridi & Co. had obtained possession of the bills they would
have aequired no rights under them, and if Petridi & Co. had
endorsed them, it is by no means elear that their indorsement
would not have amounted to a forgery. The test is this—was
the bill in faet payable to any existing person? If not, the
name inserted was a mere nominis wmbra, and the payee was a
fietitious person.”’

The signature of a fietitious person must be distinguished
from (a) the forged signature of a real person, and (h) the
signature of a real person using a fietitions name—for instance,
John Smith may trade as **The Toronto Hardware Company,”
and sign accordingly: Schultz v, Astley (1836), 2 Bing. N.C
044

Where a bill is deawn payable to a deceased person in ignor-
ance of his death his personal representatives may enforee the
bill: Murray v. East India Co. (1821), 5 B. & Ald. 204,

Where a note is made payable to a fietitious payee, and not
to his order or bearer, a holder for value cannot maintain an
action against the maker as on a note payable to bearer, as it
is not negotiable: Williams v, Noron (1858), 10 U.C".R.. 259

A note in favor of one who is absent, and who (as it happens)
is dead, is not void, and his exeentors may maintain an action
on it: Grant v. Wilson (1814), 2 Rev, de Leg. 29,

And see Edinburgh Ballarat, cte., (o, v. Sydney (1891), 7
T.L.R. 656: Blodgett v, Jackson (1859), 40 N.II. 21;: Lewin-
sohn v. Kent (1895), 87 Hun. (N.Y.) 257,

Where a bill purporting to be drawn by A. and indorsed
in blank by C., the payee, is accepted supra protest for the
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honour of the drawer, and it turns out that A.'s signature is
forged and S, is a fietitions person, the acceptor for honour is
estopped from setting up these facts if the bill is in the hands
of a holder in due course: Phillips v. Im Thurm (1865), 1
C.B.N.S. 694; LR. 1 C.P. 463,

This clause of the Act as applicable to promissory notes
was discussed in City Bank v, Rowan and Another (1893), 14
N.S.W.R. (Law) 126, The New South Wales Aet

is in the
same words as the Dominion Aet.

The facts were that one W, 8,
called on the defendant, representing that he was acting for
J. 8. & Co., of Melbourne, and entered into negotiations for the
sale of wool. Tater he brought in one J., who, he said, was the
agent of J. S, & Co. in Sydney. On the conclusion of the bar-
gain, a store warrant for the wool was handed to the defendants,
who then handed the promissory note, the subject of the action,
to J., who gave a rveceipt for it. W. 8. and J. forged on the
note an endorsement in the name of J. 8, & Co. and discounted
it at the City Bank. There had been a firm of J. 8. & Co. in
the wool business in Melbonrne; but it had been out

of busi-
ness for some time.

The Court held the case was controlled by
the Vagliano Case, that the payee was a fietitious or non-exist-
ing person, and that the note might be treated as payable to
bearer. The forged endorsement was treated as a nullity, as
the firm of J. 8. & Co. were not real payees, and so could not
indorse.

An interesting note on this case appears in the Law Quar-
terly Review, Vol. 10, p. 44, from the pen of Arthur R. Butter-
worth, who argues very strongly against the application of the
prineiple of the Vagliano Case to cheques and promissory notes,
Briefly, his contention is that the maker of a note himself prom-
ises to pay a sum of money on demand or at a future time.
If he promise to pay a certain existing person only, no one
vlse can, as a general rule, demand payment. If he promise
to pay to a certain existing person’s order, he can, as a general
rule, refuse to pay except on that person’s endorsement, If
he has been induced to make the promise by means of false
representations, ean he not still refuse to pay exeept on that
person’s endorsement? Does the fact that some rogue, who by
false representations got the note made, never intended that the
payee named therein should receive the money, deprive the
promisor of this right to refuse payment if the note is not en-
dorsed by the payee named by him?

Does Vagliano’s Case
establish such a proposition?
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In the United States, an instrument, containing a fictitions

| or non-existent payee, to be payable to bearer must be executed
by the maker or drawer with knowledge that the payee is ficti-

This was the former

tious or non-existent: N.LL., see. 16 (3).
English rule: Minet v. Gibson (1791), 3 Term R. 481; Collis

v. Emett (1791), 1 H. Bl 313; Gibson v. Hunter (1793), 2 H.
Bl 187, 288; Phillips v. Im Thurm (1866), 18 C.B.N.S. 694.




_

1] COMMERCIAL LAW REPORTS, 107

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

(C'RERAR ET Al
V.
Canapian Pacirie R, W, Co. ET AL,

Mechanic's lien—Action—Practice—Affidavit verifying statement of claim
—Particlars of residence of plaintiff.

In the case of an action under the Mechanies' and Wage Earners’ Lien
Act, R.N.0,, 1897, ch. 153, the affidavit verifyving the statement of claim
required by sec. 31 (2) may be made by the plaintifl’s solicitor as agent.

The plaintiffs were day labourers who did work for the defendants on a rail-
way in an unorganized distriet, and it was set forth in the statement of
claim that they resided in that district; the name and address of the
plaintiffs’ solicitor was also stated therein.

Held, that it was not necessary to give more precise particulars of the
places of residence of the plaintifls,

AN appeal by the plaintiffs from an order of the Judge of
the distriet Court of Rainy River, in an action to enforce
mechanies’ liens, directing an amendment of the statement of
claim; and a eross-appeal by the defendants Vigeon Brothers
from the same order in so far as it refused to set aside the state-
ment of claim because not verified by an affidavit or affidavits
made by the plaintiffs. The facts are stated in the ,illli‘..'llll’“ti

The appeal was heard by Boyp, (., in Chambers, on the 6th
Marech, 1903,

J. H. Spence, for the plaintiffs.
H. L. Drayton, for the defendants Vigeon Brothers,

Mareh 6, 1903. Bovp, C.:—IHaving regard to the canons of
construetion laid down in Bickerton v. Dakin (1890-91), 20
O.R. 192, 695, and seeing that the object of the legislation has
been to simplify the procedure, T think the learned Judge
rightly ruled that the affidavits of verification by the solicitor,
as agent, was a sufficient compliance with the statute. The
statutory act which gives vitality to the lien is its due registra-
tion, and this may be effected by the affidavit of an agent or
an assignee of the claimant, The bringing of the action is, as
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it were, aneillary to this, and in order to its enforeement. The
original of R.8.0. 1897, ¢h. 153, see. 31 (2).* provided merely
that the statement of claim should be verified by affidavit
though a form of affidavit was given in the schedule. The r

vised Aet refers to this form in the body of the statute. But
these forms are not of inflexible use, and if the verification is
in the same way and to like effect as in the case of registration,

[ think there has been ‘‘substantial compliance,”” to use the

phrase found in see. 19 (1), with the scheme of the Act,

The learned Judge, however, has directed that the plaintifis
amend the statement of elaim by indorsing thereon “‘the par-
ticulars of the plaintifis’ residence as required by the Rules in
that behalf.” The ten plaintiffs are day’ labourers who did
work for the defendants on the railway in the distriet of Rainy

River, and it is set forth in the statement of claim that they

reside in that distriet. The plaintiffs’ solicitor says in an :
davit that they move about from place to place as they obtain
employment, and it is said that defendants were present during
the carrying on of the work and have knowledge of who the
plaintiffs are, and that the information given as to residence
is as much as is practically possible. It is evident that these
plaintiffs have no fixed place of abode, to which reference conld
be made in order to find them. What may be a salutary pro-
vision as to the ordinary litigant in town or country might work
injustice in the case of newly opened territories, occupied by
“wage-carners”’ who move with their job of work. It is not
desirable nor is it needful that all the niceties of practice in
due sequence should attach to the summary procedure provided
for the realization of workmen's liens.

Now, what are the Rules applicable? In the ease of a writ
of summons, where the plaintiff sues by solieitor, the writ is to
be indorsed with the solicitor’s name and place of business:

Rule 134, True it is, that by the practice in the IHigh Court

*Without issuing a writ of summons, an action under this Act shall
be commenced by filing in the proper office a statement of claim, verified by
affidavit (Form 5).
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and by the incorporation of the form of writ, which is not a
part of the Rule, the address of plaintiff himself is also to he

ziven (ne., his place of residence), But the Rules themselves

only require that to be given when the plaintifft sues in person :
Rule 135, The Rule which applies to this ease is Rule 136:
“Indorsements similar to these mentioned in the two next
preceding Rules shall also be made upon every writ issued and
upon every document by which proceedings ave commenced in
cases where proceedings are commenced otherwise than by writ
of summons,”  This statement of elaim under the Aet R.S.0
1897, ch. 153, see. 31, eontains the name and address of the
solicitor by whom it is issued and filed, and that meets th

legitimate requirements of Rule 136, It was suggested that the

address of the plaintiffs should be set forth in order to facili
tate the obtaining security for costs in a proper case (see Rule
1199), and that is probably the reason why the practice in the
High Court has settled into this form, even when a solicitor
acts for the litigant. But, according to the scheme of the Rules,
it is from the solicitor whose name is indorsed on the process
that the information is to be derived as to the oceupation, place

of abode, and even street and house number, «

f the plaintiff,
in cases where the defendant is at a loss to know his opponent,
or suspeets his absence from the country: Rule 143

I'he Aet allows these wage-carners to group themselves as
Itigants (see. 32), and it would involve much waste of time
and needless expense to have them all personally attend to make
offidmyits as to the claim, or to have their particular wher
abouts in the distriet discovered to enable the solicitor to de
eribe their precise locality at the time of amendment.  They
have a shifting vesidence, and, as it appears that all are within
the limits of the distriet, 1 do not think the action shonld he

stayed till more precise local information is given,

[ allow the appeal with costs in the cause to the plaintiffs,
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Tue RatuseN CoMPANY, LIMITED
AND
THe STANDARD CHEMICAL CCOMPANY,

Company—Arbitration—Matter * arising in the course of the reference "—

Questions of law, &

An agreement between two companies provided that there should be refer-
red to arbitration any dispute, disagreement or difference of opinion
arising between the , in regard to inter alia is *“the meaning
or construction of the agreement ... or “of the mutual obligations of

arties,” or *of any other act, matter or thing relating to or con-
the carryving out of the true spirit, intention and meaning” of

eement.  The agreement further provided that one eompany should
|4|u\|u the other with a certain amount of cordwood to be ecarbonized
into charcoal, the maximum amount of which to be delivered per month
was 85,000 bushels,  Disputes arose between the partie nnl the arbitra
tors were asked to pass on the question of damages fo
livery of charcoal. One of the parties applied under section 41 of the
Arbitration Act, R.8.0,, 1807, ch, 62, for a direction to the arl
state a special e s to what was the true construction of the contract
as to the amount of charcoal ealled for per month:—

Held, that this was a question of law “arising in the course of the refer-
ence " within the meaning of the said seetion, and a special case might
properly be directed as to it which might well include the two other ques
tions in controversy, though had they been the only matters in dispute,
no case should be directed as to them,

Nor is a party to a reference entitled ex debito justitiae to have a direc-
tion given whenever a question of law has arisen in the course of a refer
ence, This rests in the diseretion of the court.

The fact that arbitrators are specially qualified to decide a question of law
is not suflicient to preclude a party to a reference from obtaining a di-
rection.

Different considerations apply to the exercise of the discretion to give leave
to revoke a submission from those which are to be applied in exercising
the discretion to diveet the arbitrators to state a case under the provi
sions of section 41 of RS0, 1807, ch, 62,

This was an applieation by the Standard Chemieal Com-
pany under the Arbitration Aet, R.S.0. 1897, ch. 62, sec. 41, for
a direction to the arbitrators to state a special case. The refer-
ence to arbitration was pursnant to a certain agreement of
July 22nd, 1898, between the two companies, whereby the Rath-
bun Company, being the owners of buildings, machinery, kilns,
power and plant at Deseronto for the production of charcoal
and the conversion of smoke and fumes from wood into wood-
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alcohol and other produets, contracted and agreed with the
Standard Chemical Company for the sale of the smoke and
fumes from wood and for the lease of premises, plant, and privi-
leges, and for the supply of water, steam and power, ete.
Amongst other provisions, the Rathbun Company covenanted
with the Standard Chemical Company to find and provide at
their own expense for daily use, Sundays excepted, a maximum
of 66 cords of cordwood, of which not more than 30 per cent.
should be soft wood, and the balance hardwood, all said wood
to be cut at least four months before delivery; and the Stand-
ard Chemical Company agreed to take the wood from cars
promptly and pile it direet in kilns or retorts, and to employ
competent and satisfactory men to run the kilns and properly
carbonize the wood into charcoal of sunitable quality and with-
out waste, and to carry off the smoke and fumes, and they
were to be entitled to manufacture all by-products of chareoal
and grey acetate of lime, paying for all labour in the carrying
on of this work from the receiving of the wood until the char-
coal was delivered to the Rathbun Company as in the dgree-
ment provided, and the Rathbun Company were to supply them
with all water and steam for power necessary to earry on the
manufacture except during temporary delays caused by any
unavoidable stoppage; and the Standard Chemieal Company
agreed to make such expenditure in the enlargement of the
refinery kilns and retort plant as might be necessary to ensure
the production and delivery of ehareoal from wood to be de-
livered by the vendors to the maximum quantity of 85,000
bushels (of 20 Ibs. per bushel) per month or such less quantity
in the manner required for daily delivery to the Deseronto
Iron Company under their agreement with the Rathbun Com-
pany, but the total expenditure, inclusive of $7,200 agreed to
be contributed by the latter company, was for the purposes of
this agreement, approximated at $30.000,

The 22nd elause provided ‘“‘that in case of any dispute,
disagreement or difference of opinion arising between the said
parties in regard to the meaning or eonstruction of this agree-
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ment, or of any part thereof, or of the mutual and respective
obligations of the said parties, or of the subjects to he referred
to arbitration as hereinafter mentioned, or of any other aet,
matter or thing relating to or concerning the carrying out of
the true spirit, intention, and meaning of these presents, the
sae «shall be determined by arbitration, one arbitrator to be
appointed by each of the parties . . . and the said arbi-
trators, or the majority of them, shall determine the same,
either in a swmmary manner after hearing the elaims and con
tentions of the parties respectively and examining the premises,
or by taking evidence, and they shall have all power necessary
for such purposes, and shall have power over the costs of the
arbitration, and the award of the arbitrators or a majority of

them shall be final and binding on the parties.”’

The motion was argued before Mereprri, C.J.C.P., on
November 18th and 20th, 1902, in Weekly Court.

W. Laidlaw, K.C., and J. Bicknell, K.C., for the Standard
..

Chemical Company.
E. D, Armour, K.C., and ', A, Masten, for the Rathbun

Company.

In the argnments, reference was made to In re Jenison and
Kakabcka Falls Land and Electric Company (1898), 25 AR,
361, 364 In re Palmer & Co. and Hosken & Co., [1898] 1 Q.13
131; Kirk v. West and East India Dock Co. (1887), 12 App. Cas
138 James v, James (1889), 23 Q.B.D. 12; Gibbon v. Parker
(1862). 5 1.1, 584 Adams v. Great Northern of Scotland R.W.
Co., [1891] A.C. 32; In re Grey, Laurier Co. v, Boustead & Co.
(1892), 8 T.L.R. 703; In re Knight, |1892] 2 Q.B. 613,

January 16, 1903, Megeorri, Col.:—This is an application
under see, 41 of the Arbiteation Aet, R.8.0., eh. 62, by the Stand
ard Chemieal Company of Toronto, Limited, one of the parties to
a voluntary reference to arbitration, for a direction to the arbi-
trators to state in the form of a special case for the opinion of
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the Court certain questions of law which have arisen, as they
contend, in the conrse of the reference, within the meaning of
that section,

The parties to the arbitration on the 22nd of July, 1805,
entered into an agreement which provides by its 22nd para-
graph for a reference to arbitration of any dispute, disagree
ment or difference of opinion arising between the parties to it,
in regard to its meaning or construetion, or as to the mutual
and respeetive obligations of the parties, or as to the subjeets
to be referrved to arbitration, or ““any other aet, matter or thing
relating to or concerning the carrying out of the true spirit,
intention and meaning’ of the agreement,

Disputes, disagreements and differences did arise between
the parties, and on April 17th, 1901, the applicants gave to the
Rathbun Company notice that they admitted their obligation
to take the cordwood mentioned in the agreement from the cars
and to employ competent men to operate the kilns and properly
carbonize the cordwood into charcoal of suitable quality and
without waste, and to deliver the chareoal produced to the Rath-
bun Company, and that the applicants alleged that they had
done so,

The notice then, referring, as it says, to the claims against
the applicants by the Rathbun Company for alleged shortage
in the delivery of charcoal under the agreement, states that the
applicants dispute that claim,

Then referring to the 22nd parvagraph of the agreement,
notice is given that the applicants invoke the provisions of that
paragraph ““for the determination of the said elaim of the
Rathbun Company, Limited, for alleged shortage of the delivery
of charcoal produced, or which ought to have been produced,
from the said wood,”” and that the applicants appointed an arbi-
trator ““to hear and determine the said c¢laim of the Rathbun
Company, Limited,”” and require the Rathbun Company to ap
point its arbitrator,

How and when the elaim to which this notice refers was

made hy the Rathbun Company does not appear.
8—c. L.k, '03.
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On May 2nd, 1901, the Rathbun Company gave to the appli-
cants notice of certain alleged breaches by them of the agree-
ment, and of the intention of the Rathbun Company to avail
itself of the powers given to it by the 20th paragraph of the
agreement to take possession of the works and premises of the
applicants.

The breaches alleged ave that the applicants had failed to
manufacture as agreed by them and to carry out the provisions
of the agreement according to the spirit, true intent and mean-
ing of it;

(1) In not delivering to the Rathbun Company pursnant to
the agreement ‘‘a quantity of charcoal ta the extent of 85,000
bushels of 20 pounds to the bushel per month in order that the
Rathbun Company might deliver the same to the Deseronto
Iron Company;

(2) In burning a quantity of about 300 cords of wood out
of the wood delivered and kept in store and reserved for the
purposes of the agreement over and above the maximum quan-
tity of sixty-six cords per day, except Sundays, provided for
by the agreement ;"

““Whereby,’” as the notice reads, ‘‘you, the Standard Chemi-
cal Company, of Toronto, Limited, are in defanlt both as to
proportionate yield of charcoal and as to gross quantity to be
delivered.”

On May 3rd, 1901, the applicants gave to the Rathbun Com-
pany a notice in which they denied that they had failed to manu-
facture and deliver the charcoal according to the spirit, true
intent and meaning of the agreement, disputed the right of the

Rathbun Company to take possession, invoked the provision of
the agreement for a reference to arbitration, and appointed an
arbitrator ‘‘to determine the question whether the Rathbun
Company is entitled to enter into possession of the said premises
in pursnance of the said notice,”” and required the Rathbun

Company to appoint its arbitrator.
On July 10th, 1901, the Rathbun Company gave to the

applicants notice that the latter had not delivered the full quan-
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tity of charcoal which they had agreed by their contract to de-
liver, namely, 85000 bushels of 20 pounds per bushel, per
month ;

That the applicants had unsed more wood than they were
entitled to use under the contract;

That the applicants had not used soft wood in as large a
quantity or proportion as is provided by the contract;

That the applicants had not received the wood in accordance
with their obligation under the contract, and that in conse-
quence the Rathbun Company had been put to expense in un-
loading and piling it;

That the Rathbun Company claimed that it was entitled to
receive and that the applicants were hound to deliver the 85,000
bushels, of 20 pounds per bushel, per month, and that the Rath-
bun Company claimed compensation in damages for the short-
age in delivery of charcoal ;

That the applicants were not entitled to use more than a
quantity of wood equal to 66 cords per day, Sundays excepted,
and the Rathbun Company elaimed eompensation or damages
for the use of the excess in quantity that was used, and that
the applicants were bound to use the proportion of soft wood
mentioned in the contract, and compensation or damages for
the use of soft wood in less quantities and proportions than pro-
vided for by the contract;

That thereafter the proper quantities of wood per day or
per month and proportions of hard and soft wood should be
adhered to and maintained by the applicants;

And that the Rathbun Company claimed that the applicants
had failed to manufacture as agreed and to earry out the pro-
visions of the agreement aceording to the spirit, true intent
and meaning of the delivery of the charcoal for the Deseronto
Iron Company, and had burned more wood than the applicants
were entitled to use, and that such failure, defanlt and wrong-
ful burning continued and occurred for more than fifteen days
before the giving of the notice of taking possession by the
Rathbun Company, dated May 2nd, 1901, whereby the Rathbun
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Company were entitled to possession of the works, pursuant to B
the terms of the contract;

And that the Rathbun Company thereby appointed its arbi-
trator “‘to hear and determine the said claim of the Rathbun
Company.”’

By an instrument exeeuted by both parties, dated Oetober
18th, 1901, addressed to the arbitrators appointed by them
respectively, and to Christopher Robinson, Esquire, K.C., who
was thereby appointed the third arbitrator, (his appointment
being expressed to be made by the parties, to determine the
questions submitted by and in pursuance of the notices of April
17th, 1901, May 3rd, 1901, and July 10th, 1901, already referred
to). the applicants confirmed the appointment made by them
of their arbitrator ““for the determination of the said ques
tions.”” and the Rathbun Company confirmed the appointment
made by it of its arbitrator ““‘for the determination of the said
| questions’”; and the parties agreed that all of the questions r
i ferred should be determined as one reference, and that one
award should be made therein,

The applicants during the course of the reference applied
to the arbitrators to state a case under see. 41 of the Arbitration

Act, R.S.0. 1897, ch. 62, as to various questions which were

I in dispute, and the arbitrators having declined to state a casi
‘1 as to some, at all events, of the questions as to which they had
| reached a conclusion and announced it, this application was
| made
! Upon the argument, I expressed the opinion that as to cer
tain of the questions no direetion should be given, and as to th
others T reserved my decision,
The questions reserved for decision were:
(1) Whether upon the true construction of the contract th
{ applicants were for the sixty-six cords of wood delivered daily,
Sllllll:n)\ |‘\-'|'|lll't|_ hound to deliver 85,000 bushels (of twenty
pounds to the hushel) of charcoal per month, or whether di

livery of what was, or might have been with proper care and

1 S skill and without waste, produced from the wood, though less
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than 85,000 bushels per month, was a compliance with the terms
of the contract,

(2) Whether there had been a breach of the agreement on
the part of the applicants which entitled the Rathun Company
to take possession of the works,

The answer to the first question might and probably would
affect the determination of the second question;

(3) Whether the claim of the Rathbun Company for the
use of more wood than sixty-six cords per day was properly the
subject of a reference to arbitration under the provisions of
paragraph 22 of the agreement,

It was objected by counsel for the Rathbun Company
(1) That the dispute &

5 to the construetion of the contraet
was a question specially referred, and that sec. 41 was inap-
licable because, as it was argued, the question was not there-
fore one “‘arising in the course of the reference®

within the
meaning of the section;

(2) That the applicants were precluded by the course taken
by them on the reference from invoking the aid of the Court
under see, 41;

(3) That at all events as a matter of diseretion the direction
asked for onught not to be made

As to the first objection, I was upon the argument very much
impressed by the contention of Mr. Armour that it would be
anomalous, and was not contemplated by the Legislature, that
where parties had agreed to rvefer a =pecific question, such as
the true construetion of the agreement which had arisen in this
case, to arbitration, either of them should bhe at liberty at the
outset of the proceedings to call upon the arbitrators to state
in the form of a special case for the opinion of the Court the
very question of law which the parties had deliberately chosen
to submit for their arbitrament, and that the questions it was
intended might be so stated were such as arose ineidentally upon
the reference, for example, where the reference was of all matters
in dispute between the parties, and in the course of the refer-
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ence it beeame necessary for the arbitrators to eonstrue an in-
strument, the question of what its true construction was,

Upon further consideration, 1 have come to the conclusion
that the objection is not well founded. Owing to the way in
which the reference to the arbitrators has been effected, it is
necessary to spell out from the various doenments by which it
was completed the subjeet matter of the reference, and as 1
understand the effeet of these docnments, one of the claims of
the Rathbun Company, and the principal one, is that the appli-
eants have not delivered the quantity of charcoal which, under
the terms of the agreement, it was their duty to deliver, and
to recover damages for that breach

The Rathbun Company does not rest this elaim solely npon
the construction of the contract for which they contend, but
while taking the position that that construction is the right
one, they also elaim that even if the contention of the appli-
cants as to the meaning of the contraet is right, there has been
a shortage in the delivery of charcoal for which they are en-
titled to recover damages from the applicants,

The elaim which is by the notice of the applicants of April
17th, 1901, referred to arbitration, is the claim of the Rathbun
Company **‘for alleged shortage of the delivery of chareoal pro-
duced, or which ought to have heen produced, from the said
wood.”’

The claim as to this branch of the case, which is by the
Rathbun Company’s notice of July 10th, 1901, referred, is that
the Rathbun Company was entitled to receive, and that the
applicants were bound to deliver, 85,000 bushels of charcoal of
twenty pounds per bushel, per month, and compensation or
damages for the shortage in delivery of charcoal,

I do not read this as meaning that the question of the obli
gation of the applicants to deliver 85,000 bushels of charcoal
irrespective of what they had or might have produced from
the daily supply of sixty-six cords of wood was specially re-
ferred, but as being a reference of the claim of the Rathbun

Company for damages for short delivery of the charcoal a short-
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age being claimed, whatever view may be taken as to the mean-
ing of the agreement.

I think, therefore, that this question was one arising in the
course of the reference within the meaning of see, 41,

It is in this view unnecessary to express an opinion as to
whether or not the meaning of the words “‘arising in the course
of the reference’ is that for which counsel for the Rathbun
Company econtended.

As to the second question, it is not open to question that
much was done by counsel for the applicants in the course of
the proceedings before the arbitrators to lead to the conelusion
that they did not desire that a case should be stated by the
arbitrators, but were content to leave to them the determination
of all the questions in dispute, including that as to the con-
struction of the agreement, without asking or requiring the
arbitrators to seck the advice of the Court as to that or any
other matter of law, which they were ealled upon to decide. It
does appear, however, that Mr. Laidlaw, who acted as counsel
for the applicants before the arbitrators, at a comparatively
early stage of the proceedings,—at what stage exactly does not
appear,—gave notice that after the evidence had been taken he
would apply to the arbitrators to state a case for the opinion
of the Court, and that application he did make later on with
the result I have already mentioned,

I have doubted whether, in view of these cireumstances, it
is now open to the applicants to obtain a direction to the arbi-
trators under the statute, but I have come to the conclusion
that, having regard to the very large amount at stake and the
fact that the agreement had several years to run, and that the
construction which the arbitrators put upon it will conelude the
applicants not only as to the damages now claimed but as to
future operations under the agreement in the years for which it
has to run, and also to what T cannot help thinking is a serious
question as to the correctness of the interpretation which the
arbitrators have put upon the contract, I ought not to refuse
the application if it is otherwise well founded.
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If it was proper to direct the arbitrators to state a case
where the parties had agreed in writing not to require, or apply
to the Court to require, the arbitrator to state in the form of a
special case for the opinion of the Court any question of law
arising in the cowese of the reference but that such question
should be determined by the arbitrator, it would seem that «
fortiori what happened in this case should not bar the right of
the applicants, if otherwise entitled to do so, to require a ques-
tion of law to be referred under the section. Arbitrators were
directed to state questions of law where the agreement contained
such a provision as I have mentioned, by Mr. Justice Mathew,
in In re Hansloh and Reinhold, Pinner & Co. (1895) 1 Com.
Cas. 215, and I think I safely follow where that distinguished
Judge has led.

Mr. Armour also relied upon the fact that actions had been
brought by the Rathbun Company to restrain the applicants
from proceeding under their notices to arbitrate, and that the
motions for injunction to that end were resisted by the appli-
cants. The object of these actions, it was said, was to have the
construetion of the contract determined by the Court, and it
was urged that having prevented that being done and having
insisted upon the method of determining the questions in dis-
pute being by arbitration, the applicants ought not now to be
allowed to avail themselves of the provisions of see, 41,

The answer to this contention is, T think, that one of the
incidents of an arbitration is or may be the stating of the ques-
tions of law for the opinion of the Court either of the arbitrators’
own motion or when they are directed by the Court to do so,
and it may well be that the applicants preferred, as they had a
right to do, to have their disputes settled by arbitration with
the opportunity, if a proper case was made for that being done,
of having the arbitrators advised by the Court upon any ques-

tion of law that might arise in the course of the reference, to
having the disputes, including questions of fact and assessment
of damages, dealt with in an action,

There remains to be considered the question whether the
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case is one in which in the exereise of its diseretion the Court
should give the direction asked for,

That a party to a reference is not entitled cr debito justitiae
to have the direetion given whenever a question of law has
arisen in the course of the reference, is, 1 think, clear. The
matter is one resting in the diseretion of the Court, and no hard
and fast rule ean be laid down as to when the diseretion should
and when it should not be exercised in favour of giving the diree-
tion, but each ease must depend upon its own facts and eir-
cumstances,

Re Nuttall and Lynton and Barnstaple R.W. Co,, 82 L.T.
17, was referred to by Mr. Armour as authority for the proposi-
tion for which he contended, that where the arbitrators are
specially qualified to deeide the question of law, the diseretion
should not be exercised in favour of giving the direction, but I
do not understand that any such general proposition is laid
down. It is true that Lord Justice Collins says, at page 20,
“TI think that the decisions have gone to this length, that if the
Court is satisfied that there is a real point of law, and that the
arbitrator is not specially ¢ualified to decide that point, the
Court will order the arbitrator to state a special case under
see. 19 of the Aet.”

There is nothing in the judgments of Lord Justice Smith
and Lord Justice Williams indieating that either of them
thought that the fact that the arbitrator was specially qualified
to decide the question of law was sufficient to preclude a party
to the reference from obtaining a direction under the section;
all that was decided was that the giving of the direetion was a
matter resting in the diseretion of the Court, and that in the
cirenmstances of that ease it was proper to give it,

The fact that an arbitrator is specially qualified to decide
the question of law is a cireumstance which, taken in connection
with other eircumstances, may affect the exercise of the disere-
tion, and it may be that as a general rule, as a matter of disere-
tion, where the arbitrator is so qualified and has not dealt with
the question, or there is no reason to think that he will decide
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it erroncously, the direction ought not to be given. It was, [
think, to such a case as this that Lord Justice Collins referred
in the passage which I have quoted from his judgment, and the
ease he was dealing with, as the Court treated the application
(the parties having agreed to that) as if it had been made while
the reference was proceeding, was a case of that kind.

I can see no reason why such a rule should bhe applied
where the arbitrator has ruled upon the question of law, or is
about to do so, and it is open to serious question whether his
actual or intended ruling is right, or why the exercise of the
diseretion in such a case should depend upon whether the arbi-
trator is or is not specially qualified to decide the question of
law.

The object of see. 19 of the English Aet, which is the same
as our see. 41, is discussed in The Tabernacle Permanent Build-
ing Society and Knight, [1892] A.C. 298, and I refer particu-
larly to what is said by the Lord Chaneellor at pp. 301-2.

After pointing out that where during the progress of an
arbitration it was seen that the arbitrator had mistaken the law
and was about to act upon his error, the power of putting him
right used to consist in the right of either party to revoke the
submission to arbitration, and that that power had been greatly
controlled by legislation, so that it may be extremely difficult
for a party to make such a case to a Court as will induce it to
make an order giving leave to revoke unless a case is stated, he
goes on to say that this is obviously a elumsy and incomplete
remedy, and that the Court ought to have in its own hands
power to compel in a fit case a reference to a Court of compe-
tent jurisdiction so as to prevent a failure of justice (page 301),
I understand him to mean that the purpose of the seetion was
to give that power to the Court, and this he makes elear, T think,
by what is said afterwards on page 302: “‘I think the object
of see. 19 . . . was rather to hold a control over the arbi-

tration while it was proeeeding by the Courts and not to allow
the parties to be concluded by the award when, as it is said,




m COMMERCIAL LAW REPORTS, 12
parties may be precluded by the arbitrator’s bad law once the
award is made, o

In James v. James, 23 Q.B.D. 12, relied on by Mr. Armour
as supporting his second and third objections, the application
was for leave to revoke the submission, and leave was refused,
The submission provided that the arbitrator might deal with
the question of liability before dealing with the question of
damages, and the parties had agreed that he should do this,
and he had done it and decided the question of liability. The
leave appears to have been refused beeause of the agreement
that the arbitrator’s decision on the question of liability should
be a final decision, and in the view of Lord Justice Lindley it
was not quite consistent with good faith that having done so
he should, after the deeision had been given, seek to revoke the
submission.

That case is, I think, distingnishable from the present. The
application was to the Court to exercise the dieretion vested in
it by the statute, Tmp. 3 & 4 Will, IV,, ch. 42, sec. 39, and if
granted would have resulted in the revoeation of the submission
and the putting an end to the arbitration, while in this case the
result of the application being granted will be that the arbitra-
tors will have the benefit of the opinion of the Court on the
questions of law presented for their decision. The reference is
not otherwise interfered with, and the arbitrators remain the
ultimate judges and their award will be final. In that case on
the particular facts of it, the Court decided that a ease had not
been made for the exercise of its diseretion to give leave to
revoke the submission. Different considerations, in my opinion,
apply to the exercise of the diseretion to give leave to revoke a
submission to arbitration from those which are to be applied in
exereising the diseretion to direet the arbitrators to state a case
under the provisions of see. 41. The one diseretion is to be
exercised only under execeptional—perhaps very exceptional—
cireumstances; the other is a new diseretion which was inteded
to be and ought to be exercised whenever it is necessary to exer-
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cise it to prevent grave injustice being done to one of the parties
to an arbitration,

My view is, I think, in accordance with the opinions of the
Master of the Rolls and Lord Justice Chitty in In re Palmer &
Co, and Hosken & Co., [1898] 1 Q.B. 131, where the effeet of
sece, 19 of the English Act is discussed, and it is pointed out that
it gives the Conrt very extensive powers heyond any which the
Court previously possessed; and I am supported also by the
opinion of the present Lord Chancellor, to which T have referrved.

Under all the eiremmstances, I have come to the conelusion
that my diseretion should be exercised in favour of granting the
application as to the questions as to which I reserved judgment,

My reasons for taking this course are, in addition to what
I have just said, and those which I have given in dealing with
the second objeetion to the application, that in my opinion in
addition to the question of the interpretation of the contract
being a substantial and a very important one, it is open to seri-
ous question whether the arbitrators have not erred in the in-
terpretation which they have placed upon it.

There is some question as to whether the arbitrators have
ruled upon the second and third questions. Mr. Armour con-
tended that they have, but if they have not done so, and if, had
they been the only questions which the applicants desived to
have stated, T onght not to direet a case to be stated for the
reasons mentioned in the Nuttall case, I think that T may pro-
perly direct them to be stated, as I have decided that the other

and prineipal question should be stated.

An order will therefore issue directing the arbitrators to
state in the form of a special case the three questions.

I refer to In re Richmond Gas Co. and Mayor, ele., of Rich-
mond (1892), 62 L.J. Q.B. 172, for the form of a ecase stated
under see. 19 of the English Aect.

I make no order as to costs, but leave them to be dealt with
by the arbitrators: In re Knight and The Tabernacle Perma
nent and Building Society, [1891] 2 Q.B. 63,
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IN THE HIGH COURT OF JUSTICE FOR ONTARIO.)
THE ONTARIO BLECTRIC LIGHT AND PowEkR COMPANY
V.
THe BAXTER & GALLOWAY CoMPANY, LIMITED,

Contract—Nupply of eleetric power—Continued existence of property—Im-

plied warranty—Impossibility of performance.

Where there was an agreement to supply eleetric power at a certain rate
per annum to be used in the business of the consumers as millers and
for no other purpose, and the mill, which was on the premises of the
consumers at the time of the agreement, was destroyed,

Held, that the agreement was not terminated by the latter event and the
consumer was under obligation to take and pay for the electric eurrent

greed to be supplied.

Tawlor v. Caldwell (1863), 3 B, & 8, 826, distinguished.

Fhis was an appeal by the defendants from the judgment
of the County Court of the county of Wentworth, in favour of
the plaintiffs after the trial of the action before the senior Judge
of that Court, sitting without a jury, on the 12th February,
1902

On May 9th, 1902, the appeal was argued before a Divisional
Court composed of Mereorri, CLJ.C.P., and MAacMAHON, J,

Teetzel, K.C., for the appellants,
;. Lynch-Staunton, K.C., for the respondents,

February 16, 1903, The judgment of the Court was de-
livered by MerepiTH, C.J.:—The elaim of the respondents, as
presented by their pleadings and at the trial, is upon a written
1

agreement, for the supply of an “‘eleetrie eurrent, to the extent
of fifty horsepower’ by them to the appellants, bearing date
the 20th Augwst, 1900, and is to recover three instalments (less
#85.39 paid on account) alleged to be due by the appellants
under a provision of the agreement which is in the following
words :—

“The customers (i.e., the appellants) agree to pay for the
eleetrie current supplied as aforesaid the sum of $1,250 per
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annum, such sum to be paid in equal monthly payments on the
last day of each month during each year of the said term of
five years.”

The defence of the appellants is that the agreement is, accord-
ing to its true construction, one for the supply of eleetrie
current for a partieular specified mill, and that it is, therefore,
one coming within the rule laid down by Blackburn, J., in
Taylor v. Caldwell, 3 B. & S. 826, which is thus stated : *“ Where
from the nature of the contraet, it appears that the parties must
from the beginning have known that it could not be fulfilled
unless when the time for the fulfilment of the contract arrived
some particular specified thing econtinued to exist, so that, when
entering into the contract, they must have contemplated such
eontinuing existence as the foundation of what was to be done;
there in the absence of any express or implied warranty that the
thing shall exist, the contract is not to be construed as a positive
contraet, but as subjeet to an implied condition that the parties
shall be excensed in case, before breach, performance hecomes im-
possible from the perishing of the thing without default of the
contractor’’; and that the mill having been destroyed by fire on
the 25th April, 1901, without default and before any breach of
the agreement on the part of the appellants, performance of
the agreement had thereby become impossible, and the parties
were exensed.

The respondents’ eontention.is that the agreement is not to
be construed as one for the supply of the electrie eurrent for a
particular specified mill; and that for this reason and in any
case because, as they contend, there must be taken to have been
an implied warranty on the part of the appellants that the mill
should exist, the rule invoked by them does not apply.

The learned County Court Judge construed the agreement in
aceordance with the contention of the appellants; but held that
there was an implied warranty on their part that the mill
should exist during the term of the agreement (but for which
he was of opinion that the rule laid down in Taylor v. Caldwell
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would have applied); and he accordingly directed that judg-
ment should be entered for the respondents,

I am, with great respect, unable to agree with the opinion
of the learned Judge as to the true construetion of the agree-
ment,

The agreement of the respondents for the supply of the eur-
rent is that they will ““upon the conditions, and for the purp-
poses, and within the limits’’ stated in the agreement, supply
it for and to the appellants, ““in the premises’’ of the appellants.

The learned Judge relied on this provision, taken in con-
nection with that of the second paragraph, as indicating that
the eurrent was to be supplied for a particular specified mill,
but T do not so read those provisions,

The second paragraph is as follows:

““It is understood and agreed that the said eleetrie eurrent
80 to be supplied shall be used by the customers for the purpose
of operating their machinery and for the purpose of obtaining
power for use in their business as millers, and for no other
purpose.”’

The object of this provision, as it appears to me, was to
guard against the current being used by the customers for any
other than power purposes for use in their own business as
millers, and there is nothing in the provision, as I read it, to
prevent the customers using the current for those purposes in
any place to which they might choose after it was delivered to
them, to transmit it, and ecertainly, nothing to confine the use
of it by the customers to any existing mill on the premises to
which it was to be brought by the respondents.

Having come to that conclusion, it follows that, in my
opinion, the performance of the agreement has not become
impossible, and the rule laid down in Taylor v. Caldwell is,
therefore, inapplicable, and the destruction without default on
the appellants’ part and before breach, of the mill which was
on the premises when the agreement was entered into did not
put an end to the agreement.

The respondents were not, however, in my opinion, entitled




COMMERCIAL LAW REPORTS

128 | VOL.
to recover the monthly payments for which they elaimed. The
current was not supplied after the 25th April, 1901, it having
been on that day cut off from the premises of the appellants
if not by, eertainly with the consent of, the respondents; readi-
ness to supply the eurrent is not enongh to entitle the respond

ents to recover, and it was for the current which they supplied
under the agreement that the aunual payment of $1,250 in
monthly instalments was to be made, and none was supplied.
The respondents are, no doubt, entitled to damages for the
refusal of the appellants to perform their contract, but that is
not the form of their action, and there is no evidence upon which
the damages can be assessed. Such evidence the rvespondents
sought to give at the trial, but it was exeluded, and properly so,
because they were not sning for damages for non-performance
of the agreement, but to recover the instalments which they
claimed had become payable under the terms of it,

It follows that, in my view, the judgment cannot stand.

We ought not, however, under all the ecireumstances, to
direet that the action be dismissed, but an opportunity should
be afforded to the respondents to do down to trial again on
amended pleadings.

The appeal will, therefore, be allowed, and the judgment
reversed without costs, and a new trial directed, with liberty to
the respondents to amend their pleadings as they may be
advised, and the costs of the former trial will be costs in the
cause to the party who is ultimately sueeessful, unless the Judge

before whom the aetion is tried otherwise direets,

Notes:
PERFORMANCE IMPOSSIBLE IN FACT.

It is an admitted rule supported by positive decisions that
impossibility of performance by reason of the particular cireum
stances is in itself no excuse for the failure to perform an uncon
ditional contraet, whether it exists at the time of the making the
contract or avises from events which happen afterwards: Addi
son on Contracts, 10th ed., p. 135: Pollock on Contracts, Tth ed
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p. 408; Atkinson v, Ritchie (1809), 10 East 530, 10 R.R. 372
Hills v, Sughrue (1846), 15 M. & W. 253, where a contract to
loan a full eargo of guano was not discharged by there not being
enough guano to make a cargo: Kearon v, Pearson (1861), 7 H.
& N. 386; T'hiis v. Byers (1876), 1 Q.B.D. 244: Ashmore v, Cox
(1899), 1 Q.B. 436; Boswell v, Sutherland (1882), 8 A.R. 233;
McCraney v. McCool (1890), 19 O.R. 470, affirmed 18 A.R. 217,
where there was a contract to deliver lumber to a firm of part-
ners and the partnership was dissolved before delivery, it was
held the dissolution of the firm was no Jjustification for refusal
to carry out the contract. Unexpected diffienlty or inconveni-
ence will, of course, not make an exeuse: Brown v, Royal Insur-
ance Co. (1859), 1 E. & E. 853; Jones v. St. John’s College
(Oxford) (1870), L.R. 6 Q.B, 115; Thorn v. Mayor of London
(1876), L.R. 6 Ex. 163, 1 App. Cas. 120. Where there is a
positive contract to do a lawful thing the contractor must per-
form it or pay damage: for not so doing: Taylor v. Caldwell
(1863), 3 B. & S. 833, 32 L.J. Q.B. 166,

Prohibition by reason of foreign law is deemed to ereate an
impossibility not in law but in fact. In Barker v. Hodgson
(1814), 3 N. & S. 267, 15 R.R. 485, intercourse with a foreign
port was interdicted by the anthorities of the port, in conse
quence of which a freighter was unable to furnish a eargo, but
it was held that his obligation was undissolved: Jacobs v. Credit
Lyonnaise (1884), 12 Q.B.D. 589; Spence v, Chodwick (1847),
10 Q.B. 517. If the effect of the foreign law is to prevent both
parties from performing their parts of the contract, both are
excused : Cunningham v, Dunn (1878). 3 C.P.D. 443,

The accidental destruetion of a leasehold building, or the
tenant’s ocenpation being otherwise interrupted by inevitable
accident, does not terminate the obligation to pay rent: Para-
dine v, Jane (1648), Aleyn 26; Leeds v. Cheetham (1827), 1
Sim 146, 27 R.R. 181; Lofft v. Dennis (1859), 1 E. & E. 474.

Where the impossibility has been caused by the act of a
stranger or by the act of the defendant himself, it constitutes
no defence to an action: Webster v. De La Tour (1853), 2
E. & B. 688;: Ryan v, Willoughby (1899), 30 O.R. 411, Here
the defendant, who was a member of a municipal eouncil and
who would have been disqualified under see. 80 of the Municipal
Act, R.S.0. 1897, ch. 223, from contracting with the corpora-
tions, entered into a sub-contract to do work on some town build-

9—c.L.r, 03,
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ings, which were being erected. He refused to resign his seat
in the couneil on the ground that the corporation declined to
aceept him as a sub-contractor.  The couneil then passed a reso-
lution accepting him, but he refused to carry out the contract,
It was held that he was liable for the damages sustained by the
plaintiff through his non-performance.

The general rule is not, however, without its exceptions.
“Where the event is of such a charaeter that it cannot reason-
ably be supposed to have been in the contemplation of the con-
tracting parties, they will not be held bound by general words
which, though large enough to inelude, were not used with refer-
ence to the possibility of the particular contingency which after-
wards happens. It is on this prineiple that the aet of God is
in some cases said to excuse the breach of contract’: Baily v.
De Crespigny (1869), L.R. 4 Q.B., p. 185

Where the performance depends on the existence of a specifi
thing, if that thing is destroyed, the obligation of the contract
is at an end. This principle was enunciated clearly in Taylor
v. Caldwell (1863), 3 B, & S. 826, 32 L.J. Q.B, 164. Here the
oceupier of a musie hall agreed with the plaintiff that the plain-
tiff should have the use of the hall on certain days for the pur-
pose of giving concerts therein and the plaintiff agreed to pay
a certain sum per diem for the use of the hall, and the hall was
consumed by fire before the first of the days, it was held that
both parties were discharged from the contract. The Court
said: “Where from the nature of the contract it appears that
the parties must from the beginning have known that it could
not be fulfilled unless, when the time arrived for the fulfilment,
some particular thing continued to exist, so that when entering
into the contract they must have contemplated such continued
existence as the foundation of what was tc be done: there in the
absence of any express or implied warranty that the thing shall
exist, the contract is not to be considered a positive contract

but subject to the implied condition that the parties shall he
excused in case, hefore breach, performance becomes impossible
from the perishing of the thing without default of the contrac-
tor.””  Referring to this passage Mr. Pollock (Contraets, 10th
ed., p. 416) remarks that the word implied means here under
stood in fact between the parties, the whole scope of the passag:
being that it is not to be implied by law. And see further on
this point Appleby v. Myers (1867), L.R. 2 C.P. 651; Nicholl
v. Ashton, [1901] 2 K.B. 126: Anglo-Egyptian, ete., Co. v
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Renwie (1875), LR, 10 C.P. 271; Howell v, Coupland (1876),
L.R. 9 Q.B. 462, 466, affirmed 1 Q.B.D. 258; Osborn v. Nichol-
son (1871), 13 Wallace 654. Where the plaintiff was engaged
by the defendants for ““the season,”” i.c., from early in May till
some time in November, as master of a ship and the steamer
was burnt in September, it was held the contract was subject
to the continued existence of the vessel and performance was
exensed by its destruction without default of the defendant:
Ellis v. Midland Ry. Co. (1881), 7 A.R. 464. And where an
executory contract is entered into with respeet to property or
goods which are destroyed by an aet of God or vis major with-
out either party’s default, the parties are relieved: MeKenna
v. McNamee (1887), 14 A.R. 339. A contraet for eleetrie light-
ing of a city for a named number of nights before a fixed date
at a fixed price per light per night cannot be enforced when in
fact there are not as many nights hefore the fixed date as named
in the contract: Stratford Gas Company v. City of Stratford
(1899), 26 A.R. 109,

Impossibility exisiting at the time of the making of the con-
tract due to a state of things not contemplated by the parties
is a good cause for avoiding the agreement. In such a case the
agreement of the parties as induced by a mistaken assumption
on which they both proeceed. On this point see Courturier v,
Hastie (1856), 5 H.L.C. 673: Clifford v. Watls (1870), L.R. 5
C.P.; Ridgway v. Sneyd (1854), Kay 627.

Where the performance of the contraet depends on the health
or life of a person, there is an implied condition that the person
shall remain alive and well enough for the purposes of the con-
tract: Taylor v. Caldwell, supra; Hall v. Wright (1858), E.B.
& E., p. 795, 29 L.J. Q.B., at p. 51.  In this last ease, Pollock,
(.B., said: ““A contract by an author to write a book, or by a
painter to paint a picture within a reasonable time, would in my
judgment be deemed subject to the condition that if the anthor
hecame insane or the painter paralytie, he wounld not be liable
personally in damages any more than his executors would be if
he had been prevented by death’’; Boast v. Firth (1868). L.R.
4 C.P. 1; Robinson v. Davison (1871), L.R. 6 Ex. 269, was where
an eminent piano player was engaged to play at a concert.
When the time eame she was disabled by illness. It was said
per Bramwell, B., ““This is a contract to perform a service
which no deputy conld perform, and which, in ease of death,
could not be performed by the exeeutors of the deceased, and
[ am of opinion that by virtue of the terms of the original bar-
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gain, incapacity of either body or mind, without default on his
or her part, is an excuse for non-performance.”” But illness
unfitting a man for marriage is no ground for avoiding a mar-
riage contract: Hall v. Wright (1858), E.B. & E. 746. In such
a case it rests with the woman to say whether she will enforce
or renounce the contract: Boast v. Firth (1868), L.R. 4 C.P. 8.
PERFORMANCE IMpPossiBLE BY Law.

In such a case there is no doubt that the obligation of the
contract or agreement is at an end. In Baily v. Crespigny
(1869), L.R. 4 Q.B. 180, a lessor covenanted with the lessee that
neither he nor his heirs nor his assigns would allow any build-
ing on a small piece of land of the lessor’s, fronting on the de-
mised premises. Later a railway company purchased the land
under the compulsory powers of an Aet of Parliament and built
a station thereon: it was held that the Act of Parliament dis-
charged the lessor, as it put it out of his power to perform his
covenant. ‘A covenent of warranty does not extend to the
State in the exercise of its eminent domain’': Osborn v. Nichol
son (1871), 13 Wallace, p. 657. Even, when the Aect is a publie
one, where the party bound procures the Act to be passed, yet
is the contract discharged: Brown v. Mayor of London (1861),
9 (.B. N.S. 726. See also Brewster v, Kitchell (1697), Salk.
198: Newington Local Board v, Cottingham, L.B., (1879), 12
Ch.D. 725; Slipper v. Tottenham (1867), L.R. 4 Eq. 112; New
bry v. Sharp (1878), 8 Ch.D. 39; Mills v. East London Union
(1872), L.R. 8 C.P. 79.

S. and Co., contractors for a building for the respondent in
St. John, N.B., bronght an aection claiming to have been pre
vented by the respondent from carrying out their contract. By
the terms of the contract the building when erected would not
have conformed to a by-law passed two days after the contract
had been signed. It was held that the by-law made the contract
illegal and so the plaintiffs could not recover: Spears v. Walke)
(1884). 11 S.C.R. 113; Walker v. McMillan (1881) 6 S.C.R
9241. The claimants songht to recover from the Crown the
amount of damages they alleged they were obliged to pay to a
contractor who was prevented by the expropriation from com
pleting the construetion of a wharf he had undertaken to build
for them. But as the eontractor had been prevented from com
pleting the wharf by the exercise of powers conferred by Act
of Parliament, the claimants were under no liability to him
and so could not maintain any claim against the Crown in that
behalf: Samson v. The Queen (1888), 2 Ex. C.R. 30.
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i [IN THE COURT OF APPEAL FOR ONTARIO

L)

= RE PUBLISHERS SYNDICATE,

th

PATON'S (ASE.

Company—Winding up—Transfer of stock—~Power of attorney—Payment

1e to directors.
W . :

A company under the mistaken belief that there was no unallotted stock
at which could issue to apj its, authorized an agent, Stark, to obtain
d- powers of attorney from persons desirous of becoming shareholders. This
: power of attorney made the attorney the appointor’s nt * for me and
" in my name and on my behalf to vive from the vendor a transfer of
d shares of the eapital stock of the Publishers’ Syndicate, Limited,
It purchased by me from him, at the sum of 8......, and to sign on the
: hooks of the company my name to the acceptance of the transfer of the
8- said shares, ete.” This agent obtained powers of attorney from a num-
is ber of persons. All of these paid for and received certificates for the
e amount of the shares specified in their powers. Some time later, C,

who a director and officer of the company, seeing the powers of at
|- torney and knowing that no transfer had been made thercunder, filled in
e opposite the names of the various appointors transfers of his stock from
At him to them and procured the agent as their attorney to accept transfers
! and caused the agent to be paid by the company $60 for alleged commis-
sion.
k. Held, that neither the transfer of stock made by P. nor the 260 pavment
12 could be supported and that P. must be placed upon the list of contribu
- tories,
w At a meeting of the directors soon after the incorporation of the company
m when the directors were the wreholders )0 was voted to P. for
alleged services as director. olution was contained in the minutes
f read at the annual meeting next following, which were confirmed in the
in ordinary way. It appeared that no profits had been made at this time
o and, according to the books, nothing had been paid in by any person on
: account of his stock.
¥ Held, that the payment must be returned as being a gratuity which should
ot be authorized by by-law and as being made out of eapital and not of
ot assets properly divisible among the shareholders.
et
€1 This was an appeal and a eross-appeal from the judgment
t of Meredith, C.J.C.P.
W Under letters patent issned on the 6th May, 1897, Robert
e B. Willing, William, 8. Milne, John TI. Paton, James . Ross
n . : 3.3 -
1d and M. M. Fenwick were appointed the provisional directors of
n a company, incorporated under the name of ‘““The Publishers’
o Syndicate of Ontario, Limited.”
m The corporation were to constitute a syndicate for the pur-
at

pose of handling the publications of British, American and
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Canadian publishers, for publishing, importing, buying and sell-
ing and trading in books, ete., and in earrying on the business
of printing, bookbinding, ete.

The form of the stock subseribed was as follows:

“The Publishers’ Syndicate of Ontario, Limited.

Memorandum of Agreement and Stock Book.

We, the undersigned, do hereby severally covenant and
agree, each with the other, to become incorporated as a com-
pany under the provisions of the Ontario Companies’ Aet,
under the name of the Publishers’ Syndicate of Ontario
(Limited), or such other name as the Lientenant-Governor-in-
Couneil may give to the company, with # capital of forty-five
thousand dollars, divided into four hundred and fifty shares
of one hundred dollars each.

And we do hereby severally, and not one for the other, sub-
seribe for and agree to take the respective amounts of the capital
stock of the said company set opposite onr respective names as
hereunder and hereafter written, and to beeome shareholders
in such company to the said amounts.”

John H. Paton had subseribed for twenty shares of stoek
in the company.,

Immediately after the issne of letters patent, notiee was sent
to the above provisional directors, who were then the only share
holders of the company, notifying them of a meeting of the
shareholders to be held on the 22nd May, 1897, for the election
of directors, the making of by-laws, and transacting any other
business which might lawfully be done at such meeting.

The meeting was duly held, and while the above named per
sons were present, resolutions were moved and earried appoint

ing cach of the said provisional directors officers of the corpora
tion, namely—>M. M. Fenwick, president: Robert B. Willing
y-treasurer; John

managing-director; William S. Milne, secrets
H. Paton, superintendent ; and Messrs, Rowan & Ross, solicitors;
the above named James L. Ross being the Ross referred to.

A resolution was also moved and carried that Mr, Fenwick

as president, and Mr. Willing as managing dirvector, be each
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paid a salary of $100 a month, to commence on the 1st May,
I807; and as a further remuneration each of these should be
allowed $1,000 in  paid-up stock: that Mr. Paton be paid a
salary of $50 a month, to commence on the 1st June, 1897
and as a further remuneration he shonld also be allowed $1,000
in paid-up stock:; and that as soon as he could give his whole

services to the business his salary should be the same as the
president’s and the managing director’s,

At this meeting a vesolution was also earried that the sum
of %300 be paid to each of the provisional directors for services
rendered.

This meeting was adjourned until the 24th May, to enable
Dr. Ferguson, who desired to become a shareholder, to be
eleeted a director; and at the adjourned meeting on the 24th
May, on its being reported that Dr. Ferguson had become a
sharcholder, he was eleeted a director and made vice-president
of the company.

On the 8th January, 1898, at a meeting of the board of
direetors, as appeared from the minutes, the board were in
formed that Mr. Milne had been aeting as accountant under
special agreement as to salary: whereupon it was resolved that
he be employed in that eapacity for a term to end on the 31st
December in 1898, and that he be paid therefor $1,000 in paid-
up stoek.

On the 9th January the account of Messrs. Rowan & Ross
was submitted to the board of directors, amounting to $405,
which was passed. A resolution was also passed acknowledging
same, and in consideration of their undertaking to do all the
solicitors” work for the company until the 31st December, 1898,
they were to be paid $1,000 in fully paid-up shares of the
company.

On July 28th, 1898, immediately preceding the first annual
general meeting held on that day, a meeting of the directors
was held at which Messrs. Fenwick, Ross, Milne and Ferguson
were present, when a resolution was passed directing that Dr.
Ferguson should be paid $375 for services rendered.
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At the meeting of shareholders then held the old board were
re-clected directors; and at the first meeting of the new board
on the same day, it was decided that the question of salaries
for the year be postponed to a future meeting: and on the 17th
October, 1898, it was resolved that the salaries of Messrs. Fen-
wick, Willing and Paton be at the rate of $100 a month until
the end of 1898, being the same as those paid in the latter part
of 1897, less the $1,000 of fully paid-up stock '

At a meeting of the directors held on the 25th April, 1599,
these salaries were continued till the end of May, 1899: and at
a meeting of the board on the 10th May, 1899, they were con

tinued until the regular meeting in June.

At a meeting of the board held on the 2nd August, 1899,

a
resolution was passed retaining Mr. Willing

on a monthly
engagement of $100 a month; and at a meeting of the board on
the 6th September, 1899, the salaries of Mr. Fenwick and Mr
Paton were fixed at $

» & month from the 1st July, 1899. My,
Willing ceased to be a director in July, 1899, and shortly after
wards left the services of the company.

The salaries of Messrs. Fenwick and Paton continued at the
above rate until the end of June, 1901, when in consequence of
the state of the finances the salavies were stopped on that date

In July, 1900, a bonus of $500 was given to Mr
and Mr. Paton.

Fenwick

In August, 1900, under the belief that there was no un
allotted stock which the ecompany could issue to applicants for
shares, the company, instead of applieations to the company
for stoek being made direetly, anthorized a number of agents to
obtain powers of attorney from persons desirous of becoming
sharegolders.  These agents procured powers of attorney to he
signed by the following persons, amongst others, Dr. Moorhous
of the city of London, for three shares: Maleolm Brodie, of the
village of Forest, five shares: W, H. Hopper, J. J. Farley, and
M. J. Clarke, for one share each; M. Hermine Connolly for four

shares, and James Mitehell for two shares, which were handed
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into the company and pasted by the secretary in the transfer
}Nl(’k.

The power of attorney appointed the attorney the appoin-
tor’s agent, *‘for me,”” i.e., the appointor, “‘and in my name, and
on my behalf, to receive from the vendor a transfer of
shares of the capital stock of the Publishers’ Syndicate, Limited,
purchased by me from him, at the sum of , and to sign
on the books of the company my name to the acceptance of the
transfer of the said shares; and to do all other aets, and to sign
all such other papers as are necessary to vest in me the title to
the said shares.”’

Mr. Paton paid for three of the shares, applying the $300
paid him by the company. As to the other unpaid shaves held
by him, he in 1901, seeing the powers of attorney, and that no
transfers had been made thereunder, filled in opposite the names
of the various appointers transfers of his stock from him to
them, transferring three of his shares to Dr. Moorhouse and
five of his shares to Mr. Brodie, one to W. H. Hopper, J. J.
Farley, and M. J. Clarke respectively; four to M. Hermine
Connolly, and two to James Mitchell, and he procured the
agent as their attorney, to accept the transfers, and he caused
the agent to be paid by the company $60 for alleged commis-
sion,

Dr. Moorhouse had on the 19th Oectober, 1900, signed an
application for three shares, which was aceepted and entered in
the register of shareholders, and he was given eredit for three
shares of the stock of the company in the stock ledger.

On the 24th January, 1901, the company drew on Dr. Moor-
house a three days’ sight draft for $300 in payment of these
shares, which Dr. Moorhouse aceepted and paid, and a certificate
for the three shares, dated 30th January, 1901, was issned and
sent to him signed by Dr. Ferguson as vice-president, and Mr,
Paton as acting secretary, and a certificate was then issued to
him for these three shares: and his name was entered on the

stock ledger.
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As to Mr. Brodie, on the receipt of his power of attorney,
the company drew on him for $200, the value of two shares, and
on his acceptance and payment of the draft, the company sent
him a certificate for two shares. The secretary was of the
opinion that Brodie had made an application for two shares, but
he was apparently mistaken as to this. Subsequently he paid to
the company the value of the three remaining shares by three
instalments of $100 each; and his name was entered in the stock
ledger for the five shares,

As to the said other parties, shortly after the receipt of the
powers of attorney, they paid for the respective number of
shares, and certificates were issued to them; and they were
entered in the stock ledger.

The additional evidence, so far as material, is set out in the
Jjudgments,

On September 16th, 1901, an order was made by Ferguson,
J., declaring the company insolvent, and directing it to be
wound up; and by another order of the same date a liquidator
was appointed, and the matter was referred to Mr. Winchester
as official referee, to whom all the powers conferred upon the
Court under the Winding-up Aet and amendments were
delegated.

Upon an application made by the liquidator to place the
name of John H. Paton on the list of contributories, the official
referce directed that he should be placed on the list of eon
tributories as to the sum of $300; but as to the $1,000, while
holding a very strong opinion that this was given without any
consideration, he felt he was bound by the decision In re
Ontario Express and Transportation Company (1894), 25
O.R. 587, 589, and could not therefore hold him liable for that
sum.

He further directed that the said John . Paton should be
placed on the list of contributories in respeet of the three shares
transferred to Dr. Moorhouse, and the five shares transferred
to Maleolm Brodie. He refused to place him on the list of con
tributories for nine other shares, transferred by him to W, H
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Hopper, J. J. Farley, M. J. Clarke, M. Hermine Connolly, and
James Mitchell; but he held he should pay the amount of the
commissions paid to the agents.

From this judgment John H. Paton appealed to a Judge
sitting in Weekly Court,

There was a cross-appeal by the liquidator against the
allowanee by the official referce of the $1,000, and also to place
the said John . Paton on the list of eontributories for the said
nine shares.

On October 1st, 1902, the appeal was argued before MERE-
prri, CJ.C.P,

AL T. Kirkpatrick, for the appellants.
C. D. Scott, for the respondents,

October 1. MerepiTH, C.J.:—With regard to the $60 which
the referee has assumed, upon the motion to settle the list of
contributories, to charge the appellant with, it seems to me that
upen that application there was no jurisdiction to do anything
of the kind. It may be that the appellant is indebted to the
company in respect of the %60, and that he can be reached in
the ordinary way for that, or it may be that he is amenable to
the jurisdiction under the Winding-up Aet to proceed against
directors: section 83; but the case has not been dealt with under
that section. The appeal as to the $60 must, therefore, be
allowed, without prejudice to any right of the company or the
liguidator against the appellant in any other form or by any
other means, if there is any such right.

With regard to the five shares said to have been transferred
to Dr. Moorhouse and Brodie respectively—three to Dr. Moor-
house and two to Brodie—1 am of opinion that the appeal fails
and must be dismissed. It appears from the evidence that the
company had upon its books a number of shareholders, who
were not men of ability to answer their engagements, holding
stock that had not been paid for, and that the company was
lesirous of getting in other shareholders; and it appears to have
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been thought that there were no unallotted shares which the
company could issue to applicants for shares. That appears to
have been a mistake. There were shares sufficient to answer
these two applieations, at all events, unallotted, which might
have been allotted to the applicants.

Matters being in this position, the company determined to
send out its agents for the purpose of getting persons to be-
come shareholders in the company, and the form devised for
the purpose of carrying out the arrangement to which I have
referred, was to put in the hands of these agents blank powers
of attorney, which were to be signed by persons desiring to
become shareholders, giving authority to some one whose name
is blank, or to J. W. Stark, one of the agents who was com-
missioned by the company to enter upon this work, to receive
from the vendor a transfer of shares of the capital stock of the
Publishers’ Syndicate, and to accept them upon the books of
the company.

Dr. Moorhouse was waited upon by Mr. Stark, and signed
one of these powers of attorney authorizing Stark to receive
from the vendor three shares of the capital stock:of the Pub-
lishers’ Syndicate, and to accept them upon the books of the
company. That power of attorney is dated the 27th August,
1900,

Dr, Moorhonuse was subsequently waited upon by another
agent of the company, and on the 29th October signed an appli-
cation for three shares in the company. That application was
submitted to the hoard, the shares were allotted to Dr. Moor-
house, and he paid for them, and a certificate was issued to
hnn. in respect of them.

It is manifest that Dr. Moorhouse never intended to become
a shareholder for more than three shares in the company, and
that the company understood this. An examination of the
stock ledger makes it elear that the company understood that
three shares only were to be given to Dr. Moorhouse either by

allotment or under this power of attorney or otherwise,

The appellant was a director of the company, and, after the
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three shares had been allotted to Dr. Moorhouse and paid for,
and the certificate had been issued, as I have said, upon his
attention being ecalled to the fact that a number of applications
had been pasted in the book opposite to which no transfers
were made of shares, filled out opposite Dr. Moorhouse's name
a transfer from himself to Dr. Moorhouse of three shares, and
procured Stark to accept the shares on behalf of Moorhouse.

The document of transfer and acceptance is dated the 8th
February, 1901, which is probably an earlier date than that on
which it was actually signed,

The proper conclusion from the evidence is, I think, that
contemporaneously with the doing of this, Paton directed the
clerk or manager, or the bookkeeper of the company, to alter
the entry in Dr. Moorhouse’s account, and, contrary to the
truth, to make it appear that the three shares for which Dr.
Moorhouse had paid were not shares that had been allotted to
him by the directors, and to substitute for those three shares
the three shares which he purported upon this day to transfer
to Dr. Moorhouse.

Now it is manifest, T think, that it was perfectly under-
stood that these powers of attorney were to be used only for
the purpose of enabling the company, as far as it was unable to
do so by unallotted shares, to answer the contracts which it had
entered into with the applicants for sharves. If that be so, it
follows that this power of attorney could not rightly have been
used for the purpose of loading Dr. Moorhouse with three
shares besides those which had already been allotted to him by
the company and for which he had paid.

There is the further difficulty that the power of attorney is
to accept from the vendor three shares. There never was any
purchase by anybody on Dr. Moorhouse’s account of three
shares, There is no pretence that Stark ever bought any shares
from Paton on behalf of Dr. Moorhouse, and, although it is not
necessary to determine that, my view of the power of attorney

is that it was only when Dr. Moorhouse had purchased shares
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from a vendor that the power to Stark to accept the transfor
of them operated.

The power of attorney is not to purchase shares on his
behalf, but to receive from the vendor a transfer of three shares.
It seems to me, therefore, to make it effective that there must
follow this power of attorney a transaction by means of which
Dr. Moorhouse becomes the purchaser of the shaves, and ther
was no such transaction.

The power of attorney, it is true, is headed, ““A power of
attorney to buy,”’ but there is nowhere anthority given to Stark
to buy shares, and there never was, as I have said, any purchase
from Paton.

It appears to me a most unjust and unreasonable thing that
Paton, one of the directors of the company, should under these
cireumstances attempt to use this form adopted by the com-
pany to unload upon Dr. Moorhouse three shares which he
never intended to purchase, and by so doing relieve himself
from his obligation to pay for these shares for which he had
himself subseribed.

The long delay after the date of the power of attorney—
27th August, 1900—is also a cicumstanee very much against
the contention urged by Mr. Kirkpatrick. I do not think that
it was at all necessary that there should be any formal revoca-
tion of the power of attorney. Dealing with an outsider, per-
haps a longer delay than occurred in this case might have been
necessary to put him into inquiry ; but here months had elapsed
before any attempt was made to use the power of attorney, and
I think that put Mr. Paton on inquiry as to how it eame that
the power of attorney had not been previously acted upon.

With regard to the Brodie shares, it appears that Brodie on
the 1st September signed a power of attorney similar in form
to that signed by Dr. Moorhouse. He made his application for
five shares. The company, notwithstanding its ability In‘p;:_\'
the comparatively large sums which had been paid to its direc-
tors, seems to have been rather impecunious, and made appli-
cations to Brodie to pay %200, the par value of two shares




ﬁ

) COMMERCIAL LAW REPORTS, 143
Brodie paid that, and there was entered in the stock Journal an
allotment of the two shares in the company for which he had
paid. There then remained three shares, for which he had still
to pay. These were paid for in three instalments of $100 each,

It is plain from the book that there never was any idea
as, indeed, is part of Mr. Kirkpatrick’s argument—on the part
of Brodie that he should ever have any more than the five
shares; but the argument is that the allotment of the two shares
of what is called ‘‘treasury stock’’ should be treated as errone-
ous, and that Brodie should be treated as having taken the five
shares which Paton assumed to transfer to him by the transfer
of 8th February, 1901. I think that is not so. The company
had the two shares, and they allotted them to Brodie, and he
paid for them, and there remained only three more to be
acquired by him.

The same observations which I have made with regard to
the Moorhouse case apply to this case, and Paton had no right
to use this power of attorney for any other purpose than to
enable the company to complete the contract which it made, or
to complete the transaction by giving to the sharcholder the
number of shares for which he was applying. He had got two,
and there remained only three, and therefore the power of
attorney must be limited to the three.

I was very much pressed by Mr. Kirkpatrick to have regard
to the documents. It would be, T think, a very extraordinary
thing to have regard to the documents in the face of the clear
evidence as to the purpose of all these documents and the inten-
tions of the parties, That would be looking to the form instead
of to the substance of the transaction. Aeccording to the sub-
stance of the transaction, I think that this director Paton was
at the time of the winding-up order the owner of at least five
shares, and has been properly placed upon the list of contribu-
tories in respeet of them.

There remains the question as to whether the referee has
properly determined that the sum of $300, which has heen
credited to the appellant in respect of three other shares, pay-
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ing them up in full, was improperly so eredited, and that he
was liable as a contributory in respect of these shares,

As T understand the facts, the company was composed of
five persons: that the original shareholders were the five pro-
visional directors, being also the shareholders of the eompany,
and in form constituted themselves direetors and shareholders
and assumed to resolve that each of the directors should be paid
$300 for services which, before that date, had been performed
by them for the company

The minutes of that meeting appear to have heen read at
the next annual meeting of the company, when there were real
shareholders of the eompany, a body of shareholders, and to
have been approved. T should have had very great diffieulty
in coming to the conclusion that it was within the power of
the provisional directors, who were also the nominal share-
holders or stockholders of the company before the charter of
the company had been accepted, and at the meeting when it was
accepted and when they had met for organization, to have
assumed to deal with the moneys of the company in the way
in which these gentlemen seem to have thought it was in their
power to do.

However, the subsequent meeting was a ratification appar-
ently by the body of the shareholders of what had been done,
and the appellant is entitled to succeed, unless the referee was
right in coming to the conclusion that the fact was that these
payments could be made only out of the capital, and that was
fatal to the right of the directors to receive payment. In the
case of Re Lundy Granite Co., Ltd., Lewis’s Case (1872), 26

L.T.N.S. 673, cited by Mr. Kirkpatrick, it appears to have been
determined that there is nothing to prevent the payment out
of the capital to the directors for services rendered; and the
observations in the case of Re Newman, [1895] 1 Ch. 674, from
the judgment of Lord Justice Lindley, appear to be applicable
not to the case of a payment for services, but to a present made
by shareholders to a director; and what Lord Justice Lindley
seems to say there is that there is no power to withdraw from
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the capital of the company moneys for the purpose of making a
present to the directors. That is not opposed to the deecision
in the Lewis case, that directors may be paid for their services
out of the capital of the company. My present impression is
that the learned referee was wrong in holding that the $300
were not properly credited to the appellant, and unless that
impression is removed by further consideration, the appeal will
be dismissed as to the three shares alleged to have been trans-
ferred to Dr. Moorhouse, and the two shares alleged to have
been transferred to Brodie, and will be allowed as to the $60
and as to the $300, and there will be no costs to either party.

I allow the appeal as to the three shares which are entered
in the books as paid up, and dismiss the appeal as to the other
five shares. I allow the appeal, also, as to the $60 charged to
the defendants, without prejudice, as I have already intimated,
to the company or the liquidator seeking to recover that in any
other way.

Then, as to the cross-appeal. I affirm the judgment of the
Master in his refusal to put the said John H. Paton on the list
of contributories for the said nine shares.

As to the $1,000, T think I am bound by the decision in the
Ontario Express case, which the referee properly followed, to
hold that any payment made to a director for services as such,
is not to be treated as a mere voluntary payment and within
the provisions of the statute, which has already been referred
to. It is impossible, in this case, to say that this was a present
to the respondent. It may be that he was very well paid for his
services; but I do not understand that if a company says to a
man, to induce him to enter into its services, we will give you
$1,000 of stock and $50 a month as long as we can get on, and
he agrees to that, that is not a bargain with consideration on
both sides, or why the whole bargain must not stand.

I think this appeal must, therefore, be dismissed. If there
is a consent to allow the costs to be set-off against the claim, 1
will dismiss it with costs, but if not, without costs.
10—c.c.k. '03.
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From this judgment there was an appeal and eross-appeal

to the Court of Appeal.

On December 1st, 1902, the appeal was argued before Moss,

(".J.0.. MACLENNAN, GARrOW and MACLAREN, JJ.A,

E. B. Ryckman, and A. T. Kirkpatrick, for the appellant
C. D. Scott, for the respondent.

January 26, 1903. The judgment of the Court was de-
livered by MACLAREN, J.A.:—Mr. Paton has appealed from the
judgment of the learned Chief Justice of the Common Pleas
affirming that part of the report of the official referee which
held him liable as a eontributory for five unpaid shares in the
company, viz, three which he had transferred to Dr. Moohouse
and two Maleolm Brodie.

In my opinion the evidence shews clearly that the real
transactions between the company on the one hand, and Moor-
house and Brodie on the other, were that the two latter should
become shareholders in the company, and that the powers of
attorney given by them were taken instead of ordinary appli-
cations for stock, at the instance of the company, under the
mistaken belief that there was at that time no treasury stock
to meet such applications, and that it would be necessary to re-
ceive transfers of shares which had been allotted to prior appli-
cants who were unable to pay for them. Moorhouse and Brodie
having paid the eompany for the five shares in question, and
having received their stock certificates for them some time previ
ous to the transfers from Paton, the latter could not relieve
himself from liability by attempting to transfer his unpaid
shares to these parties, when he did not and could not make
them liable to the company for their payment. Tt may be noted
that the motion for the allotment of the three ecompany shares
to Dr. Moorhouse was made at the meeting of the bhoard by
Paton himself.

Tt was strongly argued before us on behalf of Paton that
he could transfer his unpaid shares, even although his object
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might be to escape liability, and that we should aceept as eon-
clusive the entries in the hooks.

T do not consider the authorities cited to us on this peint to
be applicable to the present case. It was known to the com-
pany, and to Paton, that these applicants did not apply for or
desire more shares than mentioned in the powers of attorney,
After they had paid the company for and accepted certificates
of paid-up sharves in fulfilment of their contracts, Paton eould
not effectually transfer to them his unpaid shares without their
knowledge or consent, and T do not think that the old powers
of attorney could properiy be used to accept transfers of these
shares under the eirenmstances.

In my opinion, the judgment appealed from is in this respect
correct, and the appeal of Paton should be dismissed.

The liquidator has brought a eross-appeal from that part of
tne judgment of the learned Chief Justice which allowed Paton
a eredit of $300, and which reserved the report of the official
refree on this point.

This sum was voted to Paton and a like amount to each of
the other provisional directors for alleged services as such diree-
tors. It was done at what was ealled a joint meeting of share-
holders and provisional directors held for organization, sixteen
days after the date of the letters patent, the provisional directors
being the only shareholders at the time.

These directors were not servants of the company, but
managers, and, apart from contract or agreement, could not
claim remuneration for their services, so that such a payment
would be in the nature of a gratuity, and should be authorized
by by-law.

Section 46 of the Ontario Companies’ Aet, 1897, under
which the company was incorporated, provided that no such
by-law should be valid or be acted npon until it had been con-
firmed at a general meeting of the shareholders. T am of
opinion that the resolution in question was not a sufficient com-
pliance with this seetion, even although it formed part of the
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minutes which were read at the annual meeting held the follow-

ing year, and which were confirmed in the ordnary way.

It is further to be observed that no profits had been made
at this time, and, acecording to the books, nothing had been paid
in by any person on account of his stock.

I think this case is clearly distinguishable from Re Laundy
Granite Co., Lid., Lewis’s Case, 26 1L.T.N.S. 673, to which we

have been referred. There the payment in question was ex-

pressly anthorized by the articles of assoeiation of the company.
Here there is no such provision in the Act or the letters patent,
and nothing to take it out of the general rule laid down by Lord
Lindley in Re George Newman & Co., [1895] 1 Ch. 674, at p.
€26, that the remuneration of direetors for their trouble as such,
even when authorized by the shareholders, ean only be made
out of assets properly divisible among the shareholders them-

selves, and not out of capital.

The liquidator has also appealed to this Court against the
decisions of the referee and the Chief Justice in refusing to
place Mr. Paton on the list of contributories with respeet to
nine other unpaid shares which he transferred to certain other
parties at the same time as he made the transfers to Moorhouse
and Brodie, viz, one share to W. H. Hopper, one to J. J. Farley,
one to M. J. Clarke, four to M. Hermine Connolly, and two to
James Mitehell. T am unable to find anything in the cireum-
stances relating to these nine shares to place them on a different
footing from the five shares transferred to Moorhouse and
Brodie, and the same rule should be held to apply.

The eross-appeal with respect to the $300 and to these nine
shares should therefore be maintained, and Mr. Paton placed on
the list of contributories for $1,700. The liquidator to have
the costs of this appeal and cross-appeal, and the costs below in
respect of the cross-appeal,
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Notes:—
PAYMENT 0F DIRECTORS,

Primi facie directors of a ecompany are not entitled to re-
muneration : Dunstan v, Imperial , ete., Co. (1832), 3 B, & Ad.
125; Hutton v. West Cork Ry Co. (1883), 23 Ch.D. 672. But
where, as is usnally the case, directors are paid, it is not neces-
sary that the remuneration should be paid out of profits pro-
vided that the payments arve for services renmdered: Harry
Lewis’s Case (1872), 26 L.T. 673. In Canada, under the
Dominion and most of the Provineial Aets, payments to direc-
tors are, however, safe-guarded in that a by-law authorizing
the payment and subsequent confirmation of ‘the by-law is
required : vide, Ontario R.S. 1897, ch. 191, see. 48; N.B. 56
Viet. (1893)_ ch. 7, see. 37; Man. R.S. (1891), ch. 25, see.
30, sub-see. (’)): N.W.T. C.0O. (1898), ch, 61, see. 31; B.C. R.S.
(1897), ch. 44, Sched. 1. (54); Imperial Act (1862), ch. 89,
Sched, 1. (54).

The directors of a company may not apropriate to their
own use any money of the company by way of recompense for
their services without having first come bhefore the shareholders
to have their services recognized and remuneration fixed, and a
directors’ by-law, under which funds of the company were
appropriated without any lawful authority, cannot be ratified
by the shareholders so as to have the retroactive effect of cover-
ing up a misapplication of the funds: Waddell v, Ontario Can-
ning Company (1889), 18 O.R. 41, H4.

But where a person has accepted the office of director of a
company and has acted as such, there may he inferred an agree-
ment between him and the company on his part that he will
serve the company on the terms as to qualification and other-
wise contained in the articles of assoeiation, and on the part of
the company that he shall receive the remuneration and benefits
provided by the by-laws for the directors: Re Anglo-Austrian
Co. (Isaac’s Case), [1892] 2 Ch. 158.

By-law 17 of the B. & I. Company provided that the manag-
ing director should be paid for his services such sums as the
company ‘‘may from time to time letermine at a general meet-
ing.”” The only provision was made at a general meeting on
the 27th January as follows: ‘“The salary of the managing
director was fixed until October 31st next, as at the rate of
$4,000 per annum.”’ L., the managing director, sought to re-
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cover for services rendered as such subsequent to Oetober 31st,
Held that he could not do so: Re Bolt and Iron Co., Living
stome’s Case (1887), 14 O.P. 211: 16 A.P. 397. The position of
.. as managing divector rendering services for which remunera-
tion was given, is not that of a servant hired hy the company,
but of a working member of the company, whose rights as to
payments are to be measnred hy the provisions of the charter
and hy-laws of the Company: Ihid.

.. having withdrawn from the moneys of the company a
certain sum on the assumption that he was entitled to it in pay-
ment of his serviees. Ield, that this was a breach of trust on
I.’s part. and the amount thus withdrawn formed a debt based
on a breach of trust, recoverable hy the liquidator, and as to
which no set-off was permissible against any debt or dividend
due from the company to L.:Ihid.

An objection was raised to the president of an insurance
company aeting as such, hecause he acted as the inspeetor of
the company for which he was paid a salary. Ield. that no
weight conld be given to it, becanse three directors formed a
quornm, of which the president need not he one, and a quornm
might have acted without him: and, moreover, for all that
appeared it might be that he reccived only an addition—an
allowance as president while acting as inspeetor: Vietoria, ete.,
Ins. Co. v. Thompson (1882), 32 C.P. 476,

Where an Act of incorporation provided that no by-law for
the payment of the president or any ®irector, shonld be valid or
acted on until the same had been confirmed at a general meet-
ing of the shareholders, it was held that this applied only to
payment for the services of a director qud director, and for the
serviees of the president as presiding officer of the board. Where
a company appointed directors to varions salaried offices with-
out a by-law fixing amount of salaries, and such appointments
were later confirmed by legislation, they were held entitled to
prove on the winding-up for a quantum meruit for serviees
vendered: Re Ontarvio Express and Transportation Company,
Directors’ Case, (1894), 25 O.R. H87T.

By the hy-laws of a company, the hoard of directors was to
consist of three persons, two of whom constituted a quornm.
At a meeting, at which two of the directors, ¢!, and G., the
plaintiffs, were present. one heing the president and the other

the secretary of the company, a resolntion was passed that
““the matter of the compensation of C., the editor, and G., the
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advertising solicitor, was considered, and the sum of $1,000
cach be ordered to be placed to their respeetive eredits for ser-
vices rendered during the year in addition their regular
salary.””  C., as a matter of fact, had not heen appointed editor
nor G. as advertising solicitor, The objeet of the resolution
was to appropriate all the funds of the company so as (o pre
vent a stoekholder owning the greater part of the stock being
paid.  Held, the resolution could not be sustained nor any
moneys received under it be vetained: Garduer v. Can. Mfyg.
Pudlishing Co. (1899). 31 O.R. 488,

If the directors of a company have abused their position
so as to set an advantage at the expense of the company it is
for the company or its shareholders to complain and not for
an outsider: Bank of Toronto v. Cobourg Ry. (1885), 10 O.R.
376, and see (reemstreel v, Parvis (1874), 21 Gy, 229

Where a company has agreed to pay remunervation to a
director he can sue for it: Orton v. Cleveland Co, (1865), 3
H. & C. 868: Nell v. Atlanta (1895). 11 T.I.R. 407: and prove
in the winding-up like an ordinary eveditor: Beckwith’s Case,
[1898] 1 Ch, 324; Dale v, Plant (1890), 43 Ch.D. 255. But
to take remuneration in exeess of what is payable properly is a

mis-feasance; and directors party thereto are jointly and sever-
ally liable to make good the amount: George Newman, [1894)
1 Ch. 674; Oxford, cle,, Socicty (1887), 35 Ch.D. 502: Leeds
Estate Co. v, Shepard (1887), 36 Ch.D. 809; Re Whitehall
Court (1887), 56 L.T.R. 280.

Where a director is to be paid so mueh per anunm he eannot
maintain an action for an unapportioned part where he vacates
office before the end of the year: Sallon v. New Beeston Tyre
Co., (1899 1 Ch. 775; Central DeKapp Gold Mines (1900),
69 L.J. Ch. 18; MeConnell’s Claim, [1901] 1 Ch. 128. But if
the directors” work for the year is complete and the eompany
goes into liquidation before the end thereof, he is entitled to
pay for the year: Shaws Bryant & ('o., W.N., (1901), 124, The
remuneration was to be paid ““at such time as the directors
shall determine’: held, a divector had no right in sueh deter
mination: Caridad Copper Co. v. Swallme, C.A., 12 May, 1902,

Ad
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CANADIAN COPYRIGHT CASES.

(1) COMMON LAW RIGHTS OF AUTHORS AND ARTISTS.

[IN THE COURT OF QUEEN’'S BENCH FOR QUEBEC.]
BERNARD v. BERTONI

Copyright — Artistic Property — Remedy for Violation of — Measure of
Damages,

Per ANpREWS, J., in the Superior Court :—

An action of damages will lie at common law for invasion of property in
artistic works, and is not taken away by the Copyright Act giving an
action for penalty.

The affixing of his signature by a sculptor to a bust made by him is suffi-
cient proof, under the statute, of notification of his privilege as author.

The certificate of registration of a copyright is prima facie evidence that
the requirements of the law, previous to its issuing, have been complied
with,

The assignee of a copyright may recover for infringements made before the
registration of the assignment, but after the registration of the copyright.

Per the Court of Queen’s Bench—reversing REWS, J., on this point—
Where there is clear proof of the counter ng of a copyright, the dam-
ages will not be measured by the price realized through the sale of the
counterfeit, but vindieative damages will be allowed.

This was an action to recover $500 damages for infringe-
ment of the plaintiffs’ right as owners of the copyright in a
bust through assignment from the senlptor.

The facts arve stated in the judegment of Axorews, J.

June 25th, 1888, ANDREWS, J.:

This is an action for $500 damages. The plaintiffs allege
that a seulptor named Dunbar made a bust of Cardinal
Tascherean, had his copyright to it duly registered at Ottawa,
and assigned it to them to the extent of fifty copies, to be sold
at a certain price, in Quebee and in the surrounding counties;
11—c.LRrR~—"03.
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that the defendants copied the hust and sold it within the terri-
tory assigned to the plaintiffs, for a price below that at which

contract bound to sell, and thereby

they, the plaintiffs, were b
made it impossible for them to sell at all, and caused them

damag which is estimated, at the rate of %10 a bust, to

amount

The defendant’s first plea and eontention at bar is that this
is an aetion for damages at common law. That no such aetion
lies. That the only remedy the plaintiffs have is the aetion for
penalty under the Copyright Aet. T think this defence un-
founded. T am of opinion that property in works of art, such
as the bust in question, is recognized by our common law and
that a trespass npon it gives rise to a claim for damages. The
rule that the ordinary remedy is not taken away because a
special one is given by statute, therefore applies, and T hold the
action to be well bronght.*

It is next pretended that there is no allegation in the plain-
tiffs’ demands of the publication of the author’s privilege, that
is, his copyright. The declaration sets forth a transfer which
it ealls legal and complains of the acts of the defendants as

Leopnat an Lhe parues

legs 0 form
have joined issue and gone to trial, and the evidence shews
that publication of the copyright was made hy Dunbar’s affix-
ing his signature to the hust. This is all that is required by the
statute and T mmnst therefore declare this objection unfounded.

The defendants say, for a third plea, that there is no proof
of compliance by the plaintiffs, or their assignor, with the eon-
ditions imposed by law, preceding the registration of the copy-
right. The answer is that a certificate, under the hand and
seal of the proper officer, of the registration is filed, and that
under the maxim omnia presumuntur rite esse acta, it must

*® [Note~1f the learned Judge intended to lay down that there is now
copyright apart from statute subsequent to publication, this decision is at
variance with the generally accepted doctrine. See notes infra, p. 161
The decision, however, may be supported on other grounds.—Ed.]
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be supposed to have heen properly granted, and is prima facie
vidence that all was done that should have been done

In the
case of Alleyn v,

The Corporation of Quebee, the jundgment
rendered by me proceeded on this rule, and was confirmed in
appeal by the Court of Queen’s Beneh

Another objection relied on by the defence, is that the
assignment of the copyright to the plaintiffs, having been

registered on the fiest of Marveh, they could not recover for
infringements, which are proved to have been made before that
date. They arve proved to have been made, however, after the
16th of January, the date of the registration of the copyright,
and that is. in my opinion, sufficient to make the defendants
liable, There can he no doubt that Dunbar himself could have
founded an action upon them, and as his assignment to the
plaintiffs is of all his rights, without any other qualification
than a limit put on the number of busts to be sold, and the
extent of territory in which the sales were to be made, the
plaintiffs, in all other respeets, are entitled to claim as he could
have done,

The last and most serious difficulty is as to the amount of

damages to be awarded to the plaintifts. The defendants con-
tend that the evidence is insufficient to justify a condemnation.

The proof as to the counterfeiting is conelusive and shews,

beyond dispute, that the defendants were guilty of the torts
charged against them. As to the loss which they suffered in
consequence, the plaintiffs examined.

1st Emile Paré, who says he was employed by them, and
tried for three or four weeks to sell for them, but was always
met with the objection that the Italians, i.e., the defendants,
sold the same busts for two dollars, and therefore he could not
get ten. He thinks that otherwise he could have sold three or
four,

2nd  Théophile Gosselin, who tried for five weeks, all
thirough Quebee and Sillery : sold one in Montreal, hut could
sell none here, on account of the opposition of the Italians, 1le

thinks that otherwise he could have sold the fifty,
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The defendants admit the sale of seven busts by themselves,
at $2 a pieee, It is, therefore, plain I cannot allow damages as
on more than seven busts, because, if only seven could be sold at
42, what likelihood or reason is there to suppose that more than
seven conld have been sold at $10 2 But, in fact, I do not see
how T can allow the plaintiffs’ demand of $10 per bust, even
on these seven. The plaintiffs retain the busts. If their
declaration offered to give them up to the defendants, there
might be less injustice in giving them the full $10 : though, I
do not at all say it could be done. There is much diffienlty on

this point. In the ease of the Leather Cloth Co. v. Hirsc hfield,

L.R. 1 Eq. p. 299, which was for violation of a trade mark
Vice Chancellor Woop held that *“‘the onus lies on the plaintiff

of proving some special damage by loss of custom or otherwise,
and it will not be intended, in the absence of evidence, that the
amount of goods sold by the defendant, under the frandulent
trade mark, would have been sold by the plaintiff, but for the
defendant’s unlawful use of the plaintifi’s mark.” T read in
Sebastian, on Trade Marks, ed. 1878, p. 99 : ** That a plaintiff
is entitled to recover some damages where his trade mark has
been infringed, appears elearly from Blofeld v. Payne

his right has been invaded by the fraudulent act of the
defendants.””  And further, p. 143, “*For damages, to be recoy

ered, it is not necessary that special damage should be proved

it is sufficient to shew that the plaintiff’s right has been
invaded, in which case, some damages, even if only nominal,
will be given.”” I have decided to follow Graham v. Plate, 716
Sedewick’s Cases on the Measures of Damages, in which it was
held that ““‘the whole profit obtained by the defendant may b
recovered, althongh this is not the only measure of the plain
tiff s damage.”” T will allow the plaintiffs the money received
by defendants for the seven busts sold by them—#$14,

Judgment accordingly

From this judgment, the plaintiffs, dissatisfied with the
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measure of damages. appealed to the Court of Queen’s Bench,
composed of Dorion, C.J., Tesster, Basy, Cuvren and Bossg,
Jd.

Beaubien, for the appellants,

Lemicur, for the respondents,

October 5, 1889. The Court delivered judgment as fol-
lows :—Whereas the plaintiffs demand %500 damages for that
they, having purchased from I, 'T. Dunbar his copyright inter-
est in fifty busts of Ilis Eminence Cardinal Taschereau, the
defendants unlawfully counterfeited and sold imitation busts at
a much reduced price thereby preventing plaintiffs from effect-
ing sales of the busts so by them purchased from F. T. Dunbay;

Whereas the defendants have pleaded a general denial, and
by peremptory exception that the busts by them sold were
original of their own design ;

Considering that the due obtaining by Dunbar of the eopy-
right in question and his sale to the plaintifts of his interest
therein to the extent of said fifty busts is sufficiently estab-
lished ;

Considering the admissions by the defendants of the sale by
them of seven busts similar to that produced in this cause as
plaintiffs” Exhibit B, which latter is one of those made by said
Dunbar for said plaintiffs under and by virtue of said sale and
transfer by him to them ;

Considering that it is clearly proved that the busts sold by
the defendants were not originals, but counterfeits, made by
them, from one of those modelled by said F. T, Dunbar ;

Considering the said illegal and tortious acts of the said
defendants in counterfeiting and selling said busts ;

Considering that it has been established in this case that

had it not been for the said acts of the said defendants, the
said plaintiffs would have been able to dispose of the busts by
them purchased from the said Dunbar ;
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Considering that under all the facts and cireumstances
shewn in this case, the plaintiffs were justified in instituting
their action in the Superior Court ;

And considering that it has been shewn that the plaintiffs
have suffered, by the illegal and tortious acts of the said defen-
dants, loss and damage, and considering that this Court doth

assess such damage at the sum of $50, and considering that in

assessing the damage sustained by the plaintiff at the sum of
$14, and costs as in an action for that amount, there was, in
the judgment of the Court below, error, this Court doth cancel
annul and set aside the said judgment, and condemn defen-
dants to pay to plaintiffs the sum of $50, with interest, and
costs as in an action of the lowest elass of the Superior Court,
and costs of this Court.

Notes :—
Common Law Ricurs

1. General Theories,

There are two theories of ownership in ereations of the mind
radically opposed to each other.

The one theory is that intellectual ereations are property like
to other species of property and belong by vight of the highest
possible title to their originator, his heirs and assigns forever;
that, whether published or unpublished, and forcever, they are to
he seeured to their producers and their sueccseors in interest to
the same extent as other kinds of property, and that the public
has no more right or justification to take away or impair the ori-
ginator’s property in his mental ereation than it has to deprive
him of any other possession. This is the view of many eminent
jurists, including Lord Mansfield and Sir William Blackstone,
and it is almost unanimously adopted by modern text-hook
writers upon the subjeet,

The other theory, which, in the Courts and Legislatures at
least, has been generally accepted, is that the producer of a work
of the mind has no natural property in it, and has and enjoys
only such rights in respect thereof as the publie chooses to eonfer
Under this theory a writing, a work of art, a musical eomposition,
may be said to be a contribution to the eommon stock of knowl-
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edge and enjoyment of mankind which the public have a heritage
in. This is the theory that prevails in the case and statute law to-
day in England, Canada and the United States.

In the early English cases prior to the first copyright statute
(8 Anne, ch. 19, 1709), the bills of complaint contain as an essen-
tial averment the statement that the complainant had, at the time
of the commission of the piracy, on hand for sale copies of the
pirated work sufficient to supply the publie with all it required
at a reasonable price,

In the case of Donaldson v, Beckett (1774), 2 Bro, P.C, 129,
Lord Camden, in moving the judgment of the House of Lords,
said: **If there be anything in the world eommon to all mankind,
science and learning ave in their nature publici juris, and they
ought to be as free and general as air and water.”” Again, in Jef-
freys v, Booscy (1854), 4 1LL.C. 815, 24 L.J. Exch. N.S. 81,
Baron Pollock said: *“Copyright is altogether an artificial right,
not naturally and necessarily arising out of the social rules that
ought to prevail among mankind assembled in communities, but
is a creature of the municipal law of each country to he enjoyed
for such time and under such regulations as the law of each state
may direet.”” The whole doetrine is admirably summed up by
Virgin, J., in Carter v, Bailey (1874), 18 Am. Rep. 273, where he
says: “‘The publie are interested in the development and promul-
gation of all new and wholesome ideas, and in new combinations
and illustrations of old ones. Without publication and some ex-
clusive right thereto, the produets of authors would prove com-
paratively profitless. The publie, then, for the addition to its
general stock of knowledge, and the author, in eonsideration of
the pecuniary profit derivable therefrom, ave jointly interested in
the publication of new works.” ““Copyright statutes,”” he con-
tinues, ‘“were not considered as regulations of existing common
law rights, but “‘the exclusive right to their respective writings
for limited time’’ was therehy ereated and conferred on anthors
as a compensation for their contributions to the promotion of gen-
eral knowledge.”’

2. Rights Before Publication,

It is settled law, universally aceepted without question, that
there is at common law an absolute property in an unpublished
intelleetual ereation, which none can take from the producer
without his consent. He and his grantees alone at pleasure may
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keep it from the public for all time, may prevent its use or enjoy-
ment by others, may publish it when, how and where they choose,
The following is an outline of the course of the decisions.
The earliest reported case occurred in 1732 upon a bill filed by
the son and devisee of a conveyancer against his father’s former
terk, to prevent the threatened publication of his father's
draft of precedents: Webb v, Rose, eited in 4 Burr. 2330,

In 1741, lhv publieation of manuseript notes was enjoined at
the instance of a lawyer, the plaintiff, who had loaned them to a
friend, whose clerk copied them: Forrester v. Waller, cited in 4
Burr. 2331,

A druggist’s elerk, who set up in business on his own aceount,
was restrained at the suit of his former employer from making
use of, or communicating, the formulie of eertain veterinary rem-
edies he had copied from the latter’s manuseript books: Yoratt
v. Winyard (1820), 1 Jae, & W, 394,

So, a receipt for a proprietary medicine kept in manuseript
and assigned to trustees for the benefit of the owner's danghter
for life, 1o be sold at her decease for the benefit of her children,
was held to be property, and conld be followed to and made to be
accounted for by, one who had purchased it from the eldest son,
to whom the daughter communicated it after she had destroyed
the manuseript : Green v, Folgham (1823), 1 Sim, & Stu, 398; 1
L.J. Ch, 203,

Then, in 1848, an injunction was procured on behalf of the
Prince Consort to prevent the publie exhibition of prints of
etehings made by the Queen and himself for private entertain
men, and surreptitionsly taken hy some workmen employed on
the presswork: Prince Albert v. Strange (1849), 2 De G, & S
652. See also the remarks of Lord Watson in Caird v. Sime
(1887), L., 12 App. Cas. 326, at pp. 343-4. He said: “The au
thor of a leeture on moral philosophy, or of any other original
composition, retains a right of property in his book which entitles
him to prevent its publieation by others until it has, with his con-
sent, been communieated to the publie.”

It has also been held that information furnished to subseribers
for their private use of stock transactions by means of letter
press sheets and printed stoek ticker tapes were unpublished
manuseript’s to be protected accordingly: Exchange Telegraph
Co. v. Gregory, [1896] 1 Q.B. 147. This case was followed in E
change Telegraph v, Central News, [1897] 2 Ch. 48,
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3. Rights after Publication,

Whether property in an intelleetual ereation after it has been
given out to the general public ever existed at eommon law or
not, there is now no question but that it no longer survives an un-
restricted unlimited publication,*

Whatever rights an author or artist has at the present day ave
conserved by statute only, and if not so protected are gone for-
ever after publication, © Vide: Drone, Copyright, 58, 116; Jef-
freys v. Booscy (1854), 4 T1LL.C. 815; Schouler on Law of Per-
sonal Property, Vol. 2 see. 28; Bell, Law of Scotland, see. 1356,

In 1760 a case arose over the right to publish **The Specta-
tor.”” The plaintiff claimed the right of Addison and Steele, His
contention was that independent of statute there was an exelusive
right in the author and his assigns in perpetuity. The Court in-
clined to the plaintiff 's eontention, but the action was dismissed
on another ground : Tonson v, Collins (1760), 1 W, Bl, 301,

The famous case of Millar v, Taylor (1769), 4 Burr, 2303,
arose over a dispute concerning the right to publish Thomson’s
““Seaons.”” The que tions presented to the Court for decizion were
in short: (1) Whether the copyright of a book or literary com
position belongs to the anthor by the common law; (2) Whether
the Statute of 8 Anne had taken that right away. The decision
was in favour of the author’s right, by a majority of three to one,
Lord Mansfield and Willes apd Aston, J.J., being opposed to
Yates, J. It is mainly from the elaborate judgments of Mr. Jus-
tice Willes and Lord Mansfield that the advoeates of the “‘an-
thor’s”" right have drawn their inspiration ever since,

In 1774, after a decision in the Seotch Courts denying the
common law right, the question came up for decision on an ap-
peal to the House of Lords in the case of Donaldson v, Beckett
(1774), 4 Burr, 2408. The facts were: The poet Thomson had
published his poem ““The Seasons’ in 1726-1730 ; statutory copy-
right therefore expired in 1758, Thomson had sold the eopyright
to Millar (plaintiff in Millar v, Taylor, supra), whose executors
had sold the “‘ecopy’” to Beckett. He sued Donaldson for piraey.
The House of Lords called in the Judges for their opinion. Sev-
eral questions were submitted and answered. The Judges were
practically unanimous on the question of the existence of the an-
thor’s common law right before publication, and a large majority

* See, however, Bernard v, Bertoni, supra, p. 154.
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held that publication at common law did not divest copyright.
The third and vital question was: I1f such an action (i.e., one for
infringement) would have lain at eommon law, is it taken away
by the Statute of 8th Anne? and is an author by the said statute
precluded from every remedy exeept on the foundation of the
said statute, or on the terms and conditions preseribed therein?
Answer :—On this point five Judges (and Lord Mansfield) ans-
wered “*No''; six Judges answered ‘*Yes.”” On the answers of
the Judges, Lord Camden moved the House to give judgment for
the appellant and against the common law right. The division
resulted in the defeat of the echampions of the authors’ rights by
a vote of 22 to 11.

The great case of Jeffreys v. Booscy (1854), 4 H.L.C. 815,
though most directly eoncerned with international copyright and
the extension of the copyright statutes to cover it, yet raised a
question as to the existence and nature of common law copyright.
Among the Judges who were ealled in, Erle and Coleridge, JJ.,
pronounced in favour of the existence of such a right. Pollock,
C.B. (ibid, p. 935), gave the opinion quoted anfe, p. 159, The
Law Lords also were unanimous against a copyright at common
law, Lord Campbell, L.C., said: **Copyright, if not the ereation
of our statute law, as I believe it to be, is now entirely regulated
by it.”" Lord Brougham said: “‘In my judgment it is unques-
tionable that the Statutes alone confer the exelusive right.”’

L. Publication has the effeet of destroying the eommon law
right, and vests the statutory copyright if the conditions of the
statute are complied with. It is defined as **making a thing pub-
lic in any manner in which it is eapable of being communicated to
the publie”: Cf. Blank v. Footman (1888), 39 Ch. D. 678. 1In
McFarlane v, Hulton, [1899] 1 Ch, at p. 889, Cozens-Hardy,
J., says: ““A paper is published when and where it is offered to
the public by the proprietor.”” Publication need not necessarily
be for sale, though it is generally so. Publication *‘for private
cireulntion only,”” that is, on conditions imposed by the author,
does not divest the common law right : Jeffreys v. Boosey (1854),
4 HLL.C., p. 962 Caird v. Sime (1887),12 A.C., p. 344. 1In Ken-
rick v. Danube Collieries Co, (1891), 39 W.R. 473, printing one
hundred eopies of a report on a proposed company, and showing
or giving some of them to persons interested in floating the eom-
pany, was held not to be such a publication as divested the com-
mon law right.
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3. Seetion 20 of the R.S.C, ch, 62, the Copyright Act, contains
a statutory recognition of the common law right of an author to
the exclusive use of his manuseript before publication. It is to
the effect that persons who, without the consent of the author or
lawful proprietor thereof, print or publish any manuseript not
previously printed anywhere, shall be liable to the author or pub-
lisher for all damages oceasioned by such publication. Vide Ap-
pendix,

6. It has been decided that the representation of a pieture
(or a statne) by a tableau vivant, formed by grouping in the same
way as the figures in the pieture (or statue) living persons
dressed in the same way and placed in the same attitudes as the
figures in the picture (or statue) is not an infringement of eopy-
right in the picture (or statue). It seems, also, that a drawing or
pieture of a statue would not infringe copyright in the statue,
and, conversely, that a statue or bas-relief representing the pie-
ture would not infringe copyright in the picture: Hanfstaengl
v. Empire Palace, [1894] 2 Ch, 1.

But a sketeh in a daily illustrated newspaper of a tableau vi-
vant representing a picture (or a statue) may, though the fab-
leau does not, constitute an infringement of the copyright of the
pieture (or statue): Hanfstacngl v. Empire Palace, (No. 2),
[1894] 3 Ch. 109, 63 L.J. Ch. 681 (C.A.), affirmed in the House
of Lords, 64 1L.J. Ch, 81,
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(2) COPYRIGHT IN BOOKS,

IN THE SUPERIOR COURT FOR QUEBEC.]
LaNGLois v. VINCENT,

Copyright —Author and Legal Representative—Works Becoming Publie
Property by Long User—Scope of the Copyright Act—Penaltics —

R.A8.C., ch, 62, sections 30, 4, and 17.

Only the author or the legal representative of the author of a work can
avail himself of the provisions of the Copyright, Act And neither the
wuthor nor his legal representative can maintain an action for penalties
under the Copyright Act where the registration of the work under the
Act has not been made until after the publication of several editions of
the work

8o where Le Grand Catéchisme de Québee had been in publie use for nearly
175 years without copyright having been applied for. it was held that
the work was no longer susceptible of being made private property, and
the plaintifl, who had aequired his title in the book by sale to him by the
Archbishop of Quebee, had no ground to maintain an action for penalties
against the endant, who had published an edition of the work

This was a qui fam action based on the Copyright Aet 31
Viet., ch, 54, sec. 10 (now R.8.C. ch. 62, see. 30). The plaintiff
claimed penalties to the amount of $6,000 and forleiture
of any copies of the book found in the possession of the defen-

dant

The facts appear in the judgment of the Court,

M. Chowinard, for the plaintiff.

. T. Suzon, for the defendant.

Quebee, February 7, 1874, Srtvawr, J.;—The plaintiff
alleges himself to have the copyright of a hook called Le Grand
(‘atéchisme de Québee, and complains that the defendant in
violation of his rights has printed and offered for sale the said
book, whereby he has ineurred penalties to the amount of
$6000, whereof he prays a condemnation of one half for the
Crown and the other half for himself and for the forfeiture in
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his favour of any copies of the book found in the possession of
the defendant. The present qui tam action is based upon the
Copyright Aect 31 Viet,, c¢h. 54, see, 10,  (Now R.S.C. ¢h. 62,
see, 30,)

To this action the defendant pleads in substance that the
book referred to is a public book approved of by all the bishops
met in Council at Quebee, in 1853, That the Archbishop of
Quebee never was proprietor of it nor its anthor nor the legal
representative of its author, but that the hook was made for the
benefit of the whole Provinee and has gone through twelve edi-
tions by different persons, none of whom were enrvolled under
the Copyright Aect, that the enrolment of it by the owner is not
warranted and is inoperative,

The plaintiff’s title to this book consists in a sale of it to him
by the Archbishop of Quebee, on the 12th May, 1873. Soon
after this sale, on the 19th of the same month, the plaintiff
enregistered Le Grand Catéchisme de Québee, as if he were the
author or the legal representative of the author, and the penal-
ties are now claimed because of the infringement of rights
conferred npon the plaintifi by this registration. The plaintiff
admits that before he purchased the work he knew that the
defendant was engaged in printing it. Being asked whether it
was not in consequence of this fact that he proeured a sale of it
to himself, he answered, ““not exactly, it was to register it.”

The catechism in question was composed by the second
Bishop of Quehee, Monseigneur de St. Valier, about the year
1700, and many editions of it have been printed and sold from
time to time since, one of them by the defendant himself ; this
is the edition of which the plaintiff had information before he
purchased the book, and which he complains was printed to his
prejudice.

The question is then one of literary property. It is some-
times diffieult to define with precision where the exelusive
rights of the author end and those of the public commence, but
the present case is not one of any nicety. So long as writings
and works are within the possession of the author he has the
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same right to exelusive enjoyment of them as of any other
species of property, But when they are cirenlated abroad and
published with the anthor’s consent they become eommon
property, subjeet to the free use of the ecommunity—such is the
common law on the subject. But for the encouragement ot
learning, and that men of genius and science may reap the well
merited fruits of their labors, authors and their legal represen-
tatives by observing the formalities of the Copyright Aet are
secured for a limited time in the exclusive right of publishing
their own works. Whether after a voluntary publication of an
anthor’s works by himself or by his authority the author has a
sole and perpetual property in that work, so as to give him a
right to confine every subsequent publication to himself and his
assigns for ever, or, whether all the property of the author dia
not eease and the work beeome open by his own act of publica-
tion, are questions set at rest more than a century ago by the
decisions of the English courts, when the respective rights of
authors and of the public were examined with profound erudi-
tion and the most consumate legal skill. The rights of authors
are now confessedly those conferred upon them by the copy-
right laws and no other. The plaintifi' relies on the Copyright
Act in this case.

It is fitting to have the language of the law under one's eye
when treating the subject (31 Viet., ¢h, 54, see. 3 & 4). (Now
secs, 4 & 17.)

“Any person who is the author of any book, ete., and the
legal representatives of such persons, shall have the sole right
and liberty of printing, re-printing, publishing, reproducing
and vending such literary, seientific or artistical works or com-
positions in whole or in part, ete., for the term of twenty-eight
years from the time of recording the title thereof in the man
ner hereinafter direeted.

See. 4—1If after the expiration of the term aforesaid, such
author, ov any of the authors where the work has been origin-
ally composed and made by more than one person, be still living
and residing in Canada or in Great Britain or Ireland, or
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being dead has left a widow or a child or children living, the
same exclusive right shall be continued to such author, or if
dead, then to such widow or child or children (as the case may
be) for the further time of fourteen years.””

The questions that present themselves are, what are the
rights of the plaintiff to these provisions ;

Is he the author ¥ or

Is he the legal representative of the author ?

If the one or the other, is he still in time to take advantage
of the law ? Does he come within the purview and scope of the
Copyright Act ?

The author of the book died more than a century ago;
whether he left any legal representative in Canada, is not
alleged or shewn. It does not appear that the author ever pub-
lished it for his own profit, nor that he did not intend to make
it open by permitting the publication. Considering the nature
of the work and the source whence it emanated, it being a sum-
mary of religions doctrine compiled by the head of the church
in this country obviously for the comfort and use of his flock, it
is to be presumed that it was intended for the widest and most
unfettered cirenlation. and with no eye to private advantage.
The voluntary publication of this book by the author or with his
consent would make it common property, subject to the free
use of the community, and I ean hardly doubt that if the
author were alive at this day, when his book has been in public
use for 170 years and upwards, he could not aequire an exclu-
sive right to print and publish it by the mere formality of
registering its title in the manner preseribed by the Copyright
Act through the author. Such registration to secure any rights
must precede the publication of the work, it is inoperative after
it has been thrown open to the publie by its publication. If the
author could not, can his legal representatives ¢ But is the
plaintiff in any sense the legal representative of Monseigneur
de St. Valier ? This is not alleged or shewn ; he bought the
right of publishing the work for ten years from the Archbishop
of Quebee. The defendant does not contest this sale, but he
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says that that confers upon him no exclusive rights and does
not purport to do so on its face. It is admitted that the Arch-
bishop of Quebee is not the author, and he is not shewn to be
the legal representative of the author. It follows that neither
the plaintifi nor his vendor are clothed with the character of
legal representative of Monseigneur de St. Valier, and there-
fore it follows as an irresistible legal consequence, that the
enregistration by the plaintiff not being the aet of the aunthor
nor of his legal representatives, for all practical and legal pur-
poses is a fruitless, worthless formality in no way justified by
the Copyright Aect.

Looking at the ease technically, do the facts bring the defen-
dant under the lash of the law invoked? This law imposes
penalties upon any other person, after the recording of the title
of any book, who prints, publishes, or imports, ete. Tt is admit-
ted hy the plaintiff himself that the defendant printed the hook
in question before it was recorded, consequently when he law-
fully could do so since there was mno legal impediment in his
way, and when he acquired a legal title to every copy he so
printed. If what the defendant did was legal, when done it
could not beecome illegal by an act of the plaintiff subsequently
done, Tt wounld he subverting every principle to hold that the
defendant could he liable to a penalty for doing what no law
forbade him to do, and that the copies he so legally printed
should be forfeited to the plaintiff. That which the law for-
bids under heavy penalties is the printing and sale of a book
to the prejudice of the anthor. The defendant has done noth-
ing in violation of any such law. A printing before the record-
ing is supposed to carry a penalty imposed by law on the print-
ing after the recording. The pretension is extravagant and
excessive.

There seem to be public considerations deserving of grave
consideration, why a book of the nature of the one in question
should not lightly be admitted to the tenure and franchise of
private property. Such a book eontains, T presume, nothing of
the author’s own ; to be of any real value, it must contain the
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received doetrine of the Roman Catholic Chureh, and if once
the exclusive right to publish sueh a eatechism is conferred
upon an individual, he comes to he vested with a monopoly of
it coextensive with the Dominion, and it will be the duty of all
the Courts of the Dominion to protect him in it, and to punish
any invasion of such monopoly. T doubt whether the Bishops
of the various dioceses and their congregations would be dis-
posed to look upon the interpretation put upon the statute hy
the plaintiff as quite eonsistent with their rights. T could be
brought with diffienlty to the conclusion that the church
throughout the Dominion is now confined in the use of this
catechism to the copies printed by the plaintiff because of his
action in the matter, yet if he has any rights at all they go all
that length,

After a very patient consideration of this ease 1 am forced
to the conclusion that the plaintiff is neither the author nor the
legal representative of the author of Le Grand Catéchism de
Québee, and could not therefore invest himself with the right to
the exclusive printing and vending this bhook throughout the
Dominion by the mere formality of enrolling the title of the
book under the Copyright Aet. That the said Catechism has
been for a century and three quarters in public nse, and is no
longer susceptible of being made private property. That the
defendant at the time of printing the said Catechism had a
right to do so, and that he violated thereby no law and exposed
himself to no penalties : that the claim of the plaintiff against
the defendant is aggressive in the extreme and groundless.

Action dismissed,

12— LRr~"03,

-
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CaplEUX v, BEAUCHEMIN,

Copyright—Infringement—Evidence—"1vcatual Copy,

In an action for infringement of copyright in a dictionary, the unrebutted
evidence shewed that the publication complained of treated of almost all
its subjects in the exact words used in the dictionary first published, and
vepeated a great number of errors that oceurred in the plaintiff®s work

Held, affivming the judgment appealed from, that the evidence made out a
primi [ucie ense of piracy against the defendants which justified the
conclusion that they had infringed the copyright

Appeal from the judgment of the Court of Queen’s Benceh,
appeal side: Q.R. 10 Q.B. 255; reversing the judgment of the
Superior Court, Distriet of Montreal, maintaining the plaintiffs’
action with costs.®

The facts established by the evidence sufficienfly appear
from the head-note and judgments veported. The judgment

appealed  from reversed the trinl court judgment (H. T

i

the defendants immediately to cease the publication and sale of

Tascherean J.) which dismissed the action with costs, order

the work complained of, to render an account of the total edi
tion printed and published and of sales made, and directed that
the record shonld be returned to the court of first instance for
taking accounts and adjudications as to damages and the other
conclusions of plaintifts’ demande, the defendants being also
ordered to pay the costs of the appeal.

Fitzpatrick, K.C., (Solicitor General for Canada) and Aim«
Geoffrion for the appellants,

Wignault, K.C., for the respondents was not ealled upon
May 22nd, 1901,

Tae Cuter Justice (Oral).—We do not consider it neees
sary to eall upon counsel for the respondents in this case.

I have read all the evidence and listened carefully to the
very able arguments by eounsel for the appellants, but T must
say that I entirely agree with every word said by the Chief

PresenT: —Sir Henry Strong, C.J., and Taschereau, Gwynne, Sedy
wick and Girouard, J.J.

* [Note.~The judgments herein in the Courts below will appear in the

next number of the C.L.R., the translations thereof not having been received
in time for the present publication.—Ed.]
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Justice, Sir Alexander Lacoste in the court below, and have not
been in any way convineed that the judgment of the Court of
Queen’s Beneh was wrong, 1 think also with my brother
Gwynne, as he shortly remarked, that the repetition of the great
number of errors in the work of the appellants could not pos-
sibly have been aceidental or have happened otherwise than by
making a textual ecopy of the respondents’ supplement, Tt
appears as if the book published by the appellants had not been
made with the pen, hut with scissors and paste pot. T have read
the notes of Mr. Justice Tascherean and Mr. Justice White in
this case. I think the former goes too far in his judgment in the
Superior Court in finding exeuses for the defendants, Mr, Mar
tin, who prepared the manseript of the w

complained of
ought to have been called. No doubt

the manuseript was
destroyed or lost in the process of printing and the printers can-
not be expected to have any recolleetion as to how it was made,
whether it was written by hand or simply with printed sheets
pasted in.  Mr, Martin was possibly the only person who could
have given the information on this point whicn the defendants
ought to have been prepared to give. It was elearly upon the
defendants to shew what he did and how it was done in order to
rebut the primd facic ease against them made out by the plain-
tiffs” evidence of piracy. T would add that the ease was most
ably argued by Mr. Geoffrion on behalf of the appellants.

The appeal should be dismissed with costs.

TasCHEREAU, GWYNNE and SEDGEWICK, J.J,

, concurred in the
Judgment dismissing the appeal with costs.

Girovagp, J. (Oral.) T concur in the judgment dismissing
the appeal for the reasons just stated by His Lordship the Chief
Justice but I wish to add that T consider it was not possible that
the supplement complained of could have been compiled as
admitted, in eight or nine months, unless by borrowing largely
from the publication of the respondents,

Appeal dismissed with costs.
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Solicitors for the appellants : Geoffrion, Geoffrion, Roy &
Cusson.

Solicitor for the respondent : P. B. Mignault.

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

(GRIFFIN ET AL,
V.
Kingston anp PemBroke Ramway CoMPANY,

Copyright — Railway Ticket—Subject of Copyright—Failure to Deposit
Copy of Work.

Section 5 of the Con, Stat, C., ch, 81, which required an author to deposit
a copy of his work in the library of the Legislative Assembly of Canada,
being merely directory, the neglect of the author of a work to do so, did
not incapacitate him from proceeding for an infringement thereof.

Nore—The author w however, required to deposit a copy of his work
in the oflice of the trar of the Province before becoming entitled to
the benefit of the Aect: Con, Stat, C., ch, 81, see, 4. Cf. R.S.C,, 1886,
ch. 62, see. 9, for which see Appendix. The Con. Stat, C, ch, 81, wa
repealed by 31 Viet,, ch, 54, sec. 19 (D.)

The object and principle underlying the legislation from Queen Anne's
time to the present is to protee vance and encouri earning and
art ; and not, unless it be y and indirectly, to promote or assist
progress in mechan or industrial appliances or inventions, and
accordingly a railway conductor’s duplex ticket is not the subject of
copyright.*

The plaintiff sued as assignee of an alleged copyright in a
railway ticket. e claimed damages, and an injunction, and an
account of profits.

The action was tried at Kingston at the Spring Assizes of
1889, without a jury.

Bain, Q.C., for the plaintiff.

Cattanach and R. Vashon Rogers, for the defendants,

February 27, 1889, FaLcoNBRrIDGE, J.:—The first objection
i to the plaintiff’s recovery is that there is no evidence that the

* See, however, the next case.
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author deposited a copy of the work in the Library of Parlia-
ment under see. 5 of the Consol. Stat. C., ch. 81,

I shall dispose of this by observing that it is not pleaded. The
section is merely directory, and the negleet of this duty does not
incapacitate the proprietor of a copyright from proceeding for
an infringement of it as failure to give information does by vir-
tue of see. 6.

It is next urged that the ticket is not the subject of copyright
at all.

The words of the Con. Stat. C., ch, 81, sec. 1, are: ““ Any per-
son. . . . who is the author of any book, map, chart, or
musical composition, already made or composed but not printed
or published, or hereafter made or composed, or who invents,
designs, etches, engraves or causes to be engraved, etched or
made from his own design, any print or engraving, . . shall
have the sole right, ete.’’

Is the ticket fairly described by any of these words?

If T had to decide the case with reference to the present
statute there would not, I apprehend, be any doubt on the
subject,

The corresponding section in the Copyright Act, R.S.C., ch.
62, see. 4, is as follows:

““Any person . . . who is the author of any hook, map,
chart or musical composition, or of any original painting, draw-
ing, statute, sculpture or photograph, or who invents, designs,
etches, engraves or causes to be engraved, etched or made from
his own design, any print or engraving . . . shall have the
sole and exclusive right . . . of printing . . . such literary,
scientific or artistic works or compositions, etc.”’

The italicised words surround what precedes them with a
limitation which would, I think, not include an article like the
plaintiff’s ticket.

But having regard to the statute with which I have to deal;

The ticket is certainly not a map, chart or musical composi-
tion, nor is it a print or engraving, within the meaning of the
section, although it may be printed or engraved.

«4
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Is it a book 1

See. 16 of the statute defines “‘book,”" but only with reference
to sec. 15,

I attach no importanee to the mere shape or form of the card
or ticket. Book and liber were primarily, and primarily meant
the bark of a tree. So a book need not necessarily be a book in
the common acceptance of the term, viz., a volume made up of
several sheets bound together. It may be printed on only one
sheet : Clayton v. Stone, 2 Paine 382 Scoville v. Toland, 6 W est-
ern L.J. 84; Drury v. Ewing, 1 Bond 540,

The first Copyright Act in England is 8 Anne, ch. 19. In
the preamble it is stated that printers, booksellers, and other
persons were frequently in the habit of printing, re-printing and
publishing ‘‘books and other writings without the consent of the
authors or proprietors of such books and writings to their very
great detriment, and too often to the rnin of them and their
families,

“For preventing, therefore, such practices for the future and
for the encouragement of learned men to compose and write use-
ful books, it is enacted, ete.”’

In Routledge v. Low, LR, 3 1LL. 100, Lord Cairns said, at
p. 111: “The aim of the legislature is to increase the common
stock of the literature of the country.”’

In Page v. Wisden, 20 L.'T.N.S. 435, Malins, V.C., says with
reference to a ericketing scoring-sheet, at p. 436: ““‘On the ques-

tion whether this is a fit subjeet for copyright I have no douht
whatever that it is not.”

In Davis v. Committi, 54 L.J, Ch.,, N.S, 419, the card or dial
on the face of a barometer displaying special letter-press was
held not capable of registration under the Copyright Aect of 1842,
That Aet ( 5 & 6 Viet., ch, 45) in see. 2 gives the same definition
of ““hook’" as is given in sec. 16 of our Con. Stat,

A label intended for no other use than to be pasted on vials
or bottles eontaining a medicinal preparation, is not the proper

subject of a copyright: Scoville v. Toland, 6 Western L.J. 84,
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An advertising card used to display the different colors of paints
is not a subject of copyright: Ehret v. Pierce, 18 Blateh, 302,
Bank account books are not the subject of a copyright: Baker v.
Nelden, 101 U.S. 99.

These American decisions are under the U.S. Revised Stat.,
sec, 4952, which is somewhat wider than our section: ‘‘ Any
citizen . . . who shall be the author, inventor, designer or
proprietor, ete.”

Our statute speaks only of the author,

The (American) statute was passed for the encouragement
of learning, and was not intended for the encouragement of mere
industry unconnected with learning or seience: Clayton v. Stone,
2 Paine 382,

Thus we see that the object and prineiple underlying the
legislation and the judicial interpretation of the legislation
from Queen Anne’s time to the present is to protect, advance,
and encourage learning and art; and not, unless it be casually
and indirectly, to promote or assist progess in mechanical or in-
dustrial appliances or inventions, as to which the law makes
beneficial provision otherwise.

What is the literary property to be protected in this ticket?
Surely not the eard itself which, without the application of the
conduetor’s punch, is ‘‘senseless and unmeaning.”” Then, to
adapt the illustration of Chitty, J., in Davis v. Committi, would
a deposit of the card or ticket in the library of Parliament be a
compliance with see. 57 The necessity of delivering the punch
as part of the work effects a reductio ad absurdum of the plain-
tiff's argument.

I am, therefore, of the opinion that this eard or ticket is not
a proper subjeet of copyright.

If the Imperial Act, 5 & 6 Viet,, ch. 45, is in foree in this
country, as contended by the plaintiff, it will not advance the
plaintiff’s position in this regard.

The plaintiff also claimed in argument a common law right
of copy and property irrespective of the statute. I do not dis-

ﬁ
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cuss this interesting and muech-vexed question because I do not
think the card or ticket to be such an intellectual production as
could have claimed for its author or inventor any protection at
common law,

Taking this view of the matter in controversy I deem it un-
necessary to go into the other objections which are said to stand
in the way of the plaintiff’s recovery.

The action will be dismissed with costs.

(IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]
CHURCH v, LINTON,
Copyright — Circulars=—" Forms” and *“ Blanks "—Books and Literary

Compositions under the Copyright Act—Copyright Act, R.8.C., section
4,05 amended by 52 Viet. ch , section 1 (D.).

The purely commercial or business character of a composition or compila-
tion does not oust the right to protection if time, labour, and experience
have been devoted to its production.

The plaintiff had obtained copyright in respect of four productions used in
connection with his School for Stammerers, and called (1) “ Applicant’s
Blank,” containing questions to be answered by applicants for entrance;
(2) *Information for Stammerers,” an advertising circular; (3) “En
trance Memorandum,” heing an agreement to be signed by applicant;
and (4) “Entrance Agreement,” which was like No, 3, but of a more
extended character.

Held, that the plaintiff had copyright in these publications, and was en
titled to protection in respect thereto.

Griffin v. Kingston and Pembroke Ry. Co. (1889), p. 172, supra, dissented
from

This was an action brought by Samuel T. Church, against
Gieorge W. Linton, for an injunetion to restrain the defendant
from infringing certain copyright publications, and for dan-
ages.

The plaintiff was the principal and proprietor of a school
for the cure of stammerers called ‘‘ Church’s Auto-Voce School,”’
and had copyrighted the four publications mentioned in the
head note. The defendant, having taken a course at the plain-
tiff's school, founded a school having the same object, called
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Linton Institute for the Cure of Stammering; he issued two
circulars, called (1) “*Applicant’s Question Sheet,”” and (2)
““Entrance Condition.”” The plaintiff claimed these were in-
fringements of his copyrighted publications, especially in the
particulars following:

PLAINTIFF'S,

(2) The Auto-Voce method is strictly educational in its
character, excluding all artifice, trickery, magnetism, hypnot-
ism, faith cures, drugs or surgical operations or appliances,
restoring the voice Lo & natural normal state, and strengthening
the physical, mental and moral organisms.

This method is not understood by any other than its author,
Mr. 8, T. Churen, Toronto, Canada.

Under the Auto-Voce method, there has been no
difference with regard to age as to results.

marked

QUESTIONS,

1. Age ? 7. Condition of health ¢ 8. Is there any deform-
ity of tongue, jaw or facial museles ? 9. Memory ? 10. Occupa-
tion ¥ 11. Does applieant use artificial teeth ; 13. How far
advanced in school studies ? 20. Does the jaw drop and become
rigid ? 30. Is the applicant inclined to avoid society 1

(3) I, ———, agree of my own free will and accord to the
following conditions and have subseribed my name thereto.

I bind myself to remain a regular daily student of Church’s
Auto-Voce school till T have successfully passed the require-
ments of the fourth and highest grade in the Auto-Voee course
of training.

I promise not to converse with any person or persons,
neither in the Auto-Voce school or out of it regarding the
method of training as a whole or any individual case. Neither
to communicate the same to any person or persons by writing or
otherwise,

DEFENDANT'S,

(1) My method is strictly of an educational character, and
excludes all trickery, hypnotism, faith cures, drugs or surgical

4

M
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operations, restores the voice to a natural normal state, and
strengthens the mental, physical and moral organisms,

This method is known only by its author, Mr, G. W, Linton,
Toronto, Canada.

Under my method, the age of the person does not signify as
to the result,

QUESTIONE,

1. Age 1 4. Health 9 7. Has applicant any deformity of
the tongue or jaw ? 2. Memory ! 5. Occupation ? 8. Has
applicant any artificial teeth ¥ 21. How far is applicant
advanced in education 7 19. Does the jaw become rigid ? 12.

Is the applicant inclined to avoid society 1
(2) 1, , do hereby agree of my own free will aad

accord to the following conditions and have subscribed my
name thereto.

I hind myself to remain a regular student of G. W. Linton’s
school for the cure of stammering until T have successfuliy
passed the fifth and graduating grade in the course of said
school.

I promise that I will at no time, either in the school or out
of it, impart or attempt to explain to any person or persons,
either by word of mouth, writing or in any other manner what-
soever the method by which T shall be cured, or the methods ol
instruction of said school.

The defendant, among other defences, denied that he was
using the plaintifi’s so-ealled method or system and alleged that
he was using one of his own ; denied that the plaintiff was the
author of the books and circulars ; and that they were such
literary or scientific or artistic works as to make them the ‘ub-
jeet of copyright, and that the plaintiff had any such copyright

therefor which was valid.
The action was tried at Toronto on April 16th, 1894, without
a jury.
Watson, Q.C., and Bentley, for the defendant.
George Bell, for the plaintiff.
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April 18th, 1894, Bovyp, C. :—

The plaintiff has obtained copyright in respect of four pro-
ductions called (1) ““ Applicant’s Blank," giving a series of
questions to be filled up with answers for the applieant for ad-
mission to the plaintiff’s school ; (2) ** Information for
Stammerers,”" intended for cireulation as an advertisement ;
(3) *“ Entrance Memorandum,’” in the form of an agreement to
be signed by the entrant ; and (4) ‘‘ Entrance Agreement,”’
which is like No. 3, but of a more extended character.

Objection is made as to the inherent invalidity of the copy-
right because the documents are not within the scope of the
statute, ch. 62 R.S.C. see. 4, as amended by 52 Viet, ch. 29, sec.
1 (D), applies to the author of any “‘book’ . . considered
as a “‘literary composition.’’

These sheets of printed matters are, of course, sufficient in
form to be protected by the Act ; Grifin v. Kingston and Pem-
broke R.W. Co, (1889), 17 O.R. at p. 664,

Though these cirenlars as to their substance would fall
within Charles Lamb’s catalogue of ‘‘books which are no books

a-hiblia,”” nevertheless under copyright law comprehensive-
ness they may be reckoned as books and literary compositions,
The cirenlars distributed by railway companies are now ecalled
“literature.”” It has been held, moreover, that publications
which are in the nature of business notices are usable as adver-
tising mediums for distribution gratis or otherwise, may be the
subject of copyright: Grace v. Newman (1875), L.R. 19 Eq. 623,
and Maple & Co. v. Junior Army and Navy Stores (1882), 21
Ch, D. 369.

So one may copyright a book of forms or a series of papers
to be filled in by applicants for liquor licenses, Brightley v.
Littleton (1888), 37 Fed. R. 103. In this the Judge said: ‘‘ The
matter must be original and possess some possible utility. The
originality, however, may be of the lowest order, and the utility
barely perceptible.”

I do not go with the limitation suggested in 17 O.R. at p.
665, that the legislation is to be applied, having regard to
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literary merit as an ingredient. The purely commercial or
business charaeter of the composition or compilation does not
oust the right to protection if time, labour, and experience have
been devoted to its production. That this is so in the present
case the plaintiff testifies, and that the papers must be of some
merit and utility would seem to be proved by the defendant’s
willingness to abstraet or convey various passages in them so as
to form parts of his rival advertisements, The invasion of the
plaintiff’'s rights as to this part of the case is well proved.

I gave judgment as to the other part of the action against the
plaintiff at the close of the hearing, and as the success is thus
divided, T give no costs.

The injury from the invasion of copyright is too insignificant

to ground a reference for damages.

Notes :—
CopyriGuT IN Books,

There is no definition of the word. ‘““book’" in the Canada
Copyright Act, but the terms map, chart or musical composition
are set out in seetion 4, which terms in the English Act of 1842,
5 & 6 Viet, ch. 45, are ineluded in the definition of the word,
thus :—*‘ Every volume, part or division of a volume, pamphlet,
sheet or letter-press, sheet of musie, map, chart or plan separately
published.”

In the last two cases reported supra, the learned Judges pro-
ceeded to define the word ‘“book’” from entirely opposite points
of view. Mr, Justice Faleconbridge was much struck with the
words ‘‘such literary, seientific or artistic works or compositions,
ete.,”” found in the 4th section of the Copyright Act. Though he
was dealing with another statute, i.e., section 5 of the Con. Statute
(., ch. 81, the idea that the statutes were for the protection, ad-
vancement and encouragement of learning and art was present
to his mind. Hence, he was adverse to allowing the protection of
the statute to any mechanieal or industrial appliances or inven-
tions. He felt the necessity of there being some literary property
to be protected in the subject of copyright. He said: ‘“The card
without the application of the conduector’s punch is ‘senseless and
unmeaning.” "’
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On the other hand the learned Chaneellor took the view that
literary merit need not be an ingredient.  The expenditure of
time, labor and experience on the production serves to counter-
balance the want of this. e spoke of the *‘ comprehensiveness’™
of copyright legislation and thought that cireulars of a purely
business character might be reckoned as books and literary com-
positions.

In view of the great diversity of opinion shown in these, the
only judgments reported in Canada dealing with the definition
of a hook, it is to be regretted that neither case was carried to a
higher Court to obtain a binding statement of the proper prin-
ciples of construction to be used in dealing with our Act, A con-
sideration of the English cases will, however, lead one to the con-
clusion that the line of reasoning adopted by Boyd, (', is the
]‘ll‘l‘fﬂl'lll)]n-,

There are three, or perhaps four, essential elements which
must be found in every book :—

1. Literary Value: The works must contain some composition
or arrangement of words, figures, sentences, or paragraphs giving
information or instruction or pleasure: Chilton v. Progress,
[1895] 2 Ch, 29; Marwell v. Hogg (1867), L.R. 2 Ch., p. 318;
Hollindrake v. Truswell, [1894] 3 Ch. 420, at pp. 424, 427, 428,

2. There must be originality of some kind.

3. The book must be innocent, that is—(1) Not seditious or
libellous: Hime v, Dale (1803), 2 Camp. 27 ; Southey v. Sherwood
(1817), 2 Mer, 435, (2) Not immoral: Stockdale v. Onwhyn
(1826), 5 B. & C. 173; Baschet v, London Illustrated Standard,
[1900] 1 Ch. 73. (3) Not blasphemous: Lawrence v, Smith
(1822), 1 Jacob 471 ; Murray v. Benbow (1 ), 1 Jacob 474. (4)
Not fraudulent : Wright v, Tallis (1845), 1 C.B. 893 ; Hayward v,
Lely (1887), 56 L.T., p. 421.

4. There must be a certain physical form.

Literary Value or Matter :—The law of literary copyright is
not intended to protect ideas or inventions, except as embodied in
words: Serutton on Copyright, 4th ed,, (1903), 115. Thus in
Davis v, Committi (1885), 52 L.T. 539, a card for the face of a
barometer, utterly meaningless without the barometer, hut with it
a scientifie instrument of some value, Chitty, J., held not to be a
“book’’ capable of copyright. A mechanical device consisting of
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a cardboard pattern sleeve was refused protection by the Court of
Appeal : Hollingrake v, Truswell, [1894| 3 Ch, 420. Another me-
chanical device consisting in a perforated roll used in a mechani-
cal musical instrument, and having a few printed words for diree-
tion in its use, was held not actionable in Boosey v, Wright, [1900

1 Ch. 122, On the authority of these cases, the judgment in Griffin
v. Kingston and Pembroke Ry. might well have proceeded without
laying down the necessity for the presence of

literary quality™’
in a work sought to be copyrighted. The railway ticket therein
referred to was not the ordinary one consisting of a stub and one
or more coupons, with which most travellers are familiar, but was
the special ticket only issued by the eonductor on the train. As
most people are aware, it contains the names of many stations, the
amount of money ecollected, the date of issue, ete., and it is not
until the manipulation of the punch in the hands of the conductor
that it becomes a ticket Jn reality,. from, say, Tompkinsville to
Podonk. It is more of a receipt than a ticket. It is, in trath, a
mechanical deviee,

In Walter v, Lane, [1900] A.C. 539, at p. 548, Lord Halsbury,
L.C., veferring to the verbatim reports of Lord Roseberry’s
speeches, which were the subject matter of that aetion, said:
“*Although I think in these compositions (i.e., the work of the
stenographer) there is literary merit and intelleetnal labour, yet
the statute seems to me to require neither—nor originality either
in thonght or langnage—the right in any view is given by the stat
ute to the first producer of a book, whether that book he wise or
foolish, accurate or inaceurate, of literary merit, or of no merit
whatever.”  And here it is to be noted that the English Statute,
5 & 6 Viet, ch. 42, is possessed of a preamble in the words:
““Whereas it is expedient to amend the law relating to copyright,
and to afford greater encouragement to the production of literary
works of lasting benefit to the world’’; a statement from which it
has been argued that the Aet intends to proteet only those works
which are likely to prove a substantial addition to the world’s lit
erature. That this argument is fallacious was pointed out by Sir
Geo, Jessel, M.R., in Maple v. Junior Army and Navy Stores
(1882), 21 Ch. D., at p. 378. Ke said: ‘““The Act does not say
that it is expedient to afford greater encouragement to the pro
duetion of literary works of lasting benefit to the world, and to
amend the law of copyright relating thereto, but that it is expedi-
ent to amend the law of copyright generally, merely adding the
prineipal reason for doing so. There is, therefore, nothing in the
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preamble to eut down the enacting part, even if the enacting part
had not been clear.”’

The purpose for which the matter was composed or published
is quite immaterial, but there must be composition or arrange-
ment conveying some intelligible proposition.  There must be
brain work: Cf, Lindley, LiJ., in Trade Co. v. Middlesborough,
ote., Association (1889), 40 Ch, D., at p. 435,

Originality.—From the decision in Walter v, Lane (ante
where the verbatim report of the noble Lord’s speeches was al-
owed copyright, it would appear that the “author’ need not
have invented or supplied either a single idea or word of the hook
or the arrangement thereof in order to secure protection for his
“original " work.,  The meaning of originality as an essential ele-
ment of a book is that the composition in the *‘hook™ must not
have been eopied from some other literary composition in **book ™
form: Macgilliveay on Copyright, 1902, p, 15, Copyright is given
to the first producer in **book’ form of a literary composition :
Walter v, Lane, ante. Thus a book would be an original book if
the literary matter therein contained were taken by the author
verbatim from the oral utterances of an orator. But where an
article is written from dictation and as the servant of another, the
amanuensis can claim no property in what he so writes: Ihid.
Again, two books may be exaetly the same in every respect, and
vet the later one will be entitled to copyright as original if de-
rived from common sources, and not copied from the older hook :
Bailey v, Taylor (1829), 1 Tamlyn, at p. 299 n (the same ealen-
lations made by two mathematicians) : Mathewson v, Stockdale

1806), 12 Ves, 270 (two travellers made charts of the same is-
land or district) ; Walter v, Lane, ante (two reporters making
two shorthand reports of the same speech).

In Jarrold v. Houlston (1857), 3 K. & J. 708, which case in-
volved two similar works in the form of questions and answers,
dealing with the common phenomena of nature, the Court held
that, provided the second hook was originated from his own re-
sonrces and through his own labour, the author thereof might pro-
duee a work in the same general form. e might in so doing:

(1) Use all common sources of information,

(2) Use the work of another as a guide to these common
sources,

3) Use another work to test the completeness of his own.
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Form.—The form is immaterial, It need not be a book in the
common acceptance of the term. A single sheet of musie: Cle-
menti v, Golding (1809), 2 Camp. 25; Storace v, Longman
(1788), 2 Camp. 26 u; Hime v, Dale (1803), 2 Camp, 27 n; White
v, Geroch (1819), 2 B, & Ald. 298. The book may be printed on
one sheet only : Griffin v, Kingston (ante), and cases cited there,
A newspaper: Trade Auriliary v, Middlesborough (1888), 40 Ch,
D. 425; Cate v, Devon (1889), 40 Ch. D, 500. The form must be
conveniently adapted for conveying intelligence to the mind:
Macgilliveay on Copyright, p. 11, quoting Boosey v, Wright,
[1900] 1 Ch, 122, and Nichol v, Pitman (1884), 26 Ch, D. 374,
which, though cases of infringement, are considered to apply
equally to a question whether a certain seroll or doeument would
be a “*hook’” entitled to copyright under the Acts,

Erxamples of What are Books.—Road-books: Taylor v. Bayne
(1776), Mor, Die, 8303; Carman v. Bowle: (179 1),2 Bro, C.C, ¥0;
Cary v. Faden (1799), 5 Ves. 24; Cary v. Longman (1801), 1
East. 858. Directories : Mathewson v. Stockdale (1806), 12 Ves,
270; Longman v. Winchester (1809), 16 Ves, 269 ; Kelly v. Morris
(1866), L.R. 1 Eq. 697; Morris v, Ashbee (1867), L.R. 7 Eq. 34;
Morris v, Wright (1870), T.R. 5 Ch, 279 ; Kelly v, Gavin & Lloyds
(1901), 1 Ch. 374; Garland v. Gemmill (1887, 14 S.C.R. 321,
Trade divectory : Lamb v, Evans, [1893] 1 Ch, 218, Catalogues:
Hotten v, Arthur (1863), H. & M. 603 ; Grace v. Newman (1875),
L.R. 19 Eq. 623; Maple & Co. v, Junior Army and Navy Stores
(1882), 21 Ch. D, 369, overrnling expressly Cobbett v, Woodward
(1872). L.R. 14 Eq. 407. Telegraph codes: Ager v. P. & 0. Steam
Navigation Co. (1884), 26 Ch. D. 637; Ager v. Collingridge
(1886), 2 T.I.R. 291. Time tables: Leslie v. Young (1894), A.C.
335. Tables of calenlations: Baily v, Taylor (1829), 1 R. & M.
73; McNeil v. Williams (1847), 11 Jur, 344, Forms and prece-
dents: Webb v, Rose (1732), eited 2 Bro, P.C. 138 (conveyancing
precedents) ; Alexander v. Mackenzie (1847), 38 Sol. J, 681, ef.
Church v. Linton (ante), Selections and extracts from other
works: Rundell v, Murray (1821), Jac. 311; Marzials v. Gibbons
(1874), L.R. 9 Ch. 518; Lewis v. Fullarton (1839), 2 Beav. 6;
Lennil v, Pillans (1843), 5 D. 416 ; MacMillan v. Suresh Chunder
Deb. (1890), Ind. L.R. 17 Cale. 951, Translations and adaptations
Wyatt v. Barnard (1814), 3 V. & B. 77; Chatterton v. Cave
(1875), 10 C.P, 572 (1878), 3 A.C. 483; T'ree v. Bowkett (1896),
74 1.T. 77; Hatton v. Kean (1859), 7 C.B.N.S, 268; Wood v.
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Booscy (1867), 7 B. & S. 869; Boosey v. Fairlic (1877), 7 Ch, D,
301; Lover v, Davidson (1856), 1 C.B.N.S, 182 Leader v, Purday
(1849), 7 C.B. 4. New editions and notes (to the extent of the
new material used) : Tonson v. Walker (1752), 3 Swanst 672;
Cary v. Longman (1801), 1 East. 358; Murray v. Bogue (1852),
1 Drew. 353; Black v. Murray and Son (1870), 9 Mo. 341,
Thomas v. Turner (1886), 33 Ch. D. 292; Hedderwick v. Griffin
(1841), 3 D. 383. Reports and law reports: Butterworth v. Rob-
inson (1801), 1 Ves, 709; Sweet v, Shaw (1839), 3 Tur. 217;
Sweet v, Maughan (1840), 11 Sim, 51; Saunders v. Smith (1838)
3 My, & Cr. 7T11; Sweet v, Benning (1855), 16 C.B. 459,

’

13—C.L.r—~'03,
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(3) ARTISTIC OR FINE ART COPYRIGHT.

[IN JUDICTAL COMMITTEE OF THE PRIVY COUNCIL.|
GRAVES V. GORRIE,
Copyright—Works of Fine Art—"* What we Have we Hold "—A pplication
of Imperial Act to Canada—25-26 Viet, ch. 68 (Imp.).
The Imperial Act, 25-26 Viet., ch, 68, an Act for amending the law relat

ing to Copyright in Works of Fine Art, does not extend to the Colonies,
and, therefore, copyright thereunder is confined to the United Kingdom

This was an appeal, by special leave, from the judgment of
the Court of Appeal for Ontario affirming the judgment of a
Divisional Court which affirmed a decision of Rose, J. The
various judgments delivered in the ease are set out below and
the faets sufficiently appear therein,

The matter came on in the first instance before Rosg, J., in

the form of a motion for an injunetion,

J. T. Small, for the plaintiffs.
J. H, Denton, for the defendant.

Novemser 6, 1900. Rosg, J.

The question to be determined is whether the copyright, con-
ferred by 25-26 Viet., ch. 68 Tmp., was confined to Great Britain,
or whether extended thronghout the Dominions of the Crown.

As said by Lord Cranworth, in Routledge v. Low (1868), LR
3 111, at p. 113, ““The British Parliament in the time of Queen
Anne must be taken primi facie to have legislated only for Great
Britain just as the present Parliament must be taken to legis-
late only for the United Kingdom.”’ And in Penley v. Beacon
Assurance Co. (1864), 10 Gr., at p. 428, Vankoughnet, C., said:
“While T admit the power of the Tmperial Legislature to apply
by express words their enactments to this country, T will never
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admit that without express words they do apply or are intended
to so apply.”’

It is necessary, therefore, earefully to examine the language
and effect of the statute to see whether either by express words,
or at least by necessary implication, it extended to the Domin-
ions of the Crown.

In the most carefully prepared and able arguments that were
addressed to me by the connsel engaged in this case, much was
said with reference to the effect of the language of the first see-
tion of the Aet, Mr. Small relying upon that as showing the in-
tention to legislate so as to extend the benefits of the Act not only
to Great Britain, but also to the colonies,

There had heen some disenssion as to the persons to whom
the benefits of the prior legislation respeeting copyright had been
extended, see Jefferys v, Boosey (1854), 4 H.L.C. 815, and pos-
sibly the language of sec. 1 was made express to prevent any
doubt as to the persons who should have the benefit of the Aet.
The words are ““The author, being a British subjeet or resident
within the dominions of the Crown, of every original painting,
drawing, and photograph, which shall be, or shall have been, made
either in the British dominions or elsewhere, shall have the sole
and exclusive right of copying, engraving, reproducing, and
multiplying such painting or drawing.”

These words clearly confer copyright npon all British sub-
jeets, and upon all persons whether British subjects or not
resident within the dominions of the C'rown in respect of every
original painting, drawing or photograph, whether made in the
British dominions or in a foreign country ; but it is quite con-
sistent with that langnage that the copyright thus conferred
should be confined to Great Britain. By see. 4 no proprietor
of any such copyright is entitled to the benefit of the Act until
registration at Stationers Tlall. As has been pointed out in the
cases, the copyright is conferred by see. 1, but the benefit of the
Act is withheld until registration.

By see. 6 penalties are enacted for importation into any part
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of the United Kingdom of paintings, ete., which are an infringe-
ment of the copyright. By see. 8 it is provided that pecuniary
penalties may be recovered before certain courts in  England,
Ireland, and Seotland ; and see, 9 gives power to Her Majesty’s
Superior Courts of Record at Westminster, and in Dublin, to
give protection and relief in cases of infringement. By see. 10
inportation into the United Kingdom is probhibited.

So far, apart from the prohibition on importations, there is
nothing to indicate any intention to deal with any aet done out-
side of the United Kingdom.

These sections to which I have referved, when contrasted
with the provisions of 5.6 Viet, ¢h. 45 (Imp.), which is made
expressly to extend to exery part of the British dominions, give
great strength to thé argument that it is manifest that Parlia-
ment in passing 25-26 Viet. ch. 68 was legislating only for copy-
right in the United Kingdom, and was not dealing with a copy-
right conferred for the whole of the dominions of the Crown.

In this Aet, see. 15, it is provided ‘‘that if any person shall,
in any part of the British dominions, after the passing of this
Act, print, or cause to be printed, . . . such offender shall
be liable to a speeial action on the case, . . to he brought

in any court of record in that part of the British dominions, in

which the offence shall be committed.”” See. 17 prohibits the
importation ‘‘into any part of the United Kingdom or into any
part of the British dominions.”

But it is said that the langnage of see. 10 of c¢h, 68 shews
that no “‘repetitions, copies or imitations of paintings, draw-
ings, or photographs,”” shall be made in any foreign state, or any
part of the British dominions, without the consent of the
proprietor of the copyright thereof. No doubt for anyone to
make a repetition, or copy, or imitation of a painting, drawing,
or photograph, without the consent of the proprietor would be
a wrong done to such proprietor, but it is apparent that the only
protection that that seetion gives against such wrong is pro-
hibition against importation of any such unlawful repetition,
ete., into the United Kingdom.
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Looking at the Aet itself and comparing it with 5-6 Viet. c.
45 (Imp.) T have eome to the conclusion that there is nothing
on its face to indicate that the copyright thereby conferred ex-
tended beyond the United Kingdom,

I find that Lindley, L.J., in Tuck and Sons v. Priester
(IS8T), 19 Q.R.D. at p. 643, was apparently of that opinion.
His language was, “*it appears to me, therefore, that there was
vested in the present plaintiffs a copyright in this picture, but
that that copyright was conferred by the Aet and was confined
to this country. They had no copyright abroad. There was no
piracy—there was nothing ‘unlawful—in copying in Germany
or elsewhere abroad that pieture in which the plaintiffs had
acquired a copyright under this Act. If by virtue of the inter-
national treaties the plaintiff's have a copyright in Germany we
have not been informed of it, and T assume that they had not.
They are not at liberty, therefore, to complain under this Aet
of any infringement of their copyright which took place abroad,
for they had no copyright abroad.™

Althongh the learned Judge was not dealing  with an
infringement within the dominions of the Crown, it is, I think,
clear that he would have used similar language if he had been
dealing with such a case, and his language is a complete answer
to the argument which was based upon the language of see, 10
of ch. 68, namely, “*which, contrary to the provisions of this
Act, shall have been made in any Foreign State or in any part
of the British dominions.”” It was urged that that language
shewed that an infringement made in any part of the British
dominions was contrary to the provisions of that Act, but if so,
equally would be an infringement outside of the British
dominions.

But it was further urged that the effect of 49-50 Viet., ch.
33 (Imp.), was to extend the provisions of ch. 68 to all parts
of the British dominions, and if not that the langnage,
especially of sees. 8 and 9, amounted to a declaration by the
Imperial Parliament that the provisions of 25-26 Viet., ch. 68
(Imp.), did so extend.
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| It must be remembered that 49-50 Viet,, ch, 33 Imp. (the
v International Copyright Aet, 1886), was passed to extend to
anthors of literary and artistic works first published in a foreign
country. copyright in Great Britain in return for copyright ex-
tended to British authors in such foreign country, and was not
intended to extend the copyright conferred hy any previous Act.
We should not, therefore, expeet to find a elanse deelaring that
the copyright conferred by chapter 68 was extended beyond the
territorial limits named in that Aet, unless it were necessary for

the working out of the provisions of that Aet,

Section 8 provides “The Copyright Aets” (which inelude
2526 Viet., eh. 68) ““shall, subject to the provisions of this Aet,
apply to a literary or artistic work first produced in the United
Kingdom.”" This did not extend the language of see. 1 of 25-26
Viet., eh, 68, Tmp., which eonferred copyright upon the persons
within the eclass named with respect to every painting, ete.,
whether made in British dominions or elsewhere, unless the word
“production”” ineludes more than the word “‘made,”” which I
do not understand to be the ease, and in any event the section
only enlarges the rights and privileges of the proprietors of

such work:, and does not purport to extend the rights of pro-

prietors of copyright conferred by the copyright Aets.

It must be remembered that in drafting see. 8 the draftsman
had in mind that he was preparing a seetion which must cover
not only 25-26 Viet., eh. 68, Imp., but ch. 45 of 5-6 Viet., Tmp.

|4 I see nothing in seetion 8 which indieates any intention to extend
{ the copyright conferred by that Aet beyond the limits of the
United Kingdom. Some of the language of section 8 is more
peculiarly applicable to the provisions of chapter 45. Even if
that seetion was passed in forgetfulness of the fact, if it be a
fact, that-the copyright conferred by 25-26 Viet,, ch. 68, Imp.,
did not extend beyond the United Kingdom, such forgetfulness
or mistake wonld not enlarge the scope of such Aet: Mollwo v.
Court of Wards (1872), L.R. 4 P.C., at p. 437; Earl of Shrews-
bury v. Scott (1859), 6 C.B.N.S,, at p. 141 ; Metcalf v. Hanson
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(1866), L.R. 1 1LL., at p. 250: Labrador Company v. The
Queen, [1893] A.C. 104,

As I read ch. 33 of 49-5 Viet., Imp., I do not find any declar-
ation of the meaning of ch. 68 of 25-26 Viet., Imp.

The concluding words of see. 9 were mueh pressed nupon me
by Mr. Small: “*But save as provided by such declaration the
said Aets and this Aet shall apply to every British possession
as if it were part of the United Kingdom."

When we come to see what the words ““the said Acts and
this Act”” embraced, we find by looking at the first sehednle that

only see, 12 of 25

26 Viet,, ch. 68, is included.  But My, Small
urged that as sec. 12 of ch. 68 introduced into that Aet the pro-
visions of 7-8 Viet., ¢h. 12, Tmp., it showed manifestly that chap-
ter 68 extended the copyright to the whole of the dominions of
the Crown.

When we look at the provisions of 7-8 Viet,, ch. 12, Tmp., we
find that its effect is stated in the last vecital as follows: *“ And
whereas the powers vested in Ter Majesty by the said © Interna-
tional Copyright Aet " are insufficient to enable Her Majesty to
confer upon authors of books first published in foreign conntries
copyright of like duration, and with the like remedies for
the infringement thereof, which are conferred and provided by
the said ‘Copyright Amendment Aet,” with respect to authors of
books first published in the British dominions. . . . anditis
expedient to vest inereased powers in Her Majesty in this re-
spect. " There is yothing here to show that by its in-
troduction into 25-26 Viet,, ch. 68, it was intended to extend the
limits of the copyright conferred by that Aet. The confining
of the declaration in see. 9 of 49-50 Viet., of ch. 33, Imp., to see.
12 of ch, 68, is significant, Either see. 1 of ch. 68 did confer copy-
right extending thronghout the dominions of the Crown, or it
did not. If it did, then see. 12 would be as wide in its applica-
tion as see, 1 for the purpose for which it was enacted, and there
was no necessity for declaring that either section extended be-
vond the United Kingdom, and if it did not, the confining of the
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declaration to section 12 and thus excluding seetion 1 shews that
the Parliament earefully avoided extending the effeet of sec. 1
as originally passed. I find nothing in see. 12 of 25.
26 Viet., ¢h. 68, or in 7-8 Viet,, ch, 12, Imp., or in 49-50 Viet., ch.
33, Imp., or in the reason for passing such Aet to lead me to the
conelusion that it was intended to extend the copyright con-
ferred by see. 1 of ch. 68 beyond the limits of the United
Kingdom,

The result is that T must hold that the copyright conferred
by 25-26 Viet.,, ch. 68, see. 1, Tmp., was confined to the United
Kingdom and did not extend to Canada, and that the plaintiff
is not entitled to the injunetion asked for.  His motion there-

i fore must be dismissed with costs in the cause to the defendant

!‘ in any event.

i In addition to the above cases the following authorities may

be referved to: Smiles v. Belford (1877), 1 A.R. 436; Coppinger

on Copyright, 3rd ed.; Serutton on Copyright, 3rd ed.; Winslow
i on Artistiec Copyright: and Lefroy on Legislative Power in

{ I Canada.

From this judgment the plaintiffs appealed to a Divisional
| [| Court and the appeal was heard before Farconsringe, C.J.Q.B.,
glﬁi f and Streer, J., on the 13th of December, 1900,

J. 1. Small, for the appellants,
Riddell, Q.C., and Denton, for the respondents.

In the arguments the following references were made:
Sessional paper (Canada) vol. 27, No, 17, 1894, paper No, 50,
par. 33; Lefroy on Legislative Power in Canada, p. 219; Penley
v. The Beacon Co. (1864), 10 Gr., at p. 428; Smiles v. Belford
(1877), 1 A.R. 436 ; Winslow's Law of Artistic Copyright, pp.
93-94 ; Coppinger’s Law of Copyright, 3rd ed., p. 609 ;
Serutton’s Law of Copyright, 3rd ed., p. 199 ; Mollwo,
March & Co. v. The Court of Wards (1872), L.R. 4 P.C.
419; The Earl of Shrewsbury v. Scott (1859), 6 C.B.N.S., per
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Cockburn, C.J., at p. 141; Metealfe v. Hanson (1866), L.R. 1
ILL., per Lord Cranworth, at p. 250; Wilberforee's Statute
Law, p. 13, and Maxwell’s Interpretation of Statutes, 3rd ed,,
pp. 13, 437, 438 ; Routledge v. Low (1868), 1.R. 3 111, 100,

January 18, 1901, Favnconsrince, CLJ.Q.B. :—T do not think
that T ean usefully add anything to the reasons given hy my
learned brother Rose in his judgment, either as to the main ques-
tion whether the rights and remedies conferrved by 25 & 26 Viet,,
¢h. 68 (Tmp.), were confined to the United Kingdom or whether
that Act extended to all the dominions of the Crown, ineluding
Canada; or as to the further question, much pressed by Mr,
Small in his extremely able argument, whether the latter result
was bronght about by the operation on that statute of the 49 & 50
Viet,, eh. 33 (Tmp.), and ovders in couneil passed in pursnance
thereof.

There is an almost absolute consensus of opinion among text
writers on the subject,

In Winslow on the Law of Artistic Copyright, pp. 93, 94 and
note, the subjeet is discussed, and the author comes to the con-
clusion that the Aets relating to artistic works do not give copy-
right out of the United Kingdom; and in Coppinger's Law of
Copyright, 3rd ed., 609, this opinion is eited without disapproval.

In Serutton’s Law of Copyright, 3rd ed., 199, the copyright
under the Act of 1862 is said to be limited in its remedies to the
United Kingdom, and there is also diseussion as to the applica-
tion of the Aet of 1886,

The last named writer was examined as a witness before a
seleet committee of the House of Lords on the ('1»]\}'I'iulll Bill
on the 14th July, 1898, when he handed in a paper, being his
report to the Board of Trade on the bills prepared by Lords
Herschell and Monkswell, in which he repeats the above opinion.
(Report from select committee, session 1898, at p. 278, et seq.)

This appeal and the action must be dismissed with costs,
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STREET, J The plaintiffs are art publishers in London,
England, and the defendant is a printer and publisher in
Toronto _

The plaintiffs elaim to be entitled to the copyright in Great
Britain and Ireland and in the British colonies and possessions
of a pieture known as * What we have we’ll hold,”” first published
in London in July, 1896, and duly entered by the plaintiffs at
Stationers’ Hall, pursnant to the Imperial Statutes 25 & 26 Viet,,
ch. 68 (Tmp.), and 49 & 50 Viet., ch. 33 (Imp.

The defendant. since the date of the entry at Stationers’ Hall,
has, without the leave of the plaintiffs, printed, published and
sold in Canada and elsewhere a large number of copies of the
said pieture

The present action is brought to restrain the defendant from
continuing to publish and sell copies of the pieture, for an ac
count of the sales, for damages, and for the penalties imposed by
the Imperial Acts.

[he defendant denies that the plaintiffs’ eopyright extends
to Canada

Ihe plaintifis moved upon notice before the Ton. Mr. Jus
tice Rose for an injunetion in September, 1900, and judgment
was given dismissing the motion with costs

The plaintifis then appealed to a Divisional Court, and by
consent the motion was tnrned into a motion for judgment, there
being no faets in dispute, and was so argued

In considering the statutes to which we have been referred in
the course of the learned and careful arguments addressed to
us, it is necessary to hear in mind the well known principles re
forred to in the judgment of my brother Rose, namely, that
statutes passed by the Imperial Parliament are to be treated
primi facie as intended to apply to the United Kingdom only
and that in order that they may be held to apply to the colonies
as well, there must be upon their face express language showing
an intention that they should be so applied.

The Acts under which the plaintiffs elaim to be entitled to

copyright in Canada by virtue of their entry at Stationers
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Hall in London, England, of the picture in question, are the
Imperial Statutes 25 & 26 Viet,, ch. 68, and 49 & 50 Viet, ch,
33. But with these statutes eertain others, and parts of others,
are incorporated by speeial provision, and must be read along
with them.

By see. 12 of 25 & 26 Viet,, eh. 68, it is provided that ** This

Act shall be considered as inelnding the provisions of th \ct

passed in the session of Parliament held in the sev and
eighth years of Her present Majesty, intituled * An et 10 wmend
the law relating to International Copyright,” in the sqme man

ner as if such provisions were part of this Aet.”

Then by 49 & 50 Viet., ch. 33, see. 1, sub-sec. 3, the following
enactments, therein referred to collectively as “*The Interna
tional Copyright Act,” are to be construed together with the Aet,
that is to say, 7 & 8 Viet, eh, 12 (Imp.), 15 & 16 Viet, ch. 12
(Imp.), 38 & 39 Viet,, eh. 12 (Imp.), see. 12 of 25 & 26 Viet,,
ch. 68 (Imp

It hecomes necessary, therefore, to examine the provisions
of all these Aets before the scope of the two Aets 25 & 26 Viet
ch. 68, and 49 & 50 Viet,, eh. 33, upon which the plaintifs rely,
can he determined in order to see whether anything is to be found
in them to support their contention,

The Act 7 & 8 Viet,, ch. 12, was an Aet to amend the law re
lating to international copyright, and its general purport and
effect is to enable Her Majesty by orders in couneil to give to the
producers of certain specified classes of works first published in
foreign countries the benefit of the provisions of the English laws
of eopyright.

It is to be observed that by this Aet no extension of the privi-
leges of the persons entitled to English copyrights as they existed
at the time of the passing of the Act is effected, but foreign pub-
lishers were to become entitled to those privileges upon the
foreign country granting reeiprocal privileges to British pub-
lishers, So that no British publisher and no foreign publisher
acquired or could acquire under the Aet any privileges in the
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British dominions which a British publisher did not aecquire
before it became law under the British Copyright Aets then in
foree

The 15 & 16 Viet,, ch. 12, carries the law applicable to this
case no further. It amends in certain particulars the provi
sions of 7 & 8 Viet,, eh. 12, with special regard to a convention
with France, and by the 9th seetion it prohibits the importation
into any part of the British dominions of pirated copies of any
works of literature or art coming within the Copyright Acts,
produced anywhere outside the British dominions

Next in order is the 12th section of the Aet, 25 & 26 Viet,,
ch. 68, which I have above quoted in full. By it the provisions
of the 7 & 8 Viet., ch. 12, ave practically re-enacted and made
part of the Aet, 25 & 26 Viet., ch. 68: and being also re-enacted
and embodied in 49 & 50 Viet,, eh. 33, by sub-see 3, of see, 1, of
that Act they become an integral part of cach of those Aets

Coming now to the Aet 25 & 26 Viet,, ch. 68 (the only one of
the Acts scheduled at the end of the Aet 49 & 50 Viet,, ¢h. 33

and therein referred to colleetively as ““The Copyright Acts,”” t

which it is necessary here to refer), it is found that Aet opens
with a recital that “*Whereas by law, as now established, 'the
authors of paintings, drawings, and photographs have no copy
right in snch, their works; and it is expedient that the law shounld
in that respeet be amended,”

I understood it to be suggested by counsel for the plaintiffs
that this recital of the state of the law at the time was not incon
trovertible, but my researches have not led me to doubt in any
respect its absolute acenraey.

The first section provides that the author, being a British
subject or resident within the dominions of the Crown, of every
original painting, ete., made either in the British dominions or
elsewhere, shall have the sole right of copying and reproducing
it, subject to certain rights of assignees of the picture or the
right to reproduce it which arve protected by the Aect.  The

fourth section preseribes the manner and place in which the

entry of a elaim to copyright is to be made in order to entitle
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the author or owner to protection. The seventh seetion fixes
penalties for the contravention of the rights of persons entitled
to copyright under the Aet; and the eighth and ninth seetions
preseribe the practice to be followed in England, Ireland, and
Secotland for the recovery of the penalties and damages. The
tenth seetion prohibits the importation into the United Kingdom
of any copies of protected pietures, **which, contrary to the pro-
visions of this Aect, shall have been made

any foreign state,
or in any part of the British dominions.””  And finally, the
twelfth seetion, as I have said, re-enacts and embodies the pro-
visions of 7 & 8 Viet,, ch. 12

I have found myself unable to discover on the face of this
Act anything which would justify us in holding that it was in-
tended to the colonies. On the eontrary, I think, the internal
evidence leads to the contrary conclusion.

The special remedies given by the statute for contravention
of its provisions appear intended to  be  pursued in
the Courts of the United Kingdom, and although if
is  plain that the Act could not govern foreign
countries, yet piratical rveproduetions of copyrighted pie
tures made in the colonies are placed in the same category as
those made in foreign eountries, the importation into the United
Kingdom of both being prohibited in the same sentence. At all
events, no express intention can be found upon the face of the
Act that it should extend to the colonies, and that is all that is
necessary to oblige us to hold that it does not. If the Aet 1s
to be held to extend to the colonies it must be by virtue of the
Act 49 & 50 Viet., ch. 33, and not of its own inherent power

The remaining Aet included in the schedule of International
Copyright Aects is the Aet 38 & 39 Viet,, ¢h, 12, but that Aet
relates only to translations of dramatie pieces first publiely rep-
resented in a foreign country, and has, therefore, no application
to the question before us.

At the time of the passing of the International Copyright Act,
1886, being the Aet 49 & 50 Viet., ch. 33, the position of the law
of England with regard to copyright in a painting, wherever
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made, provided the author were a British subject or resident
within the dominions of the Crown, was that he eould by an entry
at Stationers Hall entitle himself to copyright in the United
Kingdom ; and that he could by the virtue of the 7 & 8 Viet,,
ch. 12, incorporated with the Aet 25 & 26 Viet,, ¢h. 68, by see,
12, obtain copyright in any foreign countries to which the pro-
visions of the various British Copyright Aets were extended by
orders in couneil under 7 & 8 Viet,, eh. 12, but that he could not
obtain copyright for it in the colonies under an Tmperial Act,
as distinguished from an order in counecil,

I'he scheme of the International Copyright Aet, 1886, 49 &
30 Viet., ch. 33, was to form a copyright union between the
United Kingdom and the foreign nations, parties to the conven
tion, so as to give to authors of literary and artistic works first
published in one of the countries, parties to the convention, copy
right in such works throughout the other countries, parties to
the convention,

In the United Kingdom the objeet intended was to be car
ried out mainly by means of orders in council authorized to bhe
made from time to time under the provisions of the Aet, and,
as I shall point out, these orders in council might under the ninth
seetion extend the protection given to foreign produetions to thé
colonies as well as the United Kingdom,

Certain sections of the Act deal expressly with its application
to the colonies, Seection 8 provides that the Copyright Acts
mentioned in the schedule, and, therefore, including the whol
of the Aet 25 & 26 Viet., ch. 68, “‘shall, subjeet to the provisions
of this Act, apply to a literary or artistic work first produced
in a British possession in like manner as they apply to a work
first produced in the United Kingdom: provided that (a) the
enactments respeeting the registry of the eopyright in such work
shall not apply if the law of such possession provides for the
registration of such copyright.”” The other provisions in this
clanse do not affeet copyrights in artistic works,

There is nothing in this eighth seetion which can help the
plaintiffs, beecause the picture in question here was not first pro
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duced in a British possession as distinguished from the United
Kingdom.

The ninth section was much relied on by counsel for the plain-
tiffs. Tt is as follows:

“Where it appears to Her Majesty expedient that an order
in council under the International Copyright Aets made after
the passing of this Aet as respeets any foreign country, should
not apply to any British possession, it shall be lawful for Her
Majesty by the same or any other order in council to declare
that sueh order and the International Copyright - Aets and this
Act shall not, and the same shall not, apply to such British pos-
sessions, exeept so far as is necessary for preventing any pre-
indice to any rights acquired previously to the date of such
order: and the expressions in the said Aet relating to Ier
Majesty’s dominions shall be eonstrued aceordingly : but, save
15 provided by sueh declaration, the said Aets and this Aet shall
apply to every British possession as if it were part of the United
Kingdom."'

The effeet of this seetion, as T understand it, is to enable Her
Majesty by order in conneil under the Aet of which it is part,
v under any of the other International Copyright Aects set out
n the schedule, which are to be eonstrued with the Aet itself,
to give to the authors. ete., of works produced in any foreign
ountry the same rights in the British possessions as might
formerly have been given to them in the United Kingdom by
rders in conneil under the Aets mentioned in the schedule, or as
nay now be given to them by orders in council under the earlier
sections of the Act of which it is a part. Tt further authorized
Her Majesty to exelude, if she deem proper, the application of
iy such orders in couneil to any British possession.  But it has
no effeet upon the Copyright Aets as distinguished from the
International Copyright Aects, that is to say, it relates only to
those laws which are earried into effeet by orders in eouneil, and
does not relate to those laws which take effect by direct enaet-
ment, as the Copyright Aets do
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Now the elaim of the plaintiffs here is that their rights come
from the British Copyright Aets direetly, and not from any
orders in council made under any of the International Copy-
rights Aets, and, therefore, they are not in any way helped by
the ninth section of the Act of 1886 above quoted.

Mr, Small's argument upon this ninth seetion was that see-
tion 12, of the 25 & 26 Viet., ch, 68, had the effect of consolidat-
ing that Aet with the Aet 7 & 8 Viet., ¢h. 12, so that when the
ninth section of the Aect of 1886, above quoted, enacts that 7 & 8
Viet,, ch. 12, as well as the twelfth section of 25 & 26
Viet., ch. 68, shall apply to every British possession as if it were
part of the United Kingdom, the necessary result is to extend
all the provisions of 25 & 26 Viet., ch. 68, to the British posses-
sions. I am clearly of opinion, however, that that construetion
cannot be supported. The object of the twelfth section of 25 &
26 Viet., ch. 68, was plainly to bring the new copyright in pie-
tures within the provisions of the existing International Copy-
right Aects, and that part of the law, and that object of the
twelfth seetion, is preserved by the addition to the schedule of
International Copyright Acts in the Act of 1886 of the twelfth
section, but the remainder of the Aect 25 & 26 Viet., ch, 68, is
found in the other schedule to the Aet of 1886, and is not one of
the Aets extended to the colonies by the ninth section of that
Act, though it is one of the Aects the benefits of which may be
extended to them by order in couneil,

My conelusion, therefore, is that the Aet 25 & 26 Viet., ch.
68, is the only Copyright Aect which gives copyright through
registration in England to the owners of the picture in question;
that by the proper (-mmtrn('tiun.of that Aet the protection given
by such registration does not extend to the colonies; that that
protection is not extended to the colonies by any other Aet, and
that, therefore, the plaintiffs, having failed to obtain protection
for the picture by registration in Canada, are not entitled to
restrain its production in Canada by the defendant.

The action must, therefore, be dismissed with costs,
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From this judgment the plaintiffs appealed to the Court of
Appeal.  The argument was had oh the 22nd and 23rd of May,
1901, before Armovr, C.J.0., OsLer, MAacLENNAN, Moss and
LisTeR, JJ.A.

J. T, Small, for the appellants,
J. H. Denton, for the respondents,

April 12, 1902, Armouvgr, C.J.0.:—The copyright which
the plaintiffs have obtained under the provisions of the Act, 25
& 26 Viet., ch, 68 (Imp.), is the ereation of that Aet, and is only
entitled to protection over and through the area to which that
Act territorially applies.

And the first question raised is as to the territorial applica-
tion of the Aect, which includes within its provisions the provi-
sions of the Aet 7 & 8 Viet., eh. 12 (Imp.).

There are no words in the Act expressly extending the area
of protection of a copyright granted by it to the colonies,

And it was laid down by Lord Mansfield as long ago as 1769,
in Rexr. v. Vaughan (1769), 4 Burr, at p. 2500, that ‘‘No Aect of
Parliament made after a colony is planted, is construed to ex-
tend to it without express words showing the intention of the
Legislature to be that it should.””

If this was a proper rule to be laid down at that time, it was
much more proper that it should prevail in 1862, at the time
this Act was passed.

In Routledge v. Low (1868), L.R. 3 H.L. 100, Lord Cran-
worth, in discussing that case, which arose under the Act 5 & 6
Viet., ch, 45 (Tmp.), said: “‘The British Parliament in the time
of Queen Anne must be taken primd facie to have legislated only
for Great Britain, just as the |\l'1‘;l'lll Parliament must be taken

to legislate only for the United Kingdom and not for the colonial
dominions of the Crown. It is certainly within the power of
Parliament to make laws for every part of Her Majesty's domin-
ions, and this is done in express terms by the 29th section of the
Act now in question.”’

14—c.L.R,—'03,




202 COMMERCIAL LAW REPORTS VOL..

In Williams v. Davics, [1891] A.C, 460, it was held that the
English Bankruptey Act of 1869 had the effeet of vesting in the
trustee in bankruptey the bankrupt’s title to real estate situate
in Lagos, but this was by reason of the express words of the Aet
and the poliey of the Legislature in reference to bankruptey
laws, and the Judicial Committee in that case said (p. 466
“If a consideration of the seope and objeet of a statute leads to
the conclusion that the Legislature intended to affeet a eolony,
and the words used are ealenlated to have that effeet, they should
be so construed.”’

In New Zealand Loan and Mercantile Agency Company v
Morrison, | 1898 A.C. 349, it was held that the Tmperial Joint
Stock Companies Aet, 1870, did not apply to the eolonies, and
the Judicial Committee in that ease said (p.
sible to contend that the Companies Aets, as a whole, extend to
colonial Courts,  The

357) : It is impos

the colonies or are intended to bind the
colonies possess and have exercised the power of legislating on
these subjeets for themselves, and there is every reason why
legislation of the United Kingdom should not unnecessarily by
held to extend to the colonies, and thereby overrule, qualify, or
add to their own legislation on the same subject.””  And further
“Nor do their Lordships think that any assistanee is to be d
rived from what has been held with regard to the application of
the Bankruptey Aets to the colonies. It has been deeided that
by the express words of the Bankruptey Acts, all the property
real and personal of an English bankrupt in the colonies, as well
as in the United Kingdom, is vested in his assignees or trustees
Their title must, therefore, receive recognition in the colonial
Courts, from which it has been considered to follow that the
bankrupt, being denuded of his property by the English law, is
also entitled to plead the discharge given him by the same law.'

I do not think that a eonsideration of the scope and object
of the Act leads to the conclusion that the Legislature intended
to affect the colonies, and it eannot be said that the words used
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are caleulated to have that effect, nor can it he said that the
poliey of the Legislature supports such a conelusion,

And a reference to the various Copyright Acts passed by the
Legislature shows that whenever the area of protection of a copy-
right granted by any of the Aects was intended to inelude the
colonies, the intention was manifested by express words,

The original Copyright Aet, 8 Anne, c¢h. 19, protected the
copyright in books granted by that Aet throughout Great Bri
tain only. The Aet, 41 Geo, 1L, ¢h. 107 (Tmp.), extended the

area of protection throughout the whole of the United Kingdom

and the British dominions in Europe: and the Aet, 54 Geo, 111,
ch. 156 (Imp.), extended the area of proteetion over the whole
of the British dominions,

These Acts were repealed by the Aet 5 & 6 Viet,, ¢h. 45
(Imp.), which by see. 29 provided that it should extend to Great
Britain and Ireland, and to every part of the British dominions,

The Aects granting copyright in engravings and similar works
of art, 8 Geo, IL, ch. 13, 7 Geo. I1L, ch, 38, and 17 Geo, 111,
ch. 57, did not extend the area of protection beyond Great Britain
until the Aet 6 & 7 Will, 1V, ¢h. 59 (Imp.), extended the arvea
of protection to Ireland,

«ch. T
(Imp.), did not extend the area of protection beyond Great Bri-
tain, and the Aet 54 Geo, ITL, ¢h. 56 (Imp.), did not extend it
beyond the United Kingdom.

The Act granting copyright in seulpture, 38 Geo, 111

The Aect granting copyright in dramatic literary property,
3 Will. IV, eh. 15 (Imp.), gave protection throughout the
United Kingdom of Great Britain and Ireland, the Isles of Man,
Jersey, and Guernsey, and every part of the British dominions.

The Aet granting copyright in lectures, 5 & 6 Will, IV., ch.
65 (Imp.), did not extend the area of protection beyond the
[Inited Kingdom.

The preamble to the Aet 7 & 8 Viet.,, ch. 12 (Imp.), shows
also the area of protection granted by the different copyright
\cts therein referred to.
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It was contended that the language of the Aet raised a neces-
sary implication that it extended to the colonies, but I think the
contrary to be the implication derivable from its language.

The first section of the Aect provides that ‘‘the anthor being

a British subjeet or resident within the dominions of the Crown,

of every original painting, drawing, and photograph which shall
be or shall have been made either in the British dominions or
elsewhere, and which shall not have been sold or disposed of
before the commencement of this Act, and his assigns, shall have
the sole and exelusive right, ete.,”” and there is obviously noth-
ing in these words which can have the effect of extending the
area of protection to the colonies.

See. 3 provides that ““all copyright under this Act shall be
deemed personal or moveable estate’” that is within the area of
protection, “‘and shall be assignable at law."

See. 5 applies several of the enactments of the Act 5 & 6
Viet,, ¢h, 45 (Imp.), to this Act “‘in such and the same manner
as’ if such enactments were here expressly enacted in relation
thereto,”” but does not apply to it the enactment of see. 29 of
that Act providing that it should extend ‘‘to every part of the
British dominions.”’

The words “‘unlawfully made' in the sixth seetion mean
made without the consent of the proprietor,

Sees. 7, 8, and 9 clearly show that the area of protection
granted by the Act was not intended to be extended to the
colonies,

The provision of see. 10 is to the same effeet.

See. 12 provides that ““this Act shall be considered as inelud-
ing the provisions of the Act passed in the session of Parliament
held in the seventh and eighth years of Her present Majesty,
intituled ‘An Act to amend the law relating to international
copyright” in the same manner as if such provisions were part of
this Aet,”” and the contention of the plaintiffs is that by foree of
this section and of the International Copyright Aets, 7 & 8 Viet .

ch. 12 (Imp.), 15 & 16 Viet., eh. 12 (Imp.), 38 & 39 Viet,, ch. 12
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(Tmp.), 49 & 50 Viet,, eh, 33 (Imp.), and the Order-in-Couneil
of the 28th of November, 1887, the area of protection of their
copyright was extended to all the British possessions, but I do
not think that any such result was thereby intended or effected.

Reliance was placed in support of this contention chiefly
upon sees. 8 and 9 of 49 & 50 Viet., ¢h. 33 (Imp. ).

The plaintiffs’ drawing was fiest produced in the United
Kingdom and not in any British possession, and T do not see,
therefore, how sec. 8 affects the plaintiffs’ case,

Authors of some literary and artistic works first produced
in the British possessions were entitled to the benefit of the
Copyright Aects, and authors of other literary and artistic works
first produced in the British possessions were not so entitled,
and the objeet of the eighth seetion was, as I understand it, to
put authors of all literary and artistic works first produced in
the British possessions upon the same footing, and entitling the
authors of all literary and artistic works first produced in the
British possessions to the benefit of the Copyright Acts, but this
had not the effect of extending the arvea of protection granted
by the Copyright Aets to the British possessions: Page v. Town-
send (1832), 5 Sim. 395; Winslow on Copyright, p. 92,

And T do not understand by what reasonable construetion
the application by see. 9 of the International Copyright Aets
‘to every British possession as if it were part of the United
Kingdom,”" ean have the effeet of applying the Copyright Acts
“to every British possession as if it were part of the United
Kingdom,™ and of extending the arvea of protection granted hy
those Aets ““to every part of the British possessions as if it were
part of the United Kingdom."’

In my opinion, the judgment appealed from is vight, and
should be affirmed, and the appeal dismissed with costs,

Oster, J.A.:—I have attentively considered the able argu-
ments which were addressed to us h_\' counsel for the l'vslw('li\'o
parties, The question at issue turns, as it appears to me, wholly
upon the construction of two Aets of the Tmperial Parliament,
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25 & 26 Viet., ch. 68, and 49 & 50 Viet., ch. 33, and I entirely
agree with the manner in which the relative seetions of these
Aets have heen expounded in the judgments of my late brother
Rose, and, in the Divisional Court, of my brother Street. I think
the plaintiffs have not aequired copyright for their picture in
this country by its registration at Stationers’ Hall, pursuant to

the provisions of the former Aet.  The appeal should, therefore,

be dismissed.

Moss, J.A.:—I do not deem it necessary to add more than a
few words to what has been said in the Courts below and by my
learned brothers in this Court,

1 am of opinion that the appeal fails for the reasons already
given. I paid close attention to the very interesting and able
arguments addressed to us, and have since had the opportunity
of considering the case with some care, but I have not discovered
any ground for reversing the judgment complained of,

I cannot agree that the provisions of the Tmperial Act, 25
& 26 Viet,, ch. 68, extend ex proprio vigore to the Dominion of
Canada. Nor ean I accede to the argument that by foree of sub-
sequent legislation, and the adoption of the Berne Convention,
they have been extended so as to give to a British author of a
work of art which he has registered at Stationers’ Hall under
25 & 26 Viet., ch. 68 (Imp.), the same rights in this Province as

he has in Great Britain. :
I think the appellants have shown no right to the interven-
tion of the Court, and that their action was rightly dismissed.

MacLeENNAN, J.A., concurred.

Laster, J.A., died before the delivery of judgment.

By special leave, the plaintiffs took an appeal against the
judgment of the Ontario Court of Appeal to the Judicial Com-
mittee of the Privy Couneil.

The arguments were recently heard before a Board consist-
ing of Lord Macnaghten, Lord Shand, Lord Robertson, Lord
Lindley and Sir Arthur Wilson,
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Haldane, K.C., Scrutton, K.C., and Beven for the appellants.

J. H. Denton, of the Canadian Bar, for the respondents.

July 28th, 1903. Logro Linorey, in delivering their Lord-
ships’ judgment, said —The appellants and plaintiffs in this
case are the registered owners of the copyright of a picture
called ““What we have we'll hold.”” They aequired this copy-
right under statute 25 and 26 Viet., ch. 68, commonly called the
Fine Arts Copyright Aet, 1862. They have not complied with
the Canadian Copyright Aet and have acquired no copyright in
Canada apart from the copyright to which the statutes of the
United Kingdom entitle them. The defendant is a printer and
publisher in Toronto and he has printed, published and sold in
Canada copies of the plaintifis’ pieture without obtaining any
license from them. The plaintiffs complained of this as an
infringement of their copyright, and they instituted legal pro-
ceedings in Canada against the defendant for an injunction and
damages. The case was heard in the High Court for Ontario
and the plaintiffs  application for an injunetion was
dismissed with costs.  An appeal to the Divisional Court was
unsuccessful. A further appeal to the Court of Appeal met
with no better fate. The Courts in Canada decided that the
plaintiffs had no copyright in Canada. The present appeal has
been brought in order that this decision may be reconsidered
and finally reviewed. The question depends entirely on the
true construction and effect of the Aet of 1862 above referred
to.  Other statutes were called in aid by the appellants’ counsel,
and will be noticed presently, but they do not extend the rights
conferred by the Aect of 1862, The Aet of 1862 hegins by reeit-
ing (as their Lordships believe quite aceurately) that the
authors of paintings, drawings, and photographs had, as the law
then stood, no copyright in such works, and that it was ex-
pedient to amend the law in that respect. Then follows see. 1,
which confers copyright in such works on their authors, being
British subjects or residents within the dominions of the (‘rown.
Copyrights in such works and assignments of such copyrights
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have to be registered in Stationers” Hall : and no one is entitled
to the benefit of the Aet until such registration (see. 4): penal-
ties are imposed on persons who infringe such copyrights (see
sections 6, 7. and 8); facilities are given for obtaining injune-
tions (see. 9): importations into the United Kingdom are pro-
hibited (see. 10): the remedy by action for damages is pre-
served (see, 11); and the then International Copyright Aet (7
and 8 Viet,, eh. 12) is incorporated. The Aét of 1862 confers on
British subjects and persons rvesident in British dominions copy-
right in pictures, drawings, and photographs.  Such copyright
extends to the whole of the United Kingdom. But there is not
a word in the Aet to indicate any intention on the part of the
Legislature to extend the limits within which the eopyright is
to be enjoyed to any part of the British dominions outside of
the United Kingdom. There arve clanses, especially see. 4, relat-
ing to registration, and see. 10, prohibiting importation, which
negative any such intentions. In the absence of language clearly
shewing an intention to confer copyright in such dominions,
their Lordships ave of opinion that the plaintiffs * contention
cannot be supported. This view of the Aect is by no means new.
It was adopted in Tuck and Sons v. Priester [(1887), L.R. 19
Q.B.D. 629], in which the effect of non-registration and of the
penal clauses had to be considered.  The appellants’ counsel,
however, ealled in aid some other statutes, and notably the
Canadian Copyright Act, 1875, 38 and 39 Viet., ch. 53, see. 3 .
and the International Copyright Acts. The Canadian Copyright
Act, 1875, does not, by see, 3, make the Canadian Aet set out in
the schedule an Imeprial Aet applicable to Canada. The section
simply removes a difficulty which had arisen in Canada by rea-
son of see. 91 of the British North America Aet and some
Orders in Council. Copyright is placed by that Aet under the
Dominion Legislature : and, having regard to some Ovders in
Couneil, it was doubtful by whom the Aet in the schedule should
be assented to. The effect of the Aet was considered by the
Court of Appeal for Ontario in Swmiles v. Belford [(1877) 1
AR. 436/, and it is plain from that case, and, indeed, from the
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Act itself, that it in no way assists the plaintiffs. The Interna-
tional Copyright Aet, and especially the Act of 1886 (49 and 50
Viet, eh. 33), were relied on with the view of shewing that,
unless the Aet of 1862 were held to confer copyright not only in
the United Kingdom but also in the British dominions, unfore-
seen anomalies would arise and those Acts would not have the
effeets intended under the Berne convention, It is unfortunately
true that the International Copyright Aets and the Berne (‘on-
vention give rise to many serious diffieulties when they have to
be applied to partieular eases. But their Lordships are unable
to discover any language in those Aets which, without more,
extends the area of the copyright conferred hy the Act of 1862
on British subjects and persons resident in British dominions to
any country beyond the limits of the United Kingdom. The
short result is that those who want copyright in Canada for
paintings, drawings, and photographs must obtain such copy-
right by complying with the laws of that conntry. There is no
diffieulty or expense worth mentioning in doing this. Their
Lordships will, therefore, humbly adivse his Majesty to dismiss
this appeal, and the appellants must pay the costs.

Notes:
ARTISTIC COPYRIGHT,

Owing to the recent decisions in Graves v, Gorrie, above noted,
regarding the Fine Arts Copyright Aet, 1862, 25-26 Viet, ch. 68
(Imp.), it would now seem that in everything relating to artistie
works the provisions of the Canadian Copyright Aect, 1875, gov-
ern.  This rule will apply a fortiori to engravings, exeluding the
English Engraving Acts of 8 Geo, 11, ¢h. 13 (1735), 7 Geo. I11.
ch, 38 (1766), 17 Geo, 1IL ¢eh, 57 (1777), 67 Wm. IV, ch, 59
(1836), and 15 & 16 Viet, ch, 12, see. 14 (1 Tt is said that in
regard to sculptures, the rule may be different in that there is no
express limit eontained in the .\'clllp[lll't'% Act, 1814, 54 Geo, 111,
ch. 56 but probably a limitation of protection to the United
Kingdom would be implied.  Thus, in regard to engravings,
prints, paintings, drawings, photographs and seulptures, the Can-
adian law is much simpler than the English, theve being here but
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the one statute to interpret, as opposed to the varied, complex,
and, in some instanees, extremely badly drawn statutes in foree
in the motherland. A curious reason has been assigned by Mr.
Dawson, in his book on the Law of Copyright (p. 15), accounting
for the absence from the English Artistic Aets of provisions ex-
tending the Aets to the colonies and Canada. Ile states that the
English publishers of engravings and prints were so well satisfied
with the state of the law as it was that they deelined any interest
in imperial legislation so far as Canada was concerned.  The au-
thor does not give any explanation of this statement.

A few remarks on the general prineiples obtaining in the law
apart from the statutory enactments are submitted.

1. Unpublished Works.—The owner of a pieture, engraving.
drawing, photograph, sculpture, or other work of fine art, has a
right at common law, to prevent any copy being made of it before
publication : Turner v. Robinson (1860), 10 Ir. Ch. Rep. 121, 510
Prince Albert v, Strange (1849), 1 MaeN, & G, 25. This rule is
based on the same prineiple that is set out in a prior note on com-
mon law rights, vide p. 159,

The question as to this common law right in regard to artistic
works first arose in the celebrated case of Prince Albert v, Strange
(supra). Lord Cottenham, L.C., set out the law in the following
language (ibid., p. 42) : **The property of an author or composer
of any work whether of literature, art, or seience, in such work,
unpublished and kept for his private use or pleasure, cannot be
disputed after the many decisions in which that proposition has
been affirmed or assumed, 1 say assumed, because in most of the
cases which have been decided, the question was not as to the
original right of the author, but whether what had taken place
did not amount to a waiver of such right—a question which could
not have arisen if there had not been such original right or pro-
perty’': and, again, ‘‘the exclusive rights in the anthor of un-
published compositions, which depend entirely upon the common
law right of property.’” Again, in Jeffreys v. Boosey (1854), 4
11.1.C, 815, this same gquestion was dealt with, Lord Cranworth,
L.C., says (p. 954) : **The right now in question is not the right
to publish, or to abstain from publishing, a work not yet pub-
lished at all, but the exclusive right of multiplying copies of ‘a
work already published,  Copyright thus defined, if not the
creature, as I believe it to be, of our own siatute law, is now en-
tirely regulated by it.”" Lord Brovgham said (p. 962): “The
right of the anthor before publication we may take to be unques-
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tioned.”  Lord St. Leonards, also, held (p. 977): **No common
law right to copyright exists affer publication:”" and (p. 979):
“The cominon law does give a man who has composed a work a
right to that composition, just as he had a right to any other part
of his personal property; but the question of right of excluding
all the world from copying, after he has published it to the world,
is a totally different matter,”’

The later Irish case of Twurner v, Robinson (1860), 10 Ir. Ch.
121, 510, also fully confirms the eommon law right,

The law being thus clearly settled that there was a common
law right of property (*‘copyright’’) in unpublished artistie
works, the English Aet, 25 & 26 Viet, ¢h, 68, The Fine Arts Copy-
right Aet, was passed containing the famous preamble:
“Whereas by law as now established, the authors of paintings,
drawings and photographs have no copyright in such their
works.”" It was thought that, if this was a true statement, the
common law right must have no existence. But it is elear that
the word *‘copyright™ is here used in the limited sense in which
it is used in Jeffreys v. Boosey, and which was referred to in
Turner v, Robinson, i.e., the exclusive right to multiply copies of
a work after publication,

This interpretation was adopted in Twek v, Priester (1887),
19 Q.B.D. 629, and seems to be the only possible one unless it be
considered, as is most unlikely, that the statute meant, in effeet,
to reverse the decisions of the highest authority the eases above
referred to,

It may be concluded, therefore, that the author or proprietor
of an unpublished work of fine art has by the common law the
right to prevent any eopy of such work being made or published
without his consent.

2. Publication.—Sir J. F. Stephen in his Digest says (C. C.
Rep. p. 90): ““As to what amounts to publication of a work of
art, I know of no precise authority.”” But in Turner v, Robinson
the matter was diseussed, though no very elear prineiple of pub-
lication is enunciated. The facts were shortly these: In 1856,
Wallis painted a picture and sold it to Egg: in 1859, Turner
bought from Egg ““the sole right to engrave and publish an
engraving of the picture,”” and also the right for a limited time
to exhibit the picture with a view to booming his engraving.
Robinson the defendant attended the exhibition and arranged
models to represent the picture, and from them made a photo-
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graph which he offered for sale, Turner applied for an in-
Junetion to restrain the sale, The question was whether the
prior dealings with the picture constituted a publication, These
were (1) an exhibition by Wallis at the Royal Academy in 1856,
(2) permitting an engraving of the pieture to be published in a
magazine with a deseriptive article, (3) exhibition at Manchester
in 1857, and in Dublin in 1859, It was held that there had been,
in the case of the exhibitions, limited or conditional publication,
the condition being that the publie were not to use their inspeetion
for the purpose of reproducing copies, but that such publication
did not divest plaintift’s rights, As to the wood engraving, held
not to effeet the copyright,

In Blank v, Footman (1888), 39 Ch, D, 678, shewing a design
to two customers and asking for orders was held publication,

3. Engravings and Prints,

(a) Nubject Matter—Copyright may exist in any original
(**his own"") engraving or print which shall be or have heen
made by any person domiciled in Canada or in any part of the
British possessions, or by any eitizen of any country having an
international copyright treaty with the United Kingdom: R.S.C.
ch. 62, see. 4, part.  The following countries have an interna-
tional treaty with the United Kingdom :—Belgium, France, Ger-
many, Hayti, Ttaly, Spain, Switzerland, Tunis, Monaco, Luxem-
hourg, Japan, Norway and Austria-Hungary.

There is no  definition of “print”” in our Aect.  The
English Aet, T Geo. IIL, ch. 38, see. 1, defines it as
follows: “*Any historieal print or prints, or any other print
or prints of any portrait, conversation, landseape or architecture
(map, chart or plan), or any other print or prints whatsoever,”’
and includes ** prints taken by lithography, or any other mechani-
cal process by which prints or impressions of drawings or de-
signs are capable of being multiplied indefinitely "’ (15 & 16 Viet.
ch, 12, see, 142),

(b1 Originality.—The only originality required is an original-
ity in execution, If an engraver copies from another engraving
he way see how the other has produced the required effect by
management of light and shade produced by dots and lines. Thus
without skill or attention he may be a successful rival: Cf. per
Best, C.L, in Newton v. Cowie (1827), 4 Bing. at p. 246,
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(e) Infringement—The question here is whether the defen-
dant’s work is in substance a copy of the plaintifi’'s, Copy is
defined as ‘‘that which comes so near the original as to give to
every person seeing it the idea ereated by the original’': West
v. Francis (1822), 5 B, & Ald. 737, It is not piracy to make
another engraving of the original picture, though it may be
piracy of the pieture: DeBerenger v, Wheeble (1819), 2 Stark
N.P.C, 548, A photograph of an engraving is an infringement :
Graves v, Ashford (1867), L.R, 2 C.P. 410; Gambart v. Ball
(1863), 14 C.B.N.S. 306, In Dick v. Brooks (1880), 15 Ch. D.
22, a printed pattern for Berlin wool work from an engraving
of ““The Huguenot,”” by Millais, was held not an infringement as
not containing a reproduetion of the meritorious work of the
engraver. As to copies in pen or pencil the cases are not clear,
but the true line of distinetion seems to be that laid down by
Erle, C.J., in Gambart v, Ball (1863), 14 (.B.N.8. 306, that any
mode of copying or multiplication of copies which depreciates
the commereial value of the engraving to its proprietor is an
infringement : Cf. also, Dicks v. Brooks (supra); Scrutton, Copy-
right, 4th ed., pp. 176-177,

4, Paintings, Drawings and Photographs,

(a) Subject Matter—Copyright may exist in any original
painting, drawing or photograph which shall be or has been made
by any person domiciled in Canada or in any part of the British
possessions, or by any citizen of any country which has an Inter-
national Copyright treaty with the United Kingdom: R.8.C.
ch. 62, see. 4, part. There is no definition either in English or
Canadian Aets as to what is a painting, ete., within the Aets, So
long as it is what is ordinarily meant by a picture, drawing, or
photograph, the produetion will be protected,

(b) Originality.—There must be something either in the de-
sign or exeention of the work that is not a mere copy from some
other artistic work. But the originality need not extend to the
whole work. But if a drawing is merely a reproduetion with
improvements of a previous one, it is not an “‘original drawing.”’
If the additions and improvements are substantial, there may be
copyright in them alone, as in the case of new editions of books:
Thomas v, Turner (1886), 33 Ch. D, 292, In the case of a photo-
graph, the execution is the only thing that can be original; all
photographs are in one sense ‘‘copies’ of something: Graves’
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Case (1869), L.R. 4 Q.B. 715, The degree of artistic merit will
not be inquired into by the Court. No matter how coarse or
commonplace the production may be, provided that it consist in
the representation of some object by means of light and shade or
colour, protection will be granted against any exaet reproduction
thereof : Kenrick v, Lawrence (1890), 25 Q.B.D. 99,

(e) Iufringement—There can be no monopoly in the subject
matter of a painting, drawing or photograph. But a piratical
copy need not necessarily be an artistic work of the same kind as
the work pirated. Thus an oil painting is infringed by a photo-
graph of it: Er parte Beal (1868), 3 Q.B, 387; and a photo-
graph by a peneil sketch: Bolton v, Aldin (1895), 65 L.J.Q.B.
120, The infringement may consist in the taking of the design
or of the execution or of both, Where the general idea of a
picture is ancient, as, for instanee, a young man standing at a
stile conrting a young woman, there ecan be no infringement un
less the treatment in the copy be the same. The question depends
on the effeet produced on the mind by a study of the pieture and
of the alleged copy thereof : Hanfstaengl v, Baines, [1895] A.C.
20, per- Lord Herschell, L.C",  Again, there is no piraey of an
artistic work unless a material part of the work is taken. This
is a question of faet in each ease in regard to which no general
rule can be laid down: see Moore v, Clarke (1842), 9 M. & W,
692; Brooks v. Religious Tract Sociely (1897), 45 W.R. 476,
London Stereo v, Keely (1888), 5 T.L.R. 169; Bolton v, London
Exhibition (1898), 14 T.L.R. 550, Indireet taking of the design
or exeeution or treatment may also be an infringement, A photo-
graph of an engraving may infringe the copyright of the picture
from which the engraving is taken: Ex parte Beal (1868), L.R.
3 Q.B.D. 87; and ef. Hanfstaengl v. Baines, [1895] A.C. 20;
Turner v. Robinson (1860), 10 Ir. Ch, 121, 510,

Mr. Serutton in his work on Copyright, gives at pp. 195-196,
a useful summary of the points agreed on in the living picture
cases (Hanfstaengl v. Empire Palace, [1894] 3 Ch. 109, and
Hanfstaengl v, Baines, [1895] A.C. 20), 1In short they are:-
(1) That the copy was made from a legitimate reproduetion
or a reproduction which plaintiff could not prevent is not a de-
fence: per Stirling, J., at p. 116; Lindley, L.J., p. 127; Lopes,
L.d., ibid., p. 131; Lord Watson (1895), A.C. p. 28, (2) Defen-
dant’s ignorance of the copyright is no defence: per Lindley,
L.J., [1894] 3 Ch. p. 127; Lopes, L.J., ibid., p. 131; Lord Ash-
bourne, [1895] A.C. p. 29, (3) Immaterial that the defendant’s
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picture is a bad or inartistic copy: Lord Watson, [1895] A.C.
26, 4) Immaterial whether defendant’s picture is made for
profit or not: Kay, L.J., in Hanfstaengl v. Empire Theatre,
(1894 2 Ch, p. 9. (5) It must be something in the nature of a
picture: a tableau vivant, or it seems, a statue or bas-relief will
not be infringements: per Lindley, Kay, and Smith, L.JJ.,
[1894] 2 Ch, pp. 6, 8, 10,

5. Sculptures and Statues,

(n) Subject Matter—The same statutory provisions proteet
seulptures as proteet paintings, drawings and photographs and
engravings and prints: R.S.C. ch, 62, see, 4. In our Aet there
18 no expansion of the term “‘seulpture’ except that it must be
“orviginal”’ to be protected. The English Aet reads: any “*new
and original seulpture,”” which words were held to apply to any
subjeet **heing matter of invention in seulpture,”” and hence to
cover casts of fruit and leaves used for instruction in drawing:
Caproni v. Alberti (1892), 40 W.R. 235

(b) Infringement.—Reproduecing, in any manner, or cansing
to be reproduced, made, or sold in whole or in part any pirated
copies of the copyrighted artiele is the statutory infringement :
R.S.C. ¢h, 62, sec. 31, part.

It would appear that a drawing or painting of a statue would
not infringe copyright in the statue, and conversely that a statue
or has-relief representing a picture would not infringe copyright
in a pieture: Hanfstaengl v. Empire Theatre, [1894] 2 Ch, 1
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(4) IMPERIAL COPYRIGHT.

[IN THE COURT OF APPEAL FOR ONTARIO.|

SMILES V. BELFORD ET AL,

Copyright—38 Viet, ch, 88 (D.)—5 & 6 Vict, ch. 45 (Imp.).

Held, aflirming the judgment of Proubroor, V.-C. (23 Grant 590), that it is
not necessary for the author of a book, who has duly copyrighted the
work in England under 5 & 6 Vict, ch, 45, to copyright it in Canada
under the Copyright Act of 1875, with a view of restraining a reprint of
it there; but if he desires to prevent the importation into Canada of
printed copies from a foreign country, he must copyright the book in
Canada,* i

Queare, as to the admissibility, with a view to the construction of a statute,
of the language used by the Secretary of State for the Colonies in intro-
dueing it in Parliament.

Appeal from a deeree of the Court of Chancery, granting an
injunction to restrain the infringement of a copyright, reported
23 Gr, 590, The facts, shortly, were: Samuel Smiles, of London,
England, published in November, 1875, his book ‘‘Thrift,”” and
duly entered same at Stationers’ Hall, London, on 3rd January,
1876, in pursuance of the English Copyright Aect. The defen-
dants, the Belfords, of Toronto, Canada, printers and publishers,
issued a reprint of the work in Canada and sold many
copies, The Canada Copyright Aet of 1875 came into force on
the 11th of December of that year about a month before Smiles
registered his book in England,

The appellants’ reasons of appeal were :—

1. That since the British North Ameriea Act (see. 91, sub-
sec. 23), the Parliament of Canada bas had the sole and exelu-
sive authority to legislate in relation to ** Copyright '’ in
Cfanada, and that such authority is exelusive of the Imperial
Parliament as well as of the Legislatures of the several
Provinees in the Dominion ; and consequently the Aet of 1875

* [Nore.~This decision is no longer law on this latter point, Sce next
case,—Ep, ]
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is operative, and has the foree of law in Canada, notwithstand-
ing the Aet of 1842, or any other Aect whatever :

Regina v.
Taylor (1875), 36, U.C.R, 183, 220

: Re Goodhue (1872), 19 Gr.,
396 : Shortt on Copyright, 65, 92 ; British N.A. Act, see. 56 ;
Tmperial Aet, 28 & 29 Viet, ch. 63.

2. The appellants contend that the respondent, not having
registered at Stationers’ Hall the book ** Thrift ** at the time
(11th December, 1875,) at which the *“ Copyright Act of 1875
came into foree, had no copyright under the Imperial Act, 5 &
6 Viet. ch, 45 (1842), and that he could not after that date ac-
quire copyright in Canada, exeept under the Canadian Copy-
right Aet, 38 Viet. ¢h, 88, and that registration thereunder is
necessary to secure the copyright in Canada, or the sole and
exclusive right to print, publish, and sell in Canada,

3. That the Imperial ** Canada Copyright Art, 1875 " 38 &
39 Vie, ch. 53), and the Queen’s proclamation pursuant to that
Act stating the date when the Canadian ‘‘ Copyright Aet’’
should come into operation, gave the *‘ Canadian Copyright
Act " the foree of law in Canada, notwithstanding the ** Colon-
ial Laws Validity Act ' (28 & 29 Viet, ch. 63), or the “‘ Imperial
Copyright Act ™’ (5 & 6 Viet. ch, 45), or any other Aet what-
evgr, and to the extent of the provisions of the Canadian
“ Copyright Aet,”” superseded, or in effect repealed, the Im-
perial Copyright Aet of 1842 in Canada from the 11th
December, 1875 ; or at all events the legislation is cumulative,
and if the Tmperial Act is in foree in Canada, the provisions of
the Canadian Act are super-added, and must be complied with
to give copyright in Canada : 38 & 39 Viet. c¢h. 53, see. 3 Tmp. ;
Dwarris on Statutes, p. 530 ; Dow v. Black, (1875), L.R. 6
P.C. 272; L'Union Jacques de Montreal v, Belisle (1874), L.R.
8P 8.

4. The Tmperial Copyright Aet, 1875, not only removed the
diffienlty as to repugnancy of the Canadian Aect, as against the
Order in Couneil of July, 1868, but also, read in conjunction

15—C.LR~—"03.
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with the confirmed Aet, makes it necessary for the British
author to seeure copyright in Canada, under the Canadian Aet,
to prevent the reprinting, republishing, and sale in Canada, as
well as the importation of foreign reprints of works of British
anthors, and unless sueh copyright be seeured under the
Canadian Aet, there is no legal prohibition to the reprinting,
republishing, or sale of any work of a British author in Canada:
Imperial Aet, 38 & 39 Viet. ¢h. 53 ; Preamble, paragraph 3,
and sees, 4 & 5.

5. The Canadian Copyright Aet requires all authors desirous
of obtaining eopyright in Canada to print and publish and
vegister under that Aet.  And the appellants contend that the
said Aet in that respeet includes and applies to anthors or pub-
lishers in England, though they should have copyright under
the Imperial Act of 1842 : 38 Viet, ch. 88, sees, 4. 11, 15,

6. That the respondent not having printed or published in
Canada, and not having registered either for interim copyright
or otherwise, the said book in the office of the Minister of Agri-
culture, as required by the Canad. n Copyright Aet, is not
entitled to copyright in Canada, or the sole and exclusive right
of publication and sale therein: 38 Viet. ch. 88, see. 4; 31 Viet.
ch. 54, see, 6 (Canadian Aet of 1868.) .

7. That the respondent, not having obtained interim or other
copyright in said book, and not having printed or published the
same in Canada, and the appellants having first printed and
published said book after the time allowed by the said Aet (see
see, 10) for the author to print, publish, and register in Canada,
they, the appellants, are solely entitled to copyright thereof,
under sees. 11 and 15 of said Act,

8. That the bill is not sustained in law, and the plaintiff is
not entitled to the relief prayed for, and the deeree of the

Conrt below is erroneons in granting an injunetion or any relief
in favour of the plaintiff, and should be reversed, and exceeds
the jurisdiction of the Court in restraining the publication or
sale beyond the Provinee of Ontario ;: and no costs should have
been decreed against the defendants below.
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The appellants also refer to the report of this case in 23 Gr,
590, and the eases cited therein by counsel for the appellants,

The following were the respondent’s reasons against the
n]b'll‘;l] —

1. The respondent by publishing in England, in November,
1875, the work *‘ Thrift,”” of which he is the author, secured
““the sole and exclusive right of printing and otherwise multi-
plying copies’” of the said hook throughout ‘“ Great Britain and
Ireland and all the Colonies thereof,”” and ‘‘every part of the
British dominions,”” including Canada: 5 & 6 Viet. ¢h, 45, see.
2 (Imp. Stat.) ; 5 & 6 Viet, ch, 45, see. 29 (Imp. Stat.) ; Routledge
v. Low (1868), LR. 3 B. & L App. 100, 110, 113, 118; Low v.
Routledge (1865), L.R. 1 Ch, App. 45, 47.

2. The copyright secured by the Imperial Statute 5 & 6 Viet.
ch. 45, in any book acerues upon and takes effect from the date
of “‘the first publication of such book.”” The registration at
Stationers” Hall permitted by this statute, and the preceding
Acts of 8 Anne, ch, 19, 41 Geo. IIL ch. 107, and 54 Geo, III. ch,
156, was intended only to give notice of existing copyrights.
Non-registration affected only the right to Sue or to exaect the
penalties imposed by these Statutes, not the existence of the
copyright : 5 & 6 Viet. ch. 45, sees. 3, 17 ; Chappell v. David-
son (1856), 25 L.J.C.P. 225 ; Jeffreys v. Boosey (1854), 4
H.L.C. 815, 847, 886, and per Lord Cranworth, C., at p. 955 ; 8
Anne ch, 19, sec. 2 ; 41 Geo. I11. ch, 107, see. 4 ; 54 Geo, III.
ch. 156, see. 5 : 5 & 6 Viet. ch. 45, sees. 13, 24 ;. Tonson v.
Collins (1761), 1 W, Bl 330, per Lord Mansfield; Beckford v.
Hood (1798), 7 T.R. 626; Cambridge v. Bryer (1812), 16 East
317, 322; Murray v, Bogue (1852), 1 Drew. 533, 364,

3. Upon publication in England on the 15th November,
1875, the respondent became entitled to the protection of the
said Act of 5 & 6 Viet. ch. 45, except in so far as that protection
was affected in certain colonies by the Imperial Act 10 & 11
Viet, ch, 95, and by Colonial Statutes passed thereunder. By
virtue of certain Canadian Statutes, passed under the authority
of the said Aet, 10 & 11 Viet. ch. 95, the respondent’s rights in
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-

Canada on the 15th November, 1875, were less than his rights in
England in this :—that foreign reprints of his said book were,
under the authority of the said Aects, permitted to be imported
into Canada without the consent of the respondent wpon pay-
ment of a certain duty for his benefit : 13 & 14 Viet. ch. 6
(1850) ; 22 Viet. ch. 76, see. 2 (1858); 22 Viet. ch. 2, see. 2
(1859) ; 31 Viet. ch. 7 (Ca.) Sched. p. 150 (1867) ; 31 Viet. ch.
56 (Ca.) (1868); Proclamation of 24th September, 1868, in
Canada Gazette of that date.

4. Except as aforesaid, the Imperial Act 5 & 6 Viet. ch. 45,
and the copyright thereby seeured, was not and could not before
Confederation be affected by colonial legislation, since such
legislation would have been repugnant to and inconsistent with
the said Imperial Aets : 8 & 9 Wm. IIL ch. 20, sec. 69 ; 7 & 8
Wm. I1L ¢eh, 22, see. 3 ; 3 & 4 Wm. IV, ch. 59, see. 56 ; 3 & 4
Viet, ¢h. 35, see. 3 ; 8 & 9 Viet, ch. 93 ; 28 & 29 Viet. c¢h, 63,
sec. 2: 30 & 31 Viet. ch. 3, see. 120 ; Pomeroy’s Sedgwick's
Statutory Law, 2nd ed., 89 ¢f seq.

5. And the copyright secured to the respondent by the said
Imperial Aets being personalty situate in England, could not be
affected by colonial legislation either before or since eonfedera-
tion: 5 & 6 Viet. ch. 45, see, 25; Re Goodhue (1872), 19 Gr, 366;
Pomeroy’s Sedgwick’s Statutory Law, 2nd ed., 57, 58,

6. All that the Colonial Legislature could do or has ever
done is to preseribe the terms and conditions of a copyright
valid within the colony alone, and to afford the necessary pro-
tection to such a copyright.

Such colonial copyright, independent of and different from
the Imperial copyright, secured by 5 & 6 Viet. ch. 45, has
existed in Canada ever since 1841 ; 4 & 5 Viet. ch. 61 (1841);
10 & 11 Viet, ch. 28 (1847); Consol. Stat. C. ch. 81 (1858); 31
Viet. ch. 54 (1868) ; 38 Viet. ch. 88 (1875).

7. No additional power to legislate in reference to copyrights
was given to the Parliament of the Dominion of Canada by the
British North America Act, 1867 : 14 Geo, IIL. ch. 83, sec. 12 ;
31 Geo. TIL. ch. 31, sec. 1 ; 3 & 4 Viet, ch. 35, see. 3 ; 30 & 31
Viet. ch. 3, sees. 91, 129,
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8. The view expressed in the last answer is strengthened by
the following consideration, viz, —

The Dominion Copyright Act of 1868 was reserved for and
obtained the assent of Iler Majesty in Couneil before it was
passed,

The Order in Council assenting to the said Aet, recognizes
by implieation the 5 & 6 Viet, ch, 45, as in foree in Canada ;
and the Parliament of Canada, sinee the British North
America Act, 1867, has also recognized the previous Tmperial
legislation relative to copyright as still in foree in Canada : 31
Viet, ch. 7, sechedule C. (Ca.) p. 150 ; 31 Viet, 56 (Ca.)

9. The respondent’s rights are not in any way affected hy
the Canadian Copyright Aet of 1875, and the Tmperial legisla-
tion in reference to it.

The Copyright Aet of 1875 either repeals the Acts under
which the respondent has acquired copyright, or it does not. If
it does, the respondent’s rights are preserved by the final saving
clause : 38 Viet, ch. 88, see, 30, If it does not repeal such Acts
the respondent’s copyright continues unimpaired.

10. The Copyright Act of 1875 (38 Viet, ¢h. 88), required to
be confirmed by Imperial legislation (38 & 39 Viet. ch. 53),
since it was repugnant to the Imperial Ovder in Council of Tth
July, 1868, and therefore void: Canada Gazette, 24th September,
1868 38 Viet. ch. 53, see. 5 (Imp, Stat.) preamble; 28 & 29
Viet. ch. 63, see. 2 (Tmp. Stat.),

11. The Copyright Act of 1875 (38 Viet. ch. 88), was intended
for the proteetion of authors, not of publishers, and in order to
induce those who have already an Imperial copyright under 5 &
6 Viet. ch. 45, to conform to the further provisions of the Cana-
dian Aect, it secures to them, in the event of their doing so, that
protection against the importation into Canada of foreign re-
prints of their works, which they had not under the Tmperial
Aet of 5 & 6 Viet, ch, 45, as modified by 10 & 11 Viet. ch, 95; 38
Viet, ch. 88 (Ca.), sees. 4 (1), 15 (2) ; 38-39 Viet. ch. 53, see. 5
(Tmp. Stat.) ; 38 Viet. ch. 88 (Ca.), see. 11.
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12, The respondent’s bill is sustained in law, and the respon-
dent is entitled to the relief given, and the injunction granted
does not exceed the jurisdiction of the Court, inasmuch as it is a
personal order, directed against the appellants, who reside within
the Provinee of Ontario.

13. The respondent relies on the reasons given by the learned
Judge in the judgment appealed from in this case, together with
the arguments urged by the counsel for the respondent, and
refers to the authorities cited in the report of this case in 23 Gr.
590.

The case was argued on the 15th December, 1876,

C. Robinson, Q.C., and J. Beaty, Q.C., for the appellants.
W. N. Miller and C. W. E. Biggar, for the respondent.

March 17, 1877. Burron, J.A.:—An erroneous impression
would appear to prevail as to the powers conferred upon the
Parlianment of the Dominion of Canada by the British North
America Act of 1867, ir reference to copyright. That impres-
sion may have been strengthened by a remark which fell from
the learned Chief Justice of this Court in delivering judgment
in Regina v. Taylor (1875), 36 U.C.R. 183, which has been re-
ferred to in the reasons of appeal as apparently sanctioning that
view. I took occasion to state during the argument that although
any opinion emanating from that learned Judge was entitled to
the greatest respect, the expressions used by him were wholly
unnecessary to the decision of that case, and were not concurred
in by the other members of the Court.

It is elear, T think, that all that the Tmperial Act intended
to effeet was to place the right of dealing with colonial ecopyright
within the Dominion under the exelusive control of the Parlia-
ment of Canada, as distinguished from the Provincial Legisla-
tures, in the same way as it has transferred the power to deal
with banking, bankruptey, and insolvency, and other specified
subjects, from the Loecal Legislatures, and placed them under
the exclusive jurisdietion and control of the Dominion.
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I entirely concur with the learned Vice-Chancellor in the
opinion he has expressed, that under that Act no greater powers
were conferred upon the Parliament of the Dominion to deal
with this subject than had been previously enjoyed by the Local
Legislatures.

By the 29th section of the Imperial Act, 5 & 6 Viet. ch. 45,
that Aet is extended to every part of the British Dominions, and
it was unsuccessfully contended in Routledge v. Low (1868),
L.R. 3 H.L. 100, that Canada, having a Legislature of her own,
and not being directly governed by legislation from England,
was not included in these general works.

The 15th section of that Aet prohibits Her Majesty's colonial
subjects from printing or publishing in the eolonies, without the
consent of the anthor (whatever may be their colonial laws),
any work in which there is copyright in the United Kingdom.

The same Act prohibits the importing into any part of the
British possessions any foreign reprint of any book first written
or published in the United Kingdom, entitled to copyright
therein,

This Act was subsequently amended by the 10-11 Viet. ch.
95, and it was then provided that in case the Legislature of any
British possession should be disposed to make due provision for
securing or protecting the rights of British authors in such pos-
session, and should pass an Aet for that purpose, and transmit
the same to the Secretary of State, and in case Her Majesty
should be of opinion that such Aet was sufficient for the purpose
of securing to British authors reasonable protection within such
possession, it should be lawfui for Her Majesty to express her
Royal approval of such Aet, and thereupon, by order in council,
to suspend, so long as the provisions of such Aet shonld continue
in foree in such colonies the provisions of the 5 & 6 Viet. ch. 45,
against the importing, selling, or exposing for sale foreign re-
prints of British copyright works.

The Canadian Aect, 31 Viet, ch, 56, D., was accordingly passed
with the object of giving such reasonable protection to authors,
and upon its being approved of and assented to by Her Majesty,




294 COMMERCIAL LAW REPORTS, [voL.

she did by order in council suspend those provisions of the 5 & 6
Viet., which related to the importing or selling of foreign
reprints,

At this time then, and up to the time of the coming into opera-
tion of the recent Act, 38 Viet., the Act of 1875, the 5 & 6 Viet.,
as modified by the order in couneil, was in full foree within this
Dominion—in other words, no one was at liberty, without the
consent of the owner of the copyright, to print or reprint the
subject of that copyright in any part of the Dominion,

It was conceded that if the Colonial Aet just referred to (the
Canadian Act of 1875) had heen reserved for and had received
the Royal Assent in the usual way, it conld not have the effect of
repealing the 5 & 6 Viet.: but it was contended that inasmuch
as it had been confirmed by an Act of the Imperial Parliament, it
must be regarded as having the foree of an Imperial Statute,
and that being, as it was contended, inconsistent with the former
Aet, it must be held to have impliedly repealed it.

But on referring to the Imperial Aet we find the reason, and
the only reason, alleged for its passage to be the assumed repug-
naney of the reserved hill to the orders in couneil of 1868. Those
orders and the modifications which they effected in the provisions
of the 5 & 6 Viet, are referred to in the preamble, and after re-
citing that a bill respecting copyrights had then been recently
passed by the Parliament of Canada, whereby provision was
made (subjeet to such conditions as in the said hill mentioned)
for securing in Canada the rights of authors in respect of matters
of copyright, and for prohibiting the importation into Canada of
any work for which. copyright under the said reserved bill had
been secured, it is declared to be expedient to remove the doubts
which had arisen as to whether a mere assent would make the
bill operative as against the orders in couneil, which had the
force of statutory enactments, and it was therefore desirable to
confirm the bill by Imperial Legislation,

It is seareely reasonable to suppose that if the Imperial Par-
liament had thought fit to accept the Canadian enactment as a
substitute for the 5 & 6 Vict.,, they would not have repealed it
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so far as it affected Canada in express terms, or that when stat-
ing a reason for Imperial Legislation they would have eonfined
themselves to a refarence to the ovder in couneil which dealt only
with a portion of the prohibitions referred to in that statute,

I am of opinion, therefore, that they have stated the only
reason which renlered it expedient to seek a confirmation of the
Provineial Aet, and that it was intended to preserve intact so
much of the Imperial Act as prohibits the printing of a British
copyright work in Canada, but giving to the author a further
right on certain conditions of securing a Canadian copyright,
and thus preventing the importation into Canada of foreign
reprints,

Some reference was made upon the argument to the langnage
used by the Secretary of State for the colonies in introducing
the bill. T apprehended that in this as in the ease of any ordin-
ary enactment little or no weight could he attached to the lan-
guage or opinions of individual members of the Legislature or
Government, even if there were any mode of bringing that lan-
guage under our notice judieially ; but if it were allowable to refer
to the remarks of Lord Carnarvon when introducing the measure,
I should say that it seems to favour the view which T have ex-
pressed.  As reported in Hansard, 255 vol. 425, he says the bill
did two things. 1. It affirmed the prineiple that copyright in
England should carry copyright in Canada. 2. Tt would make
the owner of an English copyright seenre of a copyright for 28
years in Canada on condition of publishing there, hy which I
understand him to mean that, whilst under the English law the
author eould prevent the printing in Canada, being still suhjeet,
however, to be driven from the Canadian market by foreign re-
prints, he conld, by availing himself of the Canadian Aet, make
his eopyright perfect, as he wounld thereby acquire the additional
right of preventing the importation of foreign reprints.

For he says in a subsequent part of his speech: “The bill is
a compromise. e believed most anthors and publishers would
avail themselves of it. Those who did not wish to do so would
keep themselves under the existing law, and take their chance of
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what they might receive under the 1214 per cent. ad valorem
duty.”
For these reasons I think the deeree made by the learned

Viee-Chaneellor was eorrect, and that the appeal should be dis-
missed with costs, .

Moss, J.A.:—1I confess that it is not without reluctance that
I have arrived at the same conclusion. T fear that the state of
the law which we find inflicts a hardship on the Canadian pub-
lisher, while it eonfers no very valuable benefit upon the British
author. Its effeet, if T rightly understand the matter, is to en-
able the British anthor to give an American publisher a Cana-
dian copyright. It is no very violent assumption that every
American publisher, who treats with a British author for ad-
vance sheets of his work, will stipulate for the use of the author's
name to restrain a Canadian veprint. By this arrangement he
will be enabled to secure the practical monopoly of the Canadian
market, for which he may be induced to pay the anthor some
consideration; but however small this consideration may be, [
apprehend it will be found sufficient to induee the author to con-
cede the privilege rather than secure Canadian copyright by
treating with the Canadian publisher. But I need searcely re-
mark that the possible or probable effect upon a branch of in-
dustry, however valuable or important, cannot affect the inter-
pretation which the Court is bound to place upon the statutes
by which the subjeet is governed.

It was contended in the Court below, and stated as one of the
grounds of appeal, that by the British North Ameriea Act the
exclusive right to legislate in relation to copyright was vested in
the Parliament of Canada, and that consequently the Canadian
Copyright Act by its own intrinsic foree superseded the Imperial
Act of 1842, This voint was not pressed in argument by the
learned counsel for the appellants, but was simply suggested for
consideration out of deference to the language used by his Lord-
ship, the Chief Justice of this Court, in Regina v. Taylor (1875),
36 U.C.R. 183. T believe that his Lordship did not deliberately
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entertain the opinion which these expressions have been taken to
indicate, e simply threw out a suggestion in that direction,
but further consideration led him to adopt the view that the Act
did not eurtail the paramount authority of the Imperial Parlia-
ment, but merely conferred exelusive jurisdietion upon the
Dominion Parliament as between itself and the Provincial
Legislatures,

It must be taken to be beyond all doubt that our Legislature
had no authority to pass any laws opposed to statutes which the
Imperial Parliament had made applicable to the whole empire.
Now it was settled by the highest authority, that a copyright
when secured in England extended to every part of IHer
Majesty's dominions, including Canada: Routledge v. Low
(1868), L.R. 3 ILL. 100. Except so far as his rights were
affected by the Aet 10 & 11 Viet, ch. 95, and the order in couneil
made under its provisions, he was absolutely entitled to the pro-
tection of the Imperial Copyright Aet. By that Aet he had the
sole and exelusive right of printing and otherwise multiplying
copies of his work in Canada. The Aet of 10 & 11 Viet. did not
touch the question of Canadian reprints, It only permitted the
importation of foreign reprints upon payment of a duty for the
benefit of the author. Independently then of the legislation of
1875, it is elear that the respondent was entitled to copyright in
this country, with the single limitation that foreign reprints
might be imported. Tt is equally elear that colonial legislation
alone could not have affected his rights,

The Canadian Copyright Aet of 1875, is adopted by the two
branches of the legislature and assented to by the Crown in the
usual manner, would have been wholly powerless to abridge his
existing right. He would still have been entitled by virtue of
his British copyright to restrain any Canadian reprint,

These propositions, which were searcely contested in argu-
ment, narrow the controversy to a consideration of the true scope
and effeet of the Imperial Aet 38 & 39 Viet. ¢h. 53, entituled: *“ An
Act to give effect to an Aet of the Parliament of the Dominion
of Canada respecting copyright.”” Is its effect to make the Cana-
dian equivalent to an Imperial enactment, so that assuming the

Al
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terms of the Canadian Act itself to be sufficiently wide to have
compelled the British author to comply with its eonditions before
becoming entitled to copyright, if the British Parliament had
been divested of and the Canadian Parliament exelusively in-
vested with the legislative jurisdietion, he is now subjeet to these
conditions  Or is its effect merely to remove a real or supposed
difficulty in the way of Her Majesty assenting to the bill in the
usual manner, without giving to the Aet any greater force or
operation than if no difficnlty had existed and the nsual assent
been given ?

The more T have considered the ecase and weighed the able
arguments addressed to us, the less doubt have I felt upon the
answer that must be given to these questions.

The first recital in the Act is a statement of the effect of the
order in council of the Tth July, 1868, made under the authority
of 10-11 Viet. eh. 95, by which prohibitions against the importa-
tion and sale of foreign reprints were suspended so far as re-
garded Canada. This order, therefore, was the nrst matter to
which the author of the bill deemed it necessary to direct legis-
lative attention with the view to a proper comprehension of the
measure; and the recital is confined to the annuneiation of the
simple fact that such an order existed.

The second recital states that the Senate and House of Com-
mons of the Dominion had passed a bill intituled, ‘“An Aect re-
specting copyrights,”” which had been reserved. Tt is obvious
that no special inference ean be drawn from this recital.

The third states that by the reserved bill provision is made,
subject to such conditions as in the said bill are mentioned, for
seenring in Canada the right of authors in respeet of matters of
copyright, and for prohibiting the importation into Canada of
any work for which eopyright under the said reserved bill has
been seenred.

The significance of this declaration was much debated hefore
us. I donot think that, upon any legitimate prineiple of construe-
tion, it ean be held to involve an assertion that a British author
is deprived of his rights under the Aet of 4 & 5 Viet., and is
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obliged to subject himself to the conditions of the bill in reeital,
if he desires to insist upon copyright in Canada. It does no
more than state, and so far as it goes correctly state, the purport
of the bill. Consider the position of the British author inde-
pendently of the hill. By the combined effect of the Aet 4 & 5
Viet, and the order in council of 1868, he was entitled to a limited
copyright in Canada. He could restrain a Canadian reprint,
but he could not prevent the importation of a foreign reprint.
The bill was to enable him, by eompliance with its conditions,
to prevent this importation and to seeure a perfeet Canadian
copyright,  But there is no trace of an affirmation that if the bill
were assented to the author wounld be compelled to aceept its
terms. It is not suggested that if he did not desire the complete
copyright which the bill offered, its intention was to deprive him
of the measure of protection he already enjoyed.

Thus far the recital has consisted of statements of facts, It
now proceeds to mention the ground for appealing to Parliament
and that is, that doubts have arisen whether the reserved bhill
may not be repugnant to the order in ecouncil; and it is expedient
to remove such doubts and to confirm the bill.  This is the rea-
son, and apparently the only reason, given for the passage of the
enactment, It seems almost equivalent to a deelaration that
but for the existence of these doubts, ITer Majesty would have
dealt with the bill without any reference to the Legislature,

Nor ean I find in the enacting clauses any support for the
appellants’ contention. It is not declared that the Canadian
Act shall have the effeet of an Tmperial Statute. Tt simply em-
powers IHer Majesty to signify her assent, if she should be so
pleased, and enacts that, if Her assent is given, the bill shall
come into operation at such time and in such manner as shall he
directed by order in council. Tt thus earries out the theory that
legislative action was only sought to remove the supposed im-
pediment to executive action.

It was strenuously argued that the terms of the fourth see-
tion showed that copyright in Canada could only be secured

under the Aet. It declares that where any book in which at the
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time when the reserved bill comes into operation there is a
copyright in the United Kingdom, or any book in which there-
after there shall be such copyright, becomes entitled to copyright
in Canada, in pursuance of the provisions of the reserved bill,
it shall be unlawful, without the consent of the owner of the
British copyright, to import Canadian reprints into the United
Kingdom. The contention is, that this language is repugnant
to the notion that the possession of copyright in Great Britain
gives any right in this country. I do not think it can be so eon-
strued. It eertainly implies that the possession of British copy-
right does not entitle to complete copyright in Canada, as is un-
doubtedly the ecase, for it does not prevent the importation of
American reprints. But it does not imply that if the author
chooses to remain eontent with the protection offered him by the
Act of 4 & 5 Viet,, as modified by the order in council, he shall
not be at liberty to do so.

By the 5th section the order in Couneil is expressly preserved
in foree with regard to books not entitled to copyright in pur-
suance of the reserved bill. That order, while it removed the
prohibition against the importation of foreign rveprints, had, of
course, left the Canadian publisher under the disability imposed
by the Act of 4 & 5 Viet. Under that disability I think he still
remains. .

I am not prepared to assent to the proposition that we are at
liberty to regard the language of Lord Carnarvon when intro-
ducing the question to the House of Lords. But if we were, I
agree with my brother Burton, that it does not aid the appellants.
On the contrary, I think it is strongly in favour of the respond-
ent’s view, His Lordship said pointedly that the reason why he was
unable to advise the Crown to sanction the Aect passed by the
Canadian Legislature withont the bill he was then proposing,
was, that sanction could not be given by order in council to any
colonial bill which was repugnant to an Imperial Statute, and
as the Act of 1847 allowed the importation of foreign reprints
on payment of a certain duty, the recent Act of the Canadian
Parliament was in form repugnant to it. He added that the re-
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pugnaney was only technical. It seems elear that, in his Lord-
ship’s view, Her Majesty might, without any Aet of Parliament,
have assented to the reserved bill and giv

n it full effeet, but for
the prohibition it contained against the importation of foreign

reprints,  But as no Canadian Aet, although reserved and

assented to by Her Majesty, could impair the author’s right to
restrain a Canadian rveprint, which the Tmperial Aect of 4 & 5
Viet, had given him, it is certain that Iis Lordship would not
have used such language, if he had deemed that this was the
effect of the reserved bill.  He would undoubtedly have told the
House that the necessity for legislation ar

se from the Act trench-
ing upon the privileges which the Imperial Copyright Aet con-
ferred upon the British author,

I agree that the appeal must be dismissed.

Seracae, O, and Parrerson, J.A., concurred.

Appeal dismissed.

(See next case,)
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[IN THE TIGI COURT OF JUSTICE FOR ONTARIO.]
GeorGe N, Moraxag & Co., Limiren
"
Tue Prsrisners’ SYNDICATE, LIMITED,

Copyright—Books—Infringement—5b « 6 Viet, ch. 45 (Imp.)—Application
to Colonics—lmportation of Foreign Reprinks—Assignment of Owner-
ship—XNecessity for Registration Thereof—Right to Maintain Action.

Section 17 of the Imperial Act to amend the Copyright Aect, 5 & 6 Viet, ch.
45, prohibiting the importation of foreign reprints of a British copyright
book by any person, not being the proprietor of the copyright or some
person authorized by him, is now in force in Canada,

Therefore, where the defendants had imported from the United States of
Ameriea into Canada, and exposed for sale, copies of a book written by

Franeis Parkman, known as “ A Half Century of Conflict,” the owner-

p and copyright of which had, after the death of the author, who had

«l owning and being entitled to the said copyright, been assigned and

transferred to the plaintitfs by the persons entitled thereto, it was held

that the plaintiffs were entitled to prohibit the importation of foreign
reprints into Canada.

Held, however, that section 24 of 5 & ¢ Viet. ch. 45 (Imp.), requiring the
proprietor of copyright in any book to make an entry of such book in
the book of registry of the Stationers’ Company before any action may
be brought by such proprietor in respeet of any infringement of such
copyright, not having been complied with by the plaintiffs, they were not
entitled to maintain the action, the word * proprietor " in said section 24
meaning the person who is the present owner of the work.

Dictum of Cocknury, L.C.J., in Wood v. Boosey (1867), L.R. 2 Q.B, 340,
not followed.

Weldon v, Dicks (1878), 10 Ch. D. 247, and Liverpool General Brokers’
.Imlmriu{iun v. Commereial Press Telegram Bureauz, [1897] 2 Q.B, 1,
followed,

Motion for an order and injunction restraining the defen-
dants until the trial or other disposition of the action from im-
porting into Canada for sale, and from exposing and offering
for sale, copies of the book written by Franeis Parkman known
as ““A Half Century of Confliet’” in infringement of the plain-
tiffs” copyright in the said book, and in infringement of the plain-
tiff's’ copyright in the book known as *‘ Chapters from Parkman’’;
but as to the latter the plaintiffs abandoned the motion. The
facts were set forth in the affidavit of Mr. Morang, the president
of the plaintiff company, in which he stated: That the plaintiffs
were the proprietors of and entitled to the copyright for the
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British dominions, ineluding Canada, of the book ‘‘ A Half Cen-
tury of Confliet,”” of which Francis Parkman was the author.
That the certificate of the entry of such book under the hand and
seal of the registering officer appointed by the Stationers’ Com-
pany was marked Exhibit ‘“A"" to his affidavit. That the said
Francis Parkman died in or about the month of September, 1893,
being still the owner of and entitled to the eopyright in the said
book for the British dominions, ineluding the Dominion of
Canada, and the right and title of the said Franeis Parkman in
such copyright thereupon devolved upon and became vested in
Grace P, Coffin, of Brookline, in the State of Massachusetts, and
in Catharine 8. Coolidge, and the said Catharine S, Coolidge hav-
ing subsequently died, and John T. Coolidge, junior, of the eity
of Boston, in the State of Massachusetts, having been appointed
her executor, the copyright in the said book for the British
dominions, including the Dominion of Canada, therenpon became
and was, on the 17th day of August, 1900, vested in the said
Grace P. Coffin and John T, Coolidge, as executors of the estate
of the said Catharine S. Coolidge. That on the 17th day of
August, 1900, the said Grace P, Coffin and John T. Coolidge
Junior transferred and assigned to the plaintiffs the said copy-
right and the proprietorship of the works of the said Francis
Parkman, amongst other of the said book **A Half Century of
Confliet,”” and the plaintiffs thereupon became the owners of the
copyright therein for the British dominions, ineluding the
Dominion of Canada, and the sole persons entitled to publish
the said book ‘*A Half Century of Confliet”” in the Dominion
of Canada, or to import the same into the Dominion of Canada
or offer the same for sale therein.  That the said Grace P. Coffin
and Catharine S, Coolidge, being then the proprietors of and en-
titled to the copyright for the British dominions, ineluding the
Dominion of Canada, in the said book known as A Half Century
of Confliet,”” on the 9th day of December, 1898, assigned to the
plaintifis the proprietorship and ownership and copyright,
amongst other portions of the works of the said Francis Park-
man, of the first chapter of the book called ‘A Half Century of
16—, L.R.—"03.
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Contfliet,”” the said chapter being entitled *‘Eve of War.”” That
the defendant company had recently imported into Canada for
sale, and had exposed and offered for sale, copies of the said book,
published by the firm of Little, Brown & Company, of the eity
of Boston, in the State of Massachusetts. That in the spring of
the year 1900 the defendants were importing from the United
States of America copies of the works,of the said Franeis Park-
man, amongst others, the said ‘A Half Century of Conflict,”
and the plaintiff's then notified the defendants that they claimed
to be entitled to the sole copyright of the works of Francis Park-
man, amongst others in the said book ““ A Half Century of Con-
fliet,” and the defendants were importing the said hook for sale
and offering the same for sale with full knowledge of the plain-
tiffs’ rights in the premises, and in direct defiance thereof,

Exhibit ‘A’ to this affidavit showed that the time of entry
at Station-rs’ Hall, London, was the 16th June, 1892, the title of
the book ““A Half Century of Confliet,”” by Franeis Parkman;
name of publisher and place of publieation, MaeMillan & Co.,
29 and 30 Bedford Street, Covent Garden, London; name and
place of abode of the proprietor of the copyright, Francis Park-
man, U.S.A.; date of first publication, 21st May, 1892,

The assignment referred to as Exhibit ““A’" was, as to the
effective words: ““Do give and grant unto the party of the second
part (the plaintiffs) the proprietorship and ownership of the
works of the said Franais Parkman particularly defined and de-
seribed as: ‘“‘Pioneers of France in the New World,” ““The
Jesuits in North America,”” “‘La Salle and the Discovery of the
Great West,"” ““The Old Régithe in Canada,” **Count Frontenae
and New France under Louis XIV., and ‘‘The Oregon Trail,”’
each in one volume, and ‘A Half Century of Confliet,”” *‘Mont-
ealm and Wolfe,”” and ““The Conspiracy of Pontiae,”’ each in
two volumes.”’ ‘

There was no other evidence of assignment or registration.

The motion was heard by RoserTson, J., in the Weekly
Court, on the 20th December, 1900.
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Walter Barwick, Q.C., and J. H. Moss, for the plaintiffs.
J. L. Ross and A, W, Holmested, for the defendants,

The following authorities were ecited in the argument: Low
v. Rutledge (1864), 10 L.T.N.S, 838; Liverpool General Brokers’
Association v, Commercial Press Telegram Bureaur, [1897] 2
Q.B. 1; Wood v. Boosey (1867), LR, 2 Q.B. 340; Weldon v.
Hicks (1878), 10 Ch. D. 247, at p. 253 Lacy v. Toole (1867), 15
LTINS, 512; Graves v, Gorrie (1900), 32 O.R. 266,

December 27, 1900, Roserrsox, J., (after setting out the
facts and arguments as above

I will consider the last objection taken by the defendants
first, for the reason that if the Imperial *“ Act to amend the Copy-
right Aet,” 5 & 6 Viet., ch. 45, is not in force here, that unques-
tionably puts an end to the plaintiffs’ case,

The 29th section expressly extends copyright to the United
Kingdom, and to every part of the British dominions. And the
17th section prohibits the importation of foreign reprints by any
person, not being the proprietor of the copyright or some person
authorized by him; and it empowers the officers af the Customs
to seize and destroy such books, ete.  See Routledge v. Low
(1868), L.R. 3 ILL. 100,

In Smiles v. Belford (1877), 1 A.R. 436, it was held, affirm-
ing the judgment of Proudfoot, V.-C'., 23 Gr. 590, that it is not
necessary for the author of a book, who has duly copyrighted
the work in England under 5 & 6 Viet., ch. 45, to copyright it
in Canada under the Canadian Copyright Aet of 1875, with a
view of restraining a reprint of it there; but, if he desires to pre-
vent the importation into Canada of printed copies from a
foreign country, he must eopyright the book in Canada. See,
also, R.S.C. ch. 62, sec. 6.

In 1847 the Imperial Act which bears the title of “‘The Colon-
ial Copyright Aect, 1847,"" was first passed. This Act authorized
Her Majesty in case the Legislature in any British possession
should be disposed to make due provision for securing or pro-
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tecting the rights of British authors of such possession, and
should pass an Aet or make an ordinance for that purpose, to
express Her Royal approval of said Aet or ordinance, and there-
upon to issue an order in eouncil declaring that so long as the
provisions of such Act or ordinance eontinued in foree within
such Colony the prohibitions against the importation of foreign
reprints and any prohibitions contained in any Aet against the
importing, selling, letting out to hire, exposing for sale or hire,
or possessing foreign reprints, should be suspended so far as re-
gards such Colony ; and thereupon such Aet or ordinance was to
come into operation, except so far as might be otherwise provided
therein,

Every such order in couneil was to he published in the Lon-
don Gazette,

The Provinee of Canada placed itself under the provisions of
this Aet by the passing of 13 & 14 Viet. (1850), ch. 6 (consoli-
dated in 1859 with the Copyright Aets, C.S.C., ch. 81, and be-
coming in that Aet sees, 15, 16, and 17).

The proclamation of the Governor-General (Lord Elgin) sig-
nifying Her Majesty's royal approval of the Aet of 1850 and
the passing of the Imperial order in council (London Gazette,
24th December, 1850) was issued on the 23rd of April, 1851,
(Canada Gazette, 1851, p. 10631).

On the 25th April, 1851, an order of the Governor-General
in couneil was passed imposing a duty of twelve and a half per
cent, on foreign reprints of works copyrighted in Great Britain
and deseribed in lists to be published in the Canada Gazette,
in order that the proceeds of sueh duty might be paid over to
the persons beneficially interested in the copyrights.

This still left the proviso of the Imperial Act, 1842, in foree
in Canada which prohibited reprinting.

In 1868 the Parliament of Canada passed an Aet (31 Viet.
ch. 56) similar to the statute of the old Provinee of Canada,
1850, 13 & 14 Viet ch, 6. Apparently, from the recitals of this
Act, it was passed to remove doubts as to the intent of the Aet
passed at the then present session of Parliament imposing duties
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of eustoms with the tariff of duties payable under it, and the
Aect declares that it was not the intention of the Customs Aet
referred to (31 Viet. ch. 7) that any duty imposed on foreign
reprints of such British copyright books as are mentioned in the
foregoing sections of this Act, by any Aet of the late Provinee
of Canada or by any order of the Governor of that Provinee of
Couneil made or to be made under such Aet, or by any Act of
the Legislature of the Provinee of Nova Seotia or New Bruns-
wick, for the purpose of being distributed to or among the
party or parties beneficially interested in the copyright, should
be repealed, and any such duty shall continue to be eollected
for the purposes aforesaid until a duty shall be imposed for like
purposes under this Aet, after which it shall cease.

Her Majesty by order of the Privy Council approved of the
Aect of 1868 on the Tth July, 1868, and on the same day an
order of the Privy Council was passed providing that, so long as
the provisions of the Aet of 1868 continued in foree within
Canada, the prohibitions against the importing, ete., of foreign
reprints first composed, written, printed, and published in the
United Kingdom and entitied 1o a copyright thereunder, should
be suspended as far as regards Canada.

The proclamation of the Governor-General (Lord Monek)
signifying Her Majesty’s royal approval of the Aet and the
issuing of the Imperial Order in Couneil was issued on the 24th
September, 1868,

On the 28th September, 1868, an order in council was passed
imposing a duty of twelve and a half per cent. ad valorem.

In the schedule to the Revised Statutes, 1886, shewing the
history and disposal of Acts prior to revision, the Act of 1868 is
stated to have heen superseded by 42 Viet, (1879) ch. 15, and is
recommended for appeal. And is repealed by the repealing
schedule A, R.S.C., p. 2278. The Aect of 1879 is the National
Poliey Tariff Aet. There is no reference in this Aect to the pro-
visions of the statute of 1868 beyond this in the schedule of
duties (see schedule ““A." p, 123): “British Copyright works,
reprints of ; six eents per 1b. and in addition thereto twelve
and a half per cent. ad valorem.”
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On the 28th March, 1894, the following order of the Gover-
nor-General-in-council was passed in reference to the proposed
abandonment in the Tarviff then before Parliament of the col-
leetion of the twelve and a half per cent. ad valorem :

“On a report dated 24th March, 1894, from the Minister of
Trade and Commerce, npon the provisions of the Canadian
Tariff, about to be introduced in the House of Commons of
Canada, affecting the subjeet of copyright, stating that hither-
to, at great expense and trouble, a duty of twelve and a half per
eent. has been eolleeted on foreign reprints of British copyright
works for the henefit of copyright holders, over and above the
duty payable for the benefit of the revenue of Canada, and eall-
ing attention to the faet that in the taviff now proposed this col-
lection of twelve and a half per eent. will cease to be made after
the expiration of the next session of Parliament, in view of the
changes which are expeeted in the Imperial Copyright laws in
so far as they apply to Canada.

““The Committee on the recommendation of the Minister of
Trade and Commerce advise that Your Exeellency be moved to
forward a certified copy hereof to the Right Honourable the
Secretary of State for the Colonies.”’

The Tariff of Customs Aect, 1894, contained the following
provision (57 & 58 Viet, ¢h. 33, Item 101) :—

““British copyright works, reprints of,

six cents per pound
and in addition thereto twelve and one half per cent.
ad valorem until the end of the next session of Parliament,
and thereafter six cents per pound.”’
The colleetion of twelve and a half per cent. ceased on the
22nd July, 1895, when the session of Parliament of 1895 ended.
The effect of the vepeal, at the revision of 1886, of the Aet
of 1850, and the abandonment in 1895 of the collection of the
twelve and a half per cent. ad valorem duty upon foreign
reprints for the henefit of the owner of British copyright,
revived the provisions of the Tmperial Act of 1847, prohibiting
the importation of foreign reprints of British copyrights, for the
Tmperial Act of 1847 and the order of the Queen in council
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under which the prohibitions contained in the Aet of 1842

against the importation of foreign reprints were suspended only

provided for such suspension so long as the provisions

of the

and a half per
was colleeted, continued in foree within Canada

I am, therefore,

Canadian Aet of 1850, under which the twelve
cent

f opinion that the objection taken by the
defendants is not sustainable, and that, on that ground, the
plaintiffs” copyright is in foree in Canada, and they are entitled
to prohibit the importation of foreign reprints into Canada
Then, as to the objection first taken, as regards the right of
the plaintiffs to maintain this action or proceeding, they being
assignees of “‘the proprietorship and ownership™ of the works
The 24th seetion of the *“Aet to Amend the Law of

Copy-
rigiut,”” 5 & 6 Viet, c¢h, 45 (Tmp.), deelares *“that ne

proprietor
of copyright in any hook which shall be first published after the
passing of this Aet shall maintain any action or suit, at law or
m equity, or any summary proceeding, in respeet of any in-
fringement of such copyright, unless he shall, hefore commene-
ing such action, snit, or proceeding, have caused an entry to be
made, in the hook of registry of the Stationers Company, of
such book, pusuant to this Aet @ Provided always, that the
omission to make such entry shall not affeet the eopyright in
any book, but only the right to sue or proceed in respect of the
infringement thereof as aforesaid,”” ete., ete.

The evidence shews that Franeis Parkman, the anthor of ‘A
Half Century of Confliet,”” on the 16th June, 1892, made snuch
an entry as the above section requires, in form given by the
Act.

There is, llllfnl'lllllnll'l.\. no direet ,ill(“t'i;ll deeision on the
point except that of Mr. Justice Kennedy in Liverpool General
Brokers® Association v. Commercial Press Telegram  Bureaur,
[1807] 2 Q.B. 1, who held in most emphatie terms that the
pssignee of a copyright under the above Aet must be registered be-
fore he ean maintain an action for its infringement—not follow-
ing the dietum of Lord Cockburn, C.J., in Woeod v, Boosey, 1L.R.
2 Q.B. 340, ¢ited by the plaintiffs ; and, so far as I have been
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able to ascertain, the judgment of Kennedy, J., has not been
disturbed.  Tad there been no decision nor the expression of
any opinion by any judicial authority, mueh less by a Judge of
so great eminence as Lord Chief Justice Cockburn, T eonfess
that my own reading of the Aet would have led me to the same
conclusion as Kennedy, J., arrived at in the case cited ; but the
reasoning of the Chief Justice has influenced my mind to make
further researeh, and I find that there is other judieial coneln-
sion as well as the opinions  of eminent counsel and authors
which support the opinion of Kennedy, J.  Assuming for the
present that I am not bound by the opinion of Kennedy, J., I
may consider his reasoning in eoming to the conelusion in the
ease decided by him, and T confess I am impressed  with the
reasons given by that learned Judge for differing from the
Lord Chief Justice. Kennedy, J., at p. 4 says, in reference to
Wood v. Boosey: ““That case was decided by the Lord Chief
Justice, and by the rest of the Court, on other and different
grounds ; but, of course, the opinion of the Chief Justice is en-
titled to great weight. What he says is : ‘I must say that the
result of the diseussion has been to ecause me very strongly to
ineline to the opinion that see. 24 of 5 & 6 Viet. ch. 45, which
rvequirves that the proprietor shall be registered before he shall
be entitled to bring an action for the infringement of his eopy-
right, does not apply to the case of an assignee to whom the
proprietorship is assigned.” The Chief Justice states his rea-
sons, the principal of which appears to be the chance of an
injustice to the assignee, he having, in the words of the judg-
ment, ‘no power under the statute, either throngh the means of
this Court or any other means that I can see, to enforee the
registration of an entry by way of assignment under see. 13.°
With due deference, as the assignee, if the entry of the assign-
ment is not made under see. 13, can, so far as I understand the
Act, always enter himself on the hook of registry as proprietor,
T am unable to perceive the reality of the suggested danger of
injustice to the assignee,’”
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Now, in the case under consideration, the assignment conveys
the “‘proprietorship and ownership of the work.” These
several documents are mute as to the ecpyright, so that, for all
that appears by the paper title of the plaintifts, there may have
been no entry at Stationers Hall of the proprictorship of Park-

man’s works or any of them, in which case the assignee or

assignees of the proprietorship, I presume, eould make the entry
required by the statute, The entry made by Parkman in his
lifetime gave him the copyright for the

British  dominions,
which included Canada, ete,

The plaintiffs, it appears, ave the
proprietors by the assignment to them by the executors and
trustees of Parkman, anld Grace P, Coffin,
child, and John T. Coolidge junior, executor of Catharine S.
Coolidge, a deceased daughter,

his only surviving

deseribed in exhibit B, dated

17th August, 1900, of ecertain of Parkman’s works, which

included ** A Half Century of Contliet,”
Kennedy, J., also refers to Tuck v. Canton (1882), 51

LJNS.Q.B. 393, which was a case under the Fine Arts Copy-

right Aet, 1862 |

5 & 26 Viet. ch, 68), see. 4 of which is the
same as 5 & 6 Viet. c¢h, 45, as to registration of proprietors of
copyright of books, ete.  And the latter part of the seetion is in
these words: **And no proprietor of any such copyright shall
he entitled to the benefit of this Act until such registration, and
no action shall be sustainable nor any penalty be recoverable in
respeet of anything done before registration.”’

Mathew, J., in regard to this said : ‘1 do not think it neces-
sary to deal with the other questions that have heen suggested,
whether or not there is necessity for registering any assign-
m-nt, assuming that there was a registration of the original
copyright. That is a diffienlt question, and one that I shonld take
further time to consider, if T thought it necessary to decide it
for the purposes of this ease,”

I think the case of Weldon v, Dicks (1878), 10 Ch. D. 247, is
of great assistance in coming to a proper conelusion in this ease,
hat was an action to restrain the publication of a book ealled

“Trial and Triumph,”” and a question among others was raised

b7 sl
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as to who was the “*proprictor™ in case the original proprietor
had assigned his copyright. At p. 253 Malins, V.-C., says :

“Then a doubt is raised as to the fourth column, the ‘name and

place of ahode of the proprietor of the copyright.” It is said

that means the orviginal proprietor. I am clearly of opinion
that it means nothing of the kind, but that it means the person
who is the proprietor at the time the registration takes place.
What difference can it make to anybody who the original
proprictor was ? Tt may be material to know who the original
publisher is, the objeet heing that a person registered may not
pass off a frandulent entry, but that he shall give the publie an
opportunity of inquiry of the publisher whether it was a
genuine transaction, or whether the date has been fietitiously
inserted, and therefore it is required that the name of the
original publisher should be given : but«it does not mean that
the original proprietor, but that the present proprietor should
be given. Upon this ground T am of opinion that the registra-
tion is perfeetly sufficient.”

If this is correet, the word “*proprietor’ in the 24th section
of the Aet means the person who is the present owner of the
work, and the eopyright shall be and is to be deemed to be
personal estate, ete.  And it is as such “*proprietor’ that the
plaintiff's can restrain any other person from importing into
any part of the United Kingdom, or into any part of the British
dominions, for sale or hire, any printed book, ete,, as mentioned
in see. 17 of the Aet.

In Goubaud v, Wallace (1877), 36 L.T.N.S, 704, there was a
demurrer to a statement of defenee in an action for a breach of
copyright.  The statement of claim alleged that the plaintiffs
were proprietors of the copyright in a book published in parts
and called *“Life of the Earl of Beaconsfield
action brought, entered their proprietorship in th> registry of

7" and had, before
the Stationers Company as required by 5 & 6 Viet, ch. 45, see
24, and that the defendant, being the printer and publisher of
the newspaper ealled the Morning Advertiser, infringed the

said eopyright by publishing portions of the plaintiffs’ book in
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the said newspaper. The material defence was that the

plain-
tiffs had not made the entry required by the

statute before the
alleged infringement.  To this the plaintifis demurred, on the

ground that the entry need not have been made before infring

ment. It was contended by counsel for plaintiff's that see
24 of the Aet threw no burden on the p etor of a copyright
to register before action, and that without express words no such

burden could exist.  Counsel for the defendants cited Cassell
St (1856), 2 K. & J. 279, per Wood, V.-C., T & 8 Viet. ch, 12,

and argued that the intention of the

lature was that regis

tration should take place immediately on the copyright being
acquired, inasmuch as upon any other construction of the law
infringements might take place without any knowledge on the
part of the person infringing.

Mellor, J., after expressing himself as being much perplexed

by the eonsideration of the practical diffieulties which might arise

from giving a literal construetion, ete., says: “I am of opinion

that under these sections the registration of copyright is merely
a condition precedent to the bringing of an aetion for infringe-
ment and not to the existence of the copyright itself. Regis
tration, in faet, is necessary only to perfect the right to sue, not
to ereate it.”" Field, J., was of the same opinion, but enters
more fully into the statutory law in regard to copyright, It

may be said that, as re

gards registration before action brought,
this deeision is obiter, but it shows what these two learned Judges
thanght as to the necessity of registration taking place before
action, ete,

Then there is the opinion of Sir James Stephen, Q.C'., supported
s it is in the report of the Royal Commission presented in 1878,
for the investigation of the subject of copyright. In an extract
from the report of that commission published in Putnam on
Copyright, 2nd ed., at p. 215, T find it stated, paragraph 6:
“Our eolleague Sir James Stephen has reduced this matter to
the form of a digest, which we have annexed to our report, and
which we helieve to be a correet statement of the law as it

stands.”  Then at p. 200 Sir James Stephen says under Article
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24" Effeet of Registration in case of hooks:"—**No proprietor
of copyrieht in any book can take any proceedings in respect of
any infringement of his copyright unless he has before commene-
ing such proceedings caused an entry to be made in the said
Register under the last article.”

Now, these are almost the words used in the 24th seetion, and
they were written sinee the dietum of the late Lord Chief Cock-
burn in Wood v, Beosey, and sinee the judgment in Goubaud v.
Wallaee, ereating doubts as to registration.

Apart from the judgment or opinion of any other Judges or
the u[iilllnn of any author or learned counsel, the conelusion |
have come to is, after much thought and eonsideration, and con-
travy, I may say, to an impression made on my mind at the elose
of the avgument, that the plaintiffs are not in a position to take
this proceeding. 1 am satisfied that they are the owners, and,
as hefore stated, wonld have the right to prohibit the importation
of foreign reprints into Canada, had they heen registered owners.
And, with all due respect to the view expressed by the late Lord
Chief Justice Coekburn, I eannot see my way to follow him as he
has expressed himself in Wood v. Boosey, before referred to. The
24th section of 5 & 6 Viet. ch, 45 (Imp.), appears to be plain,
that no proprietor of a copyright in any book, which shall he

* first published after the passing of that Aet, shall maintain an

action or suit, ete., in respeet of any infringement of such copy-
right, unless he, that is, the owner whose copyright has been
infringed, shall, hefore commencing such action, ete., have caused
an entry to be made, ete., as required by that section. No one
else has a right to complain but the present owner, consequently
no one, unless the present owner, has any right of action. The
author cannot be meant, nor his legal representatives who ae
or otherwise, for the

entitled to his estate by devise, bequest, gift
reason that neither the anthor, if he was living, nor his said repre-
sentatives, ean in any sense of the word be “‘proprietors.”” The
ownership in the work and the copyright passed from them by
virtue of the assignment produced at the hearing.

I must eonfess that T regret that T am foreed to this conelu-
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sion, as T feel that an infringement has taken place by these de
fendants, and on that aceount T will not order the plaintiffs to pay
the costs.  The motion goes off on what may be ealled a techni-
cality in which there is no merit—exeept what the statutes re
quire as a preliminary to bringing an action.  The copyright is
not, in any way, affected. I nmn therefore obliged to refuse the

injunetion, hut T do so without costs.

IN THE HIGIH COURT OF JUSTICE FOR ONTARIO.]

ToeE ANGLO-CANADIAN MUsic PUBLISHERS' ASSOCIATION

Loaviten) v, J. SUCKLING & SoNs,

Copyright —=British and Can

lian—Effect of Priorities—Importatio

Copyright Works—The Copyright Act, R.S.C. ch, 62, sections G and 4

Where there is prior British copyright, and thereafter Canadian copyright
is obtained by produection of the work, that local copyright is s

hjeet 1«
be invaded by the importation of lawfal British reprints.  But where the
Canadian copyright is first, then monopoly is secured from all outside
tations (See, however, Copyright Aet of 1900, in subjoin
Appendix)

possessor of a prior Canadian copyright is secured completely agninst
L interference to the tervitorial extent of all the Dominion of Canada
even as against English reproductions or copies made under a subsequent
British copyright

This was a special ease stated for the opinion of the Court
in the above action, and was in the following words :

1. The plaintiffs are a duly incorporated company having
their registered office in London and their trading and publish
ing establishment in the City of Toronto, in the Province of
Ontario,

2. That the opera known and designated as “*Ruddigore, or
the Witeh's Curse,”” was written by W. 8, Gilbert, and the
nusie composed by Sir Arthur Sullivan, and the said Gilbert &
Sullivan were, at the dates of the following assignments, the

proprietors of the said opera.




i 2406 COMMERCIAL LAW REPORTS

3. That hy deeds of assignment, bearing date respectively
the 27th and 31st days of January, 1887, the said Gilbert & Sul-
livan sold and assigned to the plaintifi's all their (the vendors’)
respeetive rights within and through the Dominion of Canada,
but not elsewhere, in the words and music of the said opera,
and also the exelusive liberty and license to do all acts neces-
sary to obtain copyright of the said words and musie

£, The said deeds arve produced and may be referred to for
greater certainty as to their econtents,

5. The said deeds were duly recorded in the office of the
Mivister of Agrieulture for the Dominion of Canada, on the
24th day of Febroary, 1887, and the 12th day of March, 1887,

respectively

f see. 13 of eh. 62, of the

R.S.C., being the Canadian Copyright Aect, and in the manner

6. That under the provisions «

i preseribed by the Aet the plaintiff's, as the assignees and legal
representatives of the authors, secured interim copyright to the
said opera at the times following—namely, to the words thereof
on the 14th day of February, 1887, and to the musical composi-

f tion on the 12th day of Mareh, 1887, notice of which interim
copyright was duly published as required by the Aet,
{ e 7. That the plaintiffs duly obtained the final copyright to
the said words and musie at the times following—that is to suy,
in the said words on the 23rd day of February, 1837, and in th
i musical composition on the 23rd day of March, 1887, and the
said copyright still eontinues in full foree and effect,

8. That on or about the Tth day of January, 1887, the said
gt W. 8. Gilbert and Sir Arthur Sullivan by a verbal license
granted to Chappell & Company, musie publishers in London,

England, the right to publish the opera in Great Britain and
Treland.

9. That the said opera and all the arrangements or adapta
tions of the music of the said opera in the waltz, polka or other-
wise, were first published within the United Kingdom of Great
Britain and Ireland, by the said Chappell & Company, under
the said verbal license on the 14th day of March, 1887, and that
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the copyright in the said operas has not yet hea
Stationer’s Hall in England, as provided hy the Copyright Act
in foree in Great Britain and Ireland,

10. That the defendants, after the plaintifi's obtained their
Canadian copyright imported into Canada from Great Britain

and Ireland for the purpose of sale and of 1 for s without

the consent and license of the plaintiff's, adaptations and
arrangements of and taken from the said opera and published
under the names of ** Ruddigore Waltz,” ** The Ruddigore
Polka,”” ** The Ruddigore Lanecers,”” and the Ruddigore
Quadrille.”’

11. The said adaptations and arrangements were sold on the
English market by the said Chappell & Company, and were
purchased by the defendants from them

12, That the said several arrangements and adaptations are
based upon the original designation and musie of the opera
and contain a large and substantial portion of the original
musie, and it is admitted that they would be infringements
npon the plaintiffs” copyright if the defendants ave not legally
entitled under the facts to import them,

13. The defendants elaim that under the Canadian Copy-
right Aet, they were entitled to purchase in England and to
mport from Great Britain and Ireland for the purposes of sale,
and to sell in Canada copies of the said publications published
and sold there under the said license, notwithstanding the plain-
tiffts” Canadian copyright : while on the other hand the
plaintiff’s contend  that they are  the assignees and
legal representatives of the anthors within the meaning of
the Aet, and have as such acquired their Canadian copyright,
and are entitled to an injunetion prohibiting such importations
from Great Britain and Ireland into Canada for the purposes ot
sale and for selling the said copies here.

The question submitted to the opinion of the Court is :
1. Whether under the circumstances stated the defendants
were entitled to import into Canada from Great Briain and Tre-

i SIAEES
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land for the purposes of sale the arrangements of the works
published and sold there of which the plaintiffs have the
Canadian copyright,

2. It is agreed that should the question be answered in the
negative, that is, against the right to mport, that judgment be
entered upon the special case, and in the action for the plaintifi's
for $8 damages and the costs of the aetion, ineluding the motion
for injunction and special ease

3. And in the event of the question being answered in the

affirmative, that is against the plaintifis’ elaim, then that the

Judgment be entered for the defendants upon the special ecase,
and in the action with costs of the said ease and aetion, inelud

ing the motion for injunetion

The matter eame on for argument on January 17th, 1889,
before Boyd, C.

Bain, Q.C., for the plaintiff,

Cassels, Q.C., for the defendant.

The following Aets relating to eopyrights, were referred to
and commented on in the argnment : RS.C ch, 62 ; Tmp. 5 &
6 Viet, ¢h, 45 ; Tmp. 10 & 11 Viet. ¢h. 95 : 31 Viet, eh. 56, (D
38 Viet, ch. 88, (D) : Imp. 38 & 39 Viet. ¢h. 53, Also Copinger
on Copyright, 2nd ed., pp. 499, 707, 709 : Shortt’s Law of
Literature, 2nd ed., p. 749 ; Canadian Debates of the House of
Commons of the Dominion of Canada, for 1875, p. 778, Senat
Debates, 1875, p. 256 and Smiles v. Belford (1876), 23 Gr. 590

604, were also referred to.
February 28th, 1889, Bovp, (.

A very clear distinetion is to be observed in this Aet, R.S.(
ch. 62, between the works which are of prior British copyright
and those which are of prior Canadian eopyright, If there i
prior British copyright, and thereafter Canadian copyright
obtained by produetion of the work, then by see. 6, that loc
copyright is subjeet to be invaded by the importation of lawf
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British veprints.  But if the Canadian copyright is first on the

part of the author or his assigns, then under sec, 4 the monopoly
15 secured from all outside importation
The former Copyright Aet of 1872

, was disallowed b
Imperial authorities, beeause it

was in confliet with Imperial
legislation But in the notification of disallowance, Lord Car-
narvon recognized the constitutional position that

the Parlia-
ment of Canada under the B.N.A

Aet, had power to deal with
Colonial eopyright within the Dominion, and intimated his hope

that a measure would be passed which, while preserving the
vight of the owner of copyright works in the United Kingdom

ind Ireland, would give effeet to the views of the

wadian

Government and  Parliament : Canad Sessional  Papers,
1875, vol. viii. No. 28
The outeome of these negotiations is to found in the

present Act, passed in 1875, and ratified hy Imperial Statute
the same year, 38 & 39 Viet, ¢h, 53. The a clause in this
English  Aet providing that Canadi rints under the

Dominion Aet of 1875, shall not be i d into the United
Kingdom unless by or with the authority of the English copy-
right owner (see. 4 That appears to be in some sense the con-
verse of the provision now in question in the Canadian Aect.
reads thus : “* Nothing in
this Aet shall be held to prohibit the

['hat severed from its connection,

importation from the
["nited Kingdom of copies of sueh works 1

gally printed there,””
But the word “‘such,” introduces the context, and limits the
mtext, and limits the proviso to cases where there is an exist-
ng or a prior British copyright, in respect of which the
Canadian one may be considered subordinate, as being in time

sibsequent.

This construetion of the Aet is entirely in harmony with the
nggestions of the Royal Copyright Commissioners on the sub-
of Colonial copyright.  The

commission was appointed
hecause of the Canadian Act of 1875, 38 Viet. eh. 88, (D), which

t was feared might elash with the Tmperial Aect, 5 & 6 Viet. ch.

17 LR —"03
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45. Appointed in the same year they reported in May, 1878,
and among their recommendations was thiz : that Colonial
reprints of copyright works first published in the United King-
dom, should not be admitted into the United Kingdom, without
the consent of the copyright owner ; and that reprints in the
United Kingdom of eopyright works first published in any
colony should not he admitted into sueh eolony without the eon-
C'opinger on Copyright, 2nd ed.,

sent of the copyright owners
pp. 504-5: Serutton’s Prineiples of Copyright, see. 94, Clause 4
of the English Aet of 1875, Tmp. 38 & 39 Viet. ch. 53, is on the
line of the first part of their suggestions ; and the elause now in
question in our Aect, looks very like a response to the latter part
of their advice. T gather from the remarks of the Hon. Alex.
Mackenzie, (then premier), in the Hansard of March 11th, 1875,
that the draft of this measure had been submitted by the
Imperial anuthorities to the Canadian Government, pp. 642, 781,
Subsequent legislation in England is also in accord with the
construction I place upon the clause in dispute. Then in the
late statute of 49 & 50 Viet. ¢h. 33, respecting Colonial copy-
right to which my attention was not called during the argu-
ment, I would refer to see. 8 : ** The Copyright Aets shall

apply to a work first produced in a British possession, in like
manner as they apply to a work first produced in the United

Kingdom ; '’ and sub-see, of the same section, it reads, ‘‘ Noth

ing in the Copyright Aets . . shall prevent the passing in the
British possessions of any Act . . respecting the copyright

within the limits of such possession of works first produced in
that possession,”” and by the dictionary elause of the Aet *‘pro
duced,”” means ‘‘published,”” ete., (see. 11), This latest
English Act was first in foree on June 25th, 1886, and the
assignment of the Canadian copyright of this musical composi
tion was made by Gilbert and Sullivan to the plaintiffs in
January, 1887,

Very different was the question agitated in Smiles v. Bel
ford, 23 Gr, 590. There the owner of the British copyright
sought to restrain the unauthorized use of his work in Canada
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no Canadian copyright being involved. But here the British
authors before publication or copyright in England, assign their
right in the work over Canadian territory, upon which a perfect
Canadian copyright is obtained prior to publication or copy-
right in England. My reading of the Aect is sueh as to proteet
fully this Colonial copyright. It does not purport to inhibit
dealers in England from selling to whom they will ; but if the

purchasers seek to introduce the copies so purchased into

Canada, then the Aet applies, and rightly so, as against an
English author who has previously parted with his rights in
Canada, and all taking under him in England. Mr. Cassels’
arguments as to the indirect effect of the statute in hampering
English trade, and so being in conflict with Imperial policy, if
not legislation, might have had prevailing foree some years ago

I need not say how many—but happily now, more liberal
commercial relations obtain between the mother country and her
dependencies ; and in regard to Canada, one may venture to
say that its practical commercial independence has been recog
nized,

To sum up the whole matter (the validity of copyright
monopolies not being now open to discussion) the Imperial Par-
liament sanetions and veiterates Colonial legislation  whereby
the possessor of a prior Canadian copyright is secured com-
pletely against all interference to the territorial extent of all
the Dominion even as against English reproductiors or copies
made under a subsequent British copyright.

According to the terms agreed upon in the special case, as |
answer the question submitted, in the negative, i.e., against the
right to import, judgment will be entered for the plaintiffs for

$8 damages and costs,
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.|
Brack er an, v. Imperian Book Co., Lrp, ET AL

Berore STREET, J,

Copuright—Eneyclopaedia—Primd Facie Proof of Proprietorship—Entry
at Stationer's Hall—License to Print and Sell—Forcign Reprints—
Notice to Commissioners of Customs—Imperial Acts in Foree in Can-
ada—Imp, 39-40 Viet. ch, 36, sec. 152—Imp. 5-6 Viet. ch. 45, secs. 17,
18, 19,

The defendants, the Imperial Book Company, imported into Canada large
numbers of an American reprint of the plaintifls’ encyclopaedia, which
plaintiffs maintained was an infringement of their copyright. They had
registered the publication pursuant to 11th seetion of the Copyright Act
of 1842, and produced and gave in evidence a certificate of the entry.

Held, the production of the certificate was all that was necessary to make
out a primd fueie proprietorship in the copyright of an enecyclopaedia
under secs, 18 and 19.

Held, also, that sec, 152 of the Imperial Customs Law Consolidation Aect,
1876, 39-40 Viet,, ch, 36, which requires notice to be given to the Com-
missioners of Customs of copyright and of the date of its expiration, is
not in foree in Canada, despite that, in Part IV, of the appendix to vol.
111, of the Revised Statutes of Ontario, 1897, a statement to the contrary
appears,

Remble, such a notice would be invalidated by an erroneous statement of
the date of the expiration of the copyright.

The plaintiffs, in consideration of a large sum of money, by an agreement
in writing, gave certain other persons the exclusive right to print and
sell the publication in question for a period terminating four years before
the expiration of the plaintifls’ copyright, and agreed to deliver to them
the plateg used in the publishing, and not to publish or announce a new
edition until the expiration of such period. The other parties agreed to
sell only at certain prices, not to alter the text of the book, and on the
expiration of the period mentioned, to d up any unsold copies and
all the plates used in printing them, The plaintiffs expressly reserved
the copyright to themselves,

Held, the agreement must be construed as a license merely and not as an
assignment, and need not be registered pursuant to section 10 of 5-6 Vict.
ch. 45 (lmp.).

Noti—The above ease will be found reported in Volume I.
Commereial Law Reports at p. 417, An appeal to the Conrt of
Appeal has been taken from the judgment delivered and is now

pending.
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Notes:

IMPERIAL COPYRIGHTS,

The latter part of the deeision in Smiles v, Belford, vegard-
ing the importation of foreign reprints into Canada, is no longer
law. That decision, declaring that to prevent importation into
Canada of foreign reprints of an Imperial copyright hook copy-
right in Canada was required, was made in 1877, when the
Foreign Reprints Act (Imp.), 1847, was in foree, Under the
latter Aet, duties were imposed on foreign reprints for the bene-
fit of the owner of the Imperial eopyright; but in 1894, hy the
Tariff Customs Aet (Canada) collection of these duties were
abandoned. The result has been to revive in Canada the pro-
visions of the ITmperial Copyright Aect, 1842, see, 17, under which
the importation of foreign reprints of books having an Imperial
copyright is forbidden.

The Act of Canada, 63 & 64 Viet, e¢h. 25, The Fisher Aect,
purporting to affeet the importation into Canada of books pub-
lished under an Imperial copyright was passed in 1900, The bill
provided that if copyright under the Copyright Aet, Canada, is
subsisting in any book, and copyright in the same book is also
subsisting owing to prior publication in any part of the British
Dominions other than Canada, i.c., if there are two eopyrights,
the one Canadian, the other ITmperial, and if the owner of both
copyrights has granted a lieense to reproduce such book in Can-
ada, then the importation of any copies of sueh book printed ont
of Canada and imported without the licensee’s eonsent may be
prohibited. The powers granted under this bill had been long
songht for by Canadians. Tt was sought to insert a clause in
the Copyright Bill of England enabling the Parliament of (fan-
ada to pass such a provision. And in Lord Monkswell’s Literary
Copyright Bill of 1900 such a elause appears. The delay of
copyright reform in England, however, has been such that the
Canadian Aet of 1900 was passed without waiting for the Tm-
perial sphinx to speak. Even though the Act is ultra vires, as
has been thought, and though it runs counter to the express
enactments in the English Copyright Act of 1842, and though
the decision in Smiles v, Belford (supra) is opposed to its prin-
ciple, it may yet serve a useful purpose in forcing the Imperial
Parliament to action.

An exeellent summary of the result of the various enactments
with refereriee to the Colonies is given in Macgillivray, on Copy-
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right, pp. 190-191,  As regards Canada the situation is this:—
As regards copying, every book first published in any part of
the British Dominions is protected in every part of the British
Dominions. (International Copyright Act, 1886, 49 & 50 Viet.
ch. 33). The book must be duly registered either in the colony
or dependency where it is produced, or, if such colony or depen-
denee does not provide a proper system of registration, at Sta-
tioners’ Hall in London, As to importation of copies, if the book
has been printed or published, or reprinted and republished
(though the type need not be set in Canada: Frowde v, Parrish
(1896), 27 O.R. 526), and registered in Canada, there shall not
be imported into, or sold in Canada, without the consent in
writing of the owner of the copyright :—

Copies printed outside Canada (Anglo-Canadian v. Suckling
(1889), 17 O.R. 239), unless legally printed in the United King-
dom under an Imperial copyright existing prior to the aequire-
ment of a Canadian copyright, (Ibid.).

If a book has acquired Imperial copyright by first publication
within the British Dominions outside Canada, and the owner of
the copyright has granted a license to reproduce it in Canada,
there shall not be imported (if the Minister of Agriculture so
order) without the consent in writing of the Canadian licensee :—

Copies printed outside Canada: 63 & 64 Viet, (Can.), ch. 25.

In other cases there shall not be imported or sold without the
written consent of the owner of the copyright :—

Copies printed outside of the British Dominions.

As to copyright in artistic works vide note on Artistic Copy-
right, ante. Shortly, it may be said that all artistic works are
protected in the Colonies (and dependencies) under local legis-
lation: Cf, especially, Graves v. Gorrie (1900), ante.

The law relating to copyright in books as now settled in Can-
ada may be thus summarized :—

(a) The Parliament of Canada has full powers of legislation
over the subject of copyright within the Dominion: Smiles v.
Belford; Anglo-Canadian v, Suckling.

(b) The English Copyright Aet, 5 & 6 Viet, ch. 45, extends

to Canada, and is in full force and effect here: Smiles v. Belford ;
Anglo-Canadian v, Suckling; Morang v. Publishers! Syndicate.
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(e¢) The copyright given by the Canadian Act is coneurrent
but not co-terminous with English copyright under 5 & 6
Viet, ¢h. 45, being limited to Canada.

(d) Copyright under the Canadian Aet may prevail in Can-
ada as against copyright under the English Aect provided the
Canadian copyright is first in time: Anglo-Canadian v, Suc kling

¢) Copyright under the English Aet is paramount to later
Canadian ecopyright: Anglo-Canadian v, Suckling
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(5) DRAMATIC AND MUSICAL COPYRIGHT.

[IN THE SUPREME COURT OF THE NORTH-WEST
TERRITORIES. |

CARTE V. DENNIS,

Copyright—Sole Right of Dramatic Representation—Infringeme nt—Imp-
erial  Aets — Evidence — Examination for Discovery—Adm issibility
thereof as Evidence Against Co-Defendants,

Sec. 16 of the Imperial Copyright Act, 1842 (5 & 6 Vict. ch. 45), provides
that the defendant in pleading shall give to the plaintiff a notice in writ-
ing of any objections on which he means to rely on the trial of the
action. See, 26 allows the pleading of the general issue.

Held (RicHARDSON, J.), that sec. 16 is complied with if the objections
intended to be relied on are taken in the statement of defence. Dicks
v. Yates (1880), 50 L.J, Ch, 809; 18 Ch, D. 76; 44 L.T. 660, followed.

Where, under Rule 201 of the Judicature Ordinance, 1898, a party to the
action has been orally examined before trial, Rule 224, which allows any
party to use in evidence any part of the examination so taken of the
opposite parties, does not limit the effect of such evidence, or provide
that it may only be put in as against the imrly examined, and, therefore,
any part of such examination is admissible as evidence against opposite
parties other than the one actually examined, provided they ‘nul an
opportunity to eross-examine the party actually examined.

At the trial of an action against the oflic and members of the commitiee
of management of an unincorporated society for infringement of plain-
tifl’s sole right of dramatic representation of an op plaintiff put in
as evidence parts of the examination for discovery of B., one of the de-
fendants, the secretary-treasurer of the society, All the defendants were
represented by the same advoeate, who had attended such examination
on behalf of all the defendants, and cross-examined the witness,

Held, that the testimony given on such examination was admissible as
evidence against all the defendants as well as against B. himself,

Plaintifl’ proved that the opera in question, and an assignment to him of
the sole right of dramatie representation thereof, had been duly regist-
ered at Stationers’ Hall. On said examination B. testified that he knew
the opera in question, and that the performances complained of were
meant to be performances of this opera. He also identified one of the
programmes used on the oceasions in question, and what he thought to
{w a poster advertising the performances. Both programme and poster
designated the opera by its registered name, and specified the author and
composer thereof. L. also testified at the trial that he knew the opera
in question, which he had seen and heard performed many times; that
he had been present at one of the performances complained of, and that
what had been performed on such occasion was the opera in question.

Held, that this was sufficient proof of the identity of what was rvrfm'nml
by defendants with the opera in question, and consequently of the
infringement,
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Per WETMORE, J.—Objection to secondary evidence of the contents of a
written document must be distinctly stated when it is offered, and if not
objected to it is received, and is entitled to its proper weight, and the
weight to be attached to it will depend upon the circumstances of each
case

Each programme of an entertainment is an original document, not a mere
copy.

Per McGuirg, J.—The rule excluding oral testimony of a witness of the
contents of a written document which he had read was not applicable to
the present case, What was sought to be proved was not the contents of
any book or document, but the resemblance or identity of two perfor
mances, partly verbal, partly musieal, and partly made up of dramatic
action, gesture, and facial expression

Sufficiency and admissibility of evidence of resemblance or identity of the
performance or of copy with original discussed
Judgment of Ricuarnsox, J., reversed,

[Ricuarpsox, J., October 29th, 1900

[Court en bane, March Tth, 1901

Tue action was tried before Richardson. J., June 22nd, 26th
and 28th, 1900,

Ford Joues, for plaintiff,
T. . Johnstone, for defendants,

The pleadings and evidenece are sufficiently set forth in the

Judgment. No evidenee was addueed on behalf of the defendants,
October 29th, 1900,

Ricuarpson, J. :—By the plaintiff’s elaim he asserts:

1. He is the assignee of a copyright in a musical eomposition
or comie opera, **The Pirates of Penzance,”” registered 18th Au-
gust, 1880,

2. Defendants on 27th and 28th December, 1899, infringed
plaintiff's copyright by representing or eausing to be represented
(without plaintiff’s consent) the said musical composition at a
place of dramatic entertainment, that is, the Town 1all, Regina.
Damages elaimed, $200,

Injunetion and costs,
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Defence,

1. That plamtiff is not assignee of the alleged copyright.

2. That said musical composition was not copyrighted.

3. Defendants did not nor did any of them infringe the said
ecpyright by representing or causing to be represented as alleged.

4. Plaintiff’s elaim discloses no eause of action,

At the hearing Mr. Jones appeared for plaintiff and Mr. John-
stone for defendants,

Before submitting any testimony the plaintiff’s eounsel drew
attention to the fact that no notice had been given by the defen-
dants under the Copyright Act, 1842, 5 & 6 Viet. (Imp.) c. 45, s.
16, and consequently the plaintiff’s title to the copyright was ad-
mitted.

When this Act was passed an entirely different system of
pleading was in use from that brought into operation by the Judi-
cature Act, 1873, practically followed in this Court. By section
26 of that Aet, 5 and 6 Viet, ¢. 45, the general issue was plead-
able, under which a defendant could give special matter in evi-
dence. The importance of giving notice of objection a defendant
intended to rely upon at the trial is obvious, as otherwise the
plaintiff would be ignorant of what might be set up on the trial
and be taken by surprise. Since 1873, when, as in this case, the
facts on which the defence is based are set out in the pleadings it
has been held (Dicks v, Yates (1880), 18 Ch.D. 76, in appeal, and
I follow this), that the notice ealled for by section 16 is sufficient-
ly given if the facts intended to be relied upon are stated in the
pleadings,

By them the defendants simply traverse the facts on which
plaintiff asserts his right of action, and before he ean recover in
his action the plaintiff is required to prove them.

Towards proving them :

1. The plaintiff put in exhibit ““A,’" a certificate purporting
to be signed by the registering officer appointed by the Stationers’
Company under Imperial Aet 5 & 6 Viet, ch. 45, shewing that on
August 18th, 1880, William Schwenck Gilbert and Arthur Sey-
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mour Sullivan, alleging themselves to be proprietors of the sole
liberty of representation or performance of a dramatic or musieal
composition entitled, **The Pirates of Penzance,”” the time and
place of first representation or performanee being the Bijou Thea.
tre, Brighton, Devon, 30th December, 1879, of which they, Gilbert
and Sullivan, were the author or composer, obtained an entry
thereof in the book of Registry of Copyrights and Assignments
kept at the Hall of the Stationers” Company pursuant to the Aet
above named.

2. The plaintiff followed exhibit ““A’" by putting in exhibit
“B," a certificate of the same officer showing that on 18th Decem-
ber, 1893, the same Gilbert and Sullivan assigned to the present
plaintiff the sole liberty of representation or performance of the
dramatic piece or musical composition deseribed in exhibit **A"’
for Great Britain and Ireland (outside the four-mile radius of
London ), Canada, Australia, and all British colonies and posses-
sions, also for the continent of Europe (in the English language ).

These two exhibits ““A’" and “‘B’’ established, section 11
(their authenticity not having been questioned), the proprietor-
ship and the assignment of the dramatic piece or musieal compo-
sition as therein expressed, with the time and place of its first re-
presentation or performance, so far as the right of representation
or performance of the same extends within the limit named, in
the plaintiff as assignee of the composers,

The examination before the clerk of one of the defendants,
Briggs, for discovery was put in, in which he stated that he knew
a comie opera called ““The Pirates of Penzance,”’ and had heard
what was so called; that the comice opera he knew and had seen
is practically the same; that he last heard it performed on 27th
and 28th December, 1899, in the Town Hall, Regina : that admis-
sion to these performances was by tickets sold to such of the pub-
lic as chose to purchase them, of which numbers availed them-
selves and did attend ; that the performance was got up and made
by the Regina Musical Soeity, an unineorporated society of which
all the defendants were members, and of whom all exeept the de-
fendants, Haultain, Hogg, Goggin, Fraser and Pocklington took
part in the performance,
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With the exhibits put in on this examination, identified by
Briggs, is a public advertisement or poster, giving publie notice
that the Regina Musical Society intended to perform ‘‘Gilbert
and Sullivan’s opera, The Pirates of Penzance,”” at the place and
on the dates T have referred to, to which the publie would be ad-
mitted on paid-for tickets,

Briggs further stated that at a meeting of members of the so-
ciety, held in September, 1899, at which defendants Dennis, Gog-
gin, Brown, Pocklington and Napier were present, it was agreed
upon to produee and entertain the publie with the opera named ;
that early in November a notice was received demanding payment
of license fees to plaintiff as a eondition for allowing the proposed
performance, it being protected by copyright, and that as some
members of the society had learned that in other places, which he
named, the same opera had been performed without license fees
being paid, no notice beyond acknowledging its receipt was given
to that letter. Mr. Briggs produced vouchers and accounts show-
ing receipts and expenses in connection with the performanece,
and further stated that no permission was ever asked or obtained
from any person so far as he knew for the produetion of the
opera, nor did he know of his own knowledge whether or not the
opera of ““The Pirates of Penzance'” is or ever was copyright :
that the scores of the opera the society produced were obtained
from New York hefore its produetion, and rveturned after, they
being only hired for the oceasion.

Mr. LeJeune was called as a witness. He was present at the
publie performance of 28th December, 1899, and purchased and
paid for a ticket which admitted him. He identified defendant
Pocklington as one who took part in the performance, and several
of the others named by Briges. He, about twenty years ago, in
England, saw and heard an opera which had been publicly adver-
tised to be performed, as stated in the advertisement, by one of
the D'Oyly Carte Companies as ‘‘ The Pirates of Penzance,”’ and
what he heard produced 28th December, 1899, was the same he
had heard in England twenty years ago,

By the production of exhibits “A’ and “B"’ the plaintifi’'s
right to bring his action is established. Then, by his elaim, the




In. COMMERCIAL

LAW REPORTS 261
plaintiff charges the defendants with having given representation
in public of the opera **The Pirates of Penzance,”” of which he
holds the copyright as assignee of the author, without his permis-
sion,

The defence set up in the action, that is, the defendants did
not, nor did any of them, infringe said copyright by representing,
or causing to be r->|-|‘~-~~-nln-'l. the said composition at a pl;h'v of
public entertainment known as the Town Hall in the town of Re
gina, raises the question whether or not the representation proved
to have been made infringed the rights of the plaintiff secured to
him by the registration at Stationers’ Hall, and upon the plaintiff
devolves the onus of establishing :

1) The original composition to which the certificate of regis-
try relates,

(2) That what was performed on the oecasions, or either of
them, at the dates named, was practically the same as contained
in the original composition, in order to convinee the Court of the
identity of the production in Regina with the original composition
alleged. The original composition itself, which would he the best
legal evidenee of its contents, was not produced, nor was its non
production accounted for in order to admit secondary evidence of
Its contents,

LeJeune’s statement that twenty years ags he heard in Eng-
land a company advertised as D'Oyly Carte’s, who at best has
only been the owner of the copyright seven years, perform what,
aceording to his memory, was performed under a like name or
title in Regina, in my judgment, falls far short of compliance
with the rale laid down in Boosey v. Davidson (1849), 13 Q.B.D.
257; 18 LJ.Q.B. 174; 13 Jur. 678, and Lucas v, Williams, [1892]
2 Q.B. 113; 66 L.T. 706, and is insufficient to raise the presump-
tion of identity on which the plaintiff’s case depends.

As T had already on an interloeutory application decided that
the plaintiff’s statement of claim was sufficient in point of law,
reference to clause 4 of the defence is not now necessary, )

The plaintiff appealed. The appeal was heard December 3rd
and 5th, 1960,
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Ford Jones, for appellant :—Though the term “‘copyright’ is
often used to designate the right in question (Cunningham &
Mattinson’s Precedents of Pleading, 2nd ed., 246 ; Ruling Cases,
Vol. 9, 868 ; Encyclopwedia of Laws of England, Vol 3, 398) it is
so used incorrectly, This “‘sole right of dramatic representa-
tion"" is distinet from “‘copyright’” proper—Chappell v. Boosey
(1882), 51 L.J. Ch, 625, 21 C.D. 232, 46 L.T. 854, 30 W.R. 733;
Clark v. Bishop (1872), 25 L.T. 908. Copyright is strictly pro-
teeted by the Courts: Walter v. Lane (1900), 69 L.J. Ch, 699,
(1900), A.C. 539, 83 1.T. 289, 49 W.R. 95; Warne v. Secbohm
(1888), 39 Ch. D. 73. The remedy is conferred by 3 & 4 Wm.
1V., eh. 15, and 4 & 5 Viet, ¢, 45, Wall v. Taylor (1883), 52 L.J.
Q.B. 558, 11 Q.B.D. 102,

The performance complained of need not be in a publie place,
nor for profit: Duck v. Bates (1884), 53 L.J.Q.B. 338, 13 Q.B.D.
843; Russell v. Smith (1848), 12 Q.B. 217, 17 L.J.Q.B. 225. No
guilty knowledge is necessary : Lee v, Simpson (1847), 3 C.B. 871.

.

Plaintiff's evidence at trial was not secondary. There is no
original composition which ecould have been produced. Registry
of copyright of a drama and of the sole right of representation
thereof is effeeted by making an entry in the register at Sta-
tioners’ Hall only (5 & 6 Viet, ch, 45, see, 20), and a copy is not
deposited anywhere, as is the ease with books, ete, (5 & 6 Viet, ¢h.
45, sees. 6, 8 and 9.) The evidence was at least sufficient to make
out a primdi facie ease, LeJeune's evidence was not secondary—
Lucas v. Williams, [1892] 2 Q.B. 113. Lucas v. Williams
is an authority strongly in favour of the appellant,

7. C. Johnstone and Horace Harvey, for respondents:—

Power having been conferred upon the Federal Government by
section 91 of the B, N, A, Act to legislate as to copyright, and that
Government having passed ‘‘The Copyright Aet,”” the Imperial
Acts no longer apply. There was no sufficient evidence of in-
fringement : Boosey v. Davidson (1849), 13 Q.B. 257; Lucas v.
William, ante. Plaintiff complains of infringement of copyright,
but the evidence goes only to show infringement of the sole right
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of representation.  The trial Judge's findings are findings of fact,
and should not be disturbed. There is no evidenee connecting the
'H'U" 3

amme and poster with the

fendants.  The evidence of
Briggs given on his examination for discovery is an admission,
and as such ean be used against himself only : Saltmarsh v, Hardy
(1872), 42 L.J, Ch, 422, ‘

Ford Jones, in reply :—The Imperial Acts are still in foree in
Canada : Smiles v. Belford (1876), 256 Grant 590, 1 O.A.R, 436
Routledge v. Lowe (1868), LR, 3 L1, 100; Anglo-Canadian v
Suckling (1889), 17 O.R. 239. The trial Judge made no findings
of faet, but even if so, the Court will not hesitate to overrule such
findings if the Court would not, on the evidente, have come to the
same conclusion: Coghlan v, Cumberland, 67 1.J. Ch, 402;
[1898] 1 Ch, 704; T8 L.T. 540; Colonwial v, Massey, |1896] 1
Q.B. 38. Briggs’ examination is available to plaintiff as evidence
at trial: J. O, r, 224, The exhibits form part of the examina-
tion: Im re Hinchliffe, [1895| 1 Ch. 117 Hands v. Upper Canada
Furniture Co. (1887), 12 P.R, 292. Briggs’ evidence can be used
against all the defendants, they being connected together as the
officers and committee of an unincorporated society, and being all
represented by the one advoeate, who, on behalf of all, attended
the examination and cross-examined Briges: Allan v. Allan &
Bell, [1894| P. 248 ; and Saltmarsh v. Hardy (1872), 42 L.J. Ch.
22, refer to admissions contained in pleadings. Having estab
lished his legal right and its invasion, plaintiff is entitled to an
injunction and damages as of course: Fullwood v. Fullwood,
(1878), 9 Ch. D. 176; Cooper v. Whittingham (1880),-15 Ch. D.
501; Shelfer v. City of London El, L. Co., [1895] 1 Ch. 287;
Ager v. P, & 0. Steam Nav. Co. (1884), 26 Ch. D. 637; Warn
v. Seebohm (1888), 39 Ch. D. 73. Plaintiff paid to defendants’
advoeate their taxed costs in the Court below.

This amount
should be refunded by defendants to plaintiff,

March 7th, 1901,

WETMORE, J. :

~This was an action for infringing the plain-
tiff 's rights as assignee of the copyright in a musical composition
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or comic opera called **The Pirate of Penzance,”’ by representing
or causing the same to be represented without his consent at a
place of dramatic entertainment known as the Town Hall in
Regina. The plaintiff claims damages and an injunction restrain-
ing the defendants from representing or causing to be repre-
sented without his consent the said musical eomposition or comie
opera during the term of the copyright. The right infringed
was really the sole right of representation or performance of the
pieee or composition. In the shape the case was presented to this
Court nothing, however, turns upon that fact. A question of
law was raised by the fourth paragraph of the statement of de-
fenee. It does not appear from the appeal hook to have heen
urged hefore the learned trial Judge, and it was not urged before
this Court on appeal. T assume, therefore, that it was aban-
doned.  Probably the defendants’ counsel was satisfied that it
could not be sueeessfully put forward.

The learned trial Judge in effeet found that the proprietor-
ship of the sole right of representation in Canada of a dramatie
piece called **The Pirates of Penzance’” was vested in the plain-
tiff. This finding was not questioned by any of the parties to
this action, The learned Judge, however, found that the evidence
failed to establish that the composition or comic opera in question
performed at Regina was identical with the original the right to
represent which was registered in the book of the Stationers’
Company, and he, therefore, gave judgment for the defendants,
From this judgment the plaintiff appealed.

It was urged on hehalf of the defendants that, assuming that
all the evidence offered on the part of the plaintiff and received
by the trial Judge was properly received, the finding was correct.
And it was also urged that a portion of the evidence, namely, the
examination of Briggs, one of the defendants, was improperly
received, and that in the absence of such testimony there was no
evidenee to establish the identity of the piece performed at
Regina with that registered. T will first deal with the question
of the admissibility of this testimony,

The defendants’ factum alleges that the evidence of Briggs
was put in subject to objection. The plaintiff’s counsel at the
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argument stated that no objection was taken to the reception of
it. I can find nothing in the appeal book which shews that the
reception of this testimony was objected to. I made enqguiry of
the trial Judge whether any and what objeetions were taken to
its admissibility, and he informs me that when the evidence was
tendered counsel for the defendants raised the objeetion that the
exhibits referred to by Briges in his examination were not pro-
perly before the Court, beeanse there was no notice to produce
them, and stated that when Briggs was examined before the elerk
he had objeeted to their produetion, but his objeetion was over
ruled, and he renewed the objeetion hefore the Judge, Tt does
not appear that any other objection was then taken to the admis-
sibility of this evidence., There was nothing in this objection,
In the first place the minutes of the examination before the elerk
do not diselose that the defendants’ connsel took any suech ohjec-
tion except as to one question respeeting the contents of certain
correspondence between Br

res and one Tams,  Briges answered
that question subject to the objection, but the answer was entirely
immaterial and does not affeet the matters in issne. So far as
certain docnments were concerned, counsel for the defendants
refused to produee them for reasons stated by him, and the Clerk
ruled with him. T think possibly the plaintifi had more reason
to complain of that ruling than the defendants had. So far as
the clerk’s minutes of the examination shew the exhibits actually
put in at Brig

" examination were put in without any objeetion
whatever, But apart from this there was nothing in the objee-
tion. The enly objeet of a notice to produce is to enable the
party giving it to put in secondary evidenee of the eontents of a
writing if the oviginal, being in the possession of a party to the
suit to whom the notiee is given, is not produced. If the party
chooses to produce the original without notice, or if the person
desiring to put in the original gets possession of it and puts it in,
it is no objection that a notice to produce was not given, The
exhibits in question were not copies, they were originals, so I
gather from the clerk’s minutes and the examination,

18—C.L.R.—"03,
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After Briggs’ examination was put in, and during the argu-
ment of the ease upon its merits, a question was raised as to the
effect of that testimony, and that was that it was only admissible
as against Briggs, and did not affect the other defendants. That
question was also raised on appeal, and it, in my opinion, requires
careful consideration, The examination of Briggs was taken
under Rule 201 of The Judieature Ordinance, and was offered in
evidenee and received under Rule 224, There ean be no doubt
that this testimony was admissible as against the defendant
Briggs, and I am of opinion that under the rule it was admissible
against the other defendants, or, in other words, that it was
testimony in respect to the whole case. The defendant Haultain
was president, Brown vice-president, Briggs secretary-
treasurer, Dennis conduetor and manager, and the other
defendants members of the committee of management of an un-
incorporated society known as The Regina Musieal Society, which
it is alleged infringed the plaintiff’s right to represent the piece
in question,  The object of Rule 201 is for discovery, to obtain
from a party to the suit opposed in interest to the examining
party evidence, not merely as against the party examined, but
for the purpose of the case, and Rule 224, which allows the evi-
dence to be put in, does not limit the effect of such testimony or
provide that it may only be put in as against the party examined,
Why should it be necessary to recall the party examined and
reswear him, and go all over the ground again? Allan v. Allan,

[1894] P. 248, was cited on behalf of the plaintiff, It seems to
me that it is only important, in so far as the question involved
in this case is concerned, in that it establishes that it is not open
to the defendants to object to the testimony on the ground that
there was no opportunity to eross-examine Briggs on behalf of
the other defendants, because Mr. Johnstone appeared a