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STATUTES

R.8.C. (1886), CHAP. 62.

An Act Respecting Copyright.

Note.—The original Act is chaptered 88 of the Statutes of 1875. 
although there is another Act passed in the same year also chaptered 88.
HER MAJESTY, by and with the advice and consent of the 

Senate and House of Commons of Canada, enacts as fol
lows :—

SHORT TITLE.

1. Short Title.—This Act may be cited as “The Copyright 
Act.” 38 V., c. 88, 8. 31.

INTERPRETATION.

2. In this Act. unless the context otherwise requires.—
(a.) “Minister.”—The expression “the Minister” means the 

Minister of Agriculture ;

(b.) “Department.”—The expression “the Department” 
means the Department of Agriculture ;

(c.) “Legal representatives.”—The expression “legal repre
sentatives” includes heirs, executors, administrators and assigns, 
or other legal representatives.

REGISTERS OP COPYRIGHTS.

3. Minister of Agriculture to keep registers of copyrights.— 
The Minister of Agriculture shall cause to be kept, at the Depart
ment of Agriculture, books to be called the “Registers of copy
rights,* ’ in which proprietors of literary, scientific and artistic 
works or compositions, may have the same registered in accord
ance with the provisions of this Act. 38 V., c. 88, s. 1.
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SUBJECTS OF COPYRIGHT AND CONDITIONS TO BE COMPLIED WITH.

4. Who may obtain copyrights.—Any person domiciled in 
Canada or in any part of the British possessions, or any citizen 
of any country which has an International copyright treaty with 
the United Kingdom, who is the author of any book, map. chart 
or musical composition, or of any original painting, drawing, 
statue, sculpture or photograph, or who invents, designs, etches, 
engraves or causes to be engraved, etched or made from his own 
design, any print or engraving, and the legal representative of 
such person or citizen, shall have the sole and exclusive right and 
liberty of printing, reprinting, publishing, reproducing and vend
ing such literary, scientific or artistic works or compositions, in 
whole or in part, and of allowing translations to be printed or 
reprinted and sold, of such literary works from one language into 
other languages, for the term of twenty-eight years, from the time 
of recording the copyright thereof in the manner hereinafter di
rected. 38 V., c. 88, s. 4, part.

5. Condition for obtaining copyright.—The condition for ob
taining such copyright shall be that the said literary, scientific or 
artistic works shall be printed and published or reprinted and re
published in Canada, or in the case of works of art that they shall 
be produced or reproduced in Canada, whether they are so pub
lished or produced for the first time, or contemporaneously with 
or subsequently to publication or production elsewhere : but in no 
case shall the said sole and exclusive right and liberty in Canada 
continue to exist after it has expired elsewhere :

(2). Exception as to immoral works, etc.—No immoral, licen
tious, irreligious, or treasonable or seditious literary, scientific or 
artistic work, shall be the legitimate subject of such registration 
or copyright. 38 Viet., c. 88, s. 4, part.

6. Copyright in Canada of British copyright works—on what 
conditions obtainable.—Every work of which the copyright has 
been granted and is subsisting in the United Kingdom, and copy
right of which is not secured or subsisting in Canada, under any 
Act of the Parliament of Canada, or of the legislature of the bite
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Province of Canada, or of tin* legislature of any of the Provinces 
forming part of Canada, shall, when printed and published, or 
reprinted and republished in Canada, be entitled to copyright 
under this Act; but nothing in this Act shall be held to prohibit 
the importation from the United Kingdom of copies of any such 
work lawfully printed there :

(2). A.s to foreign reprints imported before copyright is ob
tained in Canada.—If any such copyright work is reprinted sub
sequently to its publication in the United Kingdom, any person 
who has, previously to the date of entry of such work upon the 
registers of copyright, imported any foreign reprints, may dis
pose of such reprints by sale or otherwise : but the burden of 
proof of establishing the extent and regularity of the transaction 
shall, in such case, be upon such person. 38 V., c. 88, s. 15.

7. Registration of work first published in separate articles in 
a periodical.—Any literary work, intended to be published in 
pamphlet or hook form, but which is first published in separate 
articles in a newspaper or periodical, may he registered under 
this Act while it is so preliminarily published, if the title of the 
manuscript and a short analysis of the work are deposited at the 
department, and if every separate article so published is preceded 
by the words “Registered in accordance with the Copyright Act,” 
hut the work, when published in book or pamphlet form, shall be 
subject, also, to the other requirements of this Act. 38 Y„ c. 88, 
s. 10, part.

8. Anonymous books may be entered in the name of first pub
lisher.—If a book is published anonymously, it shall be sufficient 
to enter it in the name of the first publisher thereof, either on be
half of the un-named author or on behalf of such first publisher, 
as the case may be. 38 V., e. 88, s. 25.

9. Deposit of copies, etc., with the department.—Ko person 
shall be entitled to the benefit of this Act unless he has deposited 
at the department two copies of such book, map, chart, musical 
composition, photograph, print, cut, or engraving, and. in the case 
of paintings, drawings, statuary and sculpture, unless he has 
furnished a written description of such works of art : and the
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Minister shall cause the copyright of the same to he recorded 
forthwith in a book to be kept for that purpose, in the manner 
adopted by him, or prescribed by the rules and forms made, from 
time to time, as herein provided. 38 V., c. 88, s. 7.

10. Copies to be sent to the Library of Parliament.—The Min
ister shall cause one of such two copies of such book, map, chart, 
musical composition, photograph, print, cut or engraving, to be 
deposited in the Library of the Parliament of Canada. 38 V., e. 
88, s. 8.

11. As to second and subsequent editions.—It shall not hi 
requisite to deliver any printed copy of the second or of any sub
sequent edition of any book, unless the same contains very im
portant alterations or additions. 38 V., c. 88, s. 26.

12. Sotice of copyright to appear on the work.—No person
shall be entitled to the benefit of this Act unless he gives informa
tion of the copyright being secured, by causing to be inserted in 
the several copies of every edition published during the term se
cured, on the title-page, or on the page immediately following, if 
it is a book,—of if it is a map, chart, musical composition, print, 
cut, engraving or photograph, by causing to be impressed on the 
face thereof, or if it is a volume of maps, charts, music, engrav
ings or photographs, upon the title-page or frontispiece thereof, 
the following words, that is to say: “Entered according to Act 
of the Parliament of Canada, in the year , by A.B., at
the Department of Agriculture;” but as regards paintings, draw
ings. statuary and sculptures, the signature of the artist shall be 
deemed a sufficient notice of such proprietorship. 38 V., c. 88, 
s. 9.

13. Interim copyright, how obtainable, and its effect.—The 
author of any literary, scientific or artistic work, or his legal re
presentative, may, pending the publication or republication there
of in Canada, obtain an interim copyright therefor by depositing 
at the department a copy of the title or a designation of such 
work, intended for publication or republication in Canada,— 
which title or designation shall be registered in an interim copy-
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right register at the said department,—to secure to such author 
aforesaid or his legal representatives, the exclusive rights recog
nized by this Act, previous to publication or republication in Can
ada,—but such interim registration shall not endure for more 
than one month from the date of the original publication else
where, within which period the work shall be printed or reprinted 
and published in Canada :

(2). Notice to be given.—In every ease of interim registration 
under this Act the author or his legal representatives shall cause 
notice of such registration to be inserted once in the Canada 
Gazette. 38 V., c. 88, s. 10, part.

14. Application for registration may be made through an 
agent.—The application for the registration of an interim copy
right. of a temporary copyright and of a copyright, may be made 
in the name of the author or of his legal representatives, by any 
person purporting to be the agent of such author or legal repre
sentatives ; and any damage caused by a fraudulent or an erro
neous assumption of such authority shall be recoverable in any 
court of competent jurisdiction. 38 V., c. 88, s. 23, part.

ASSIGNMENTS AND RENEWALS.

15. Copyright and right to obtain it to be assignable.—The 
right of an author of a literary, scientific or artistic work, to ob
tain a copyright, and the copyright when obtained, shall be as
signable in law, either as to the whole interest or any part there
of, by an instrument in writing, made in duplicate, and which 
shall be registered at the department on production of both dupli
cates and payment of the fee hereinafter mentioned :

(2). Duplicates, how disposed of.—One of the duplicates shall 
be retained at the department, and the other shall be returned, 
with a certificate of registration, to the person depositing it. 38 
V., c. 88, s. 18.

16. Copyright to assignee of author.—Whenever the author of 
a literary, scientific or artistic work or composition which may be 
the subject of copyright, has executed the same for another per-



COMMERCIAL LAW REPORTS.

son or has sold the same to another person for due consideration, 
such author shall not be entitled to obtain or to retain the pro
prietorship of such copyright, which is, by the said transaction, 
virtually transferred to the purchaser,—and such purchaser may 
avail himself of such privilege, unless a reserve of the privilege is 
specially made by the author or artist in a deed duly executed. 
38 V., c. 88, s. 16.

17. Renewal of copyright, for what term and on what condi
tions.—If, at the expiration of the said term of twenty-eight 
years, the author or any of the authors ( when the work has been 
originally composed and made by more than one person), is still 
living, or if such author is dead and has left a widow or a child, 
or children living, the same sole and exclusive right and liberty 
shall be continued to such author, or to such authors still living, 
or, if dead, then to such widow and child or children, as the case 
may be, for the further term of fourteen years ; but in such case, 
within one year after the expiration of such term of twenty-eight 
years, the title of the work secured shall be a second time regis
tered, and all other regulations herein required to be observed in 
regard to original copyrights shall be complied with in respect to 
such renewed copyright. 38 V., c. 88, s. 5.

18. Record of renewal to be published.—In all cases of re
newal of copyright under this Act, the author or proprietor shall, 
within two months from the date of such renewal, cause notice of 
such registration thereof to be published once in the Canada Gaz- 
$tte. 38 V., e. 88, e. 6.

CONFLICTING CLAIMS TO COPYRIGHT.

19. Cases of conflicting claims in respect of copyright to be 
settled before a competent court.—In case of any person making 
application to register as his own, the copyright of a literary, 
scientific or artistic work already registered in the name of an
other person, or in ease of simultaneous conflicting applications, 
or of an application made by any person other than the person 
entered as proprietor of a registered copyright, to cancel the said 
copyright, the person so applying shall be notified by the Minis-
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1er that the question is one for the decision of a court of compe
tent jurisdiction, and no further proceedings shall be had or taken 
by th'- Minister concerning the application until a judgment is 
produced maintaining, cancelling or otherwise deciding the mat
ter:

( 121. Action on decision.—Such registration, cancellation or ad
justment of the said right shall then be made by the Minister in
accordance with such decision. 38 V., c. 88, s. 19.

INFRINGEMENT OF COPYRIGHT.

20. Liability of persons printing Mss., without owner's coiu 
sent.—Every person who, without the consent of the author or 
lawful proprietor thereof first obtained, prints or publishes, or 
causes to be printed or published, any manuscript, not previously 
printed in Canada or elsewhere, shall be liable to the author or 
proprietor for all damages occasioned by such publication, and 
the same shall be recoverable in any court of competent juris
diction. 38 V., c. 88, s. 3.

LICENSES TO RE-PUBLI8H.

21. Provision for the case of a copyrighted work being out of 
print.—If a work copyrighted in Canada becomes out of print, 
a complaint may be lodged by any person with the Minister, who, 
on the fact being ascertained to his satisfaction, shall notify the 
owner of the copyright of the complaint and of the fact ; and if, 
within a reasonable time, no remedy is applied by such owner, the 
Minister may grant a license to any person to publish a new edi
tion or to import the work, specifying the number of copies, and 
the royalty to be paid on each to the owner of the copyright. 38 
V., c. 88, s. 22.

FEES.

22. Fees payable under this Act.—The following fees shall be 
paid to the Minister before an application for any of the purposes 
herein mentioned is received, that is to say:—

On registering a copyright...............................$1 00
On registering an interim copyright............... 0 50
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On registering a temporary copyright..........0 50
On registering an assignment.........................  1 00
For a certified copy of registration.................  0 50
On registering any decision of a court of 

justice, for every folio.................................0 50
On office copies.— For office copies of documents not above

mentioned, the following charges shall be made :—
For every single or first folio, certified

copy................................................................. $0 50
For every subsequent hundred words (frac

tions under or not exceeding fifty, not be
ing counted, and over fifty being counted
for one hundred)........................................... 0 25

(2.) Fees to be in full for aU services.—The said fees shall lie
full of all services performed under this Act by the Minister or 
by any person employed by him under this Act :

(3).To form part of Con. Rev. Fund.—All fees received under 
this Act shall he paid over to the Minister of Finance and Re
ceiver General, and shall form part of the Consolidated Revenue 
Fund of Canada :

(4). No exemption from payment of fees.—No person shall be 
exempt from the payment of any fee or charge payable in respect 
of any services performed under this Act for such person, and no 
fee paid shall be returned to the person who paid it. 38 V., c.

GENERAL PROVISIONS.

23. Provisoes as to scenery, etc.—Nothing herein contained 
shall prejudice the right of any person to represent any sc^ne ^r 
object, notwithstanding that there may be copyright in some other 
representation of such scene or object. 38 V., c. 88, s. 14.

24. As to newspapers, etc., containing portions of British 
copyright works.—Newspapers and magazines published in for
eign countries, and which contain, together with foreign original 
matter, portions of British copyright works republished with the 
consent of the author or his legal representatives, or under the
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law of tin* country where such copyright exists, may be imported 
into Canada. 38 V., c. 88, s. 10, part.

25. Clerical errors, how corrected.—Clerical errors which oc
cur in the framing or copying of any instrument drawn by any 
officer or employee in or of the department shall not be construed 
as invalidating such instrument, but when discovered they may 
be corrected under the authority of the Minister. 38 V., c. 88, s. 
20.

26. Certified copies and extracts,—their eff ect.—All copies or 
extracts certified, from the department, shall be received in evi
dence, without further proof and without production of the ori
ginals. 38 V., c. 88, s. 21.

27. Minister to make rides, forms, etc.—The Minister may, 
from time to time, subject to the approval of the Governor in 
Council, make such rules and regulations, and prescribe such 
forms, as appear to him necessary and expedient for the purposes 
of this Act ; and such regulations and forms, circulated in print 
for the use of the public, shall be deemed to be correct for the 
purposes of this Act; and all documents, executed and accepted 
by the Minister shall be held valid, so far as relates to all official 
proceedings under this Act. 38 V., c. 88, s. 2.

OFFENCES AND PENALTIES.

28. Making false entries, etc., to be a misdemeanor.—Every 
person who wilfully makes or causes to be made any false entry 
in any of the registry books hereinbefore mentioned of the Minis
ter, or who wilfully produces or causes to be tendered in evidence, 
any paper which falsely purports to be a copy of an entry in any 
of the said books, is guilty of a misdemeanor, and shall be pun
ished accordingly. 38 V., c. 88, s. 24.

29. Fraudulent assumption of authority, a misdemeanor.— 
Every person who fraudulently assumes authority to act as agent 
of the author or of his legal representative for the registration of 
a temporary copyright, an interim copyright, or a copyright, is 
guilty of a misdemeanor and shall be punished accordingly. 38 
V., c. 88, s. 23, part.
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30. Penalty for the infringement of copyright of a book.— 
Every person who, after the interim registration of the title of 
any book according to this Act, and within the term herein lim
ited, or after the copyright is secured, and during the term or 
terms of its duration, prints, publishes, or reprints or republishes, 
or imports, or causes to be so printed, published or imported, any 
copy or any translation of such book without the consent of the 
person lawfully entitled to the copyright thereof, first had and 
obtained by assignment, or who, knowing the same to be so 
printed or imported, publishes, sells or exposes for sale, or causes 
to be published, sold or exposed for sale, any copy of such book 
without such consent, shall forfeit every copy of such book to the 
person then lawfully entitled to the copyright thereof ; and shall 
forfeit and pay for every such copy which is found in his posses
sion, either being printed or printed, published, imported or ex
posed for sale, contrary to the provisions of this Act, such sum, not 
exceeding one dollar and not less than ten cents, as the court deter
mines,—which forfeiture shall be enforceable or recoverable in 
any court of competent jurisdiction ; and a moiety of such sum 
shall belong to Her Majesty for the public uses of Canada, and 
the other moiety shall belong to the lawful owner of such copy
right. 38* V., c. 88, s. 11.

31. Penalty for the infringement of copyright of a painting, 
etc.—Every person who, after the registering of any painting, 
drawing, statue or other work of art, and within the term or 
terms limited by this Act, reproduces in any manner, or causes to 
be reproduced, made or sold, in whole or in part, any copy of any 
such work of art, without the consent of the proprietor, shall for
feit the plate or plates on which such reproduction has been made, 
and every sheet thereof so reproduced, to the proprietor of the 
copyright thereof ; and shall also forfeit for every sheet of such 
reproduction published or exposed for sale, contrary to this Act, 
such sum, not exceeding one dollar and not less than ten cents, as 
the court determines,—which forfeiture shall be enforceable or 
recoverable in any court of competent jurisdiction ; and a moiety 
of such sum shall belong to Her Majesty for the public uses of
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Canada, and the other moiety shall belong to the lawful owner 
of such copyright. 38 V., c. 88. s. 12.

32. Penalty for the infringement of copyright of a print, 
chart, music, photograph, etc.—Every person who, after the regis
tering of any print, cut or engraving, map, chart, musical com
position or photograph, according to the provisions of this Act, 
and within the term or terms limited by this Act, engraves, etches 
or works, sells or copies, or causes to be engraved, etched or 
copied, made or sold, either as a whole or by varying, adding to 
or diminishing the main design, with intent to evade the law, or 
who prints or reprints, or imports for sale, or causes to be so 
printed or reprinted or imported for sale, any such map, chart, 
musical composition, print, cut or engraving, or any part thereof, 
without consent of the proprietor of the copyright thereof, 
first obtained as aforesaid, or who, knowing the same to be so re
printed, printed or imported without such consent, publishes, 
sells or exposes for sale, or in any manner disposes of any such 
map, chart, musical composition, engraving, cut, photograph or 
print, without such consent as aforesaid, shall forfeit the plate or 
plates on which such map, chart, musical composition, engraving, 
cut. photograph or print has been copied, and also every sheet 
thereof, so copied or printed as aforesaid, to the proprietor of the 
copyright thereof; and shall also forfeit, for every sheet of such 
map. musical composition, print, cut or engraving found in his 
possession, printed or published or exposed for sale, contrary to 
this Act, such sum, not exceeding one dollar and not less than ten 
cents, as the court determines,—which forfeiture shall be enforce
able or recoverable in any court of competent jurisdiction ; and 
a moiety of such sum shall belong to Her Majesty for the public 
uses of Canada, and the other moiety shall belong to the lawful 
owner of such copyright. 38 V., c. 88, s. 13.

33. Penalty for falsely pretending t<o have copyright.—Every 
person who has not lawfully acquired the copyright of a literary, 
scientific or artistic work, and who inserts in any copy thereof 
printed, produced, reproduced or imported, or who impresses on 
any such copy, that the same has been entered according to this
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Act, or words purporting to assert the existence of a Canadian 
copyright in relation thereto, shall incur a penalty not exceeding 
three hundred dollars:

(2) . Penalty for registering interim copyright without publish- 
ing.—Every person who causes any work to be inserted in the 
register of interim copyright and fails to print and publish, or re
print and republish the same within the time prescribed, shall in
cur a penalty not exceeding one hundred dollars:

(3) . Recovery and application of penalties.—Every penalty in
curred under this section shall be recoverable in any court of 
competent jurisdiction; and a moiety thereof shall belong to Her 
Majesty for the publie uses of Canada, and the other moiety shall 
belong to the person who sues for the same. 38 V., c. 88, s. 17.

34. Limitation of actions.—No action or prosecution for the 
recovery of any penalty under this Act, shall be commenced more 
than two years after the cause of action arises. 38 V., c. 88. s 27.
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52 VICTORIA.

Chap. 29.

An Act to amend “The Copyright Act,” Chapter sixty-two of 
the Revised Statutes.

[Assented to 2nd May, 1889.]

Voir:—This Act is not in force in Canada, the Bill having I teen reserv
ed. and the royal assent not having us yet been given.

HER MAJESTY, by and with the advice and consent of the Sen
ate and House of Commons of Canada, enacts as follows :—

1. S(étions 4 and 5 of R.8.C., c. 62, repealed; new sections.— 
Sections four and five of “The Copyright Act” are hereby re
pealed and the following substituted therefor :—

“4. Who may obtain copyright.—Any person domiciled in 
Canada or in any part of the British possessions, or any citizen 
of any country which has an International copyright treaty with 
the United Kingdom, in which Canada is included, who is the 
author of any hook, map, chart or musical or literary composition, 
or of any original painting, drawing, statue, sculpture or photo
graph, or who invents, designs, etches, engraves or causes to he 
engraved, etched or made from his own design, any print or en
graving, and the legal representatives of such person or citizen, 
shall have the sole and exclusive right and liberty of printing, re
printing, publishing, reproducing and vending such literary, sci
entific, musical or artistic works or compositions, in whole or in 
part, and of allowing translations to be printed or reprinted and 
sold of such literary works, from one language into other lan
guages, for the term of twenty-eight years from the time of re
cording the copyright thereof in the manner and on the condi
tions. and subject to the restrictions hereinafter set forth.
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“5. Conditions for obtaining copyright.—The conditions for 
obtaining such copyright shall be that the said literary, scientific, 
musical or artistic work shall, before publication or production 
elsewhere, or simultaneously with the first publication or produc
tion thereof elsewhere, be registered in the office of the Minister 
of 4griculture, by the author or his legal representatives, and 
further that such work shall be printed and published or pro
duced in Canada, or reprinted and republished or reproduced in 
Canada, within one month after publication or production else
where ; but in no case shall the sole and exclusive right and privi
lege in Canada continue to exist after it has expired in the coun
try of origin :

“(2). Exception.—No immoral, licentious, irreligious, or trea
sonable or seditious literary, scientific or artistic work shall be the 
subject of such registration or copyright :

“ (3). Reprints previously imported may be sold.—If any such 
copyright work has been reprinted previously to the coming into 
force of this Act, any person who has, previously to such date, 
imported any foreign reprints, may dispose of such reprints by 
sale or otherwise ; but the burden of proof of establishing the ex
tent and regularity of the transaction shall, in such case, be upon 
such person :

“ (4). Previous contract for supplying reprint may be fulfilled. 
—In the ease of any person who has contracted, previously to the 
coming into force of this Act, to supply any reprint of any work, 
either in its complete state or by serial numbers, of which work 
copyright has been obtained either in the United Kingdom or any 
such country as aforesaid, but not in Canada, such person shall be 
entitled to complete such contract, and, subject to the provisions 
of the Acts respecting duties of Customs, to import the same ; but 
the burden of proof of establishing the extent and regularity of 
the transaction shall, in such case, be upon such person.”

2. Section 6 repealed.—Section six of the said Act is hereby 
repealed.

3. License, if no copyright is taken out.—If the person en
titled to copyright under the said Act as hereby amended fails to
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take advantage of its provisions, any person or persons domiciled 
in Canada may obtain from the Minister of Agriculture a license 
or licenses to print and publish or to produce the work for which 
copyright, but for such neglect or failure, might have been ob
tained; but no such license shall convey exclusive rights to print 
and publish or produce any work;

(2). Royalty to be paid.—A license shall be granted to any ap
plicant agreeing to pay the author or his legal representatives a 
royalty of ten per centum on the retail price of each copy or re
production issued of the work which is the subject of the license 
and giving security for such payment to the satisfaction of the 
Minister.

4. How collected and paid.—The royalty provided for in the 
next preceding section shall be collected by the officers of the De
partment of Inland Revenue, and paid over to the persons en
titled thereto, under regulations approved by the Governor in 
Council; but the Government shall not be liable to account for 
any such royalty not actually collected.

f>. Importation from foirign countries may be prohibited.— 
Whenever, under the foregoing provisions of this Act, a license 
has been issued permitting the printing and publishing or the 
producing of any work, and evidence has been adduced to the 
satisfaction of the Governor in Council that such work is in course 
of being printed and published or produced in such manner as 
to meet the demand therefor in Canada, the Governor General 
may, by proclamation published in the Canada Gazette, prohibit 
the importation, while the author’s copyright or that of his as
signs is in force, subject to the provisions hereinafter contained, of 
any copies or reproductions of the work to which such license re
lates; but if, at any time thereafter, it is made to appear to the 
Governor in Council that such work is not, under such license, 
printed and published or produced in such manner as to meet 
such demand, the Governor General may, by proclamation pub
lished as aforesaid, revoke such prohibition.

6. No prohibition of importation from United Kingdom.— 
Nothing in this Act contained shall be deemed to prohibit the irn-
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portât ion from the United Kingdom of copies of works of which 
the copyright is there existing, and which are lawfully printed 
and published there, nor shall anything in this Act contained be 
deemed to apply to any work for which copyright has been ob
tained in the United Kingdom or in any such country as afore
said before the coming into force of this Act; but the law in force 
at the time of the coming into force hereof shall be deemed to be 
still in force as respects such works.

7. Commencement of Act.—The foregoing provisions of this 
Act shall come into force on a day to be named by proclamation 
of the Governor General.

53 VICTORIA.

Chap. 12.

An Act to amend “The Copyright Act.”

f Assented to 24th April, 1890.]

IIRR MAJESTY, by and with the advice and consent of the Sen
ate and House of Commons of Canada, enacts as follows:—

1. R.8.C., c. (12, s. 19 amended.—Section nineteen of ** The 
Copyright Act“ is hereby amended by adding thereto the follow
ing sub-section :—

“ (3). Jurisdiction of Exchequer Court.—The Exchequer Court 
of Canada shall be a competent court within the meaning of this 
Act, and shall have jurisdiction to adjudicate upon any question 
arising under this section, upon information in the name of the 
Attorney General of Canada, and at the relation of any party in
terested. ’ ’
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54-55 VICTORIA.

Chai*. 34.
An Act to amend the Copyright Act.

| Assented to 28th August, 1891.]

HER MAJESTY, by and with the advice and consent of the Sen
ate and House of Commons of Canada, enacts as follows :— 

1. li.S.C., e. 62. x. 19 amended.—Section nineteen of “The 
Copyright Art," chapter sixty-two of the Revised Statutes, as 
amended by the Act fifty-third Victoria, chapter 12. is hereby 
further amended by striking out of sub section three the words 
“and at the relation of any party interested/’ and substituting 
therefor the words “or at the suit of any person interested.”

58-59 VICTORIA.

Chap. 37.

An Act to amend the Copyright Act.

\ Assented to 22nd July, 1895.]

HER MAJESTY, by and with the advice and consent of the Sen
ate and House of Commons of Canada, enacts as follows :—

1. R.S.C., e. 62. s. 9 amended. Deposit of copies of hooks, etc., 
in Department of Agricultare- Section nine of The Copyright 
Act, chapter sixty-two of the Revised Statutes of Canada, is here
by amended, by substituting the word “three” for the word 
“two” in the second line thereof.

2. Section 10 amended.- Section ten of the said Act is hereby 
amended by substituting the word “three” for the word “two” 
in the first line thereof, and by adding the words “and one in the 
British Museum" after the word “Canada” in the last line 
thereof.
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3. 52 Viet, (/>.), e. 29, s. 3 amended. Sub-section one of 
section three of chapter twenty-nine of the Statutes of 1889, 
amending The Copy rig lit Art, is hereby repealed and the fol
lowing substituted therefor :—

“3. License, if no copyright is Ink en out. If any person en
titled to copyright under the said Act as hereby amended, neg
lects or fails to take advantage of its provisions, or, having ob
tained copyright thereunder, at any time after the first publica
tion in Canada of the work for which copyright has been 
so obtained, fails to print and publish in Canada the work 
for which copyright might have been or has been so obtained as 
aforesaid in sufficient numbers and in such manner as to meet the 
demand in Canada for such work, any person or persons domi
ciled in Canada may obtain from the Minister of Agriculture a 
license or licenses to print and publish or to reproduce such work 
in Canada, but no such license shall convey exclusive right to 
print and publish or produce any work.

4. Section 5 amended.—Section five of the said Act is hereby 
amended by adding after the word “force” in the ninth line 
thereof, the words, “or would have been in force had copyright 
for the work been obtained in Canada under the provisions of sec
tions four and five of the Act as hereby amended.”

Section 5 further amended.—The said section five is hereby 
further amended by adding the following words thereto :—“ Pro
vided. however, that as to any work for which copyright has been 
obtained in Canada, the Governor in Council may, upon its be
ing established to bis satisfaction that the holder of such copy
right is prepared and bond fide intends during the remaining per
iod of his term of copyright to print and publish such work in 
Canada in sufficient numbers and in such manner as to supply the 
demand for such work in Canada, revoke all licenses for the 
printing and publication of such work then in force ; but such 
revocation shall uot render unlawful the subsequent sale and dis
posal in Canada of all or any of the copies of such work then 
printed under the authority of the license so revoked.”
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63-64 VICTORIA.

Chap. 25.

An A et to amend the Copyright A et.

I Assented to 18f/t July, 1900. |

HER MAJESTY, by and with the adviee and consent of the Sen
ate and House of Commons of Canada, enaets as follow*:

1. In cast of licenst to rt print book copyrighted in I’. K. or 
Hrilisli goss< ssion. 1 linisltr may prohibit importation of other 
rt prints. If a book as to which there is subsisting copyright 
under Tht Copyright Act has been first lawfully published in any 
port of 11er Majesty's dominions other than Canada, and if it is 
proved to the satisfaction of the Minister of Agriculture that the 
owner of the copyright so subsisting, and of the copyright ac
quired by such publication lias lawfully granted a license to re
produce in Canada, from movable or other types, or from stereo
type plates, or from electroplates, or from lithograph stones, or by 
any process Tor facsimile reproduction, an edition or editions of 
such book designed for sale only in Canada, the Minister may. 
notwithstanding anything in Tin Copyright Act, by order under 
bis hand, prohibit the importation, except with the written con
sent of the licensee, into Canada, of any copies of such hook 
printed elsewhere: provided that two such copies may be specially 
imported for the bonô fide use of any public free library or any 
university or college library, or for the library of any duly incor
porated institution or society for the use of the members of such 
institution or society.

2. Suspension or revocation of prohibition.—The Minister of 
Agriculture may at any time in like manner, by order under his 
hand, suspend or revoke such prohibition upon importation if it 
is proved to his satisfaction that —
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(<i.) tin* license to reproduce iu Canada has terminated ur ex
pired ; or

(It.) tlu* reasonable demand for tile hook in Canada is not suf- 
Ifeieiitly met without importation ; or

(c.) the hook is not, having regard to the demand therefor iu 
( 'n , being suitably printed or published : or

( rZ. ) any other state of things exists on account of which it is 
not in the public interest to further pr importation.

8. Failure of liccnsn Iu supply book. At any time after the 
importation of a hook has been prohibited under section 1 of this 
Act, any person resident or being in Canada may apply, either 
directly or through a book-seller or other agent, to the person so 
licensed to reproduce such book, for a copy of any edition of such 
hook then on sale and reasonably obtainable in the United King
dom or some other part of Her Majesty’s dominions, and it shall 
then he the duty of the person so licensed, as soon as reasonably 
may he. to import and sell such copy to the person so applying 
therefor, at the ordinary selling price of such copy in the United 
Kingdom or such other part of Her Majesty’s dominions, with 
the duty and reasonable forwarding charges ad led: and the fail
ure or neglect, without lawful excuse, of the person so licensed to 
supply such copy within a reasonable time, shall he a reason for 
which the Minister may. if he sees fit. suspend or revoke the pro
hibition upon importation.

4. Customs Department to be notified.—The Minister shall 
forthwith inform the Department of Customs of any order made 
by him under this Act.

5. Finally for unlawful importation.—All books imported in 
contravention of this Act may he seized by any officer of Customs, 
end shall he forfeited to the Crown and destroyed; and any per
son importing, or causing or permitting the importation, of any 
hook in contravention of this Act shall, for each offence, he liable, 
upon summary conviction, to a penalty not exceeding one hun
dred dollars.

10

9



COMMERCIAL LAW REPORTS
OF CANADA.

(ANNOTATED.)

BEING REPORTS OF IMPORTANT DECISIONS RELATING TO 
COMPANIES, BANKS AND BANKING, INSURANCE, 

INSOLVENCY, AND SIMILAR SUBJECTS IN 
THE FEDERAL AND PROVICIANL 

COURTS, TOGETHER WITH 
ANNOTATIONS.

IN THE HIGH COURT OF JUSTICE FOR ONTARIO.

( Before STREET, J.)

R. E. Denison v. J. J. Taylor.

f'ontract—Sole of floods—Warranty—Absolute—Breach of—Latent defect 
—“ Burglar-proof ”—“ Reasonable protection against burglars”—
Measure of damages—Consequential damages.

During negotiations for the sale of a vault door between the defendants, 
safe makers, and the plaintiffs, a private banker, the former wrote en
closing cuts from their sample book of three vault doors called Nos. fi7, 
G8, and 69; the two latter were “ fire and burglar proof vault doors." No. 
67 was called "fire proof vault door with chilled steel lining " and was 
described as being " made with a lining of chilled steel covering the entire 
surface of outer door." In a former letter No. 67 had been described as 
“ protected by hardened drill-proof plate.” The plaintiff replied to this, 
“Would No. 67 furnish a fair protection against burglars?” To which 
the answer was “ Number 67 door gives both fire and burglar proof pro
tection.” The plaintiff purchased the door on these representations and 
some months later it was blow open by burglars.

field, that, on a true construction of the correspondence, no absolute war
ranty or insurance against burglary had been given by the defendants, but 
that they did warrant 41) a fair i.e., a reasonable protection against 
burglars and, also, that (2) the entire surface of the door was protected 
by hardened drill-proof plate composed of chilled steel.

Held, further, that ns the door was not lined with chilled steel and, hence, 
not burglar-proof to any extent as capable of being drilled by an ordinary 
hand drill, all the warranties had been broken, but that the loss of the 
money contained in the vault was not a natural consequence of the defects 
in the vault door and the proper measure of damages was the price paid 
for the door.

1—C.L.R. ’03.
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This was an action to recover damages for loss sustained by 
the destruction of a vault door furnished to the plaintiff by the 
defendants on certain representations, and for certain property 
destroyed and money and valuables removed from the vault. The 
facts appear in the judgment of Street, J.

The action was tried at St. Catharines on the 5th, 6th and 7th 
of May, 1903, without a jury.

Hellmuth, K.C., and Denison, for the plaintiff.
Casscls, K.C., and W. II. Blake, K.C., for the defendants.

May 28, 1903. Street, J. :—The plaintiff is a private 
banker carrying on business at Niagara-on-the-Lake, and the 
defendants are safemakers carrying on business at Toronto. 
The plaintiff alleges in his statement of claim that he 
entered into negotiations with the defendants in August 
and September, 1902, for the purchase by him from them 
of a fire and burglar proof vault door for the safe keeping of 
money and other valaubles which were from time to time in his 
possession in the ordinary course of his business as a banker; 
that tin- defendants during the negotiations represented to the 
plaintiff that a certain vault door described in their catalogues 
ami circulars as No. 67, was burglar proof and afforded fire and 
burglar proof protection; and further that the outer door of the 
said vault door No. 67 was 1% inches thick, that the entire 
surface was protected with hardened drill proof plate * * * 
and that the same was built with a lining of chilled steel cover
ing the entire surface of the outer door; and that the defendants 
warranted and guaranteed the truth of the facts aforesaid; that 
the defendants also entered into a certain guarantee or war
ranty with the plaintiff whereby they warranted and guaranteed 
that the said vault door No. 67 was fire and burglar proof and 
afforded fire and burglar proof protection; that the plaintiff 
relying upon the truth of such representations and upon the 
guarantees and warranties aforesaid purchased from the defen-
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dants a vault door No. 67 and paid them $250 therefor; that the 
said vault door was not fit for the purposes for which it was in
tended and was not burglar proof and did not furnish burglar 
proof protection; nor was the outer door thereof 1 yH inches 
thick, nor was the entire surface protected with hardened drill 
proof plate nor with a lining of chilled steel ; that by reason of 
the misrepresentations and breaches of warranty aforesaid, bur
glars were able to open such vault door on 11th November, 1902, 
and destroyed the said vault door and destroyed property in such 
vault to the value of $200 and took therefrom money and valu
ables to the extent of $1,800, and the plaintiff claims $250 for the 
said vault door, $200 for the property so destroyed in his vault 
and $1,800 for the money and valuables taken away.

The defendants in their defence deny making any mis
representations, and deny that they entered into the warranties 
alleged ; they allege that the vault door purchased by the plain
tiff was known in the trade and to the plaintiff and the public 
as the fire and burglar proof description of door and a state
ment to a purchaser that such door was burglar proof would be 
understood to mean that it combined certain structural features 
used in the description of door described as burglar proof; that 
there were many varieties of such doors, ranging in price from 
$250 to many thousands of dollars, as the plaintiff well knew, 
and that the plaintiff chose the cheapest of them knowing that he 
must expect to receive a much less degree of protection against 
burglars than the purchaser of the most expensive would receive.

The plaintiff wrote the defendants on 27th August. 1902, 
upon notepaper headed “R. E. Denison, Hanker,” ‘‘Can you give 
me a rough estimate of what a burglar proof door with proper 
frame complete will cost !” The defendants replied on 28th 
August, 1902, “We can build you a burglar proof door of any 
size and description you wish. The cheapest door we now make 
is $250. * * * The door we have reference to is our No. 67, 
the outer door being 1% inches thick, the entire surface pro
tected with hardened drill proof plate. * * * Next better
quality of door to this is one V/> inches thick at $400 and the
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next $550.” In this letter they enclosed cuts from their sample 
book ol‘ three vault doors called Nos. 67, 68 and 69; the two latter 
were ‘‘Fire and Burglar Proof Vault Doors.’’ No. 67 was called 
‘‘Fire Proof Vault Door with chilled steel lining,” and the 
printed note below the cut read as follows: ‘‘The above cut 
represents our vault door suitable for Postoffices, Court Houses, 
Insurance Offices, etc., and are made with a lining of chilled 
steel covering the entire surface of outer door.”

The plaintiff replied to this: ‘‘Would No. 67 furnish a fair 
protection against burglars ? Kindly answer this before Tues
day.” The defendants replied on September 2, 1902, by tele
gram, ‘‘Letter just received. Number 67 door gives both fir»* 
and lmrglar proof protection.” On 11th September the plaintiff 
wrote to the defendants, ‘‘Please forward by first boat vault door 
No. 67 referred to in our recent correspondence and draw on me 
for amount,” and on the same day the defendants wrote to the 
plaintiff accepting his order. On 11th November, 1902, the 
plaintiff wrote the defendants that the door had been blown open 
by burglars and that from the ease with which the lock was 
forced he thought the door was defective and that he would look 
to them for his loss. From the evidence I should come to the 
conclusion that the handle to the spindle by which the lock is 
turned had been knocked off" and dynamite had been introduced 
between the spindle and the door plates; the explosion of the 
dynamite then stripped the nuts which held the door plates to
gether, and gave easy entrance to further explosives by which 
the door was wrecked. It appears from the evidence that less 
than half an hour’s work by an expert would accomplish this 
result. The door having l>een taken to pieces during the progrès® 
of the trial it was found that the centre layer of the three layers 
making up the door, which was supposed and represented to be 
hardened drill proof plate, was neither hardened nor drill proof, 
and was easily perforated by an ordinary hand drill in a minute 
and a half.

I am asked by the plaintiff’s counsel to construe the corre
spondence between the parties as containing an absolute
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warranty on the part of the defendants that the door furnished 
by them to the plaintiff was proof against the efforts of burglar? 
without qualification as to time or place. This, as has been 
pointed out in the cases, would in fact amount to a contract by 
the defendants insuring for years, if not for all time, the contents 
of the vault, whatever they might be, against burglars; Walker 
v. Milner, 4 F. & F. 745; Herring v. Skaggs, 62 Ala. 180; San
born v. Herring. 6 Am. Law. Keg. N.S. 457.

Such a contract might of course be made, but the respon
sibility incurred under it would be so great, that the intention of 
the parties to make it ought clearly to appear.

I think the circumstances here negative an intention on the 
part of the defendants to give a warranty so far reaching; and 
it is apparent, I think, that the plaintiff did not expect to ask for 
one. The wood-cuts taken from the defendants’ catalogue which 
they sent him before the contract was made showed several doors 
of which he chose the cheapest. The more expensive ones—those 
he rejected—were called “Fire and Burglar Proof Vault 
Doors”; the one he chose wras called only “Fire Proof Vault 
Door.” He cannot reasonably be supposed to have expected the 
same security against burglars from a cheap door which the 
makers only called “Fire Proof” as from an expensive one 
which they called Burglar Proof as well as Fire Proof. Ilis viexv 
at the time was expressed by the terms of the letter he wrote 
them asking whether the door in question would furnish “a fair 
protection against burglars.” The defendants’ reply to this 
letter was a telegram that the door in question “Clives both fire 
and burglar proof protection.” It would be straining the 
language of this reply to construe it into a warranty that no fire 
however hot and however long continued could destroy the doors, 
and that no burglar however skilful could with sufficient time at 
his disposal break through them, and I must therefore I think 
determine that no absolute warranty or insurance of this kind 
was given. If no absolute warranty was given, then I think the 
warranty which was given is that which would have been created 
by an answer simply in the affirmative to the plaintiff’s question
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whether the door in question would furnish “a fair protection 
against burglars.” The defendants therefore I think did war
rant in this part of the correspondence that the door in question 
would furnish a fair, that is to say, a reasonable protection 
against burglars; and in a former part of the correspondence 
that the entire surface of the door was protected by hardened 
drill proof plate which was composed of chilled steel. The war
ranty that the door would furnish a reasonable protection against 
burglars means, 1 think, that so far as the thickness of the plates 
used would admit, the securities against burglary were us com
plete as the experience of safe makers could make them. The 
more expensive doors had thicker plates, which enabled the 
manufacturers to make closer fitting spindles, and so offered or 
were supposed to offer, greater protection against burglars than 
than the door selected by the plaintiff.

In my opinion all the warranties I have referred to as having 
been given were broken. Through the negligence of the defen
dants’ workmen, and not by any wilful aet of the defendants, 
the door which they sold to the plaintiff was. as it now appears, 
lacking in the simplest and first requisite which should be found 
in a door intended to resist burglars, that is to say, a chilled steel 
or drill proof lining. The lining which was intended to be drill 
proof was there, but it lmd not been chilled and could therefore 
be easily drilled in any part by an ordinary hand drill. This de
fect however was not taken advantage of by the burglars who 
robbed the plaintiff. They appear to have proceeded upon the 
assumption that the door was drill proof and they adopted other 
means of introducing their explosive than by attempting to drill 
the door. I should find upon the evidence before me that even 
had this door been as complete as doors of the same thickness 
could be made, so far as the experience of safe makers extended 
at the time it was sold, it would not have resisted the attack of 
the burglars who broke it open, taking into consideration the 
favourable circumstances under which they worked, and the 
means at their command. The warranties given however have 
been broken as I have pointed out, and the question is as to the
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amount of damages recoverable. I find that the loss of the money 
contained in the vault was not a natural consequence of the de
fects in the vault door, because the presence of those defects was 
not the reason why the burglars were enabled to break it open, 
and the result would not have been different had the defects 
been absent.

The ordinary rule as to damages where an article supplied 
with a warranty that it is of a particular character or fit for a 
particular purpose proves to be of a different character or unfit 
for the purpose for which it is supplied, is that the purchaser is 
entitled to the difference in value between the article supplied 
and one which would have complied with the warranty. That 
rule is easily applied where the article actually supplied and that 
which should have been supplied have each some commercial 
value. In the present case it is difficult to apply it; the plaintiff 
needed a door which should afford reasonable protection against 
burglars and the defendants supplied a door which they war
ranted would give that protection. Being applied to the purpose 
for which it was intended it was found not to comply with the 
warranty and was rendered practically valueless. The defect was 
a concealed one and under ordinary circumstances was only dis
coverable by a test which would destroy it. The defendant, 
Thomas West, in his evidence says that the door would not be 
called burglar proof without the chilled steel plate, which this 
door was warranted to contain and did not contain. The plain
tiff therefore did not get that which he paid for and which the 
defendants warranted he should get; what they gave him in its 
place has become useless and valueless while being put to the 
use for which it was intended. It is not therefore the case of a 
partial loss, as it would have been had it been a mere case of a 
difference in commercial value, but that of a total loss like that 
of the broken carriage pole in Hamlall v. Newson, 2 Q.B.D. 102.

The plaintiff is entitled in my opinion therefore to recover as 
damages the price, $250, which he paid to the defendants for the 
door in question and the costs of the action.
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Notes:

Warranty as Distinguished From Insurance.

Such a warranty as was set up in the case above—an absolute 
warranty of perfect security—must necessarily be express and it 
may well lie a question whether, even if actually given, it would 
be legal and valid. The ordinary meaning of warranty is cer
tainly as to some present, latent incident of the article sold ; as 
for instance, of copper sheathing for a barge that it is sound or 
reasonably fit for its purposes, though there may be, perhaps, a 
specific warranty that it shall last for a specific time, at the or
dinary wear and tear: Jones v. Bright (1829), 5 Bing. 533.

A warranty is a representation made part of the contract. 
This implies that it is a representation of some certain and exist
ing—past or present matter affect, known or capable of being 
known: Bower v. Burnham, 4 A. & E. 473; Powell v. Horton, 
2 B.N.C. (>(>8. Again, a warranty that is absolute is a warranty 
of something which a man can undertake, but he cannot as to 
something future, unless it is necessarily the consequences of 
something present and containing in the nature of the article. All 
cases of warranty appear to to some present certain prop
erty, or quality, or condition of the article: Brown v. Elkington 
(1841), 8 M. & W. 132: the only difference between a representa
tion and a warranty being that a mere representation is not part 
of the contract and a warranty is a representation which is so : 
Hopkins v. Elkington (1854), 15 C.B. 130. It would seem that 
a warranty is something which, if not part of the contract, would 
render the seller liable, if it were wilfully false; that is, that it 
must be something which could tie wilfully false, and could be 
reasonably understood to be a matter of absolute undertaking. 
But a statement that an article would last a hundred years or 
that it would resist all future and indefinite violence could not 
be understood by anyone as being wilfully untrue or as being an 
absolute undertaking. That would be to turn warranty into in
surance. On the other hand, so far as anything is a matter of 
absolute certainty, it may be a subject of warranty, as for in
stance, that a steel beam will resist a certain pressure ; for that 
is a matter of mechanical science. But, again, it would be a war
ranty only that the steel beam now, or within a reasonable time, 
having regard to the life of such a beam, and with ordinary wear 
or tear would bear such a pressure. There would be an absurdity

52
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in a warranty that it would resist all future efforts of scientific 
or mechanical ingenuity to test, weaken or destroy it.

In Walker v. Milner (1866), 4 F. & F. 745, a jeweller brought 
action against a firm of safe makers for the breach of an alleged 
warranty that the safe sold to him was strong enough to resist all 
attempts that might thereafter be made to force it open. It was 
broken open more than six years after the sale and there was evi
dence that it was broken open easily. But it was held that the 
warranty as set up at the trial—an absolute warranty of perfect 
safety for all time to come—was so extensive, even if it would be 
valid, as was doubted, that it was not sustainable by proof of 
mere representations that the safe would be strong enough to re
sist burglars.

If a manufacturer sells a safe with an express warranty that 
it is burglar proof or upon representations to that effect fraudu
lently made with intent that they should form part of the con
tract the purchaser can recover the value of the money and goods 
lost : Sanborn v. Herring (1866), 6 Am. Law Reg. N.8. 457. In 
the notes to this case it was said that an undertaking against all 
possible force and skill of all future burglars is like a contract of 
insurance and such a warranty could not be created by general 
words of warranty. And Herring v. Skaggs (1878), 62 Ala. 180 
laid down that in the absence of fraud or bad faith, the proper 
ne usure of damages in a suit by a purchaser of a safe against the 
maker who warranted it burglar proof was the difference between 
the value of the safe as it was and what would have been its 
value if it had been as represented, and not the consequential 
damage sustained in the loss of valuables, money, etc.

*ee also the able notes following the reports of the Walker 
v. Milner and Sanborn v. Herring cases.
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(IN THE COURT OF APPEAL FOR ONTARIO.]

Dillon v. The Mutual Reserve Fund Life Association.

Lift Insurance—Application—Misrepresentation an to Ay and Health—Effect 
of---- Evidence—Onus—Rond fide*.

Where in an application for insurance it was erroneously stated that the 
applicant was forty-one years of age when he was really forty-four.

Held that, evidence "was admissible to show that the statement was made in 
good faith and without intention to deceive.

Ci rri v. Ancient Order of Forester* (1897), 28 O. R. Ill: 25 O. R. 22-28, and 
Hargrore v. Royal Templar* of Temperance (1901), 2 0.L.R. 120 followed. 

Where a statement as to age is found to he material and untrue, it lies upon 
the person seeking to uphold the contract to make proof that the statement 
was made bond fide and without intention to deceive.

A new trial ordered to allow plaintiff to bring in evidence of good faith.

This was an appeal by the defendants from the judgment 
of Britton, J., at the trial of this action, which was brought 
by Elizabeth Dillon, widow of the late John Dillon, on a policy 
of insurance on his life taken out in the Provincial Provident 
Institution, the liabilities of which company were assumed by 
the defendants. The defence to the action was fraud, conceal
ment and misrepresentation in the application for insurance— 
(a) in respect of the applicant’s health ; (b) in respect of his 
age.

The case was tried at Owen Sound on February 25th and 
26th, 1902, before Britton, J., and a jury.

Certain questions were submitted to the jury, who gave a 
verdict in favour of the plaintif! on all questions except as to 
the age of the insured, which they found had been wrongly 
stated, but not with intention to deceive. On this verdict 
Britton, J., entered judgment for the plaintiff, less the amount 
of difference in premium as provided by R.S.O. 1897, ch. 203, 
sec. 149.*

* R.S.O. 1897, ch. 203, sec. 149 (1)—Where the age of a person is material 
to any contract, and such age is given erroneously in any statement or 
warranty made for the purposes of the contract, such contract shall not. he 
avoided by reason only of the age being other than as stated or warranted, if 
it a pi >ears that such statement or warranty was made in good faith and with-
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The appeal was argued on November 28th, 1902, before 
Moss, C.J.O., and Garrow and Maclaren, JJ.A.

E. D. Armour, K.C.,and R. B. Henderson, for the appellants.
/. B. Lucas and IV. H. Wright, for the respondents.
In the arguments, the following references were made : 

Jackaov v. Grand Trunk R.W. Co. (1901), 2 O.L.R. 689, 32 
S.C.R. 245; Thomson v. Weems (1884), 9 App. Cas. 671 ; Jordan 
v. Provincial Provident Institution (1898), 28 S.C.R. 554 ; 
Connecticut Mutual Life Ins. Co. of Hartford v. Moore (1881), 
6 App. Cas. 644 ; Confederation Life Association v. Miller 
(1887), 14 S. C. R. 330; Hayes v. Union Mutual Life Assur
ance Co. (1879), 44 U. C. R. 360 ; Cei'ri v. Ancient Order of 
Foresters (1898), 25 A. R. 22 ; Dolan v. Mutual Resei*ve Fund 
Life Association (1899), 173 Mass. 197 ; Home Mutual Life 
Association of Pennsylvania v. Gillespie (1885), 110 Penn. 
84,89: and Corbett v. Metropolitan Life Ins. Co. (1899). 89 
N Y. St. Rep. 775. R.S.O. 1897, ch. 203, secs. 144, 149.

January 26,1903. The judgment of the Court was delivered 
by Moss, C.J.O.:—The main defences to this action were that in 
his application, made on January 27th, 1891, the insured John 
Dillon untruly stated that he was born on August 24th, 1850, 
and was then forty-one years of age, the fact being that he 
was nearly forty-four ; and, further, that in the same applica
tion, he untruly stated that he had not at the date of the 
application, and never had, the disease of abscess or of open 
sore, the contrary being the fact.

At the trial the defendants proved beyond reasonable doubt 
that the insured was in fact nearly forty-four years of age at 
the date of the application, instead of forty-one as therein 
stated.

out any intention to deceive, but the person entitled to recover on such 
contract shall not lie entitled to recover more than an amount which bears the 
same ratio to the sum t hat such person would otherwise lie entitled to recover 
as the premium proper to the stated age of such |ierson bears to the premium 
proper to the actual age of such |ierson, the said stated age and the actual age 
being both taken as at the date of the contract . .
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Counsel for the plaintiff was proceeding to elicit evidence 
from James Clark, a witness called for the defendants, as to 
statements made by the insured many years before the 
application, tending to shew his belief that he was born in 
1850, but objection was taken by counsel for the defendants, 
and the learned trial Judge having indicated his view as in 
favour of the objection, the witness was not allowed to answer 
fully.

We think that the evidence sought to be elicited was 
admissible for the purpose of shewing that the statement 
regarding his age made by the insured in the application was 
made in good faith and without intention to deceive, and that 
the witness ought to have been allowed to answer fully. There 
seems to us to be no valid objection to the admissibility of such 
evidence on the question of good faith, and the jury should 
have been allowed to hear all that the witness could say : 
Fellowes v. Williamson (1829), M. & M. 306; Vacher v. Cocks 
(1829), M. & M. 353; Cerri v. Ancient Order of Foresters, 
28 O.R. Ill, and in appeal, 25 A.R. 22-23 ; Hargrove v. Royal 
Templars of Temperance (1901), 2 O.L.R. 126.

At the conclusion of the evidence the learned trial Judge 
put certain questions to the jury, and amongst them the 
following, bearing on the question of age :—

1. Was the statement by the deceased that he was born on 
the 24th of August, 1850, untrue ?

2. If not true, is that statement material except as to fixing 
the amount of premium ?

3. Was any untrue statement made by the deceased John 
Dillon material to the contract of insurance, and if so, what 
statement ?

And, after considerable discussion, he added the following :
8. If you find that the deceased misstated his age, did he 

do so in good faith, believing it to be true, and without any 
intention to deceive the company ?

Counsel for the defendants objected that there was no 
evidence on which the jury could find good faith and want of
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intention to deceive, but the learned Judge submitted the 
question, observing that the objection would still be open to the 
defendants.

The answers of the jury to these questions were as follows :
To the first—“ Yes.”
To the second—“ No.”
To the third—“ That respecting his age.”
To the eighth—“ Yes.”
Questions were also put on the second branch of the 

defence, and upon the answers to them and the answers above 
set forth, judgment was entered for the plaintiff'.

Upon the appeal the defendants contended that the jury 
having by their answers to the second and eighth questions 
found that the statement made by the insured as to his age was 
material, and there being no evidence to support the finding of 
good faith and want of intention to deceive, judgment should 
have been entered for the defendants. Plaintiffs counsel took 
the position that under the pleadings, and in view of section 14$) 
of the Insurance Act, R.S.O. 1897, ch. 203, the onus was on 
the defendants to shew want of good faith and an intention to 
deceive. Hut we do not think the language of the section 
warrants this contention. We think that where the statement 
as to the age is found to be material and untrue, an avoidance 
of the contract follows, unless that result is prevented by its 
being made to appear that the statement was made in good 
faith and without intention to deceive. And it must lie upon 
the person seeking to uphold the contract to make proof of it.

The jury found that the statement was material and untrue, 
and on those findings the defendants were entitled to judgment 
in their favour if the jury could not properly find that the 
statement was made in good faith and without intention to 
deceive.

But the plaintif!' was interfered with and prevented from 
eliciting evidence on the point. And we think there should be 
a new trial to afford the plaintiff an opportunity of adducing 
evidence on the point.
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As there is to be a new trial, we do not enter upon a 
discussion of the other branch of the case further than to say 
that we think it would have been more satisfactory if, in 
addition to or in lieu of some of the questions put to the jury, 
other questions framed in such manner as to obtain direct 
findings on the point of whether or not the statements made by 
the insured that neither at the date of the application nor 
previously thereto had he the disease of abscess or open sore, 
were untrue, and if so, whether such statements were material 
had been submitted to the jury. The question in the applica
tion is not whether the insured ever had an abscess or an open 
sore, but “ Have you now (i.e., at the date of the application) 
or have you ever had any of the following diseases or 
complaints ?” And amongst others enumerated are “ abscess ” 
and “ open sore.”

And the opinion of the jury might very properly be taken 
upon the point of whether the existence of an abscess or open 
sore in earlier years was something material to be stated by 
the insured in answer to the interrogatories : Connecticut 
Mutual Life Ins. Co. of Hartford v. Moore, 41 U.C.R. 497, 3 
A.K. 230, 6 App. (/as. 644.

We may say further that we think the question of 
materiality was properly left to the jury.

There will be a new trial ; the costs of the former trial and 
of the appeal to be costs in the action.
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[IN THE HK1H COURT OF JUSTICE FOR ONTARIO ] 

[BOYD, C.]

Griffith v. Howes.

Life Insurance — Beneivient Society — Certificate. — Effect of Will on Insurance 
Money—“ Legal Heirs designated by Will”—Election—H.S.O. f 18S7), ch. 
186, secs. 5, 6, 7 and 10.

Where u testatrix, who had obtained a certificate of insurance in a benevolent 
society and had declared “ her legal heirs as designated by her will” to be 
the beneficiaries thereunder, devised the life insurance money to pay certain

Held, this disposition was inoperative as being repugnant to the statute under 
' which the insurance arose : R.S.O. 1887, ch. 130, secs. 5 and 10, and that 

the insurance moneys should go to the “legal heirs” designated in the will. 
Held, also, that the children of the testatrix were not bound to elect between 

the benefits specifically devised to them and the insurance money us the 
direction was nugatory and the will should be read as if the invalid clauses 
were expunged.

Hear/e v. Ureenbank (1749), 1 Ves. Sr. at p. 307, followed.

This was an action brought by the three infant children of 
Sarah Elizabeth Lowery, deceased, by their next friend, John 
Lowery, against the executors of the will of the said Sarah 
Elizabeth Lowery, for the construction of that will and for the 
determination of certain questions arising in the administration 
of her estate. The only question of general interest was as to 
the effect of the will upon insurance money payable under a 
benefit certificate issued in favour of the testatrix.

The testatrix on the 11th of November, 1889, being then 
the wife of one John A. Griffith and the mother of two 
children, Elizabeth Maud Griffith and John Arthur Griffith, 
obtained a certificate of membership in the Canadian Order of 
Chosen Friends, which certified that she was entitled to a 
benefit of not exceeding $1000, payable after her death to her 
children, Elizabeth Maud Griffith and John Arthur Griffith. 
Her husband, John A. Griffith, having died, the testatrix 
married John Lowery, and on the 25th of October, 1892, being 
then the mother of another child, Lena May Lowery, she 
surrendered the certificate of the 11th of November, 1889, and
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obtained a new certificate in the same terms, except that the 
benefit was declared to be payable to her “ legal heirs as 
designated by her will." The testatrix died on the 14th of 
November, 1892, leaving the three children and her husband 
her surviving, and having made the will in question in this 
action, dated the 30th of September, 1892, with a codicil dated 
the 10th of October, 1892. By the will she directed payment 
of all her debts ; gave to each of her three children by name 
specific properties and legacies : gave to her executors certain 
lots in the village of Parham and village of Sydenham in trust 
to sell them, and to apply the proceeds of sale as far as 
necessary for the purpose of paying oft* a mortgage made by her 
to one Warner; to pay $300 of the proceeds to her daughter 
Lena ; and to pay the balance to the three children. The will 
then continued : “My life insurance in the ‘Chosen Friends’ 1 
give and bequeath to my executors for the purpose of paying 
thereout all debts due by me at my decease, including the 
mortgage made by me to one Warner.” After some specific 
bequests to her husband, the testatrix left all the rest and 
residue of her estate to her brother “ to be distributed by him 
to all or such of my children as he shall think proper adding. 
‘And after all debts are paid the money remaining to be placed 
in the bank to the credit of my children." After the death of 
the testatrix the Order of Chosen Friends paid the money into 
Court, where it was when this action was brought.

The action was tried on the 2nd of April, 1903, at 
Kingston, before Boyd, C.

G. M. MacdonncU, K.C., for the plaintiffs.
W. H. Sullivan, for the defendants.

April 4. Boyd, C. :—The disposition by the will of the 
money is repugnant to the statute under which the insurance 
arises, by which it is declared that so long as any object of the 
trust remains, the money payable under the policy shall not be 
subject to the control of the creditors, or form part of the
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estate of the deceased : li.S.O. 1887, ch. 136, sec. 5, and by sec. 
10 it is to be paid so as to be “ free from the claims of any 
creditors." This woman’s legal heirs were the three children 
of her body. She had designated them by name in the first 
certificate, and under the statute they would have taken 
equally: ch. 136, sec. 7 (1). It was competent on the birth of 
the last child for her to vary or alter the statutory appointment 
by extending the benefits of the insurance to the third child, 
which would be the statutory result if the three had been 
simply named as beneficiaries: sec. 6. That is, I think, the 
legal result in this case. The disposal of the money by the 
will is inoperative, and the last certificate alone speaks, by 
which it goes to her legal heirs, and the three children answer
ing that description are named and referred to in what I take 
to be a sufficient “ designation ” to carry out the wishes of the 
deceased as expressed in the certificate. In the Oxford 
Dictionary “ designate ” is defined as “ to point out,” “ to point 
out by name or descriptive appellation." Here the will refers 
to “my son John Arthur Griffith,” “my daughter Lizzie Maud,” 
“ my daughter Lena,’’ and “ my three children.” I declare, 
therefore, that the insurance money and its accretions in Court 
go equally among these three children as “ legal heirs desig
nated ” in the will pursuant to the certificate : Moffet v. 
Catlierwood (1833), Ale. & Nap. 472; Mearns v. Ancient Order 
of United Workmen (1892), 22 O.R 34.

It is argued that a case of election arises in respect of the 
clause in the will disposing of the insurance money to pay debts, 
by which the children must choose between the insurance money 
(given away from them by the will) and the other benefits 
validly given to them by the will. But I incline to think that 
the will does not present a case of election, though the claim to 
the insurance money under the certificate may be contra
dictory of the direction to pay debts therewith. See Huggins 
v. Alexander (1741), unreported, cited in East v. Cook (1750), 
2 Ves. Sr. 30. The question arises only in respect of the 

2— C.L.R. '03.
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mortgage debt due on the farm, but by the terms of the will 
the payment of that debt is primarily charged on the Parham 
and Sydenham lots. These were sold, and the proceeds applied 
as directed by the will, but a balance of $347 was still left on 
the mortgage, which was paid by the executor, George Howes, 
out of his own money. Justice will be done by letting that 
stand as a charge on the farm in his favour, collectable when 
the two Griffith children attain 21. This will be without 
interest, as he is tenant and owner of the farm till that time. 
But on the general point as to election, though the cases are in 
conflict, I think the rule laid down by Pearson, J., in In re 
Warren 8 Trust» (1884), 26 Ch. D. 208, and followed by the 
Court of Appeal in Ireland in In re Haudcock’s Trusts (1889) 
23 L.R. Ir. 34, is applicable. He says: “ The ordinary case of 
election is when a testator attempts to give by his will property 
which belongs to some one else. Such a gift is not ex facie 
void." But when the gift is ex facie void it is the law which 
disappoints, and the attempted disposition is one forbidden by 
law. Here the statute controls and limits the destination of 
the insurance money, and the testatrix must be taken to know 
the law that her direction was nugatory, and the will is to be 
read as if the invalid clause were expunged : see Hearle v. 
Greenbank (1749), 1 Ves. Sr. 298, at p. 307.

[The learned Chancellor then dealt with some further 
questions not necessary to be reported, and continued :]

The costs, so far as the insurance money is concerned, of 
both parties to come out of that fund. As to the rest of the 
litigation let each party stand his own costs.
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[IN THE COURT OF APPEAL FOR ONTARIO ]

Ritchie v. Vermillion Mining Company.

Company—Mining—Directors—Majority—Power to sell whole property— 

Irregularity—Rights of minority—Shareholders—Shares held in Trust.

A mining company incorporated under the Ontario Companies Act, R.S.O. 
1897, ch. 191, and the Ontario Mining Companies Act, R.S.O. ch. 197, may 
sell nil the land owned by the company, provided the sale is made in good 
faith, and with the consent of the majority of the shareholders, and, even 
though irregularities in the proceedings occur and improper motives 
govern the majority, the sale cannot be attacked by a dissentent minority 
of the shareholders.

But a sale proposed to be made at a time of the year when inspection of 
the property is impracticable or impossible, or when the property is not in 
fit condition for inspection by intending purchasers may be restrained 
by injunction.

This was an appeal from the judgment of Street, J., re
ported below, in an action brought to restrain a sale by the 
defendant company of their mining lands. The facts appear 
in the judgment of Street, J., which follows :—

April 19. 1901. Street, J. :—The defendants, the Ver
million Mining Co., were incorporated on February 21st, 1888. 
under the provisions of the Act respecting the incorporation 
of joint stock companies then in force in this Province, being 
R.S.O. 1887. ch. 156, for the carrying on of mining operations 
and all other work in connection therewith in the district of 
Algoma. They acquired at the time of their incorporation a 
large tract of land in the townships of Denison and Graham 
in the district of Algoma, in payment for which partly paid-up 
shares of the company were issued. The capital of the company 
authorized by the letters patent was $240,000, divided into 2.400 
shares of $100 each. There is an unpaid balance of some $36 or 
$37 upon each share, and all the shares have been issued subject 
to this liability. Of these shares, thirteen are held by the 
plaintiffs, five are not represented in this litigation, and the 
other 2,382 are held by the defendants other than the defen
dant company. The assets of the company consist of some
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$6,000 or $8,000 in cash, the lands acquired at the formation 
of the company as above mentioned, and the uncalled capital 
on the shares, which amounts to about $88,000. The individual 
defendants are the acting directors of the company, and they 
have decided to sell the land. They have advertised for the past 
five months an auction sale of it to be held in Toronto on May 
13th, 1901, and this action is brought to restrain the sale. The 
defendants, the individuals, say that they have long since 
come to the conclusion that the assets of the company, even if 
the unpaid capital were called up, are utterly insufficient to 
enable them to open up and develop the property; that to do 
so would require from $400,000 to $500,000; that drillings 
made upon the property do not warrant the belief that there is 
any body of ore upon it justifying the large preliminary ex
penses, although the surface shewing is extremely rich, and 
that they have exercised their best judgment in refusing to 
proceed with the working and development of the lots. It 
further appears that the ^Government of the Province has 
threatened the forfeiture of the charter of the company by 
reason of work not having been proceeded with, and that the 
necessity for a sale of the lands in question has therefore be
come urgent.

The plaintiffs shew that the defendants are all shareholders 
in a company carrying on mining operations some twenty miles 
from the lands of the Vermillion Co., called the Canada Copper 
Company, and that the shares in the Vermillion Co., held by 
the defendants, have been purchased with the funds of the Can
ada Copper Co., and have been distributed pro rata amongst 
the shareholders of that company since this action was brought, 
having been theretofore held in trust for them by one of the 
defendants, except four or five shares which the other defen
dants have held in their individual names. And it is urged by 
the plaintiff's that the sale is being had in the interest of the 
shareholders in the Canada .Copper Co. rather than in that of 
the Vermillion Co.

The position appears to be this; the Vermillion Co. 1ms not
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assets of its own sufficient to enable it to develop its property; 
more than ninety-nine per cent, of its shareholders are opposed 
to making any effort to develop it, and are unwilling to pay up 
their shares in order to provide funds for the purpose. More
over, owing to the threatened action of the Government, it has 
become necessary to act at once, and the majority shareholders 
wish to sell the property.

Vnder these circumstances the only question appeal’s to me 
to be whether there is any power to make the sale. It is ob
jected that the sale being of the whole property of the company, 
apart from its cash and uncalled capital, a sale is beyond the 
power of the directors or of the majority of the shareholders, 
and can be prevented by the objection of even a single share
holder.

I a in of opinion that this is not the ease, and that the direc
tors have a discretionary power to sell this property as a part 
of their duty and authority to manage the affairs of the com
pany after honestly coming to the conclusion that a sale is in 
the interest of the company.

The company has power to sell lands acquired for the pur
poses of the company under sub-sec. (g) of sec. 25 of the pre
sent Act, R.S.O. 181)7. eh. 191, and under sec. 46 the directors 
have power to administer in all things the affairs of the com
pany. The directors have decided to sell the property in ques
tion. and their action has been confirmed by a special meeting 
of the company at which fully ninety-nine per cent, of the 
shares were represented, and only two votes were recorded 
against the sale. The distinction between a sale of the property 
of the company such as is here proposed and a sale of the whole 
of its business is pointed out at page 207 of Lindley on The 
Law of Companies, and Wilson v. MUrs, 10 C.B.N.S. 348. 
which seems to me very much in point here, is referred to as 
an instance where such a sale has been held to be within the 
powers of directors whose powers were no greater than those 
of the directors of the defendant company here.

It is urged, however, that the directors have not been regu-
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larly appointed, that their meetings have not been regularly 
called, and that the meetings of the shareholders have not been 
properly ealled or regularly held. I think the answer to that 
is that these are all matters of internal regulation and manage
ment. If there were any doubt here as to whether the majority 
of the company were really in favour of a sale of the property, 
if there were the slightest reason for believing that the irregu
larities complained of had at all affected the policy of the com
pany, and that if a new board were to he elected or a new 
meeting of shareholders ealled a different result would be 
arrived at, it might be proper to try the experiment. Hut here 
there is no doubt whatever that the plaintiffs are in an utterly 
hopeless position so far as their influence is concerned, and so 
it would only lead to further delay and expense to try it.

Where the question is one of mere irregularity in the con
duct of the affairs of the company, and where there is un
doubted power in the company to do what is proposed to be 
done, there (in the absence of fraud, which does not here exist) 
the company is the proper plaintiff to complain of the irregu
larities and not individual shareholders; and the practical 
result of this rule is that unless the persons complaining can 
shew themselves to have a majority of the votes of the com
pany, their complaints receive no attention from the Courts, 
for a minority are not entitled to use the company’s name in 
litigation: Macdougall v. Gardiner (1875), 1 Cli.D. 13; Pur- 
dom v. Ontario Loan and Debenture Co., 22 O.R. 597.

The action must therefore be dismissed with costs.

The appeal was held before Armovr, C.J.O., Osler, 
McLennan, Moss and Lister, JJ.A., on the 8th, 9th and 10th 
of May, 1901.

Aylesworth, K.C., and A’. F. Davidton, for the appellants.
Wallace Nesbitt, K.C., Riddell, K.C., and Me Nay, for the

respondents.

The following references were made in the arguments:— 
Brice on Ultra Vires, 3rd ed., pp. 47, 110, 113; Lindley on
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Companies, 5th ed., p. 579; Palmer’s Company Law, p. 44; 
Bird v. Bird's Patent Deodorizing Co. (1874), L.R. 9 Ch. 358; 
Simpson v. Westminster Palace Hotel Co. (1860), 8 II.L.C. 
712; In re Sovereign Life Ass. Co. (1889), 42 Ch.l). 540; 
Wilson v. .1lien (1861), 10 C.B.N.S. 348; Whiting v. Hoveg 
(1886), 13 A.It. 7, and 14 8.C.R. 515 ; Cotton v. Imperial, etc.. 
Investment Co., [ 18921 3 Ch. 454; Lord v. Copper Miners' 
Co. (1848), 18 L.J. Ch. 65; Browne v. La Trinidad (1887), 
37 Ch.D. 1; Purdom v. Ontario, etc., Co. (1892), 22 O.R. 597; 
Allen v. Ontario and Haing River Ry. Co. (1898), 29 O.R. 510.

September, 19. 1902. Maclennan, J.A. :—The first ques
tion in this appeal is whether the company had power to make 
the sale sought to be restrained. The company was incorporated 
under the Ontario Joint Stock Companies Act, R.S.O. 1887, 
ch. 157. by letters patent dated the 21st of February. 1888. 
The purposes of the company are declared to be the carrying 
on of mining operations, and all other work in connection there
with, in the District of Algoma. The patent recites that fifty 
per cent, of the capital already subscribed, namely, $206,000, 
had been paid in by the transfer of property, and provides for 
forfeiture, at the option of the Government, of lands held bj 
the company, or any trustee on its behalf, longer than seven 
years, without being disposed of. The land so liable to forfeit
ure is defined to be land at any time acquired by the company, 
and not required for its actual use and occupation, or not held 
by way of security, or not situate within the limits, or within 
one mile of the limits, of any city or town in the said Province. 
Besides R.S.O. 1887, eh. 157, the company was subject to the 
provisions of the Companies’ Clauses Act, R.S.O. 1887, ch. 156, 
as enacted by sec. 4 of that Act. The provisions of these two 
Acts were recast, and. since 1897, the company is regulated 
by the Ontario Companies Act. R.S.O. 1897, ch. 191, by sec. 5 
whereof the provisions of sees. 17 to 105 inclusive are made 
applicable to this company. The company is also subject to 
the Ontario Mining Companies’ Incorporation Act. R.S.O.
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1897, eh. 197. by sec. 2 of which all mining companies, whether 
theretofore or thereafter incorporated under any general Act, 
were made subject thereto.

By sec 25 (g) of ch. 191, the company had power to acquire 
any real estate necessary for the carying on of its undertaking, 
and to hold, use, sell, alienate and convey the same. The sec
tion which confers this power is followed by a proviso for for
feiture of the company’s lands if held for a longer period than 
seven years, in the same terms as the proviso in the company s 
charter. I cannot help thinking that the provision for the for
feiture of land not situate within the limits, or within one mile 
of the limits, of any city or town in the Province, is a mistake, 
both of the Government in preparing this charter and of the 
Legislature in passing the Act. It is not suggested that this 
land is within the limits, or within one mile of the limits, of 
any city or town, nor in general are mining lands likely to be 
situate within such limits or distance. No point, however, was 
made of this upon the argument, and the proceedings for for
feiture taken by the Government were taken under another 
clause of the charter, which authorizes a forfeiture thereof by 
the Government for non-user during three consecutive years, 
or if the company should not go into actual operation within 
three years.

The Mining Companies’ Act also contains a section enabling 
such companies to acquire land. By sec. 4 of that Act a mining 
company shall, if the letters patent permit, have power for 
its mining, milling, reduction, and development operations 
only : “ (b) To acquire by purchase . . . mines, mining
lands ... or any interest therein . . . and to lease,
mortgage, sell, dispose of, and otherwise deal with the same or 
any part thereof, or any interest therein.”

The Companies’ Act restricts the power of a company to 
acquire lands to what is necessary for the carrying on of its 
undertaking; and the Mining Act confines it to what is neces
sary for the company’s mining, milling, reduction, and de-
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velopment operations. And in neither ease is there any express 
qualification of the power of alienation.

I am unable to see that any restriction upon the express 
power of alienation can be implied. The company is not limited 
to the purchase for their purposes of any particular parcel or 
parcels of land, except perhaps they are confined to the District 
of Algoma. They might buy land for a mine and find it un
suitable, or not so suitable as other land; why should they not 
have the same liberty as a private person to act from time to 
time, as they deem to be for their interest, and to sell and buy 
as their interest seemed to require ! It is said that the sale of 
this land is a sale of the company’s business, and so is ultra 
vire». I do not think so. There is nothing to prevent the busi
ness being continued by the purchase of other mines or mining 
lands afterwards; and it is for the company to determine what 
shall be done afterwards. Wilson v. Miers, 10 C.H.N.S. 348, 
cited in the judgment, appears to me to be a distinct and satis
factory authority on this point, and a case which I have not 
found doubted anywhere. I also refer to Whiting v. Hovey, 
13 A.K. 7, 14 S.C.H. 515.

The next ground taken by the appellants is that a sale 
would be injurious to the plaintiffs. The answer to that is 
that the affairs of a company must be managed according to 
the judgment of the majority of shares, by which the directors, 
the executive body, are elected ; and so long as what is done is 
legal, it cannot be prevented or undone merely because it may 
be disadvantageous to a minority of the members. It is said 
that the defendants, who control 2,382 shares out of a total 
number of 2,400. are selling this property not so much in the 
interest of the defendant company as in the interest of the 
Canada Copper Company, another mining company operating 
in the neighbourhood of the defendant company’s lands, in 
which they are large shareholders; and not only so, but that 
their action is or will be ruinous to the defendant company. 
That may even be so, and yet if the company has the legal 
power to make this sale, as I think it has, the plaintiffs are
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without remedy. In Vender v. Lushington (1877), 6 Ch.D. 70. 
at p. 75, Jessel, M.R., said : “In all cases of this kind, where 
men exercise their rights of property, they exercise their rights 
from some motive, adequate or inadequate ; and I have always 
considered the law to he that those who have the rights of pro
perty are entitled to exercise them whatever their motives may 
he for such exercise.” And further on he says : “I am con
firmed in that view by the ease of Menter v. Hooper's Telegraph 
Works (1874), L.R. 9 Ch. 350, 354. where Lord Justice Hellish 
observes: ‘I am of opinion that although it may he quite true 
that the shareholders of a company may vote as they please, 
and for the purpose of their own interests, yet that the majority 
of shareholders cannot sell the assets of the company and keep 
the consideration.’ In other words, he admits that a man may 
be actuated in giving his vote by interests entirely adverse to 
the interests of the company as a whole. He may think it more 
for his particular interest that certain course may be taken, 
which may be in the opinion of others very adverse to the inter
ests of the company as a whole, but he cannot be restrained 
from giving his vote in what way he pleases, because he is 
influenced by that motive. There is, if I may say so, no obli
gation on a shareholder of a company to give his vote merely 
with a view to what other persons may consider the interests 
of the company at large. He has a right if he thinks fit to 
give his vote from motives or promptings of what he considers 
his own interest.” The Master of the Rolls adds: “This being 
so, the arguments which have been addressed to me, as to 
whether or not the object for which the votes were given would 
bring about the ruin of the company, or whether or not the 
motive was an improper one which induced these gentlemen to 
give their votes, or whether or not their conduct shews a want 
of appreciation of the principles on which the company was 
founded, appear to me to be wholly irrelevant.” I refer also 
to North West Transportation Co. v. Beatty (1887), 12 App. 
Cas. 589.

The plaintiffs’ grievance is that the defendants, other than
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the company, are all shareholders in a rival company, and have 
acquired all the shares of the defendant company except 
eighteen for the express purpose of preventing the defendant 
company from opening up its mines and carrying on its busi
ness. I think there is very strong evidence that such was the 
motive of the defendants in acquiring the stock. That seems 
to have been done as long ago as 1890, and although a good 
deal had previously been done by the former shareholders in 
developing the property by sinking shafts and extracting ores 
nothing whatever has been done since. There is also some 
evidence that one motive of some of the defendants in taking 
proceedings for a sale of the property is to get rid of the plain
tiffs. But I do not think these charges, if proved, would entitle 
the plaintiffs to maintain this action if the company has power 
to sell its property. It is clear that the Courts could not com
pel the company, or its directors, to proceed with the develop
ment of the property or to work its mines; and if it chose to 
suspend for a long time, or even to abandon all mining opera
tions, the Court could afford the plaintiffs no assistance, and 
the motives of such conduct would be immaterial. It appears, 
also, that the shares were ultimately paid for with the money 
of the rival company, and have been since the commencement 
of this action divided ratably among the shareholders of the 
other company.

It was further eontended that the proceedings by which the 
sale was authorized were irregular and void, and that the com
pany was not bound by them; that the meetings of the share
holders and directors respectively were not properly called; 
and that the directors were not only not duly eleeted, but that 
they were not legally qualified.

But whether the meetings of shareholders were regularly 
called or not, there is no doubt that only a small fraction of 
the shares were unrepresented at any of them. And at the 
meeting of shareholders on the 16th of July, 1897, by whicli 
the sale of the property was authorized, 2,296 shares were re-
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presented, of which 2,289 voted in favour of the sale, and only 
seven against it.

The same observation may be made as to the annual election 
of directors. Whatever irregularity or want of qualification 
there may have been, everything that was done by the directors 
was approved of by the vast majority of the shares. With 
regard to the objection to the qualification of the directors, 
which is that they held their shares as trustees for the rival 
company, and not absolutely in their own right, as required by 
sec. 42 of the Companies Act, I think it by no means clear that 
the shares were held in trust. There was no express trust, and 
the seven shares excepted from the resolution of the 26th of 
August, 1890, were intended as a qualification of the directors, 
and may have been a transfer to them in advance of the ulti
mate distribution of the shares among the shareholders of the 
other company. If the shares held by the directors, or any of 
them, were actually held in trust, and not beneficially, I do not 
think, having regard to the discussion of the subject in the 
three English eases—Vulbrook v. Richmond Consolidated Min
ing Co., 9 Ch.D. 610; Cooper v. Griffin, [1892] 1 (j.B. 740; 
and Howard v. Sadler, [1892] 1 Q.B. 1—we could hold them 
qualified. The language of our Aet is much stronger than that 
of the English Act by reason of the use of the word absolutely, 
and I think we ought to hold it to mean a beneficial holding. 
That difficulty, however, was got over shortly after the com
mencement of this action by the transfer to each of the defen
dants of a considerable number of shares beneficially.

But I am of opinion that the company having power to do 
what is sought to be restrained, the plaintiffs cannot succeed on 
any ground of mere irregularity. The company is made a 
defendant, and is here on the face of the record ratifying and 
confirming what has been done, and insisting upon what has 
been begun being proceeded with.

I think the appeal must be dismissed.

Moss, J.A.:—The Vermillion Mining Company, of Ontario,
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Limited, was duly incorporated by letters patent issued by the 
Lieutenant-Governor of this Province on the 21st of February, 
1888, under the authority of R.S.O. 1887, eh. 157. The pur
poses and objects expressed by the letters patent were the 
carrying on of mining operations and all other work in con
nection therewith in the District of Algoma, and by the said 
letters patent the applicants for incorporation were created a 
body corporate and politic, capable forthwith of exercising all 
the functions of an incorporated company for the purposes 
and objects aforesaid. The letters patent further directed 
that the company should be subject to the provisions of R.S.O. 
1887, eh. 157, and to such further and other provisions as the 
Legislature of Ontario might thereafter deem expedient in 
order to secure the due management of its affairs and the pro
tection of its shareholders and creditors. By sec. Iff of ch. 157, 
every company incorporated under its provisions was author
ized to acquire, hold, alienate and convey real estate, subject 
to any restrictions or conditions in the letters patent set forth. 
The only restrictions or conditions imposed upon the company 
by the letters patent were the limitation to seven years after 
acquisition of the holding of any parcels of land or interest 
♦herein not required for its actual use or occupation, or not 
held by way of security, or not situate within the limits, or 
within one mile of the limits, of any city or town in the Pro
vince.

Upon its incorporation, the company became possessed of 
1872 acres of land in the 4th concession of the township of 
Denison, and 564 acres in the 3rd and 4th concessions of the 
township of Graham, in the District of Algoma, through the 
transfer thereof by the applicants for the letters patent as 
payment on account of their subscribed shares in the company. 
No special mention is made of these lands in the letters patent, 
and the only reference that may be taken as applying to them 
is the statement that in the ease of each of the applicants fifty 
per centum of the amount of the stock subscribed by them has 
been paid in by the transfer of property. It is not to be
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gathered, therefore, from the letters patent that the sole pur
pose or even the main object of the company was the working 
of the mines, if mines there be, on or under the parcels of land 
so acquired by the company upon its incorporation, though it 
is scarcely to be doubted that this was the prevailing idea with 
the original incorporators. Vnder the letters patent and R.S.O. 
1887, eh. 157, the objects, purposes and powers were the carry
ing on of mining operations and all other works in connection 
therewith in the District of Algoma, and to acquire, hold, 
alienate and convey real estate for its use and purposes any
where within that district, if not elsewhere. After its incor
poration, the company sank some shafts and carried on some 
operations for a time, but in the course of two years or there
abouts the shares of the original incorporators, as well as the 
other shares of the capital stock, were acquired by others, the 
chief part of them having been purchased with the funds of 
another mining company called the Canada Copper Company, 
and vested in an officer of that company as trustee for its share
holders, and at the time of the institution of this action the 
defendant Stevenson Burke held 2,375 shares in trust. Of the 
remaining twenty-five shares, thirteen were held by the plain
tiffs, seven by the individual defendants, and five by others. 
After the acquisition of the shares as above, a reign of inactivity 
ensued, until, as the result of proceedings taken and others 
threatened to forfeit the charter of the company, the directors 
were moved to take proceedings to sell the property of the 
company. On the 23rd of June, 1897, they resolved that the 
president and secretary-treasurer be authorized and empowered 
to sell the property, real and personal, of the company, and to 
that end to advertise it in such papers in Canada as they elect, 
the terms of sale to be cash, and to have the necessary notices 
served on the stockholders of the intention to do this. There
upon a general meeting of the shareholders was called for and 
held on the lfitli of July, 1897, for the special purpose of con
sidering the advisability of a sale of all the assets of the com
pany, real and personal, or of such portion as might be deemed
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advisable by the said meeting to sell, and, if considered advis
able. to ratify and confirm a by-law passed by the board of 
directors in reference to the sale of the assets of the company. 
reaJ and personal, and for other business.

At this meeting 2,296 shares were represented in person or 
by proxy. A resolution was presented confirming the action 
of the board of directors. An amendment was submitted which 
was voted down, the poll standing 7 shares in favour and 2,289 
against. It is contended that the original resolution was not 
afterwards voted upon and passed, but upon the evidence I 
think the proper conclusion is that the motion was duly sub
mitted and properly declared carried by the chairman. There
after the company caused the parcels of land owned by it to 
be advertised for sale by public auction at the office of the 
company at Copper Clifl*. on the 23rd of August, 1897, and 
thereupon an action was commenced by certain shareholders 
against the company and the Attorney-!leneral of Ontario to 
restrain the sale of the company’s assets, and particularly the 
sale of the lands advertised for sale on the 23rd of August. 
Upon motion for injunction to restrain the sale made on the 
21st of August, an order was pronounced whereby, upon the 
plaintiffs undertaking not to make any application to the 
Attorney-General or the Executive Council of the Province, or 
otherwise to the Government, or any administrative officer 
thereof, until after the expiry of the time limited by the order 
for the sale of the lands, to forfeit the company’s charter or 
lands or other property, and upon the Attorney-General under
taking not to proceed with a pending application to forfeit the 
charter during the time limited, it was ordered that the sale 
be not proceeded with on the 23rd of August, and the defen
dants, the Vermillion Mining Company, submitted and agreed 
that no sale or disposal of the said lands, or any portion thereof, 
be made or bad prior to the 15th of April, 1898, and then only 
after they should have been advertised for five consecutive 
months in certain specified journals and newspapers and in a 
specified form.
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There can he no question but that the intended salt* which 
was thus put a stop to was being conducted in a manner which 
could not be countenanced by any Court, and the object ami 
intent of the order pronounced was to secure to those interested 
in the company and its property a sale brought on after due 
and proper advertisement, at an appropriate season of the year, 
and after affording to all or any intending purchasers a full 
and favourable opportunity of examining and testing the prop
erties and their products. Any sale held regardless of atten
tion to these matters, or ignoring due and proper measures for 
giving wide publicity to the proposed disposition of the prop
erties, and affording every facility to persons likely to he 
interested in such properties to judge for themselves of their 
possibilities, could only be a careless, improvident and improper 
proceeding, or else be conceived for the benefit of interested 
parties desirous of securing the property at their own price. 
And that the object of the order was to guard against anything 
of this kind the company and its managers must have been 
fully aware. In view of this, it is very unfortunate that not 
very long after the date of the order, the officers of the company 
should, under pretence of guarding the property from trespas
sers, have taken steps to drive away a number of persons who 
had gone up with the plaintiff' McVittie to make an examination 
of the mines, and to dismantle and fill up with rocks, stones and 
earth the main shaft, thereby rendering a proper examination 
very difficult even in the summer season, and impossible at any 
other season of the year. And I think the proper conclusion 
from the testimony is that the company and its managers wer. 
not desirous of enabling others to make a thorough and proper 
investigation of the properties and to gain a knowledge of their 
probable capabilities and value.

No further steps were taken by the company to bring the 
properties to a sale until the year 1900. In March of that year 
an application was made to the Provincial Secretary to revoke 
the company’s charter, and on the 31st of March an order in 
council was approved by the Lieutenant-Governor ordering
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that the charter be revoked, forfeited and made void, hut re- 
serving the power of waiving or cancelling such forfeiture 
within six months. This order, which was apparently made 
without notice to the company and without full knowledge of 
the facts, was rescinded on the 27th of July, 1900. On the 
1st of October, 1900, the hoard of directors held a meeting, and 
the minute book shews the following: “The secretary sub
mitted the order of Justice MacMahon of September 21st. 1897 
|should be August 21st], about the sale of the Vermillion Min
ing Company property, ami was authorized and instructed to 
advertise and sell said property in compliance with said order.” 
There is no record of any other or further action by the board 
in reference to the sale of the properties.

Soon afterwards advertisements appeared announcing a sale 
of the parcels of land in question on the 14th of May. 1901. 
The advertisements are substantially in the form contained in 
the order pronounced by Mr. Justice MacMahon on the 21st of 
August, 1897, and the defendants in this action set up, and it. 
must be taken as the fact, that the proceedings were instituted 
in assumed pursuance of the terms of that order. The adver
tisement states that the premises may at any time be inspected 
on behalf of intending purchasers. But nothing had been 
done, nor has anything yet been done, towards removing the 
obstructions placed in the main shaft or restoring the timber 
and framing to a condition which would enable the shaft to he 
cleared of water and permit of proper inspection and exami
nation. Besides this, the season of the year intervening be
tween the appearance of the advertisements and the date of the 
proposed sale was the very time during which the intending 
purchasers would he deterred from attempting an inspection or 
examination. In fact, the five months chosen for the running 
of the advertisements covered the very worst season of the year 
for shewing the property to advantage or attracting visitors 
to the locality.

3—<-.l.r. '03.
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This action was commenced on the 27th of December, 1900, 
against the company and also against the individual defendants 
as the persons alleging themselves to constitute the board of 
directors, and as the holders either beneficially or in trust of 
all but eighteen shares of the capital stock.

The statement of claim charges the individual defendants 
with having acquired the shares in the interest of the Canada 
Copper Company in order to control its conduct and affairs, 
and prevent the opening up of its mines and carrying on of its 
business, and sets forth a number of matters from which it is 
claimed it is to be inferred that the said charges are true. It 
questions the power of the company to sell the properties in 
question, and also the right of the individual defendants, as 
directors or otherwise, to direct or take proceedings for a sale 
of the properties. It also alleges that the conduct of the de
fendants in obstructing the access to the properties and in 
assuming to bring it to a sale under present conditions, are 
depreciatory of its value, and will result in deterring any but 
the Canada ('upper Company from bidding for it and prevent 
a fair sale. It also questions the status of five of the individual 
defendants as directors, and charges that they hold no shares in 
their own right, and are not qualified to act as directors, and 
that no valid meeting of the shareholders for election of direct
ors or other purposes has been held since June, 1890, and that 
all elections, resolutions and by-laws since that date are illegal 
and void.

The claim is (a) for an injunction against any sale, disposi
tion or parting with the real estate in question by the defen
dants, and also against proceeding with the sale advertised for 
the 14th of May, 1901; (b) for an injunction against defend
ant Burke continuing to act as a director and from voting 
upon the shares held by him in trust; (c) a declaration that 
defendant Burke is not the properly constituted trustee of the 
shares standing in his name, and has no right to vote on them; 
\d) a declaration that the defendants Burke, Paget, McIntosh,



COMMERCIAL LAW REPORTS. 35IL]

McArthur, and Turner are not qualified to act as directors, 
and have not been legally elected; (e) other relief.

The statement of defence, besides denying the title of some 
of the plaintiffs as shareholders, and the charges of misconduct 
alleged against themselves, sets up that the proposed sale is 
being proceeded with in all respects under and in accordance 
with the terms of the order of Mr. Justice MacMahon, and that 
a sale was duly authorized by resolution of the directors, and 
approved of by a meeting of the shareholders.

At the trial before Street, J., it appeared that subsequently 
to the commencement of the action the shares held in trust by 
the defendant Burke had been distributed pro rata amongst 
the shareholders of the Canada Copper Company. The title of 
the plaintiff's as shareholders was not seriously questioned, and 
is not now in dispute.

Street, J., dismissed the action on the ground that the com
pany had power to sell the lands in question, and that the 
circumstances justified the action of the directors in proceeding 
with the sale. He also held that the alleged irregularities with 
regard to the meetings of shareholders, the elections of direc
tors, and the meetings of the hoard, could not be considered as 
invalidating the proceedings towards the sale.

The plaintiffs’ principal object is to obtain a declaration as 
to the power of the company to sell and dispose of the lands in 
question. It is argued that such a sale is ultra vires, at least 
in the sense that it can only be carried into effect with the 
consent of all the shareholders, and that it is competent for any 
objecting shareholder to stop any such contemplated sale.

Since the Act 60 Viet. ch. 28 (0.) came into force on the 
13th of April, 1897, the company has had, in addition to its 
other powers, the power to acquire by purchase, lease, or other 
title, and to hold, use, sell, alienate and convey any real estate 
necessary for the carrying on of its undertaking; sec. 25 (g). 
These are very considerable increases to the original powers of 
the company, and apparently are wide enough to enable it to 
make disposition of the whole or any portion of its real estate,
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not excluding even those portions which may have been acquired 
for the carrying on of the undertaking.

In the face of these provisions, it seems to me ini " "b to 
say that the company has not the power to sell the real estate 
in question if in good faith the majority of the shareholders 
decide to do so.

I do not say that if, upon the face of the letters patent, it 
plainly appeared that the main purpose of the company was 
the acquisition of and working the mines upon the properties 
in question, and that this purpose formed the foundation of the 
company, it might not even yet be held that it was not within 
the power of the company to put an end to that purpose by a 
sale of the properties without the consent of all the share
holders. But this does not and cannot be made to appear. The 
sale of these properties need not disable the company from 
carrying on its operations as a mining company within the 
District of Algoma. It does not work a dissolution of the cor
poration, nor put an end to its powers.

I agree, therefore, that the company has power to make sale 
of the properties in question. I think the objections to the 
status of the directors have been properly disposed of, and that 
it was competent for them to proceed with a sale under proper 
conditions.

But I am of opinion that the proposed sale on the 14th of 
May, 1901, ought not to have been allowed to proceed, and that 
while as to all other matters the action was rightly dismissed, 
it ought to have been retained for the purpose of enjoining 
that sale.

The attempt to sell without having put the properties into 
a condition in which they might he properly inspected and 
examined by intending purchasers, and fixing the date of the 
sale at a time which rendered any inspection or examination 
before it was held a matter of extreme difficulty, if not an 
impossibility, was not a compliance with, but, on the contrary, 
a violation of the spirit of the order of the 21st of August. 
1897, in pursuance of which the defendants were professing to

37
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make the sale. I have already made reference to the manner 
in which the sale proceedings were being conducted.

Under the circumstances, if the sale had taken place as 
intended, it could not have failed either to have proved wholly 
abortive for want of bidders, or to have resulted in the pro
perties falling into the hands of the Canada Copper Company, 
as the plaint ill's allege the defendants designed they should, 
at an inadequate price.

The proceedings in this Court arrested the sale, and there is 
now an opportunity of bringing the properties into the market 
in such manner as to secure the most favourable terms of sale, 
and proteet the interests of all the shareholders.

It is not now necessary to retain the action, but I think that, 
inasmuch as the plaint ill's were right in their contention on 
this branch of the ease, 1 hough they have failed in the others, 
there ought to have been no costs of the action, and there should 
be no costs of this appeal.

Akmoi'R, C.J.O., and Ohler, J.A., concurred.

Lister, J.A., died before the delivery of judgment.

Appeal dismissed, with variation as to costs.

Notes:
Sale of Whole Assets of Company.

General powers of management must necessarily include 
power to sell in ordinary course, but such powers do not 
authorize sales of an uncommon kind, e.g., a sale of the business 
of the company : Lindley’s Company Law, 6th ed., p. 255. But 
the sale of the business of the company as a whole, and the 
sale of all the lands, goods and chattels of the company are 
quite distinguishable. In Wilson v. Mien (1861), 10 C.B.N.S. 
348. the directors of a steamship company, which was in ex
tremis, contracted for the sale of the whole fleet. The pur
chasers desired to withdraw from the contract on the ground 
♦hat the directors could not, in the absence of a resolution 
dissolve the company, sell oft' all its ships at once. It was 
held, however, that the contract was one that the directors could
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enter into and complete without any special authority from 
the shareholders. In Whiting v. Hong (1886), 13 A.R. 7. 
affirmed 14 8.C.R. 515, sub-nom. Hovey v. Whiting, referred to 
with approval by Maelennan, J.A., a company being in insol
vent circumstances the directors authorized an assignment of 
all the real and personal estate, stock in trade, etc., of the com
pany for the benefit of creditors. This transaction was attacked 
by execution creditors, when it was held that the directors had 
acted within their powers, the want of special authority from 
or of ratification by the shareholders not being good grounds 
of objection.

Qualification of Director—Right of Trustees.

In England, where the word “absolutely” does not appear in 
the section dealing with ipialiflcation, it has been held that the 
words “in his own right” do not import a beneficial holding. 
In Pulbrook v. Richmond Mining Co. ( 1878), 9 Ch.D. 610, it 
was thought, by Sir (leorge Jessel, that a man holds in his own 
right if he is registered without <|iialifieation though he hr a 
trustee. In Bainbridge v. Smith ( 1889). 41 Ch.D. p. 470. this was 
questioned by Cotton, L.J., but Lindley, L.J., in the same case, 
said he did not think the test is beneficial interest, hut being 
or not being on the register as a member. This, he said, was 
the conventional meaning whieh the phrase had acquired. In 
Cooper v. Griffin, |1892| 1 Q.B. 740. Coleridge, L.J., com
mented adversely on the Pulbrook Case, though he distinguished 
it from the Cooper Cose on the ground that the words in the 
latter case requiring construction were “standing in his name in 
his own right” (1 & 2 Viet. (Imp.), eh. 110, sec. 14). In the 
same case, however, the Court of Appeal felt hound to follow 
Pulbrook v. Richmond on the same grounds as expressed hv 
Lindley, L.J., in Bainbridge v. Smith. This decision was fol
lowed shortly after in Howard v. Sadler, |1893| 1 Ch. 1. and 
this constniction of the meaning of words seems now to be 
definitely established.

In Canada, however, in all of the Provincial Acts and 
Ordinances, with the single exception of that of British Col
umbia, the word 44absolutely99 occurs in the section dealing 
with qualifications of directors. The language of our Acts K 
therefore, much stronger than that of the English Act, and. 
if the point came up for decision, there seems no doubt that
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it woiilil b<‘ held that a l>om*fici«l holding is intended. This 
was not derided in Hitcliie v. Vermillion, but the obiter iliclo 
of Maclennan, J.A., are to that effect—vide p. 28.

The Hritish Columbia statute reads:—"No person shall lie 
capable of being a director unless he lie a shareholder, nor 
unless he be possessed of the prescribed number, if any, of 
shares.” It seems clear from this wording that Pulbrook v. 
Hiclimoiul would apply in that Province.

Rkiutk of Minority Shareholders.

For a eoneise statement of the rights of minority creditors, 
see Buckley’s Companies Acts, 7th ed., p. 522.

In all matters of purely internal management the majority, 
so long as they act boon fide and with due consideration for 
the opinions of the minority, is supreme : Foss v. Hnrbollle 
(1843), 2 Hare 461.

This rule means that if the act done, though it be the act 
of the directors only, be one which a general meeting of the 
company could sanction, a bill by some of the shareholders, on 
behalf of themselves and others, to impeach that act cannot lie 
sustained because a general meeting of the company might 
immediately confirm and give validation to the art which the 
bill instances: Bagshaw v. Eastern I'oioo K. Co. (1849), 7 
Hare 113; Purdom v. Ontario Loan Co. (1892), 22 O.R. 597.

Actions to redress a wrong done or to recover money or 
damages due to a company must be brought by the company 
itself, except where a minority of the shareholders complain 
of conduct on the part of the majority which is either fraudu
lent or ultra vires. No mere informality or irregularity which 
can be remedied by the majority of shareholders eon of itself 
entitle the minority to sue : Borland v. Earle, 119021 A.C. 83 ; 
1 Com. Law R. 93 ; At wool v. Merry weather (1868), L.R. 5 
Eq. 464; Heath v. Erie R. Co., 8 Blateh 347; Waddell v. 
Ontario Canning Co. (1889), 18 O.R. 41; Browne v. La Trini
dad (1887), 37 Ch.D. 1.

The minority may invoke the aid of the Court when they 
suffer a special detriment by the directors taking the profits or 
using the assets for their own ends : Hodgkimon v. Xational 
Lire Stock Ins. Co. (1859), 4 DeO. & J. 422; Hiehens v. Con
greve (1828), 4 Russ. 562.
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A leading English case is that of Mender v. Hooper's Tele
graph Works (1874), L.R. 9 Ch. 350. There the majority of 
the shares were owned by another company, and Mellish, L.J., 
said that the majority could not he allowed to sell the assets 
of the company and keep the consideration, but must allow the 
minority to have their share of any consideration that might 
come to them. And the majority, i.e., the rival company, will 
be restrained from controlling the management of the cor
porations so as to advance their own profits by lessening those 
of the other company : Memphis & Charleston It. Co. v. Woods, 
16 Am. St. 81.

The majority will also be restrained from paying dividends 
on common stock in derogation of the rights of preference 
stockholders : Henry v. Great Northern R. Co. (1886), 4 K. & 
J. 1; Ran natif ne v. Direct Spanish Telegraph Co. (1886), 34 
C’h.D. 287; St urge v. Eastern Union It. Co. (1855), 7 D. M. & 
G. 158. And similarly when special rights are given to ordinary 
shareholders as to division or appropriation of profits : Faw
cett v. Laurie (1860), 1 Dr. & Sm. 192; but see Johnston v. 
Consumers' Gas Co. (1895), 27 O.R. 9. And the majority 
cannot agree to levy calls otherwise than on every shareholder 
alike : Preston v. Grand ('oilier Dock Co. (1840), 11 Sim. 326.

A majority may also apply for an Act of Parliament to 
change or modify the nature of the company, but the use of 
the company’s money for this purpose may be restrained ; sec 
Ward v. Society of Attorneys (1844), 1 Coll. 370; Ware v. Grand 
Junction Waterworks ('o. (1831), 2 R. & M. 470; Steele v. N. 
Metropolitan It. Co. (1867), L.R. 2 Ch. 237; Telford v. Metrop. 
Hoard of Works (1872), L.R. 13 Eq. 574; Munt v. The Shrews
bury <V Chester It. Co. (1850), 13 Beav. 1; Simpson v. Denison 
(1852), 10 Hare 51.

While a director is precluded from entering into engage
ments in which he has a personal interest conflicting with that 
of the company, a contract so entered into may be adopted by 
the company, provided that its adoption is not brought about 
by unfair or improper means, and is not illegal or fraudulent, 
or oppressive, towards those shareholders who propose it. : 
North-West Transportation Co. v. Beatty (1887), 12 App. Cas. 
589; and in such a case a director has a perfect right to acquire 
sufficient shares to give him a majority, and to exercise his 
voting power in such a manner as to secure the election of 
directors who will support the transaction and ratify the pro-
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feeding at a shareholders’ meeting : ibid., and see Christopher 
i Soxon 1884 . 4 O.R. üTl*.

But where directors had made a misapplication of the funds 
to their own purposes it was held that they could not subse
quently validate them by a directors’ by-law, ratified at a 
shareholders’ meeting, at which they controlled the majority of 
votes: Waddell v. Ontario Canning Co. (1889), 18 O.R. 41. 
And in this case the circumstances were considered ample by 
Robertson, J., to bring it within the rule as to harsh treatment.

And see Purdom v. Ontario Loan Co. (1892), 22 O.R. 597, 
for a discussion of the general rule that the Court does not 
interefere with the doing of an act by a company which should 
have been sanctioned by a majority of the shareholders before 
the act was done, if such sanction can be afterward obtained. 
See also Pc Bolt tV Iron Co. (1887), 14 O.R. 211.
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[PRIVY COUNCIL.]

Bank of Toronto v. St. Lawrence Kirk Insurance Company.

On appeal from the Court of King’s Bench for the Province 
of Quebec.

haw of Lower Canada—Transfer of rights under policy—Civil Code, arts. 
1570 and 1571—Construction—Signification to debtor of transfer of 
debt.

Under arts. 1570 ami 1571 of the Civil Code of Lower Canada, signification 
to the debtor of the transfer of his debt need not he by a notarial act. 

Quaere, whether the debtor is a “third person “ within the meaning of the 
latter section, against whom signification is necessary in order to perfect 
possession.

The institution of an action against the debtor to recover the debt is of 
itself a sufficient signification of the act of sale of the debt.

Murphy v. liury (181)5), 24 8.C.R. 068, doubted.

This was an appeal from a decree of the Court of King’s 
Bench for Quebec affirming a judgment of the Superior 
Court dismissing the action. The judgment of Whrtelk, J„ 
who dissented from the judgment in the Court of King’s Bench, 
is reported at p. 105 of Vol. I., Com. Law Reports. This judg
ment is said by Lord Macnaghten to be a careful and accurate 
exposition of the law, and is adopted as the basis of the judg
ment of the Court.

Russell, K.C., Riddell, K.C., and Qeoffrion, for the appel
lants.

Blake, K.C., and Beaudin, K.C., for the respondents.

In the arguments reference was made to Abbott v. Fraser 
(1874), L.R. 6 P.C. 96; Citizens’ Insurance v. Parsons (1881), 
7 A.C. 96; Murphy v. Bury (1895), 24 S.C.R. 668; Aylwin v. 
Judah (1864), 9 L.C.J. 179; Martin v. Coté (1851), 1 L.C.R. 
239; Paré v. Derousselle (1850), 6 L.C.R. 411; Lamothe v. 
Fontaine (1857), 7 L.C.R. 49; Quinn v. Atcheson (1854), 4

•Present : The Lord Chancellor, Lords Macnaghten, Davey, Robertson 
and Lindley.
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L.C.R. 378; Moody v. Joncs, Mont. L.R. 6 Q.B. 354; McCorkM 
v. Barrabé (1885), Mont. L.R. 1 S.C. 319.

November 19, 1902. The judgment of their Lordships was 
delivered by

Lord Macnaghtkn :—The John Eaton Company, Limited, 
were the owners of a large dry goods store in the city of To
ronto. Their stock was insured in a number of offices, and 
among others in the office of the St. Lawrence Fire Insurance 
Company of Montreal to the amount of $2,500.

On May 20th, 1897, the store with its contents was entirely 
destroyed by fire. The value of the goods burnt exceeded the 
aggregate amount of the insurance upon them.

It is not disputed now that the respondent company would 
have been liable for the sum intended to be secured by the 
policy effected in their office, if the interest in that policy had 
remained vested in the John Eaton Company.

It appears, however, that the John Eaton Company were 
under large advances to the Bank of Toronto, and that they 
had given the bank an undertaking that in the event of their 
goods being damaged by fire they would hold the policy moneys 
in trust for the bank, and would, if required, assign all the 
policies to them.

On May 22, 1897, two days after the fire, the John Eaton 
Company assigned to the bank their interest in all the insur
ances on their stock, including the moneys payable under' the 
policy effected with the St. Lawrence Company.

Notice of the assignment was given to the several offices 
concerned, and due proof of loss was furnished. The respon
dent company was requested to concur with the other offices 
in the adjustment of the claim. The solicitors of the bank 
wrote several letters to the respondent company and pressed 
for an answer to their applications, or at least for an acknow
ledgment of their communications. The respondent company, 
however, systematically disregarded all communications, whether
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oral or written, and did not answer or acknowledge a single 
letter written to them on behalf of the bank—a course of con
duct so little in keeping with the usages of business men that 
one of the learned Judges in the Court of King's Bench, whose 
view of the facts is accepted as correct by all his colleagues, 
did not hesitate to describe it as being “to say the least rather 
devious.”

By the terms of the policy all claims under it were to be 
barred at the expiration of six months. So in November, 1897, 
when the period was just running out, the bank served the 
respondent company with a formal notice of the assignment, 
and at the same time furnished them with a copy of the assign
ment itself. Later on the same day this action was brought.

The respondent company set up several defences, of which 
one and one only was seriously argued at the bar. '

It was strenuously contended, and the contention had 
already found favour with the Superior Court and a majority 
of the Court of King’s Bench, that the action must fail because 
the bank had not duly made “signification” as required by the 
Civil Code “of the act of sale” which gave rise to their claim. 
It was not disputed that there had been a transfer of the debt, 
that notice of the transfer had been given to the respondent 
company, and that a document which purported to be and was 
in fact a copy of the transfer had been furnished to them. 
But they maintained that “signification” must be made by a 
notary, and that the copy ought to have been authenticated 
or certified, and that for want of these formalities the notifica
tion of the transfer was without legal effect. On this point 
their Lordships have had the advantage of considering the 
reasons given by VVurtele, J., for dissenting from the majority 
of the Court. His judgment, in which Hall, J., concurred, 
seems to their Lordships to be careful and accurate exposition 
of the law, and their Lordships are satisfied to adopt it as the 
basis of their judgment. It will, therefore, not be necessary 
for them to do more than state very briefly the grounds on 
which tliev think the decision under appeal ought to he reversed.
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It appears to their Lordships that the question must depend 
simply upon the provisions of the Civil Code, without intro- 
ducing or importing any requirements which, though necessary 
under the custom of Paris or under modern French law, are not 
found in the Code as !it stands. Now, the provisions of the 
Code as regards the sale of debts are contained in Arts. 1570 
and 1571. Article 1570 provides that “the sale of debts . . . 
is perfected between the seller and the buyer by the com
pletion of the title if authentic, or the delivery of it if under 
private signature.” Then Art. 1571 ‘declares that “the buyer 
has no possession available against third persons until significa
tion of the act of sale has been made and a copy of it delivered 
to the debtor,” except in case the transfer is accepted by the 
debtor himself, as mentioned in Art. 1571.

There is nothing in the Civil Code to shew that the inter
vention of a notary is required. It is certainly not prescribed 
in terms, nor is there, in their Lordships’ opinion, any room 
for implication in this matter.

The view of Wurtele, J., in which their Lordships concur, 
is confirmed by the provisions of Art. 1571 (A), added by the 
Revised Statutes of Quebec (1888), which explains how “the 
signification of the sale required by Art. 1571” may be effected 
whenever “the debtor has left or never had his domicil in the 
province.” It receives further confirmation from the excep
tional provisions made in the Revised Statutes “for the assign
ment and transfer of consolidated rents replacing seignorial 
dues.” Those provisions which are embodied in Art. 5610 do 
require “a notarial act in authentic form.” Apparently this 
requirement would have been unnecessary if a notarial act had 
been the universal rule.

Their Lordships do not stop to inquire whether the debtor 
is a “third person” within the meaning of Art. 1571, as seems 
to have been assumed in the Courts below, and is stated ex
pressly by Sir A. Lacoste, C.J. The question is not material 
in the present case. It appears, however, to their Lordships
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that if the point should hereafter arise it would require further 
consideration.

There is one point which their Lordships cannot leave un
noticed. Some of the learned Judges who have taken part in 
this ease express a strong opinion that is is competent for the 
assignee of a debt to bring an action for the purpose of en
forcing his claim against the debtor until “signification” of 
the act of sale has been made and a copy of it delivered to the 
debtor. This view is in accordance with a recent ruling of the 
Supreme Court (Murphy v. Bury (1895), 24 S.C.B 668), 
though until that decision was pronounced the general opinion 
seems to have been the other way: see Aylwin v. Judah, 9 
L.C.J. 179; Martin v. Coté 1 L.C.R. 239; Quinn v. Atcheton, 
4 L.C.R. 378. It appears to their Lordships that the institution 
of an action against the debtor to recover the debt is of itself 
n sufficient signification of the act of sale, and their Lordships 
agree with Wurtele, J., in thinking that there is nothing in the 
Code which requires the signification of the act of sale and the 
delivery of a copy of it to the debtor to be made at one and the 
same time.

For these reasons their Lordships are of opinion that the 
judgment under appeal must be reversed, and that an order 
should be pronounced condemning the respondent company to 
pay to the bank the amount secured by the policy in question, 
with interest and costs in the Superior Court and the Court of 
King's Bench.

Their Lordships will humbly advise His Majesty accordingly.
The respondent company will pay the costs of the appeal.

Solicitors for appellants: Charles Russell cV Co.

Solicitors for respondents: 8. V. Blake.
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IN THE HIGH COURT OF JUSTICE FOR ONTARIO.

(Before MEREDITH. C.J.C.P.)

Carswell et al. v. Langley.

Bankruptcy and insolvency—Assignment for benefit of creditors—Accruing
payments to annuitant—Bight to rank—R.8.O. (1897), ch. 147, secs.
20, 21.

An insolvent, E.R.P., assigned to the defendant for the benefit of his eredi- 
tora pursuant to R.S.O. (1897) ch. 147. E.R.P. had before the assign 
ment covenanted with plaintiffs to pay to .T.R. $100 per quarter on the 
first day of each quarter during her natural life.

Held, that the growing payments were in the nature of contingent debts 
and not provable for their present value under ch. 147.

Grant v. West (1890), 23 A.R. 533; Mail Printing Co. v. Clarkson (1898). 
25 A.R. 1, followed.

Such claims are not subject to attachment under the garnishee provisions of 
the English Judicature Act and Rules, as accruing debts. Webb v. ftten- 
ton (1883). 11 Q.B.D. 518. disapproving of In re Cowans' Estate (1880), 
14 Ch. D. 058.

Motion by the plaintiffs for judgment on the pleadings in 
an action for a declaration that the plaintiffs are entitled to rank 
upon the estate of E. F. Robinson, in the hands of the defend
ant as assignee of the estate and effects by virtue of an assign
ment under the Assignment Act, R.S.O. 1897 ch. 147. as creditors 
of the estate in respect of an annuity of $400. The facts and the 
contentions of the parties are stated in the judgment.

The motion was heard by Meredith, C.J.C.P., in the Weekly 
Court, on the 23rd January, 1902.

•/. •/. Warren, for the plaintiffs.
F. E. Hodgins and W. ,V. Irwin, for the defendant.

February 11. 1902. Meredith, C.J. The defendant is the 
assignee for the benefit of creditors of one Ernest Frankish 
Robinson, by virtue of an assignment hearing date the 3rd day of 
September, 1901. and made pursuant to R.S.O. 1897 ch. 147, and 
this action is brought for the purpose of establishing the right 
of the plaintiffs to prove against and rank upon the estate of
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Robinson for the present value of $100 per quarter, which he. 
before the date of the assignment, covenanted with them to pay 
to one Jane Robinson on the first day of each and every quartet 
during her natural life. *

It is clear that the growing payments to be made to Mrs. 
Robinson, being payable during her natural life, are in the 
nature of contingent debts.

Under the early English Bankruptcy Acts, such claims were 
not provable, the arrears actually accrued before the bankruptcy 
alone being probable : Perkins v. Kemjtland (1770), 2 W. HI. 
1100 ; Robson on Bankruptcy, 7th ed., pp. 238, 240.

This proceeded upon the view that the growing payments 
were not debts, but became debts only upon the happening of a 
contingency, i.e., the annuitant being alive at the time when they 
were to be made.

The language of eh. 147 makes it necessary to give to it the 
same construction as was in that respect placed upon the early 
Bankruptcy Acts to which I have referred ; and that such claims 
as that which the plaintiffs seek to prove are not provable under 
eh. 147, is settled by (irant v. West (1890), 23 A.R. 533, and 
Mail Printing Co. v. Clarkson ( 1898), 25 A.R. 1, from which it is 
impossible to distinguish this case.

It was argued by Mr. Warren that such claims had been held 
to the subject to attachment under the garnishee provisions of 
the English Judicature Act and Rules, as accruing debts. Had 
he been able to establish that proposition, the decisions of the 
Court of Appeal of this Province would, nevertheless, have pre
vented me from giving such a construction to the provisions of 
the Act now under consideration. The decided eases do not, 
however, support his contention : Webb v. Stenton (1883), 11 
Q.B.D. 518, and eases there cited, disapproving of the decision 
of Vice-Chancellor Hall in In re Cowans' Estate (1880). 14 Ch. 
D. 638.

I sec no escape from the conclusion—however hard the law 
may press upon the annuitant—that the claim is not one prov-
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able against the estate of the assignor, and there must therefore 
Ik* judgment for the defendant, but without costs.

Notes:
Nature ok Claims Which May Hank.

There are no specific provisions in the various provincial acts 
as to what classes or kinds of claims are to be permitted to rank: 
vide, R.S.O. (1897), eh. 147, secs. ‘JO and 21; R.S.M. (1903), 
eh. 8, sec. 29; N.8. til Viet., eh. 11, secs. 32, 33; X.B.. 58 Viet., 
eh. 6, sec. 20; B.(\, 1 Ed. VII., eh. 15, sees. 17, 30.

The Act relates to the estate of an insolvent person who is 
unable to pay his “debts” in full. He is spoken of as the 
“debtor” and the claimant as the “creditor.” The langauge 
used throughout seems to point to commercial demands due or 
accruing due, whether the liability therefor is contested or not. 
The Acts provide also that where the claim is not accrued a de
duction shall be made for interest, a provision that certainly 
could not contemplate unadjudieated claims for damages. A 
claim for damages is nowhere mentioned. In (iront v. Wist 
(189ti), 23 O.R. 533, the claimant was seeking for damages for 
breach of contract, and it was held that he could not, after the 
assignment, either bring an action to ascertain the damages nor 
rank for the amount on the estate. Magana v. Ferguson ( 1898), 
29 O.R. 235, decided that a claim for damages against an over- 
holding tenant was an unliquidated claim and so not provable. 
Nor can claims for amounts payable under a contract for work 
not done rank: Mail Printing Co. v. Clarkson (1898). 25 O.R.; 
Ashley v. Brown (1890), 17 O.R. 500; (! nr of ski v. Harris (1896), 
27 O.R. 201. Compare, however, Tillie v. Springer (1892), 21 
O.R. 585, where it was held that a debt payable in five annual 
instalments might be proved, and the provisions of the Winding- 
up Act, R.S.O. ch. 129, see. 56, which give a right to rank for 
damages; and Be Dumhill (1884), 10 P.R. 216.

The holder of notes which hud been guaranteed was held not 
entitled to rank against the estate of the guarantor who had as
signed; Clapperton v. Mutch moor (1899), 30 O.R. 595. This 
ease must be distinguished from the case where the assignor is 
the endorser of notes which are not mature or exigible, in which 
case it is expressly provided by the Acts that a creditor may 
rank.

4—c.l.r. *03.
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Rights of sureties to rank arise when the guarantee has been 
paid: Martin v. McHnllen (1900). 10 OR. 230; 18 A.R. 559; 
Hi I'arker (1804). 8 <’h. 41X1; Young v. Spiers (1889), Hi O R 
672.

A cestui (pie trust can rank as a preferred claimant only 
where the trust funds can be traced into specific property : 
Call ha He v. Stuart (1887), « OK. 97: Long v. Carter (1896). 23 
A.R. 121: 26 S.f.li. 430; Harris v. Truman (1882), 9 Q.B.D. 
264 : Humble v. Lee (1878), 25 Or. 326.

The Crown has no priority : Clarkson v. Attoruey-lleneral 
of Camilla 11889), 16 O R. 202. If it elects to come in under the 
assignment, it is bound by the terms thereof, and can take only 
ratably and proportionately with the other creditors.
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|IN’ THE COCRT OF KINO'S DENCH FOR MANITOBA.]

[ Before K1LLAM, C.J.]

Schwartz v. Winkler.

Fraudulent preference—Trust assignment made to a creditor—Pressure— 
Creditor's knowledge of the debtor's insolreneg—Assignments Act, It. 
S. u. eh. 7, see. 33— <13 and 04 Met. ( .1/). eh. 3. see. 1.

An alignment under the Assignment* Art. R.S.M. eh. 7. need not lie in the 
language given by section 3 of the Art. which contains merely a general 
form of words; and an assignment which after reciting the assignor's 
insolvency and his agreement to assign, purports to grant and assign all 
the property of the assignor, real and personal, is good by virtue of see 
tion 2, of the Act.

U lien mi assignment under the Act is made to a creditor. the assignee may 
bring an action to set aside a fraudulent preference without showing that 
the benefit of the assignment has been accepted by or that it has been 
communicated to any other creditor. Maekinnon V. Stewart (1850). I 
Sim. VS. 70: Hi tigers v. Frans (1833). 5 K. & It. .307. followed.

A mortgage given to a creditor to secure his claim at a time when the 
debtor knew he was insolvent may lie set aside as a fraudulent prefer
ence although it has been obtained by pressure and was given without 
any desire on the part of the debtor to prefer the mortgagee, if lie knew 
or should have known that that result would follow.

It is not necessary to show notice to the transferee of the debtor's insolvent 
condition and. in any case, notice will be imputed to him that lie has 
such knowledge of the debtor’s circumstances as would lead anv ordinary 
man of business to conclude that the debtor was unable to pay his debts 
in full- Xational llank of Australasia v. Morris [1892] A.C. 287. and 
Stephens v. McArthur (1890), 0 Man. 499, followed.

This was an action by an assignee for the benefit of creditors 
to set aside a mortgage of the debtor’s property given to a cred
itor immediately before the assignment.

Wiehe, the debtor, was a small miller and farmer at Al
loua. On the 11th or 12th of July, 1900, he was indebted to the 
defendant, Winkler, in the sum of $1,702, and he gave him a 
mortgage on all his realty to secure that sum. At this time Wiebe 
was. and knew himself to be insolvent. There was an interview 
on the 10th of July between Wiebe and Winkler as to which the 
evidence was conflicting Wiebe claimed that lie told Winkler 
plainly of his insolvent circumstances and of his inability to car
ry on his business; Winkler denied this. Wiebe stated that no 
request was then made by him for time, and no security was then
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spoken of; Winkler said that he agreed to give time if security 
were given, and that Wiebe agreed to give a mortgage. At any 
rate the mortgage was executed on the 11th or 12th of July, and 
on the 26th of July the assignment was made to the plaintiff. 
There was no evidence of the acceptance of the benefits of the 
assignment by any creditor except the plaintif! (who was a cred
itor), or even of communication of it to any other.

A. J. Andrews and II. F. Maulson, for the plaintiff.
VV. E. Perdue and 8. J. Path well, for the defendant Winkler.

October 15, 1901. Killam, C.J. :—It was argued that the 
plaintiff was not an assignee who could maintain this action. I 
think that he is.

In the first place, I do not think it necessary for the purpose 
that the assignment should Is* in the language given by see. 3 
of The Assignments Act, R.S.M., ch. 7, or to that effect.

By section 39, where there is “an assignment under this 
Act,” the assignee is the party to bring the action. The expres
sion, “Assignment under this Act,’’ is defined by see. 2. sub-sec. 
(o), and this assignment fulfils that definition. Section 3 merely 
gives a general form of words which may be used and determines 
their effect. Even if it should he considered, which I doubt, that 
the assignment must be one transferring all the property covered 
by this general form, the assignment in question is such. \ can
not take the recital as controlling the clear, plain and absolute 
transfer made by the operative portion of the instrument .

As stated by Mr. Justice Sedgwick, in Rennie v. Block, 26- 
S.C.R., at page 370, “It is established law that an assignment of 
property by a debtor to a trustee for the payment of debts with
out the knowledge or concurrence of the creditors is a revocable 
direction by the assignor as to the mode in which he wishes his 
own property to be applied for his own benefit, and that the cred
itors named are not constituted cestuis que trustent and cannot 
claim to have the trusts of the assignment executed either against 
the debtor himself or his trustee.”
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But in the present case the assignee was a creditor and en

titled to the benefits of the assignment. This circumstance ren
dered it irrevocable : Mack inn on v. Stewart, 1 Sim. N.S. 76; Sin
gers v. Ennis, 5 E. & B. 367.

The fact of Wiebe having given the firm some security for the 
debt does not seem to me to affect the assignment or to render 
the assignee incapable of bringing this action under the statute.

Under section 33 of The Assignments Act, R.S.M., ch. 7, a 
transfer of property “made by any person at a time when he is 
in insolvent circumstances, or is unable to pay his debts in full, 
or knows that he is on the eve of insolvency, with intent to de
feat, delay or prejudice his creditors, or to give one or more of 
them a preference over his other creditors or over one or more 
of them, or which has such effect, shall, as against them, be utter
ly void.”

In The Maisons Bank v. Halter, 18 S.C.R. 88, it was held that 
the words “or which has such effect,” in the similar enactment 
of the Legislature of Ontario, related back only to the portion 
referring to the giving of a preference; that they applied only 
to a case where that had been done indirectly, which if it had 
been done directly, would have been a preference within the stat
ute; that the word “preference” in the section implied a volun
tary act of the debtor; and that the old decisions, that priority 
obtained through pressure and not by the voluntary act of the 
debtor did not constitute a preference, applied to this enactment.

In Stephens v. McArthur, 19 S.C.R. 446, the same interpret- 
tion was given to our statute.

After these decisions, by Act 56 Viet. ch. 20, the Legislature 
of Ontario repealed the clause and substituted for it several 
others. The first applied only to transfers, etc., made with intent 
to defeat, defraud, hinder or delay creditors. The second made 
void transfers made with intent to give an “unjust preference.” 
The words including such as had the effect of giving a prefer
ence vere not added. But the third clause provided that, if the 
transaction had the effect of giving a preference and was im
peached within sixty days, it should be presumed to have been
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made “with tin* intent aforesaid and to be an unjust preferenee, 
whether made voluntarily or under pressure. ’

In applying this legislation some conflict of judicial opinion 
arose upon the question whether the presumption was absolute 
or could be rebutted. But the opinion which prevailed was that 
the only effect of the legislation was to abolish the doctrine of 
pressure and to leave the question of intent still open and to be 
determined in other respects upon the same principles as before 
the amendment: Lawson v. McOeock, 22 O.R. 474, 20 A.It. 404; 
Webster v. Crickmore, 25 A.R. 97.

The Legislature finally settled the difficulty in accordance 
with this view by inserting the words prima facie before pre
sumed,” and with this amendment the clause is found in R.S.O. 
1897),eh. 147, see. 2.

After all this legislation and these decisions, our Legislature 
undertook to amend section 33 of The Assignments Act by add
ing a clause framed largely upon the same principles as the On
tario legislation, but differing from it in some respects. The for
mer section, including transfers having the effect of giving a pre
ference, was retained intact. The added clause was as follows:—

“If such transaction with or for a creditor has the effect of 
giving that creditor a pieference over other creditors of the debt
or or over one or more of them it shall, in and with respect to any 
action or proceeding which within sixty days thereafter is 
brought, had or taken to impeach or set aside such transaction, 
or if the debtor within the same period after the transaction 
makes an assignment for the benefit of his creditors, be pre
sumed prima facie to have been made with the intent aforesaid 
and to be a preference within the meaning of this section and no 
pressure on the part of the creditor will be sufficient to support 
the transaction or to rebut the presumption of preference.” 
63 & 64 Viet. eh. 3, sec. 1 (M. 1900).

In interpreting this provision it is obviously necessary to 
place upon the words “has the effect of giving that creditor a 
preference” a construction somewhat different from that given 
by the Supreme Court of Canada to the words “has such effect”
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in the original section. That section declared utterly void a 
transfer which “has such effect.” As to it, then, the further 
enactment that it should be presumed to be made with a certain 
intent also rendering it void under the previous section was 
wholly unnecessary and inoperative. And under the decision a 
transfer induced hv pressure should be sufficient to support it 
or to rebut the presumption of presence would be meaningless.

In Lawson v. McGeoch, 20 A.R., at p. 473, Maclennan, J., 
said: “By this additional sub-section 2, the Legislature has dealt 
with cases which are not strictly cases of preference. . . .
These are cases where the effect as regards other creditors is the 
same as in cases of preference, namely, where disproportion in 
payment or satisfaction is the residt, where one creditor gets an 
advantage either in point of security for or satisfaction of his 
debt over others.”

This language appears to me to properly describe a trans
action having “the effect of giving that creditor a preference” in 
our amending Act. Such was the nature of the transaction im
peached in the present action.

It is not enacted, however, that every transaction having this 
effect is to be void, but that it is to be presumed prima facie to 
have been made with the intent to prefer and to be a preference, 
and, then, that no pressure shall support the transaction or rebut 
the presumption of preference. The result is clearly to abolish 
entirely what is sometimes called the doctrine of pressure, but to 
leave the transaction to be judged in other respects in regard to 
the question of preference, upon the same principles as it would 
have been under the judge-made law of England, with a legis
lative declaration of an inference to be drawn from the effect of 
the transaction.

As stated by me in Colquhoun v. Seagram, 11 M.R. at page 
347, “The doctrine of fraudulent preference was, in its origin, 
a creation of the English Courts. It was thought that if a per
son, contemplating the falling of his estate within the operation 
of the Bankruptcy Acts, used a portion of his estate in satisfying 
or securing one creditor, and thus withdrew it from the fund to
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be divided among his creditors generally, this was an evasion of 
the objects of the Acts, amounting to a fraud.”

To constitute such a fraud two things were considered neces
sary: First, that the payment, delivery or transfer should have 
been made in contemplation of bankruptcy; and, secondly, that 
it should have been the voluntary act of the debtor: Tudor's 
Leading Cases in Merc. Law, 2nd ed., p. «‘534; Straclian v. Barton, 
11 Ex. 647 ; Morgan v. Brundrett, 5 B. & Ad. 289.

Thus, there arose two separate questions for the determina
tion of a jury. First, as to contemplation of bankruptcy by 
the debtor; second, as to the transaction having been his volun
tary act: Brown v. Kempt on, 19 L.J.C.P. 169; Gibson v. Boutts, 
3 Sc. 229.

The first of these questions cannot arise here, as we have no 
bankrupt laws. The Legislature has substituted other alter
native conditions, namely, that the debtor was in insolvent cir
cumstances. or was unable to pay his debts in full, or knew that 
he was on the eve of insolvency.

In the present case there can be no doubt that Wiebe, when 
he gave tin* mortgage to Winkler, was in insolvent circumstances 
and unable to pay his debts in full. There remains only the ques
tion whether the giving of the mortgage was with intent to pre
fer or was so far the voluntary act of the debtor as to constitute 
a preference under the English cases. Upon the construction 
which 1 have given the amending Act, the execution of the mort
gage had the effect of giving Winkler a preference over the un
secured creditors of Wiebe; and we begin the consideration of 
the question propounded with the presumption that the mortgage 
was executed with intent to prefer and that it constituted a pre
ference within the meaning given to that term by the Supreme 
Court of Canada.

The impression produced upon my mind by the evidence is 
that tin* mortgage was given solely because Winkler asked for it. 
I do not think that Wiebe had any active desire to prefer Wink
ler to his other creditors. But he knew the effect of the transac
tion, as is evident both from his confessed knowledge of his posi-
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tiuii and from his demurring to including his dwelling house when 
he was so heavily indebted for the materials used in its construc
tion. He should he presumed to have intended the natural con
sequences of his own acts. See Gibson v. Houtts, 3 Sc. 229.

Under the statute the transaction is to be taken as none the 
less voluntary because of the pressure which induced it. I do not 
think that Wiebe’s denial of an intent to prefer, unsupported by 
circumstances, is sufficient to rebut the statutory presumption, 
even if we could rely—as in this ease we cannot—upon his un
derstanding of the expression.

I do not think that Wiebe had entirely given up hope that 
circumstances might occur which would place him in a position 
to pay off all his creditors. lie felt that, if someone would sup
ply the funds to run the mill and his creditors would give him 
time, there was a possibility of the next season turning out so fa
vorably that he would be able to extricate himself from his diffi
culties. lie naturally desired to take the chance. He was not 
trained in business, and was probably more sanguine than a 
shrewd man of business would be. In his view the consideration 
of getting time was an important one.

Hut Wiebe knew that his assets were wholly insufficient to 
meet his liabilities, that he was placing Winkler in a position to 
realize a larger portion of his claim than he could pay upon the 
claims of his unsecured creditors or they could realize from his 
property, and that, by granting this mortgage, he was making the 
position of the other creditors worse than before. As far as he 
was concerned, it was purely a matter of chance whether matters 
would be improved by delay. The effect when the mortgage was 
executed was to leave a deficiency.

Upon the question of contemplation of bankruptcy, as it arose 
in England, these feelings and hopes might possibly be import
ant. but I deem them wholly unimportant in rebuttal of the pre
sumption declared by statute. It was purely a case of yielding 
to pressure. To allow the consideration of time granted under 
such circumstances to rebut the presumption would lie to annul 
the effect of the amending Act.
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In Johnson v. Hope, 17 A.R. 10, and Ashley v. Brown, id. 
500, the Court of Appeal for Ontario held that it is necessary to 
show notice to the transferee of the debtor’s insolvent condition. 
The contrary view was taken by the Full Court of this Province 
in Stephens v. Me Arthur, 6 M.R. 490. While our decision was 
reversed upon appeal to the Supreme Court, this was upon tin- 
ground that the transfer was not made with the intent to give 
preference and had not such an effect. The question of notice 
was untouched by the Supreme Court, and i know of no decision 
binding upon this Court which overrules the view which we tonk
in Stephens v. McArthur upon this point.

I think that, for the present, I am bound by the decision *»f 
the Full Court, and that such notice should not be required. But. 
in view of the further discussion of the subject since Stephens v. 
McArthur was decided here and of the express reservation of 
opinion by the Supreme Court, I deem it best to make some re
marks upon the question of notice in the present case.

In view of his denial upon oath of the express notice directly 
alleged, and of the conflict of evidence between Wiebe on the one 
side and Winkler and Wahn on the other, I am not prepared to 
find affirmatively that Winkler was expressly informed of 
Wiebe s insolvent condition. But Winkler admits knowing that 
Wiebe s real estate was heavily encumbered, and that two of his 
creditors, Lang and Penner, had recently combined and obtained 
security on his real estate. He claims to have understood that 
this was for $1,700. In reality it was made to secure $2,900, and 
as the description for Winkler's mortgage, according to his own 
account, was taken from Fenner's, I should consider him affected 
by notice of its actual amount so far as that can be deemed mater
ial. Winkler also knew the nature of the season and the failure 
of the crops, which must affect Wiebe’s business both as thresher 
and as miller, lie knew of the failure of the water supply. 
As a man of business he must be taken to have understood tie- 
effect of these circumstances in depreciating the selling vain-- 
of Wiebe’s property .

He went to Wiebe and asked for money, and Wiebe told him
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he hadn't any just then. Ilv states that Wiebe also told him that 
the mill and the two farms would pull him through if lu* had a 
good crop, hut admits that he knew the crop was bad and that 
that was the reason for giving an extension, lie also states: “I 
think he told me the mill was not paying then, hut he said he ex
pected it would when he got more grain.” lie also admits lieing 
told of the debt to Schwartz for building materials and Wiebe s 
objection at first to including the house in the mortgage, but 
claims only that the amount was understated. Apparently he 
made no inquiries as to other liabilities, although he should 
naturally have contemplated the probability of their existence.

In Ashley v. Brown, it was “knowledge” of the debtor’s in
solvency that was said to be necessary. I do not understand, 
however, that by this was meant actual, positive knowledge, or 
express and distinct information. The opinion that has prevailed 
in Ontario is based upon the view that the legislation is in pari 
materia with that in the statute, 13 Eliz., ch. 5, which protects 
conveyances made upon good consideration, without “any man
ner of notice or knowledge of such covyne, fraud or collusion as 
is aforesaid,” and that an intention to effect what was consid
ered to be an injustice to innocent parties should not be imputed 
to the Legislature. The language of the Act of Elizabeth is “any 
manner of notice or knowledge,” which includes constructive no
tice or gives the ordinary right to infer from circumstances ac
tual notice not expressly proved otherwise.

In National Bank of Australasia v. Morris, [1892] A.C. 287, 
the Judicial Committee of the Privy Council had to consider the 
effect of some provisions in an insolvency law of New South 
Wales allowing certain payments to creditors to bo good, with a 
proviso that the creditor should not at the time of payment have 
known that the debtor was then insolvent ; and their Lordships 
held.that, “if the creditor who receives payment has knowledge 
of circumstances from which ordinary men of business would 
conclude that the debtor is unable to meet his liabilities, he knows, 
within the meaning of the Act, that the debtor is insolvent.” This 
where the Act expressly required knowledge of insolvency.
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Thi' conclusion of the Ontario Courts is reached only by im
plying an intended reservation conceived to lie necessary for the 
prevention of injustice. At any rate the implication should not 
pi further than justice demands. I can conceive no injustice in 
imputing /irimii faeii to a creditor asking, under the circum
stances of this ease, for a payment which the debtor admits his 
inability to make and taking security, with the knowledge which 
Winkler admittedly had of Wiebe’s affairs and without further 
inquiry, notice of the debtor's insolvency and of the intent and 
effect required to avoid the security.

It is a well established practice to require less clear evidence 
of notice of fraud where the transaction is one in which no ac
tual advance of money or property constitutes the consideration 
or a part of the consideration for the transfer than in a case of 
such advance. And it is also a doctrine of Courts of Equity in 
many cases to impute constructive notice of facts which might 
he learned upon reasonable inquiry suggested by known facts.

In my opinion, if evidence of notice should lie exacted in such 
a ease as the present, the evidence that is given should he taken 
as primâ facie sufficient to throw the onus upon the defence. And 
while I (III not find affirmatively that the information was ex
pressly given as alleged, 1 am not satisfied that Winkler had not 
a great deal more information than he admits. To my mind he 
has not discharged himself of the onus.

In this view, I find that, at and before the execution of the 
mortgage, Winkler had notice of Wiebe’s insolvency and of the 
mortgage being made with intent to give him a preference over 
other creditors and having such effect.

There will be judgment declaring the mortgage null and void 
as against the plaintiff and the creditors for whom he is trustee. 
The defendant Winkler must pay the costs of the action.

Judgment for plaintiff
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Notes:
Intent Under Provincial Acts.

Except in Manitoba, it may be regarded as generally settled 
that both in regard to the interest to defeat creditors and the in
tent to prefer, the transferee must be shown to have bad notice, 
if not of the actual interest, at least of the embarrassed condition 
of the debtor : Hepburn v. Park ( 1884), f> O.R. 472; Burns v. 
McKay (1885), 10 O.R. 107; Roberts v. Steinhoff ( 1880), 11 
O.R. 309. And this notwithstanding that the effect of the trans
fer as evidence of the intent has several times been the subject of 
recent legislation, while the provisions regarding transfers to de
feat creditors remain substantially as they were when first en
acted. Parker, Frauds on Creditors, p. 61.

Concurrence of Intent.

The weight of authority leans to the view that, in order to con
stitute a fraudulent preference to the creditor, there must be a 
concurrence of intent of the part of both the debtoi ind creditor. 
The Court will not act of mere suspicion : B ns v. McKay 

1885 . 10 O.R. 167; Hepburn v. Park, su/n McRoberts v. 
Steinhoff, supra ; Ivey v. Knox ( 1885), 8 O.R. 1 This lias been 
said to he on the principle that if the pers< King security be 
innocent of any fraudulent intent, he cam be affected by the 
fact, if it he a fact, that there was a fraudulent intent unknown 
to him in the mind of the borrower : Hepburn v. Park, supra. In 
Johnson v. Hope (1890), 17 A.R. 10, it was said that it has al
ways been the policy of the law to protect persons acting bona 
fide with an embarrassed debtor, i.e., without notice that he in
tends to give a preference, and who at the time of the transac
tion has no notice of his (the debtor’s) embarrassed position, is 
safe from the penalties imposed by the Act. It would paralyze 
trade and business if transactions entered into in all honesty and 
good faith and for valuable consideration, with persons appar
ently solvent and prosperous, were liable to be undone if later it 
was discovered and proved that such persons were at tin- time in 
embarrassed circumstances. This construction would make the 
Act a trap. If there is no proof of notice or knowledge of tin- 
debtor’a insolvency, or of any fraudulent intent on his part, it is 
held that the tranfer will stand : (ribbons v. McDonald ( 1890), 19 
O.R.. p. 293; Ashley v. Brown (1890), 17 A.R., p. 504. The most 
recent case in Ontario on this point is Dana v. McLean (1901), 2
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O.L.R. 466, where the Court of Appeal held that as the creditor 
took the transfer in good faith without notice or knowledge or 
without any reason to know of the debtor’s insolvency, the 
transaction could not be set aside.

The decision above reported, however, is quite at variance 
with the Ontario and Supreme Court decisions (Molsons Bank v. 
Halter (1890), 18 S.C.R. 88; Gibbons v. McDonald (1891), 20 
S.C.R. 587). it not being regarded as necessary to show notice to 
the transferee of the debtor’s insolvent condition : vide supra. It, 
however, is said to be controlled by the decision of the Full Court 
of King's Bench in Stephen's v. McArthur (1890), 6 Man. 496. 
In that case the facts as found by the Full Court were as follows 
—At the time the chattel mortgage was given, the mortgagors 
were insolvent, but the mortgagee was not aware of that fact. 
The mortgage was straightforward and honest, and given in re
sponse to a bona fide demand of plaintiff for security, and not 
with any such intent, on either side, as would render it fraudu
lent and void under the Statute of 13 Eliz,, or under 49 Viet. 
(Man.), cli. 45, sec. 2. It was held that the mortgage was void 
as against creditors. Taylor, C.J., said, p. 605: “I cannot come 
to any other conclusion than that a conveyance which has the ef
fect of delaying, defeating creditors, or prefering one creditor to 
another, is void equally with one executed with the intent to do 
so.” The judgment here seems to turn rather on the construc
tion of the words “which has the effect” to delay and defeat, 
rather than on the question of the necessity of knowledge in the 
transferee. Vide pp. 502-5.

Inferring Insolvency.

Knowledge of insolvent circumstances may be readily in
ferred. The Insolvency Act of New South Wales provided that 
every payment made by a person before the sequestration of his 
estate to any creditor on account of any just debt due at the time 
of the payment shall be deemed a valid payment provided that 
such creditor shall not at the time of the payment have known 
that the debtor was then insolvent: Vide National Bank of Aus
tralasia v. Morris, 118921 A. C. 287, 66 L.T. 240, 61 L.J.P.C. 32. 
The facts here were that on the 17th of April, 1886, one Braun 
opened an overdraft account with the Sydney branch of the ap
pellant bank, whose head office is in Melbourne. IIis overdrafts 
were secured to the extent of t2,000 by the guarantee of a gentle-
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man named Davies, of whose solvency the bank was confident. 
The cheques in question were paid in by Braun on the 27th and 
->*th of June, 1887; a time when, as was admitted at the trial, 
Braun was insolvent. On the 8th of September, 1887, his insol
vency was declared. The assigneee brought an action to recover 
the amount of the cheques so paid to the bank. A verdict was 
entered by consent for the plaintiff, with leave reserved to the de
fendants to move to set aside the verdict. On the motion the 
verdict was sustained and the defendants appealed from that 
judgment.

The Privy Council held that if the creditor who received pay
ment has knowledge of circumstances from which ordinary men 
of business would conclude that the debtor is unable to meet his 
liabilities, he knows within the meaning of the Act that the debtor 
is insolvent. It appeared that not only had the creditors cause to 
believe the trader to be insolvent, but that they were seriously 
uneasy about his debt to them. The local agent of the creditors 
set up that he did not believe or suspect the debtor to be insol
vent. but the Court thought it was sufficient that he knew facts 
which ought to have shown him clearly that the debtor could not 
be but insolvent. See also Segsworth v. Meriden Silver Plating 
Co. (1883), 3 O.R. 413.

On the whole question of intent in preferential transactions, 
vide Parker’s Frauds on Creditors, eh. 15, pp. 163-168.
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[IN THE COURT OF KINO’S BENCH FOR MANITOBA.] 

I Before KILLAM. (\.L. Dl’BUC anh RICHARDS, J.L]

Uodville v. Fraser.

Fraudulent preference—Doctrine of presuu re—Motive of debtor in giving
Security—Assignments Act, ch. 7, sec. 33—03 and 04 Viet.
( V.), eh. 3, see. 1.

Where in giving n chattel mortgage covering all the debtor’s assets, it ap 
pea red that the desire and motive in the mind of the debtor was to make 
an arrangement for continuing his business, and to avoid insolvency, the 
defendant having induced him to give it by promise of assistance, al
though the defendant, a creditor, was placed in a more advantageous posi
tion than others.

Held (Richards, J., dissentientc), that under section 33 of the Assignments 
Act, R.S.M. ch. 7. as amended by 03 and <64 Viet, (m), ch. 3. sec. I. there 
must still lie the intent on the part of the debtor to prefer the particular 
creditor in order to set aside the impeached conveyance.

The presumption arising under the Act being only prima facie may be re
luit ted by evidence and the court may consider the proved facts as to the 
actual intent.

Held, also, the court need not determine whether the preferred creditor was 
acting bond fide or really looked for a continuance of the business through 
an arrangement with other creditors as it was only the mental attitude 
of the debtor that should be considered.

This was an appeal from the judgment of Bain, J. On the 
14th of January, 1901, the plaintiffs recovered judgment against 
Rice, who was carrying on business as a general storekeeper, and 
a day or two afterwards they issued a writ of execution against 
his goods indorsed to levy $525.98, and placed it in the sheriff's 
hands for execution. Rice was indebted to the defendant also, 
and on the 24th of December, 1900, he executed a chattel mort
gage to the defendant on all the goods that he then had in his 
store to secure the payment of $550, which was about the amount 
he then owed him. By the terms of the chattel mortgage, $100 
were made payable on the 28th of December following its date, 
and the balance in monthly payments thereafter. The mort
gage was filed in the County Court office for Dauphin on the 
4th of January, 1901. Rice did not pay the $100 on the 28th 
of December, and early in January following the defendant 
took possession of all his goods and removed them to Dauphin,
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and on the 23rd of January sold them for 50 cents on the dollar 
on the invoice price.

The plaintiffs sued to have it declared that the chattel mort
gage from Rice to the defendant was fraudulent and void us 
against them ; and they claimed further that, if it should appear 
that the defendant had sold and disposed of the goods, he might 
he ordered to account for the proceeds of the sale or the value of 
the goods.

//. .1/. Howell, K.C., and T. G. Mathers, for plaintiff’s.
//. J. Macdonald, K.C., and A. Haggart, K.C., for defendants.

Rain, J. :—It is quite clear that at the time Rice executed the 
chattel mortgage to the defendant, which is in question in this 
suit, he was in insolvent circumstances and unable to pay his 
debts in full. The defendant knew, I think, that Rice was in this 
position, or, at all events, he had knowledge of circumstances 
from which an ordinary man of business would conclude that he 
was unable to meet his liabilities: National Bank of Australasia v. 
Morris, |1892| A.C. 287. The effect of Rice giving the chattel 
mortgage to the defendant on all his goods was to give him a pre
ference over the plaintiffs and the other creditors; and I think 
the mortgage was given with the intention that it should have 
that effeet. Rut the evidence showed that the defendant had in
sisted on getting security, and, as I think that Rice bona fide 
yielded to the demand, I would have to find that the giving of the 
mortgage was not his own spontaneous act ; and before the amend
ment to the Assignments Act in chapter 3 of the statutes of 1900, 
the law was settled that a transfer, assignment, etc., given as the 
result of bona fide pressure could not he considered to be a fraud
ulent preference under section 33: Stephen v. McArthur, 19 S.C. 
R. 446; Colquhoun v. Seagram, 11 M.R. 339.

The amendment in question is in the form of a sub-section, 
added to section 33, and it provides that “if such a transaction 
with or for a creditor has the effect of giving that creditor a pre
ference over other creditors of the debtor or over one or more of
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them, it «hall in and with respect to any action or proceeding 
which within sixty days thereafter is brought to impeach or set 
aside such transaction * * * he presumed pt’imâ facie to
have been made with the intent aforesaid and to be a preference 
within the meaning of this section; and no pressure on the part 
of the creditor will l>e sufficient to support the transaction or to 
rebut the presumption of preference.”

In Stephens v. McArthur, Mr. Justice Strong said that the 
primary and natural import of the word preference is a volun
tary act of the debtor, and that the term is not applicable to an 
act which is brought about by the active influence of the creditor ; 
and so. if a creditor gets an advantage over the other creditors 
by exercising pressure upon the debtor, he does not get a prefer
ence, nor has the debtor’s act the effect pf giving him a prefer
ence, in the meaning of the word in section 33. The amendment 
applies only to such a transaction as has the effect of giving a 
creditor a preference, and it is unfortunate, perhaps, that this 
word, with the strict meaning that it has in section 33, should 
have been used by the Legislature. However, the direction that 
“no pressure will be sufficient to support the transaction or to 
rebut the presumption of preference” is explicit, and I think it 
shows clearly that the Legislature intended to do away with what 
has come to be called the doctrine of pressure, so that, in cases 
to which the amendment applies, proof of pressure cannot be con
sidered at all as rig, or tending to displace, the intention
to give a fraudulent preference. In the Ontario Act, which our 
Legislature has followed in this amendment, the provision as to 
pressure is not as explicit or as comprehensive as it is here; but 
the Ontario Courts have held that it had the effect of doing away 
altogether with the doctrine of pressure: Webster v. Crickmore, 
25 A.R. 97 : Lawson v. McOeoch, 20 A.R. 464.

Whether this provision in the amendment applies to all cases, 
or only to those in which the transaction is impeached within 
sixty days, is a question that is open to argument; but in the pre
sent case the action was begun within sixty days after the chattel 
mortgage was executed.

8751
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I think, then, it would have to be held that the chattel mort
gage was void under section 33 ; but it appears, as the defendant 
sets up in his statement of defence, that before the plaintiffs be
gan this action, though after their execution against Rice’s goods 
had been placed in the sheriff’s hands, the defendant sold and 
disposed of the goods he took under the chattel mortgage to a 
bona fi<le purchaser for value. The goods were sold for 50 cents 
on the dollar on the invoice price, and realized $512.78; and the 
defendant says he discounted the notes which he took from the 
purchasers in one of the hanks and received the proceeds. On 
behalf of the defendant, Mr. Macdonald has argued strongly that, 
as the defendant has thus disposed of the goods, the plaintiff has 
now no remedy against him ; and Union Bank v. Harbour, 12 M.R. 
166. is cited as a decision in this Court affirming that view.

Although the statute declares that the conveyance which is a 
fraudulent preference shall lie utterly void, this must be under
stood to mean only that it is voidable at the election of creditors, 
and it is valid as between the parties to it until it is set aside: 
Longivayx. Mitchell, 17 Or. 195; Stuart v. T re main, 3 O.R. 190: 
Meharg v. Lumbers, 23 A.R. 51; The Meriden Britannia Co. v. 
Braden, 21 A.R. 352. And it follows from this view that, so far 
as sec. 33 extends, creditors would not be entitled to the relief 
the plaintiff asks when once the property has passed out of the 
hands of the fraudulent grantee into those of a bond fide pur
chaser for value. In Davis v. Wickson, 1 O.R. 369, Boyd, C., 
said: “The right of the plaintiff in this class of cases is to have 
any impediment removed or declared invalid which intercepts 
the action of his writ of execution; and so long ns the property 
of the execution debtor remains distinguishable, and so long as 
no purchaser for value and without notice intervenes, so long 
may the Court award relief against that property in the hands 
of fraudulent or voluntary holders.”

In Union Bank v. Harbour, 12 M.R. 166, the action was 
brought to set aside a conveyance as fraudulent, and for the pay
ment to the plaintiff of the balance of purchase money that re
mained due to the fraudulent grantee by a subsequent purchaser
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for value, and Taylor, C.J., held that the plaintiffs were not en
titled to succeed. “Any right the plaintiff would have to attack 
the transaction by which the property was conveyed to Mrs. B. as 
fraudulent," he said, “is derived from the statute, and it goes no 
further than giving a right to have the fraudulent conveyance set 
aside as against them.”

It would appear, however, that the attention of the learned 
Chief Justice had not been called to section 34 of the Act, which 
provides that, "If the person to whom any such gift, conveyance, 
etc., has been made, shall have sold or disposed of the property 
which was the subject of such gift, conveyance, etc., or any part 
thereof, the money or other proceeds realized therefrom may !>e 
seized or recovered as fully and effectually as the property if still 
remaining in the possession or control of such person could have 
been seized or recovered. ’ ’ This provision is taken from the On
tario Statutes, R.S.O., 1887, ch. 124, sec. 8; and as MacMahon, J., 
pointed out in Roberlton v. Holland, 16 O.R. 532 it was passed 
after 8luart v. Tremain, 3 O.R. 190, and with the object, probab
ly, of meeting the difficulty that Boyd, C„ had pointed out in that 
ease, that the statute did not permit the Court to give any relief 
to a creditor when once the fraudulent assignee had disposed of 
the property to a bowl fide purchaser.

This provision in the Ontario Act has been much amplified by 
subsequent legislation ; and between the section in our Act and 
the original one in the Ontario Act, there was this important dif
ference. that under the latter the right of action was given ex
clusively to the assignee or to a creditor suing in his name by or
der of a Judge. It was only in cases, therefore, when the debtor 
had assigned under the Act for the benefit of creditors that the 
provisions applied for following the proceeds of the sale of the 
property : Robertnon v Holland, 16 O.R. 536; Tennant v. Callow. 
25 O.R. 56. There is nothing in our Act, however, that limits 
this right of action to the assignee, except in cases where then1 
has been an assignment under the Act; and there is no reason that 
I can see why the plaintiffs here should not he given the benefit, 
of the provisions of the section. At the time they began the ae
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lion they had obtained a judgment against the debtor and had 
their execution against his goods in the sheriff’s hands. If, then, 
the goods were still in the possession of the defendant, they could 
be seized under the execution as soon as the chattel mortgage was 
set aside as fraudulent, and, if it were necessary, the Court could 
give consequential relief by way of equitable execution. And 
what the section says is that the proceeds realized “may be seized 
and recovered as fully and effectually as the property if still re
maining in the possession’’ of the fraudulent grantee himself. 
The sheriff cannot seize the money that the defendant has re
ceived for the goods he sold, but the word “recover” is used as 
well as “seize”; and the Court has ample power to give effect to 
what seems to me to be the clear intention of the section.

This section was not, as far as the report of the case shows, 
brought to the attention of the learned Chief Justice on the ar
gument of The Union Hank v. Harbour ; and he seems to have 
overlooked it in the decision of the case. I think I am justified, 
notwithstanding that case, in holding that the plantiffs are en
titled to call upon the defendant for an account of the proceeds 
of Rice’s goods that he sold. It has not been questioned that the 
price at which he sold them was as much as the goods were fairly 
worth.

By section 695 of the Queen’s Bench Act priority of claim 
upon what a sheriff realizes under writs of execution in his hands 
is abolished; and the plaintiffs, therefore, as regards any money 
that is recovered from the defendant, are not entitled to be 
placed in a better position than they would be if the sheriff 
realized the money under the execution.

1 think the plaintiffs should have judgment declaring that the 
chattel mortgage from Rice to the defendant is void as against 
them ; that the defendant should account for the moneys that he 
has received from the sale of the goods that he took under the 
chattel mortgage ; that the defendant do forthwith pay into Court 
the amount found due by him on such account, or so much there- 
of as may be necessary to satisfy the judgment of the plaintiffs 
against the said Rice; and that the moneys so paid in be subject
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to the further order of the Court, and that for that purpose fur
ther direetions and subsequent coats he reserved. The defendant 
must pay the costs of the action.

From this decision defendant appealed to the Full Court.

J. 8. Ewart, K.C., and //. J. Macdonald, K.C., for the appel
lant.

II. M. Howell, K.C., and 7. <1. Mather, for respondents.

February 15th, 1902. Killam, C.J. :—Two main questions 
arise in the present case. That which is naturally the first is 
whether a mortgage to the defendant of the stock in trade of a re
tail merchant to secure his indebtedness to the defendant was 
made with intent to give the defendant a preference over the 
other creditors or had such effect.

Under the decision of the Supreme Court of Canada in Ste
phens v. McArthur, 19 S.C.R. 44fi, a transaction is not to be con
sidered ns having the effect of giving a preference unless the 
debtor has the intent to prefer.

Mr. Justice Bain found that in this case there was the intent 
and his decision upon that point is challenged on this appeal.

The received doctrine now in England appears to be that, in 
order to avoid a transaction as entered into “with a view of giv
ing” a creditor a preference under the Bankruptcy Acts, it 
should appear that the “dominant" motive of the debtor was to 
give a preference: Sew, Prance anil tlarrard's Trustee v. Hunt
ing, [1897) 1 (j.B. 607, 2 (j.B. 19; S.C. sub nom.-, Sharp v. 
Jackson, [1899] A.C. 419; In re Vaulin, [1900 ] 2 (j.B. 325.

In the first of these cases, Lord Esher, M.R., and Chitty, L.J., 
considered that the word “view" was equivalent to “intention.’ 
Lord Esher said: “The question is whether in fact he had the 
intention to prefer certain creditors. It has been argued that the 
debtor must be taken to have intended the natural consequences 
of his act. I do not think that is true for this purpose. I think 
one must find out what he really did intend." [1897) 2 (j.B.. at 
p. 27. These remarks were cited, with approval, by Lord Ilals- 
bury, L.C., in the House of Lords, [1899] A.C., at p. 421.
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1 do not understand Lord Esher to have meant that you are 
not in any case to infer intent from the obvious consequences of 
tiie act. There is authority to the contrary: Gibson v. Boutts, 3 
Sc. 229. But while the effect may be to place one creditor in a 
more advantageous position and the debtor may recognize at the 
time that this will be the effect, this may be done for the purpose 
of accomplishing something else; and I conceive it to be clearly 
established that what we are to search for under our Act, as 
under the English Bankruptcy Acts, is the “dominant” or gov
erning motive of the debtor.

I fully concur in the opinion of the learned Judge, that the 
amending Act, G3 & 64 Viet. ch. 3 (M., 1900), has eliminated the 
factor of pressure. But, though speaking subject to the develop
ment of an unexpected combination of facts in some other case, 
I doubt if the amendment has accomplished much more.

Under legislation somewhat similar the Ontario Courts have 
held that the effect is not conclusive where the debtor has acted 
with some other dominant motive than that of preferring the 
creditor: Lawson v. McGcoch, 20 A.R. 464; Webster v. Crickmore, 
25 A.R. 97; Armstrong v. Johnston, 32 O.R. 15.

In this case the plaintiffs themselves put forward the debtor 
as their sole witness to the circumstances under which the trans
action took place and which influenced his act. They brought 
these out from him as part of their case. They neither treated 
him as adverse nor attempted to show that he was incorrect in de
tails. lie was not contradicted.

If the debtor’s account is to be taken as correct, it appears to 
me that there could not properly be any other inference than 
that his dominant motive was to make an arrangement for con
tinuing the business. As we can see the case now, this was prac
tically hopeless; but parties in his position do not usually recog
nize this so clearly as it appears afterwards to others. I do not 
think that we are warranted in assuming that all this is mere sub
terfuge. It is true that the amending Act declares that a prima
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facie presumption is to arise from the effect of a transaction. But 
I do not think that this would justify us in looking only to the 
effect and in refusing to attach any weight to the debtor’s account 
of the circumstances upon an assumption that his account has 
not been accepted by the trial Judge.

It is quite true that the alleged arrangement bctweeen the 
debtor and the defendant was not a definite, enforceable agree
ment. But for the purpose of estimating intent, this does not 
seem to be necessary: In re Wilkinson, 22 Cli.D. 788; Ucbstcr 
v. Crickmort, supra.

Nor does it appear to me important to determine whether the 
defendant's agent was acting bona fide or anticipating that the 
other creditors could be arranged with and the business continue, 
it being only tbe debtor’s mental attitude that we are consider
ing.

The remarks in In rr Wilkinson that may seem opposed to 
this view related to the question of the transaction being an act 
of bankruptcy and not to that of the intent to prefer.

The transaction was not attacked as a fraud upon the debtor 
himself ; and. while the statement of claim alleged that the mort
gage was given with intent to defeat, delay and prejudice the 
creditors, there was no attempt to uphold the judgment upon such 
a ground.

With considerable regret I have come to the conclusion that 
we cannot affirm the judgment. Having formed this opinion up
on the first ground of appeal, it is unnecessary to express any 
opinion upon the second. Such an expression is the less called 
for at present, as there seems a probability that the Legislature 
will shortly substitute other provisions for those upon which the 
difficulty arises.

I would allow the appeal with costs and dismiss the action 
with costs.

Richards, J.—I concur in the views of the Chief Justice that 
the dominant motive in the debtor’s mind was the hope that by
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giving tho conveyance he would he enabled to carry on business, 
and that it is not necessary that the promises on which the trans
fer was got should be legally binding on the defendant.

But. with deference, I am unable to agree that the question 
of good faith on the part of defendant’s agent, in making those 
promises, is not material.

On a careful consideration of the evidence I am led to the 
conclusion that there was not in this case an intention at any 
time to carry out tin* promises made to the debtor. If so, then I 
think that a good consideration to uphold the transaction as 
against the plaintiffs has not been shown by proving merely what 
was in the mind of the debtor.

It is strongly arguable from the absence of reference in the 
cases to the transferee’s good or bad faith that the question is 
immaterial. But. in that absence, I feel at liberty, though with 
much hesitation, to hold that the question is material. A 
debtor facing the question of business failure will usually grasp 
at anything that may be held out to him as a means of tiding 
over. To hold that an undue advantage given by him when in 
that condition of mind, on the strength of promises merely made 
to procure that advantage and without intention to fulfil them, 
can be maintained and enjoyed by the party making such prom
ises, seems to me to put a premium on fraud.

It is argued that, even if the debtor could set aside such a 
transfer, a creditor attacking it can not, as there was no privity 
of contract between him and the creditor who got the advantage. 
The best opinion I can form as to that is that it is the intention 
of the Act to allow the attacking creditor to set aside what the 
debtor could, and for that purpose the Act should, I think, be 
liberally, and not strictly construed.

As my brother judges are in favor of allowing the appeal, 
and as new legislative enactments are about to be made on the 
questions in dispute in this action, it is unnecessary for me to go 
into the other points raised, further than to say that I think the 
judgment appealed from should be upheld and a liberal construe-
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tion in favor of attacking creditors given to the sections of the 
statute in question. Without such they would he of little prac
tical value.

Drove, J., concurred with Killam, C.J.
Appeal allowed with costs and 

action dismissed with costs.

Notes:
Intent to Prefer in Transactions Attacked 

Within Sixty Days.

In the reported case the transfer was taken out of the statute 
because the debtor gave it for some other purpose or actuated by 
a motive different from that to prefer. This case excellently 
illustrates the change introduced by the amendment of 63—64 
Viet. (M) C. 3, sec. 1. (which made the Manitoba section practi
cally similar to that of Ontario and other provinces.) Before the 
amendment, as was decided in Stephens v. McArthur ( 1890, 6 
Man. 496), where a transaction had the effect of preferring, no 
matter what was the intent, the transaction was void. Since 
the amendment while the doctrine of pressure has been elimi
nated it is not enough that the transaction effects a preferment 
of the creditor. In Schwartz v. Winkler, (reported ante, p. 511 it 
was pointed out that not every transaction having this effect is 
to be void, but that it is to he presumed prima facie to have been 
made with the intent to prefer. The transaction is to be judged 
in regard to the question of preference, upon the same principle 
as it would have been under the judge-law of England : vide, per 
Killam, C.J., ibid. This is also the opinion in Ontario. 
Where the debtor has acted with some other dominant motive 
than that of preferring the creditor, it has been held the effect 
is not conclusive: Lawson v. McGeoch (1893), 20 A.B. 404; 
Webster v. Crickmorc (1898) 25 A.K. 97; Armstrong v. Johnson 
(1900), 32 O.R. 15.

In the corresponding section of the Act in Nova Scotia, R.S. 
N.8. (1900), ch. 145, sec. 4. the words primâ facie have been 
omitted and the view appears to have been recently adopted by 
the Supreme Court of the Province that the question is but one 
of intent and that the presumption of invalidity raised by the 
statute is irrehutable : Shediac v. Buchanan (1903), 1 Com. Law 
R, p. 481.
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The defence of pressure lias been abolished in transactions 
attacked within 60 days: Webster v. Crickmorc (1898), 25 A.R. 
97; Schwartz v. Winkler (ante, p. 51). And for a summary 
of the statute and ease in Ontario on the point, see Dana v. Mc
Lean 1901 ,20 I. R. üi p. 470.

The defence of pressure having been removed, it yet is open 
to raise certain other defences. It is open to establish another 
intent, as in the case reported here—and in this connection it, 
may lie quaered whether it might not have been argued, in eases 
like Halwell v. Township of Wilniot (1897), 24 A.It. 628; Mot
ions Bunk v. Halter (1890), 18 S.C.R. 88; Grant v. Van Nor
man (1882), 7 A.R. 526, that another intent was present and that 
the doetrine of pressure in the strict sense was not raised: vide 
Parker, Frauds on Creditors, p. 174. For instance, in the Halwell 
v. Wilniot ease, where a defaulting trustee restored trust prop
erty aetuated, as was held, by fear of prosecution and hence by 
pressure of circumstances, it might have been viewed in another 
light i.e. that the debtor had a desire to protect himself from 
disgrace and punishment. And so, in the case of Grant v. Van 
Norman where a solicitor restored clients’ moneys to avoid being 
struck off the rolls.—Another defence is found in showing that 
the transfer was in pursuance of a pre-existing agreement: 
Webster v. Crickmore (1898), 25 A.R. 97; Breese v. Knox 
(1897), 24 A.R. 203. So the statutory presumption may be 
rebutted by evidence that the transaction was entered into and 
consummated in perfectly good faith without any reason to know 
or believe that the transferors were, at the time, insolvent: Dana 
v. McLean (1901), 2 O.L.R. 470. So where a new mortgage is 
given in substitution of a former one instead of renewing it: 
Rogers v. Carroll (1899), 30 O.R. 328.

For a full discussion of the doctrine of “dominant motive” 
see the English cases of Sharp v. Jackson, f 1809] A.C. 419; 
In re Vautin, [1900| 2 Q.B. 325; Re Lake, [19011 1 K.B. 710.
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[IN THE SUPREME COURT OF CANADA.]

Mary D. S. Cornwall, Appellant, 

and

The Halifax Ranking Company, Respondents.

In re Estate of Ira Cornwall, Deceased. .

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK.

Insurance—licneficiary not named in policy—Policy not in accord toitli ap
plication—Mutual mistake—Hi y lit to proceeds—Act for benefit of tcives 
and children—58 Viet. (N.B.), eh. 25.

C. applied for insurance, the policy to be payable in event of death to his 
wife, but the company, in accordance with its rules, issued a policy pay
able on its face, to the personal representatives though in fact in such 
circumstances it would pay the*proceeds only to the beneficiary named 
in the application. C. was unaware of this at the time of his death. 

Held (Davis and Mills, J.T.. dissenting), that the wife was entitled to the 
proceeds of the policy as against, the representatives of the estate.

Per Sedgewick, J., The New Brunswick Act (58 Viet., eh. 25) for secur
ing to wives and children the benefit of life insurance applies to accident 
insurance as well ns to straight life insurance.

Tins was an appeal from a judgment of the Supreme Court 
of Now Brunswick, affirming the decree of the Probate Court, 
which declared that the proceeds of a policy on the life of the late 
Ira Cornwall belonged to his estate, and not to his widow.

The facts of the case are fully set out in the opinions of the 
Judges.

C. J. Coster, for the appellant.
J. If. Armstrong, K.C., for the respondents.

May 27, 1902.—The Court gave judgment as follows:—

Taschereau, J. :—This is an appeal from a judgment of the 
Supreme Court of New Brunswick, affirming a decree of the 
Judge of Probate of St. John, by which, upon the hearing of 
passing accounts in the insolvent estate of the late Ira Cornwall,
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the appellant, his widow, on the application of the respondent, 
creditor of the estate, was ordered to account for a sum of one 
thousand dollars which she has received from an insurance com
pany upon a policy for two thousand dollars on her deceased 
husband’s life. She claims that she was the beneficiary under 
that policy. The creditors, on the other hand, claim that the 
amount of the insurance passed into the estate of her late 
husband.

The substantial facts of the case are not complicated.
On the twenty-sixth day of February. 1896, the late Ira Corn

wall applied in writing for an accident insurance, the sum to 
be insured two thousand dollars, policy to be payable in case 
of death by accident under the provisions thereof to present 
appellant. The company, however, issued their policy payable 
on its face to the personal representatives of the said Ira 
Cornwall.

Hugh Scott, the chief agent for Canada of the insurance com
pany, stated as follows in his evidence :—

Q.—Why did you not endorse on the policy that it was pay
able to Mary D. S. Cornwall, wife of the deceased, as expressed 
in application?

Ans.—It is not the practice of this association to do so, and it 
never has done so under our management in Canada.

Under such an application and our policy we would pay the 
beneficiary only named in the application.

After receiving the policy from the company, the said Ira 
Cornwall, believing that it was payable to his wife, as he had or
dered it to be, handed it to her and told her that it was payable 
to her. She did not look at it, but kept it in her possession as her 
own until after his death, after which it was found that it was 
through error on its face payable to his personal representatives.

On the 26th July, 1897, while the said policy was in force, 
the said Ira Cornwall was found drowned, in the River St. John, 
under circumstances which induced the company to believe that 
there had been a breach of the condition in the policy against 
suicide.
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The appelllant then applied to the company for payment of 
the amount of the policy to her as beneficiary.

The company thereupon set up merely the defence of suicide 
and refusal to pay the amount of the insurance. Under the New 
Brunswick law, an action could not be brought in the name of the 
beneficiary. Administration had, therefore, to he taken out on 
Ira Cornwall’s estate to obtain a nominal plaintiff, and, upon ac
tion by the appellant as such administratrix for the two thousand 
dollars covered by the policy, the insurance company comprom
ised her claim, and paid her the one thousand dollars now in con
troversy.

The Judge of Probate determined that as, in law, the pol
icy on its face was not payable to the appellant, he could not re
cognize the equitable or beneficiary right she claims, and, there
fore, ordered her to account for that sum to the estate. With 
deference, I think that this determination, though affirmed by 
the Supreme Court of the Province, is erroneous.

As I view the case, it seems to me to be a very simple one. 
First, it cannot but be conceded that principles of equity govern 
the administration of estates in Probate Courts in New Bruns
wick in the same way, in effect, as they would if the estate was 
being administered in equity. Harrison v. Morehouse, 4 N.B. 
Rep. 584. Now, it seems to me incontrovertible, upon the evi
dence upon record, from the facts found and the fair inferences 
therefrom, that the deceased believed that the policy he received 
from the company was payable in the ease of death to the appel
lant, as he had directed in his application, and agreed to receive 
the policy exclusively upon that belief. Then, the company 
themselves admit that by their real contract the appellant was, in 
ease of death, to he the sole beneficiary of the insurance. That 
the policy is not in terms payable to her is, therefore, clearly a 
mutual mistake. And that, under these circumstances, a Court 
of Equity would not refuse a reformation of the policy so as to 
make it payable to appellant as both parties to it intended it to 
be, seems to me plain.

That, in my opinion, concludes the case. The learned counsel
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for the respondents invoked the acquired rights of the creditors, 
and argued that as, at the death of Ira Cornwall, these one thou
sand dollars had passed to his estate, the appellant was now pre
eluded from asserting any equitable rights in the matter she 
might have had during his life. Hut that is a petitio principii. It 
is assumed that she was not ab initio the beneficiary of this insur
ance. Now, that is the very question in issue. And by determin
ing. as we do, that she was, at the date of the policy, the sole 
beneficiary thereunder, it follows that, at the death of her hus
band. the amount of the policy did not pass into his estate.

The respondents’ attempt to imply a waiver or an estoppel 
against the appellant from certain allegations she made in her 
petition for letters of administration entirely fails. It would he 
most unfair to declare her precluded from now asserting her just 
rights merely because she made a mistake of law in such a docu
ment which, as to the respondents, was res inter alios acta.

The appeal is allowed with costs ; a decree to lie entered that 
the $1,000 in question formed no part of Ira Cornwall's estate. 
Costs in all the Courts will be against the respondents.

Sedge wick, J. :—I concur in the judgment of my brother 
Taschereau, hut I think it desirable to make a few observations 
relating to a point upon which he is silent.

As he has shewn, the policy in question is one which a Court 
of Equity would, under the circumstances, rectify upon the 
ground of mutual mistake, the assured thinking that he was to 
receive a policy payable to his wife and the company thinking 
that they were giving him a policy payable to his wife.

Assume then, that the policy in question is a policy in which 
the widow is named as the beneficiary ; what rights does the 
widow possess under it? It is clear that, at law and apart from 
the statute, she could not sue upon it because there is no privity 
between her and the company. Hut the company has contracted 
with the assured that it, upon his death, will pay the widow. The 
contract is clearly fulfilled and the company’s liability has ccas< d 
if it specifically performs its contract, namely, pays the insur-
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ante money to tin1 widow. Upon sueli payment, in the absenc - I' 
speeial circumatancea or arrangements to the contrary, the trans
action ia forever eloaed.

I have been unable to find a single ease in England or else
where, where, under such circumstances, moneys so paid were 
ever declared to be estate funds payable to the excutors or ad
ministrators of the assured. It is only by virtue of the technical
rule as to privity of contract that the insurance moneys ....lid
ever conic into their hands, and, coming into their hands, it 
cornea there ear-marked, and then, subject to the rights ot the 
beneficiary named in the policy and forming no part of the gen
eral estate.

Against this proposition has been cited the celebrated case of 
Cliaver v. Mutual Reserve Fund Life Association, [ 1892] 1 Q.B. 
147, where one Maybrick insured his life for the benefit of his 
wife, Mrs. Maybrick, who afterwards murdered him. In that 
case the insurance company endeavoured to escape liability upon 
the ground that inasmuch as the beneficiary, Mrs. Maybrick, had 
murdered her husband, it was not liable. The Court, however, 
held that while, on grounds of public policy. Mrs. Maybrick could 
not recover the money, yet the personal representatives were, 
nevertheless, liable to the state of which the insurance moneys 
in that event would form part.

It is evident in that case that, had Mrs. Maybrick been an in
nocent woman, she would have been both at law and in equity en
titled to the money. The insurance company had contracted to 
pay her, and they would have paid her except for her conduct. 
It is true that Lord Esher in his judgment states that at common 
law in a case like the present the money would, in the event of 
non-payment by the insurance company, to the beneficiary, be
come the estate property, but that statement was not necessary 
to determine the case, and it appears to have been inadvertently 
made, because Fry, L.J., states that the effect of the transaction 
was, in his opinion, to create a contract by the defendants wit'a 
Janies Maybrick that the defendants would, in the event which 
has occurrred, pay Florence Maybrick the £2,000 insured. It
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would be broken by non-payment to lier, and he never suggests 
that in the event of payment to her the estate could recover it 
back.

But if there were any doubt about this, 1 think the question is 
settled by eh. 25 of 58 Viet., “An Act to secure to wives and 
children the benefit of life insurance.” It is the enactment here 
of the same law which prevails in England and through most of 
the Provinces of Canada. It expressly gives the beneficiary, if a 
wife or child of the deceased, a beneficial interest in the insur
ance moneys. The only difficulty suggested is that the policy here 
is not a life insurance policy, but an accident insurance policy, 
and section 3 of the Act, providing that its provisions shall apply 
to every lawful contract of insurance in writing now in force or 
hereafter effected, which is based on the expectation of human 
life,
does not apply.

I cannot see why the contract here is not based upon the ex
pectation of human life. The contract so far as this question is 
concerned, is that, should the assured die by accident within a 
year from its execution, it will pay the amount insured. It ex
pects him to live. It takes the chance and runs the risk of an 
accident bringing him to an untimely end, so that, in my view, 
the statute clearly applies.

Girouard, J. :—I concur in the opinion of Mr. Justice Tas
chereau.

Davies, J. (dissenting) :—For the reasons given by Mr. Jus
tice Barker in the Supreme Court of New Brunswick, speaking 
for the majority of that Court, and to which I feel I can add lit
tle if anything useful, 1 am of opinion that this appeal should 
be dismissed with costs.

To my mind the reasoning of Mr. Justice Barker is conclusive. 
There was admittedly no mutual mistake in the issue of the pol
icy by the company in the form it did and making the amount 
insured payable in case of death by accident to the executors of 

6—C.L.R. ’03.
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the assured. And I thoroughly concur with Mr. Justice Barker 
that, the company having paid the sum of $1,000 as a compromise 
to the administratrix of the estate in an action brought by her 
to recover the money on the policy, the evidence of Mr. Scott as 
to the general practice of the insurance company in paying the 
beneficiary only, in cases where an application for insurance 
named a beneficiary, and the policy issues payable instead to the 
insured's executors, is of no importance in the present case,— 
even if it should have been admitted at all.

There having been no mutual mistake there can of course he 
no reformation. Even if the policy was reformed as now con
tended for, unless the New Brunswick Statute “Securing to wives 
and children the benefit of life insurance” was held applicable to 
an “accident" policy, the reformation of the policy would not 
avail the appellant.

I quite agree with Mr. Justice Barker that, outside of the stat
ute and in the absence of any independent act of the assured de
claring a trust respecting the moneys payable under the policy 
for the benefit of his wife or assigning them to or for her benefit, 
the proceeds of the policy would go to the estate. But as the 
proper construction of this statute, and its application to such 
a policy as the one in question, was not argued before us and, in 
the view I take of this appeal, it is not necessary to decide this 
question, I express no opinion upon it.

Mills, ,1. (dissenting) I am of the same opinion as my

brother Davies.
Appeal allowed with costs.

Solicitor for the appellant: C. J. Coster.
Solicitor for the respondents: -/. It. Armstrong.

Notes :
Insurance for Benefit of Wife and Children.

1. Statutory Enactments Regarding.

Moat of the Provinces have legislation which secures to wives 
and children the benefit of insurance by the husband. It gives
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the wife, children, grandchildren and mother of the deceased a 
beneficial interest in the insurance moneys. The following are 
the different enactments: Nova Scotia : R.S. (5th Her.), 1884, eh. 
94, sec. 12. Manitoba: “The Life Assurance Act,” R.S., 1891, 
ch. 88, secs. 2-4, 26. British Columbia : “The Families Insurance 
Act."* R.S., 1897, ch. 100, sec. 7. Quebec: Civil Code, secs. 5581, 
5584. 5604. Ontario: “The Insurance Act,” R.S., 1897, sec. 159. 
New Brunswick: 58 Viet., ch. 25, sec. 6.

In Ontario, Manitoba, British Columbia and Quebec the 
legislation is, in terms, wide enough to cover not only life insur
ance. but also accident. The British Columbia Statute (R.S.B.C., 
1897. ch. 104) contains (sec. 3) a provision that the Act “shall
apply to every lawful contract of insurance..........which is based
on the expectation of human life.” In Ontario, the provisions of 
section 159, ch. 203, R.S.O., 1897, are, when read in connection 
with sub-sec. 9 of sec. 159, and sub-secs. 37 and 41 of sec. 2, wide 
enough to cover accident, as well as other kinds of insurance. 
The Manitoba Act, 61 Viet. (M.), ch. 25, sec. 2, makes the pro
visions of chapter 88 “applicable to and inclusive of policies of 
insurance on the lives of married men. And the Quebec statute 
covers any policy of insurance held by the husband on his life. 
In view* of these various provisions it may be fairly concluded 
that the decision of Sedgewick, J., above, would apply in the 
Provinces mentioned.

2. “Create a Trust.”

Where the words of the statute are in terms or effect “create 
a trust for the benefit of the wife or children,” a vested interest 
is created, provided the beneficiary survive, and, contingent on 
that and if no subsequent variation of the insured be made, the 
assignee of a beneficiary will succeed to the benefits of the pol
icy.

In Be Adam’s Policy Trusts (1883), 23 C.D. 525, Cliitty, J., 
held that these words, taken with the effect of the policy, consti
tuted a declaration of an executed trust, and in lie Seyton 
(1887), 34 C.l). 511, it was doubted whether anything but the 
policy was to be looked at in determining what the trust was. In 
Ontario, Scott v. Scott (1890), 20 O.R. 313, holds that not only 
the proceeds, but the policy itself was not to be under the control 
of the husband, or to form part of the estate: vide. In re Turn- 
bull. 118971 2 Ch. 415. This agrees with the view held in Cleav-
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er v. Mutual /{(nerve, etc., Association, [18921 1 Q.H. 147, where 
it was pointed out that the policy does not vest in husband’s per
sonal representatives at his death in trust so long as any object 
of the trust remains unperformed.

Under the Ontario Act, sec. 159, sub-sec. 1, the insurance con
tract creates a trust in favor of the beneficiary, but it is only the 
money payable thereunder that is not subject to the control of 
the insured, and forms no part of his estate so long as any object 
of the trust remains. It is clear, therefore, that the view ex
pressed in H< Seijton, ante, is the correct view of the scope of the 
Ontario A et, i.r.. that the policy can only be looked at in deter
mining the trust.

The right to create a trust apart from the Statutes has been 
recognized in Wickstecd v. Munro (1886), 13 A.It. 486, and Fish
er v. Fisher (1898), 25 A.R. 108.

But the contract is with the husband alone, the wife being no 
party to it. Hence the right to sue will not vest in her, but in the 
husband 'a representatives.

The words 11 create a trust” or words of similar import, must 
be read with what follows and there is no vested interest given 
by the trust to a beneficiary who dies before a policy matures: 
He Adam's I'ulicy Trusts (1883), L.R. 23 C.D. 525; In re Snjton 
(1887), Ii.R. 34 C.D. 511 ; He Davies, 118921 3 < h. 63. Boyd, C„ 
in He McKellar (1901), 37 C.L.J. (X.8.) 403, said : “It does not 
appear to me desirable to incorporate the somewhat technical and 
not always satisfactory doctrine as to the vesting of legacies into 
these policies of insurance.” But in the United States decision of 
Millard v. Brayton (1901), 52 UR.A. 117, a policy on a man's 
life for the benefit of his wife and, in case of her death, payable 
to his children was held to be a contract with the wife and to 
give the children, in case of her death during his lifetime, a 
vested interest which will inure to their estates it they die while 
the father is living.

A policy may be effected, assigned or settled on a beneficiary 
according to the ordinary rules of law. The insurer will not, in 
such a case, obtain the benefit of the Act and secure the proceeds 
from his creditors to the extent of the Act, unless the settlement 
is valid by the ordinary requirement of law relating to settle
ments of personal property, both as to form and substance : He 
Koddick (1896), 27 O.R. 537; Bonk v. Book (1900), 32 O.R. 206; 
1 O.L.R. 86; Connecticut Mutual Life v. Burroughs (1867), 34 
Conn., p. 315.
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Burton, C.J.O., in Fisher v. Fisher (1898), 25 A.K. 108. said 
that when «net* a policy was issued in favor of wife or children, it 
became an irrevocable trust, placing it not only beyond the reach 
of the husband’s creditors, but beyond his control. But (per 
McLennan. J.A., ibid, p. 116) there remains to the husband a 
right, a contingent reversion, in the event of his surviving his 
wife.

In Ontario it has been settled (Fisher v. Fisher, supra), that 
a policy which falls within the wording of the Insurance Act, sec. 
159, is controlled by it, and, if so, creates a trust in favor of the 
named beneficiary, if within the preferred class, and can only be 
dealt with to the extent which the Act permits (vide, sec. 151, see. 
3. sec. 160 sub-sec. 1 and 2) and except to that extent is irre
vocable unless the sole or only surviving beneficiary does in the 
lifetime of the insured : !>'• Fenwick (1898), 30 O.R. 483; In rt 

1897 . 30 O.R. 186; Rat ht r v. /'< w Wo . 30 O.R. 18 : 
Fisher v. Fisher, supra; Scott v. Scott (1890), 20 O.R. 313; King 

. 1 st m 1895 . 27 O.R. 1 : i:> Harrison 1900 . 31 O.R. 311 
Mingcaud v. Packer (1891), 21 O.R. 267, 19 A.R. 290; Potts v. 
Potts ( 1900), 31 O.R. 452; Book v. Book, supra; Re Snyder 
(1902), 4 O.L.R. 320. And further, if such a state of circum
stances exists (as is usually the case), that what is done is what 
the Acts describe, then the Acts will govern and the control of 
the benefits of the policy will pass from the insured, except so far 
as he is permitted by the Acts to vary and change the beneficiary 
« r the appointment. It is not necessary that the policy or other 
instrument should be expressed to be made in pursuance of the 
Acts. If it is such a policy or declaration as is mentioned in the 
Act. this is sufficient : Fisher v. Fisher, supra.

The will of the insured is a writing within the meaning of sec
tion 159 of the Ontario Act : Re Lynn (1891), 20 O.R. 475 ; Beam 
v. Beam (1893), 24 O.R. 189; McKibbon v. Fcegan (1893), 21
A. R. 87.

X.B.—A very excellent article on the above question by C.
B. Labatt, Esq., may be found in (1900), 36 O.L.J., pp. 252-271.
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[IN THE COURT OF APPEAL FOR ONTARIO.]

He City of Kingston and Kingston Light, Heat and Power 
Company.

Company—Franchise—Sale of gas icorks to municipal corporation Arbi
tration as to price—Ten per cent, addition—“ Works, plant, appliances 
and property ”—Rule of Ejudem Generis.

Ry fin agreement between the parties, the corporation of Kingston and the 
company, the former was to have the option of purchasing and acquiring 
all Hie works, plant, appliances and property of the company upon giving 
to the company one year’s notice of their intention previous to the ex
piration of the period of the contract, at a price to he fixed by arbitration 
under the Municipal Act. The arbitrators in ascertaining the price, did 
not include anything for the earning power or franchise and rights of the 
company, nor did they allow ten per cent, addition to the price as upon 
expropriation under R.S.O. (1887), cli. 164, sec. 99.

Held, that they were right in so doing.
Decision of Lount, J., affirmed.

This was an appeal by the company from an order of Lount, 
J., dismissing an appeal by the company from the award of 
the majority of three arbitrators appointed to ascertain the 
price to be paid upon a purchase by the city corporation of the 
works, etc., of the company. The facts are stated in the judg
ment of Lount, J., which follows:—

March 14, 1902. Lount, J.

This was an appeal by the company from an award of the 
arbitrators appointed in this matter, or for an order setting 
aside the award or referring it hack to the arbitrators.

By an agreement between the parties, dated July 14th, 189(>, 
having five years to run from January 1st, 1897, it was agreed 
that at the expiration of a certain contract contained in the 
agreement, the corporation should have the option of pur
chasing and acquiring all the works, plant, appliances and prop
erty of the company used for light, heat and power purposes, 
both gas and electric, upon giving to the company one year's 
notice of their intention previous to the expiration of the period 
of the contract of a price to he fixed by three arbitrators to he
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chosen as therein mentioned, such arbitration to he held under 
the provisions of the Municipal Act.

Notice by the corporation was duly given. The arbitrators 
—Judge McDougall for the corporation. Judge Price for the 
company, and Judge MacTavish, the third arbitrator, chosen 
by the other two arbitrators—were duly appointed.

The arbitrators entered upon the reference, and made their 
award on November 15th, 1901, which is as follows:—

“We find and fix the value of the works, plant, appliances 
and property of the company used for light, heat and power 
purposes, both gas and electricity (not including anything for 
the earning power or franchise and rights of the company) at 
one hundred and seventy thousand, three hundred and seventy- 
three dollars ($170,373). Judge MacTavish and Judge 
McDougall, two of the said arbitrators (Judge Price being of 
the contrary view) are of the opinion that upon the true con
struction of the agreement of July 14th, 1896, between the 
said parties above referred to, the said company is not entitled 
to be allowed any sum as the value of the franchise or rights 
conferred upon the said company by 54 Viet., eh. 107 (0.), or 
otherwise.

“In fixing the price referred to in clause 11 of the said 
agreement, the said arbitrators, however, have heard and con
sidered evidence upon the value of the said franchise and rights, 
and place the value of the same at the sum of eighty thousand 
dollars ($80,000) if the company is entitled to any sum there
for.

“The arbitrators have not included any amount represent
ing the ten per cent, addition provided for in sec. 99 of R.S.O. 
1887, eh. 164, and incorporated with 54 Viet., ch. 107 (O.), in 
arriving at the said sum of one hundred and seventy thousand, 
three hundred and seventy-three dollars or the said sum of 
eighty thousand dollars; Judge Price contending that to the 
present value ten per cent, should be awarded to the company.”

From this award the company now appeal, asking that it 
be set aside or referred back on the following grounds: 1st.
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Thiit in addition to the amount allowed to the company by 
the award, the #80,000 found by the arbitrators to be the value 
of the franchise or goodwill was part of the company’s pro
perty which the arbitrators were required by the agreement of 
reference to value and allow to the company ;

2nd. That the valuation of the works, plant, appliances and 
property of the company lie increased by #80.000, as being part 
of the actual value thereof as a going concern;

3rd. Or that to the value of the works, plant, appliances 
and property ten per cent, of the amount of value placed thereon 
be lidded in accordance with the direction of the statutes re
ferred to in the award ;

4th. Or by way of appeal that the conclusions denying the 
right of the company to have the value of the franchise or 
goodwill allowed is erroneous, and the value of the franchise 
or goodwill should have been allowed to the company as part 
of their claim ;

5th. Or that the #80,000 should have been, but was not, 
added to the value of the said works, plant, appliances and 
property of the company ;

(ith. Or that the arbitrators should in any event have allowed 
the said ten per cent, and have added the same to the amount 
of the award.

Counsel for the corporation took the preliminary objection 
that under the agreement the submission being a voluntary one, 
and with no provision for an appeal from the award, it is filial. 
I heard argument on this objection and on the merits, but from 
the conclusion I have come to on the merits I have not felt it 
necessary to dis|sise id' the preliminary objecting.

It was strongly urged upon me by counsel for the company 
that the word “property,” as used in the agreement, included 
the franchise or goodwill of the company, and therefore the 
#80,000 should have been allowed by the arbitrators in fixing 
the price for “all the works, plant, appliances and property of 
the company used for light, heat and power purposes, both gas 
and electric." I have not been able to reach this conclusion.
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In my opinion, the déterminai ion of tin- question is not to lie 
decided by the men limp to lie attached to the word “property." 
but by the fair interpretation and construction of the agree
ment.

By o4 Viet. (1891), eh. 107. see. 10 (O.), it is provided that 
see. 35 of the Act 11 Viet., eh. (i. incorporating the City of 
Kingston lias and Light Company “is repealed" (this section 
provided that the Act shall be and remain in force for fifty 
years and no longer) “but at any time ft..... and after the ex
piration of twenty years from the passing of this Act the cor
poration of the city of Kingston shall have the right on giving 
twelve months’ notice to the Kingston Light, Heat and Power 
Company of such their intention, to expropriate the works and 
property of the said company under and in accordance with 
the provisions of the general Act in that behalf, being eh. lli-t 
of the Revised Statutes of Ontario, 1887, or any A et amending 
the same; and the said corporation shall have and |mssess all 
the powers, rights and privileges conferred by the Legislature 
of Ontario on any company incorporated under It.S.tl. 1887. 
ell. 165, or on municipalities by R.S.O. 1887. eh. 191, and noth
ing in this Act contained shall effect the rights and powers of 
the said corporation under the last named Act or under any 
Act of the Legislature of Ontario passed or to lie passed.”

This Art was passed on May 4th, 1891, and but for the 
right of the corporation to expropriate the works and property 
at the expiration of twenty years from the passing thereof, the 
company would have a fifty years' franchise. The right of 
the corporation to expropriate under see. Ill would, lint for the 
agreement of July 14th, 1896, be not before May 4th, 1911. 
The parties, however, by the agreement agreed that at the expira
tion of this contract - that is. five years from the 1st day of Janu
ary. 1897—the corporation shall have the option of purchasing 
and acquiring all the works, plant, appliances and property of 
the company used for light, heat and power purposes, both 
gas and electric, upon giving the v one year's notice of
their intention previous to the expiration of the period of the0118
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contract, at a price to he fixed by arbitrators, etc., and that such 
arbitration shall be proceeded with forthwith after the giving 
of the said notice, and shall be held under the provisions of the 
Munieipai Act.

The submission to arbitration is a voluntary one. and not 
under sec. 10 of 54 Viet., eh. 107.

By clause 12 of the agreement, it is provided that forthwith 
after the corporation shall have given the notice of their inten
tion to exercise their option, the corporation shall have access 
to the works, plant, property and appliances of the company.

By clause 15 it is provided that in the event of the works, 
plant and property of the company being acquired by the cor
poration, then the company shall cease to exist as a corporate 
body for the purposes for which they were constituted, except 
as far as may he necessary to wind up the affairs of the com
pany, and shall surrender, assign, transfer and set over to the 
corporation all their rights, franchises, privileges and immuni
ties. In my opinion the word “property” as used in these 
clauses, can only he held to mean tangible and not intangible 
property, such as the franchise or goodwill of the company.

The corporation were not under any necessity to purchase 
and acquire the franchise of the company ; for all purposes 
necessary, the corporation could and can operate under and by 
virtue of the Municipal Light and Heat Act. R.S.O. eh. 191. 
What was agreed to he paid for under clause 11 are the works, 
plant, appliances and property used for light, heat and power 
purposes. I think the doctrine of ejuadem generis applies. In 
Anderson v. Anderson., [1895] 1 Q.B. at p. 753, Lord Esher. 
M.R., says: “Nothing can well be plainer than that to shew 
that prima facie general words are to he taken in their larger 
sense, unless you can find that in the particular case the true 
construction of the instrument requires you to conclude that 
they are intended to be used in a sense limited to things ejuadem 
generis with those which have been specifically mentioned be
fore.”

The word “property” as used in the agreement is on the
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fair construction of the instrument limited to the preceding 
words, and these words are not to be construed so as to include 
such an intangible right as the franchise or goodwill of the 
company.

In Church v. Mundy (1808), 15 Ves. 390, at p. 406, Lord 
Eldon said : “The best rule of construction is that which takes 
the words to comprehend a subject that falls within their usual 
sense, unless there is something like declarations plain to the 
contrary.”

The limited sense is, I think, shewn in clause 12, where it is 
provided that the corporation shall have access to the works, 
plant, property and appliances of the company. What is here 
meant is that the corporation shall have access to the tangible 
property. Again, the 15th clause provides “that in the event 
of the works, plant and property being acquired by the corpora
tion the company shall cease to exist as a corporate body for the 
purposes for which they are constituted, except so far as may 
be necessary to wind up the affairs of the company, and shall 
surrender, assign, transfer and set over to the corporation all 
their rights, franchises, privileges and immunities.” That is, 
as I read it, the corporation having acquired the tangible prop
erty at a price to be fixed by arbitration, the company ceases 
to exist, and, as part of the bargain, surrender or yield up with
out other consideration their franchise and rights.

Moreover, by clause 15, the words “rights, franchises, privi
leges and immunities” are expressly used, and these words are 
not used in the preceding clauses. If it had been intended that 
the value of the rights, franchises, privileges and immunities 
were to be paid for at a price to he fixed by the arbitrators, one 
would expect to find express provision made or appropriate 
words used in clauses 11 and 12.

By the agreement the rights and privileges of the eompany 
were terminable at the option of the company in twenty years 
—that is, in May, 1911—at which time, if the corporation 
should elect to purchase the works, etc., the privileges and 
franchises of the company would cease to exist.
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See The Toronto Street Railway Company v. The City of 
Toronto, 20 A.R. 125, and in appeal, [ 18931 A.C. 500, where 
Sir Richard Couch, at |). 515, quotes with approval from the 
judgment of Burton, *1.: “We are dealing, therefore, with the 
license or consent given for that fixed term of thirty years, at 
the expiry of which, according to my reading of the agree
ment, the corporation having elected to exercise its i of 
purchasing, the privileges or franchises of the railway company 
ceased.”

The parties having agreed to accelerate the time and shorten 
the period from twenty to five years, the same conclusion would 
apply at the five years as would he applicable at the end
of twenty years—the privileges and franchises of the company 
would cease.

As to the right of the company to have ten per centum 
added to the valuation fixed for the works, plant, appliances 
and property, I do not see how this can be upheld. By R.S.O. 
1887. cli. 1(>4, sec. 99, “The arbitrators in determining the 
amount to he paid for such works and property, shall first de
termine the actual value thereof, having regard to what the 
same would cost if the works should he then constructed or the 
property then bought, making due allowances for deterioration, 
wear and tear, and making all other proper allowances, and 
shall increase the amount so ascertained by ten per centum 
thereof, which increased sum the arbitrators shall award as the 
amount to be paid by the corporation to the company, with 
interest from the date of the award.” The ten per centum to 
he allowed by this section is when there has been an expropria
tion by the corporation of the company’s property under the 
Act, and is allowed apparently as consideration for the exercise 
of that right of expropriation, and as compensation for disturb
ance and for the interference with and determination of the 
company’s rights and privileges against the assent of the com
pany.

It is entirely different in this ease. There has been no ex
propriation. The submission to arbitration is voluntary ; the

6
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terms and conditions are expressed in the agreement; nothing 
is there said as to any allowance of ten per centum. This agree
ment must control, and not the provision of see. 99 of the Act 
referred to.

Motion dismissed with costs.

From this judgment the present appeal was taken. The 
arguments were heard before Osler, Maclknnan, Moss (now 
C.J.O.) and G arrow, JJ.A., on the 23rd September, 1902.

K. T. Walkem, K.C., and J. L. Whiting, K.C., for the appel
lants.

/). .1/. McIntyre, for the respondents.

In the arguments the following references were made:—He 
G. T. Ry. Co. and Petrie (1901), 2 O.L.R. 286; In rc Christie 
and Toronto Junction (1895), 22 A.R. 21, 25 8.C.R. 551; 
Anderson v. Anderson, [1895] 1 Q.B. p. 753; Fenwick v. 
Schmalz (1868), L.R. 3 C.P. 313, at p. 315; Re Toronto Street 
Ry. Co. (1892), 22 O.R. 374. 20 A.R. 125, [1893] A.C. 511; 
Edinburgh Street Tramways Co. v. Lord Provost, etc., of Edin
burgh, [1894] A.C. 456, at pp. 465-471; Stockton v. Kirk- 
Icatham, [1893] A.C. 444; In re London City Council and 
London Street Tramways Co., [1894] 2 Q.B., pp. 200-1; In re 
Wilkes’ Estate (1880), 16 Ch.l). 597.

January 26, 1903. The judgment of the Court was delivered 
by Moss, C.J.O. ;—

The main question in this appeal turns upon the proper 
construction of an agreement entered into between the King
ston Light, Heat and Power Company, and the city of King
ston, on the 14th July, 1896.

The City of Kingston (las and Light Company was incor
porated by Act of the Legislature of the Province of Canada, 
11 Viet., eh. 13, with extensive but not exclusive rights with 
regard to the manufacture and supply of gas in the city of
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Kingston. Under see. 95 of the Art. the company and its 
powers were to end at the expiration of fifty years, i.e.. on the 
23rd March, 1893.

In 1891, the company having in the meantime entered into 
an arrangement with the Kingston Electric Light Company for 
the purchase of its plant, an Act of the Legislature of Ontario, 
54 Viet., eh. 107, validated the agreement and changed the name 
of the City of Kingston Cas Light Company to the Kingston 
Light. Heat and Power Company. By see. 10 it was enacted 
that see. 35 of 11 Viet., eh. 13. he repealed, thus extending the 
duration of the company. But it also placed a limit to its exist
ence by providing that, at any time from and after twenty 
years from the date of the passing of the Act (4th May, 1891), 
the city of Kingston should have the right to expropriate the 
works and property of the company in the manner specified. 
By this enactment the company was protected against compul
sory parting with its works and property to the city until May, 
1911. But in 18911 the company entered into the agreement 
now in cpiestiou. by which it gave to the city a new right to 
acquire the works and property at an earlier period. The 
agreement is a lengthy instrument, dealing with several matters ; 
but, as regards the acquisition of the property by the city, the 
substance of it is, that upon the city giving one year's notice 
previous to the 1st January, 1902, it should have the option of 
purchasing and acquiring all the works, plant, appliances, and 
property of the company used for light, heat and power pur
poses, both gas and electric, at a price to be fixed by arbitra
tion: and that, upon the acquisition by the city of the works, 
plant, and property, the company should cease to carry on its 
business.

The city having exercised its option, it was contended before 
the arbitrators, on behalf of the company, that in ascertaining 
the price to be paid by the city the arbitrators should allow for 
the value of the earning power, or franchise, or rights of the 
company, under 54 Viet., eh. 107, or otherwise. The majority 
of the arbitrators held that the company was not entitled to
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any allowance in respect of this claim. Their decision was 
upheld by Lount, J., and the company has renewed its conten
tion in this Court.

We think the arbitrators placed the correct construction 
upon the agreement. What the company asks is, in effect, that 
it shall be compensated for the termination of the right which, 
hut for the agreement, it would have of carrying on tin* busi
ness until 1911. That is to say, the company is claiming, not 
merely the price of the works, plant, appliances and property 
of the company used for light, heat and power purposes, hut 
this price and the price of something else in addition.

No objection has been taken to the amount allowed as the 
price of the works, plant, appliances and property, and we must 
assume that, after due consideration of the value, having re
gard to their purposes and use. there was fairly ‘ for
them all that should have been allowed. But the company seeks 
to add to the sum so allowed something as the value of the earn
ing power which these works, plant and property might have 
in its hands if retained until 1911. There is no language in 
the agreement to justify this contention. The company claims 
that the right which is thus ended by the agreement is a fran
chise, and passes under the term “property.” Rut it is manifest 
that the word is not used in its widest sense, and it was not 
the intention of either party that it should be so read. Its 
meaning is restricted by the words which precede it, as well 
as by those which follow it. It was evidently not intended to 
comprehend everything the company possessed. The so-called 
franchise is no more included in the word “property” than 
th<> money in the bank, or the hook debts or assets of a like 
nature belonging to the company. It is far from clear that the 
company parted with anything in the nature of a franchise 
which it would be of any value to the city to acquire. The 
company could not, and did not, part with its corporate fran
chise. The privilege of using the streets for the purposes of 
the business ended naturally with the purchase of the works, 
plant, appliances and property; and it was not needful for the

A6C
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city to acquire either one or the other to enable it to carry on 
the business.

A good deal was said in argument about the justice of the 
city paying for all it acquired under the agreement : but the 
real question on the construction of the agreement is, for what 
did the city agree to pay ? And upon this question the arbitra
tors came to the proper conclusion.

The appeal also fails as to the claim to add 10 per cent, to 
the amount of the price found by the arbitrators. There is 
nothing in the agreement, or in the circumstances, to warrant 
the arbitrators dealing with the case as one of expropriation 
under the statute. And, doubtless, the arbitrators in arriving 
at the price took all the circumstances into consideration, and 

every reasonable allowance.

The appeal should be dismissed.
4
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Tiik London Life Insurance Company
v.

The Moi,sons Bank.

Hanks and banking—Cheques drawn to fictitious payeces—Fraud of insur
ants agent—Payment by bank—Ifight of company to recover amount so

H. was an assist uni superintendant of a brandi of the plaintiff company 
and had sole control of its business, lie sent in a number of applications 
all of which, with the exception of five, were fictitious, the names of the 
supposed applicants being forged. Policies were issued in due course. 
The cheques in question were issued to pay the supposed claims of the 
several persons in whose favour they were drawn, who were thought to 
Imve died. The claim papers were prepared and forwarded by N. It was 
usual after a claim had been passed to send X. a cheque for the amount 
’of it. payable to the claimant or his order, X. to deliver the cheque to 
the propel person and obtain a discharge of the claim under the policy. 
Each of the cheques was endorsed with the name of the payee and most 
of them had Ixeen certified by N„ and were paid in good faith through 
the Ottawa branch of the plaintiffs, to whom or how did not appear, the 
amounts thereof being charged to the company’s account. The endorse
ment. had all been forged by X.

Hr Id, that the company, being affected by what was lone by N.. could not 
dispute the right of the bank to pay the cheques and charge it with the 
amounts so paid.

This was an notion tried before Meredith, C.J.C.P., without 
a jury, at Ottawa, on the 19th June. 1902.

Aylesivorth. K.C., and Eilyar Jeffery, for the plaintiffs.
TTellmuth, K.C.. and C. If. Ivey, for the defendants.

The learned Chief Justice reserved his decision, and subse
quently delivered the following judgment, in which the facts, 
so far as material, arc set out :—

January Iff 1903. Meredith. C.J. : The plaintiffs sue to 
recover from the defendants, who were their bankers, moneys 
which were paid, as the plaintiffs allege, without their authority, 
and improperly charged to their account, having been made 
upon cheques drawn by the plaintiffs on the defendants, pay-
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uble tn various persons or their order, the endorsements of 
which by those persons were, as the plaintiffs allege, not genuine 
but forged.

The defendants resist the plaintiffs’ claim on two grounds :
(1) That in the circumstances under which they were issued 

all the cheques were payable to fictitious or non-existent persons 
within the meaning of suli-sec. 3 of see. 7 of the Hills of Ex
change Act, 1890, and were therefore payable to bearer.

(2) That if they are to be treated as payable to the order 
of real payees, the defendants were justified under all the cir
cumstances in paying them and debiting them to the plaintiffs' 
account.

I will deal first with the second of these contentions, for if 
it is made out, it will be unnecessary to consider the first.

There is no doubt upon the evidence that the proceeds of 
all the cheques came into the hands of a man named Niblock, 
who was the assistant superintendent of the plaintiff company, 
having his office at Ottawa, and were appropriated by him to 
his own use by means of a system of fraud and forgery on his 
part.

The cheques were issued for the purpose of paying supposed 
claims of the several persons in whose favour they were drawn, 
under policies of insurance made by the plaintiffs, and in the 
belief by the plaintiffs that the persons upon whose lives the 
policies had been granted had died ; but in fact none of them 
had died, and there was no real claim by any of the beneficiaries 
against the plaintiffs.

In all of the eases, except five (those of Burns, MeKendry, 
Ooghill, Miller and Little) the applications on which the policies 
were issued were entirely fictitious, the names of the supposed 
applicants, and of the supposed signers of the documents which 
accompanied them, being forged.

In all of the eases the signatures to the proofs of loss were 
also forged, as were the indorsments purporting to be those of 
the payees of the cheques.
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In the five eases of the genuine applications, the policies 
had lapsed before the dates when the lives were said to have 
dropped and the claims were made.

The claim papers were in all the cases forwarded by Ni block 
from Ottawa to the head office of the plaintiffs at London, and 
shew on their face that they were in part at least prepared by 
him.

With the exception of two (each for #1,000) all the insur
ances were in the Industrial branch, and for small sums.

Ni block was appointed assistant superintendent on the 23 rd 
August. 1892, and the earliest of these fraudulent claims was 
received at the head office of the plaintiff company on the 25th 
February, 1896.

He had under his agreement with his employers, which is 
in writing, somewhat extensive powers ; but nothing is said in 
it as to any connection he should have with the settlement and 
payment of claims under policies issued in respect of the insur
ances effected through his office.

It was, however, the practice whenever a claim was sent in 
from his office, after it had been passed, to send him the cheque 
for the amount of it, payable to the claimant or supposed claim
ant, or his order. It was his duty to deliver the cheque to the 
person in whose favour it was drawn, and to obtain from him 
a discharge of the claim under the policy in settlement of which 
it was given. According to the evidence of the plaintiffs’ 
accountant Nihloek sometimes paid a claim in money, and in 
such a case returned the cheque for it to the plaintiffs.

It was the practice of the plaintiffs not to notify the claim
ants that the cheque had been sent in the case of an insurance 
in the Industrial branch, but to do so where the insurance was 
not in that branch. Whether or not notices had been sent tc 
the supposed claimants in the two cases of insurance of the 
latter charaeter was not shewn, but it is probable from the 
testimony given at the trial that notice was not sent in those 
cases.

Each of the cheques is indorsed with the name of the payee
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of it: all of thorn except two (McKentlry's and llale’s) are also 
indorsed by Xihlock—his name following that of the payee ; 
of the cheques thus indorsed three have above the name of 
Xibloek, the word “witness.”

It was not shewn to whom or how the moneys which were 
paid on the cheques were paid.

All of the supposed claimants lived or were represented to 
live at or in the vicinity of Ottawa, and the cheques were all 
payable at any branch hank of the defendants, and were paid 
through their Ottawa branch.

The proper conclusion upon the testimony is, 1 think, that 
all the cheques were paid by the defendants in good faith and 
upon the representation of Niblock, acting for the plaintiffs, 
that the persons to whom payment was made were the persons 
named in the cheques as payees of them. No distinction in this 
respect ought to he made, as 1 think, between the cheques upon 
which Niblock’» name was endorsed and the two upon which it 
does not appear. With regard to the former, there is the repre
sentation in writing by Niblock that the name indorsed as that 
of the payee is the genuine signature of the payee, for that I 
take to he the effect of his indorsement ; and ns to the latter, 
though there is not the same kind of representation, there was. 
1 think, equally a representation to the same effect, for the 
proper inference is as to those that Niblock wrote the name of 
the payee intending that the defendants should accept and act 
upon them as their genuine signatures.

What was done as to these two cheques was the same. I 
think, as if Niblock in each ease had gone to the defendants’ 
hank with some one whom he represented to be the payee, and 
had. upon that repre , induced the officers of the hank
to pay the cheques ns hearing the genuine indorsements of the 
real payees.

Assuming this view to he correct, are the plaintiffs affected 
by what was done hy Niblock, so as to preclude them from dis 
pitting the right of the defendants to pay the cheques and 
charge the amount paid to the plaintiffs' account !

9063
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In my opinion they are. Nihloek was the representative of 
the plaintiffs at Ottawa, having the sole conduct and super
vision at that point of all the business done through his office. 
The cheques were sent to him in order that delivery of them 
to the person for whom they were intended might he secured, 
and that proper discharges might he obtained from them of 
the company’s liability on the policies in respect of which they 
were issued. The plaintiffs knew, or ought to have known, that 
their bankers would in all probability require the persons pre
senting the cheques for payment to be identified as the persons 
named as the payees of them, and that Niblock was the most 
likely, or at least a likely person to be called upon to do that, 
and as to most of the cheques they had notice that Niblock was 
in fact certifying to the bankers the genuineness of the indorse
ments. It was not shewn that the practice of Niblock so certify
ing was exceptional in these particular eases; and the fair 
inference is, I think, that he did this throughout the period of 
his agency, which, as I have said, began in the year 1892 . hut 
if that inference ought not to be drawn from the testimony 
given at the trial, I would give leave to the defendants to shew 
what the fact is in that regard.

It would, as it seems to me, he a startling thing, at all events 
to business men, if it were to be held that a banker paying the 
cheques of his customer under circumstances such as existed in 
this case should he bound to suffer the loss occasioned by the 
fraud committed by the person whom the customer had en
trusted with the powers and duties which were entrusted to 
Niblock. I am not, I think, required to so decide, hut am war
ranted in holding that the loss must fall, where, in my opinion, 
in justice it ought to fall—upon the plaintiffs.

Having reached this conclusion, it is unnecessary to con
sider the otherwise important and also very difficult question 
raised, as to the payees of the cheques being fictitious or non
existent persons within the meaning of sub-sec. 3 of sec. 7 of 
the Hills of Exchange Act, 1890.

The action is dismissed with costs.



102 COMMERCIAL LAW REPORTS. [VOL.

Notes :

Fictitious or Non-existing Payees.

The provisions respecting a cheque or bill payable to a ficti
tious or non-existing payee in the Hills of Exchange Act, 1890, 
sub-sec. 3 of see. 7, are very concise, it being stated that in such 
a ease the cheque or hill may he treated as payable to hearer. 
This section is a re-enactment of the Imperial Hills of Exchange, 
1882, see. 7, sub-sec. 3.

Chalmers (Hills of Exchange, 5th ed.) says, p. 22: “This 
sub-section was inserted in committee in place of a clause work
ing out in detail the effect of the eases. The words ‘or non
existing’ seem superfluous ; but they were probably intended 
to cover the case of Aspitel v. Bryan (1804), 32 L.J.Q.B. 91, 
affirmed 33 L.J.Q.B. 328 (where by an arrangement between 
the acceptor and indorsee a bill payable to drawer’s order was 
drawn and indorsed in the name of a deceased person).

“Before the Act it appears that even the holder in due 
course could not enforce a bill which he held under the indorse
ment of a fictitious person, except as against parties who were 
privy to the fiction ; the exception that hills drawn to the order 
of a fictitious or non-existing payee might he treated as payable 
to bearer was based uniformly upon the law of estoppel, and 
applied only against the parties who at the time they became 
liable on the hill were cognizant of the fictitious character or 
non-existence of the supposed payee : Va glia no v. Bank of Eng
land (1889), 23 Q.B.D. 243, at p. 260, per Bowen, L.J., review
ing the cases : Story on Bills, secs. 56, 200.

“But the Act has swept away the former qualifications, and 
now any holder who could recover if the bill had been drawn 
payable to hearer can recover if the payee be fictitious. Where 
a bill is payable to the order of a fictitious person, it is obvious 
that a genuine indorsement can never be obtained, and in ac
cordance with the language of the old cases and text-books, the 
Act puts it on the footing of a bill payable to bearer. But 
inasmuch as a bill payable to one person, but in the hands of 
another, is patently irregular, it is clear that the bill should be 
indorsed, and perhaps a bond fide holder would be justified in 
indorsing it in the payee’s name. It might have been better if 
the Act had provided that a bill payable to the order of a ficti
tious person might be treated as payable to the order of any 
one who should indorse it. or, in other words, as indorsable by
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the hearer. Though the bill may he payable to hearer, it is 
clear that a holder who is party or privy to any fraud acquires 
no title. What the Act has done is to declare that the mere 
fact that a hill is payable to a fictitious person shall not effect 
the rights of a person who has received or paid it in good 
faith.’*

In Clutton v. Attenborough, [1895] 2 Q.B. 707, (1897] A.C. 
90, a clerk of the plaintiffs, by fraudulently representing to 
them that one B. had done work for them, induced them to 
draw cheques in favour of B. lie then forged B.’s name and 
negotiated the cheques to the defendant for value, who took 
them in good faith. The bankers paid the defendant. When 
the transaction was discovered, the plaintiffs sued the defendant 
for money paid in mistake of fact. It was held that the case 
was governed by the Vagliano ('use (see infra), and that the 
payee was not the less a fictitious or non-existing person because 
the drawers supposed him to be a real person, and that the 
cheques were payable to bearer. (See article in Law Quarterly 
Review, Vol. 10., p. 40).

Vagliano’s Case (1889), 23 Q.B.D., [1891] A.C. 107, gave 
rise to a great conflict of judicial opinion. Here the facts were 
that a bill purporting to be drawn by A. to the order of P. & 
Co., and to he indorsed by them, was accepted by the drawee, 
Vagliano, payable at his bankers. The bankers paid it at 
maturity. A. was a correspondent of the acceptor’s, who often 
drew bills in favour of P. & Co. It turned out afterwards that 
the names and signatures of the drawer and payees were forged 
by a clerk of the acceptor’s, who obtained the money. In these 
circumstances P. & Co. were held to be fictitious payees, and 
the hankers could debit the acceptor’s account with the sum so 
paid. The reason ascribed by the majority of the Lords for 
this holding was that the bill was a forgery throughout and the 
real P. & Co. never were, and never were intended to be the 
payees. If they had obtained the bill they would not have been 
entitled to it, and their indorsement could have conveyed no 
title against the supposed drawer whose name was forged. It 
was as if the forger had inserted the first name he came across 
in a directory.

In an able article dealing with this case, in the Law 
Quarterly Review, Vol. 7, p. 216, Mr. Chalmers says, at p. 217: 
“The main controversy turned on the construction to be placed 
on sec. 7, sub-sec. 3 . . . In VagUano’s Case, the bill and
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the transaction it purported to represent were shams through
out. By no possibility could the acceptor be called on to pay 
the amount of the bills again. The instruments in this case 
were not bills of exchange, for there was neither drawer nor 
payee. They could only be described as bills by estoppel (see 
sec. 54 of the Dominion Act). . . . There was a real firm of 
Petridi & Co. (the payees), and how, then, could a real person 
cease to be a real person and become a fictitious one, because the 
drawer’s name had been forged? Lord Herschell answered this 
by saying it is not a question of intention, but of fact. The 
instruments in question were not payable to Petridi & Co., as 
the forger intended the acceptor to believe. They represented 
no transaction with Petridi & Co., or any existing person. If 
Petridi & Co. had obtained possession of the bills they would 
have acquired no rights under them, and if Petridi & Co. had 
endorsed them, it is by no means clear that their indorsement 
would not have amounted to a forgery. The test is this—was 
the bill in fact payable to any existing person? If not, the 
name inserted was a mere nominis umbra, and the payee was a 
fictitious person.”

The signature of a fictitious person must be distinguished 
from (a) the forged signature of a real person, and (b) the 
signature of a real person using a fictitious name—for instance, 
John Smith may trade as ‘‘The Toronto Hardware Company.” 
and sign accordingly: Schultz v. Astley (1836), 2 Bing. X.C. 
544.

Where a bill is drawn payable to a deceased person in ignor
ance of his death his personal representatives may enforce the 
bill: Murray v. East India Co. (1821), 5 B. & Aid. 204.

Where a note is made payable to a fictitious payee, and not 
to his order or bearer, a holder for value cannot maintain an 
action against the maker as on a note payable to bearer, as it 
is not negotiable: Williams v. Noxon (1858). 10 U.C.R.. 250.

A note in favor of one who is absent, and who (as it happens) 
is dead, is not void, and his executors may maintain an notion 
on it: Grant v. Wilson (1814), 2 Rev. de Leg. 20.

And see Edinburgh Ballarat, etc., Co. v. Sydney (1801). 7 
T.L.R. 656: Blodgett v. Jarhson (1850). 40 N.II. 21: Lenin- 
sohn v. Kent (1805), 87 Hun. (N.Y.) 257.

Where a. bill purporting to be drawn by A. and indorsed 
in blank by C., the payee, is accepted supra protest for the
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honour of the drawer, and it turns out that A.’s signature is 
forged and 8. is a fictitious person, the acceptor for honour is 
estopped from setting up these facts if the hill is in the hands 
of a holder in due course: Phillips v. Im Thurm (1865), 1 
C.B.N.S. 694; L.R. 1 C.P. 463.

This clause of the Act as applicable to promissory votes 
was discussed in City Bonk v. Rowan and Another (1893), 14 
N.S.W.R. (Law) 126. The New South Wales Act is in the 
same words as the Dominion Act. The facts were that one W. 8. 
called on the defendant, representing that he was acting for 
J. 8. & Co., of Melbourne, and entered into negotiations for the 
sale of wool. Later he brought in one J., who, he said, was the 
agent of J. 8. & Co. in Sydney. On the conclusion of the bar
gain, a store warrant for the wool was handed to the defendants, 
who then handed the promissory note, the subject of the action, 
to J., who gave a receipt for it. W. 8. and J. forged on the 
note an endorsement in the name of J. 8. & Co. and discounted 
it at the City Bank. There had been a firm of J. 8. & Co. in 
the wool business in Melbourne; but it had been out of busi
ness for some time. The Court held the case was controlled by 
the Vayliano Case, that the payee was a fictitious or non-exist
ing person, and that the note might be treated as payable to 
bearer. The forged endorsement was treated as a nullity, as 
the firm of J. 8. & Co. were not real payees, and so could not 
indorse.

An interesting note on this case appears in the Law Quar
terly Review, Vol. 10, p. 44, from the pen of Arthur R. Butter- 
worth, who argues very strongly against the application of the 
principle of the Vayliano Case to cheques and promissory notes. 
Briefly, his contention is that the maker of a note himself prom
ises to pay a sum of money on demand or at a future time. 
If he promise to pay a certain existing person only, no one 
•‘he can, as a general rule, demand payment. If he promise 
to pay to a certain existing person’s order, he can, as a general 
rule, refuse to pay except on that person’s endorsement. If 
he has been induced to make the promise hv means of false 
representations, can he not still refuse to pay except on that 
person’s endorsement? Does the fact that some rogue, who by 
false representations got the note made, never intended that the 
payee named therein should receive the money, deprive the 
promisor of this right to refuse payment if the note is not en
dorsed by tbe payee named by him? Does Vayliano’s Case 
establish such a proposition?
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In the United States, an instrument, containing a fictitious 
or non-existent payee, to be payable to bearer must be executed 
by the maker or drawer with knowledge that the payee is ficti
tious or non-existent: N.I.L., sec. 16 (3). This was the former 
English rule: Minet v. Gibson (1791), 3 Term R. 481; Collis 
v. Emett (1791), 1 H. Bl. 313; Gibson v. Hunter (1793), 2 H. 
Bl. 187, 288; Phillips v. 7m Thurm (1866), 18 C.B.N.S. 694.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Crerar et al.
V.

Canadian Pacific R. W. Co. et al.

Mechanic's lien—Action—Practice—Affidavit verifying statement of claim 
—Particlars of residence of plaintiff.

In the case of an action under the Mechanics’ and Wage Earners' Lien 
Act, R.S.O., 1897, eh. 153, the affidavit verifying the statement of claim 
required by sec. 31 (2) may be made by the plaintiff's solicitor as agent. 

The plaintiffs were day labourers who did work for the defendants on a rail
way in an unorganized district, and it was set forth in the statement of 
claim that they resided in that district; the name and address of the 
plaintiffs’ solicitor was also stated therein.

Held, that it was not necessary to give more precise particulars of the 
places of residence of the plaintiffs.

An appeal by the plaintiffs from an order of the Judge of 
the district Court of Rainy River, in an action to enforce 
mechanics’ liens, directing an amendment of the statement of 
claim ; and a cross-appeal by the defendants Vigeon Brothers 
from the same order in so far as it refused to set aside the state
ment of claim because not verified by an affidavit or affidavits 
made by the plaintiffs. The facts are stated in the judgment.

The appeal was heard by Boyd, C., in Chambers, on the 6th 
March, 1903.

J. II. Spence, for the plaintiffs.
H. L. Drayton, for the defendants Vigeon Brothers.

March 6, 1903. Boyd, C. ;—Having regard to the canons of 
construction laid down in Bickerton v. Dakin (1890-91), 20 
O.R. 192, 695, and seeing that the object of the legislation has 
been to simplify the procedure, I think the learned Judge 
rightly ruled that the affidavits of verification by the solicitor, 
as agent, was a sufficient compliance with the statute. The 
statutory act which gives vitality to the lien is its due registra
tion, and this may be effected by the affidavit of an agent or 
an assignee of the claimant. The bringing of the action is, as
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it were, ancillary to this, and in order to its enforcement. The 
original of K.K.O. 1897, ch. 153, see. 31 (2).* provided merely 
that the statement of claim should be verified by affidavit 
though a form of affidavit was given in the schedule. The re
vised Act refers to this form in the body of the statute. Rut 
these forms are not of inflexible use, and if the verification is 
in the same way and to like effect as in the case of registration, 
I think there has been “substantial compliance,” to use the 
phrase found in sec. 19 (1), with the scheme of the Act.

The learned Judge, however, has directed that the plaintiffs 
amend the statement of claim by indorsing thereon “the par
ticulars of the plaintiffs’ residence as required by the Rules in 
that behalf.” The ten plaintiffs are day1 labourers who did 
work for the defendants on the railway in the district of Rainy 
River, and it is set forth in the statement of claim that they 
reside in that district. The plaintiffs* solicitor says in an affi
davit that they move about from place to place as they obtain 
employment, and it is said that defendants were present during 
the carrying on of the work and have knowledge of who the 
plaintiff's are, and that the information given as to residence 
is as much as is practically possible. It is evident that these 
plaintiffs have no fixed place of abode, to which reference could 
be made in order to find them. What may be a salutary pro
vision as to the ordinary litigant in town or country might work 
injustice in the case of newly opened territories, occupied by 
“wage-earners” who move with their job of work. It is not 
desirable nor is it needful that all the niceties of practice in 
due sequence should attach to the summary procedure provided 
for the realization of workmen’s liens.

Nowr, what are the Rules applicable? In the case of a writ 
of summons, where the plaintiff sues by solicitor, the writ is to 
be indorsed with the solicitor’s name and place of business: 
Rule 134. True it is, that by the practice in the High Court

•Without issuing a writ of summons, an action under this Act shall 
he commenced by filing in the proper office a statement of claim, verified by 
affidavit (Form 5).
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and by tlio incorporation of the form of writ, which is not a 
part of the Rule, the address of plaintiff himself is also to be 
given (».<?., his place of residence). But the Rules themselves 
only require that to be given when the plaintiff* sues in person : 
Rule 135. The Rule which applies to this case is Rule 13(1 : 
“Indorsements similar to these mentioned in the two next 
preceding Rules shall also be made upon every writ issued and 
upon every document by which proceedings are commenced in 
eases where proceedings are commenced otherwise than by writ 
of summons.’* This statement of claim under the Act R.S.O. 
1897, ch. 153, sec. 31, contains the name and address of the 
solicitor by whom it is issued and filed, and that meets the 
legitimate requirements of Rule 136. It was suggested that the 
address of the plaintiff's should be set forth in order to facili
tate the obtaining security for costs in a proper case (see Rule 
1199), and that is probably the reason why the practice in the 
High Court has settled into this form, even when a solicitor 
acts for the litigant. But, according to the scheme of the Rules, 
it is from the solicitor whose name is indorsed on the process 
that the information is to be derived as to the occupation, place 
of abode, and even street and house number, of the plaintiff, 
in cases where the defendant is at a loss to know his 
or suspects his absence from the country : Rule 143.

The Act allows these wage-earners to group themselves as 
litigants (sec. 32), and it would involve much waste of time 
and needless expense to have them all personally attend to make 
effhfcvits as to the claim, or to have their particular where
abouts in the district discovered to enable the solicitor to des 
eribe their precise locality at the time of amendment. They 
have a shifting residence, and, as it appears that all are within 
the limits of the district, I do not think the action should be 
stayed till more precise local information is given.

I allow the appeal with costs in the cause to the plaintiff’s.

185
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[IN THE 1IIUH COVRT OF JUSTICE FOR ONTARIO.]

The Rathbvn Company, Limited 
and

The Standard Chemical Company.

Company—Arbitration—Matter “arising in the course of the reference 
(Questions of law. ,

An agreement between two companies provided that there should be refer
red to arbitration any dispute, disagreement or difference of opinion 
arising between the parties to it, in regard to inter alia is “the meaning 
or construction of the agreement ”.... or “of the mutual obligations of 
the parties,” or "of any other act, matter or thing relating to or con
cerning the carrying out of the true spirit, intention and meaning” of 
the agreement. The agreement further provided that one company should 
provide the other with a certain amount of cord wood to be carbonized 
into charcoal, the maximum amount of which to be delivered per month 
was 85.000 bushels. Disputes arose between the parties and the arbitra
tors were asked to pass on the question of damages for alleged short de
livery of charcoal. <>ne of the parties applied under section 41 of the 
Arbitration Act, R.S.O., 1897, ch. 62, for a direction to the arbitrators to 
state a special case as to what was the true construction of the contract 
as to the amount of charcoal called for per month:—

Held, that this was a question of law “ arising in the course of the refer
ence ” within the meaning of the said section, and a special case might 
properly he directed as to it which might well include the two other ques
tions in controversy, though had they been the only matters in dispute, 
no case should lie directed ns to them.

Nor is a party to a reference entitled ex debito justitiae to have a direc
tion given whenever a question of law has arisen in the course of a refer
ence. This rests in the discretion of the court.

The fact that arbitrators are specially qualified to decide a question of law 
is not sufficient to preclude a party to a reference from obtaining a di
rect ion.

Different considerations apply to the exercise of the discretion to give leave 
to revoke a submission from those which are to lie applied in exercising 
the discretion to direct the arbitrators to state a case under the provi
sions of section 41 of R.S.O., 1897, ch. 02.

This was an application by the Standard Chemical Com
pany under the Arbitration Act, R.S.O. 1897, eh. 62, see. 41, for 
a direction to the arbitrators to state a special case. The refer
ence to arbitration was pursuant to a certain agreement of 
July 22nd, 1898, between the two companies, whereby the Rath- 
bun Company, being the owners of buildings, machinery, kilns, 
power and plant at Deseronto for the production of charcoal 
and the conversion of smoke and fumes from wood into wood-



COMMERCIAL LAW REPORTS. Illn.]

alcohol and other products, contracted and agreed with the 
Standard Chemical Company for the sale of the smoke and 
fumes from wood and for the lease of premises, plant, and privi
leges, and for the supply of water, steam and power, etc. 
Amongst other provisions, the Rathbun Company covenanted 
with the Standard Chemical Company to find and provide at 
their own expense for daily use, Sundays excepted, a maximum 
of 66 cords of cordwood, of which not more than 30 per cent, 
should he soft wood, and the balance hardwood, all said wood 
to be cut at least four months before delivery; and the Stand
ard Chemical Company agreed to take the wood from cars 
promptly and pile it direct in kilns or retorts, and to employ 
competent and satisfactory men to run the kilns and properly 
carbonize the wood into charcoal of suitable quality and with
out waste, and to carry off the smoke and fumes, and they 
were to be entitled to manufacture all by-products of charcoal 
and grey acetate of lime, paying for all labour in the carrying 
on of this work from the receiving of the wood until the char
coal was delivered to the Rathbun Company as in the Agree
ment provided, and the Rathbun Company were to supply them 
with all water and steam for power necessary to carry on the 
manufacture except during temporary delays caused by any 
unavoidable stoppage; and the Standard Chemical Company 
agreed to make such expenditure in the enlargement of the 
refinery kilns and retort plant as might be necessary to ensure 
the production and delivery of charcoal from wood to be de
livered by the vendors to the maximum quantity of 85,000 
bushels (of 20 lbs. per bushel) per month or such less quantity 
in the manner required for daily delivery to the Deseronto 
Iron Company under their agreement with the Rathbun Com
pany, but the total expenditure, inclusive of $7,200 agreed to 
be contributed by the latter company, was for the purposes of 
this agreement, approximated at $30,000.

The 22nd clause provided “that in case of any dispute, 
disagreement or difference of opinion arising between the said 
parties in regard to the meaning or construction of this agree-
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incut, or of any part thereof, or of the mutual and respective 
obligations of the said parties, or of the subjects to be referred 
to arbitration as hereinafter mentioned, or of any other act, 
matter or thing relating to or concerning the carrying out of 
the true spirit, intention, and meaning of these presents, the 
same'shall la- determined by arbitration, one arbitrator to be 

by each of the parties . . . and the said arbi
trators, or the majority of them, shall determine the same, 
either in a summary manner after hearing the claims and con
tentions of the parties respectively and examining the premises, 
or by taking evidence, and they shall have all power necessary 
for such purposes, and shall have power over the costs of the 
arbitration, and the award of the arbitrators or a majority of 
them shall be final and binding on the parties.”

The motion was argued before Meredith, C.J.C.P., on 
November 18th and 20th, 1902, in Weekly Court.

W. Laidlaw, K.C., and */. Bickncll, K.C., for the Standard 
Chemical Company.

E. />. Armour, K.C., and C. A. Maxim, for the Rathbnn 
Company.

Tn the arguments, reference was made to In- re Jenison- and 
Kakabcka Falls Land and Electric Company (1898), 25 A.K. 
361, 364; In re Palmer cf* Co. and Hosken & Co., [1898] 1 Ij.lî. 
131 ; Kirk v. West and East India. Dock ('u. (1887), 12 App. Cas. 
138; James v. James (1889), 23 Q.B.D. 12; 0\ v. Parker 
(1862), 5 L.T. 584; Adams v. Great Northern of Scotland K. W. 
Co., [1891] A.C. 32; In re drey. Laurier Co. v. Bumfead & Co. 
(1892), 8 T.L.R. 703; In re Knight, [1892 ] 2 Q.B. 613.

January 16, 1903. Meredith, C.J. :—This is an application 
under sec. 41 of the Arbitration Act, R.8.O., eh. 62, by the Stand
ard Chemical Company of Toronto, Limited, one of the parties to 
a voluntary reference to arbitration, for a direction to the arbi
trators to state in the form of a special case for the opinion of

1

D./C
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the Court certain questions of law which have arisen, as they 
contend, in the course of the reference, within the meaning of 
that section.

The parties to the arbitration on the 22ml of July, 1898, 
entered into an agreement which provides by its 22nd para
graph for a reference to arbitration of any dispute, disagree
ment or difference of opinion arising between the parties to it, 
in regard to its meaning or construction, or as to the mutual 
and respective obligations of the parties, or as to the subjects 
to he referred to arbitration, or “any other act, matter or thing 
relating to or concerning the carrying out of the true spirit, 
intention and meaning” of the agreement.

Disputes, disagreements and differences did arise between 
the parties, and on April 17th, 1901, the applicants gave to the 
Rathhun Company notice that they admitted their obligation 
to take the eordwood mentioned in the agreement from the cars 
and competent men to operate the kilns and properly
carbonize the eordwood into charcoal of suitable quality and 
without waste, and to deliver the charcoal produced to the Rath- 
bun Company, and that the applicants alleged that they had 
done so.

The notice then, referring, as it says, to the claims against 
the applicants by the Rathhun Company for alleged shortage 
in the delivery of charcoal under the agreement, states that the 
applicants dispute that claim.

Then referring to the 22nd paragraph of the agreement, 
notice is given that the applicants invoke the provisions of that 
paragraph “for the determination of the said claim of the 
Rathhun Company, Limited, for alleged shortage of the delivery 
of charcoal produced, or which ought to have been produced, 
from the said wood,” and that the applicants appointed an arbi
trator “to hear and determine the said claim of the Rathhun 
Company, Limited,” and require the Rathhun Company to ap
point its arbitrator.

How and when the claim to which this notice refers was 
made by the Rathhun Company does not appear.

8—C.L.K. ’03.

0352
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On May 2nd, 1901, the Rathhun Company gave to the appli
cants notice of certain alleged breaches by them of the agree
ment, and of the intention of the Rathbun Company to avail 
itself of the powers given to it by the 20th paragraph of the 
agreement to take possession of the works and premises of the 
applicants.

The breaches alleged are that the applicants had failed to 
manufacture as agreed by them and to carry out the provisions 
of the agreement according to the spirit, true intent and mean
ing of it;

(1) In not delivering to the Rathbun Company pursuant to 
the agreement “a quantity of charcoal to the extent of 85,000 
bushels of 20 pounds to the bushel per month in order that the 
Rathbun Company might deliver the same to the Deseronto 
Iron Company;

(2) In burning a quantity of about 300 cords of wood out 
of the wood delivered and kept in store and reserved for the 
purposes of the agreement over and above the maximum quan
tity of sixty-six cords per day, except Sundays, provided for 
by the agreement ; ’ *

“Whereby,” as the notice reads, “you, the Standard Chemi
cal Company, of Toronto, Limited, are in default both as to 
proportionate yield of charcoal and as to gross quantity to be 
delivered.”

On May 3rd, 1901, the applicants gave to the Rathbun Com
pany a notice in which they denied that they had failed to manu
facture and deliver the charcoal according to the spirit, true 
intent and meaning of the agreement, disputed the right of the 
Rathbun Company to take possession, invoked the provision of 
the agreement for a reference to arbitration, and appointed an 
arbitrator “to determine the question whether the Rathbun 
Company is entitled to enter into possession of the said premises 
in pursuance of the said notice,” and required the Rathbun 
Company to appoint its arbitrator.

On July 10th, 1901, the Rathbun Company gave to the 
applicants notice that the latter had not. delivered the full quan-
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tity of charcoal which they had agreed by their contract to de
liver, namely, 85,000 bushels of 20 pounds per bushel, per 
month ;

That the applicants had used more wood than they were 
entitled to use under the contract.;

That the applicants had not used soft wood in as large a 
quantity or proportion as is provided by the contract;

That the applicants had not received the wood in accordance 
with their obligation under the contract, and that in conse
quence the Rathbun Company had been put to expense in un
loading and piling it;

That the Rathbun Company claimed that it was entitled to 
receive and that the applicants were bound to deliver the 85,000 
bushels, of 20 pounds per bushel, per month, and that the Rath
bun Company claimed compensation in damages for the short
age in delivery of charcoal;

That the applicants were not entitled to use more than a 
quantity of wood equal to 66 cords per day, Sundays excepted, 
and the Rathbun Company claimed compensation or damages 
for the use of the excess in quantity that was used, and that 
the applicants were bound to use the proportion of soft wood 
mentioned in the contract, and compensation or damages for 
the use of soft wood in less quantities and proportions than pro
vided for by the contract ;

That thereafter the proper quantities of wood per day or 
per month and proportions of hard and soft wood should be 
adhered to and maintained by the applicants;

And that the Rathbun Company claimed that the applicants 
had failed to manufacture as agreed and to carry out the pro
visions of the agreement according to the spirit, true intent 
and meaning of the delivery of the charcoal for the Deseronto 
Iron Company, and had burned more wood than the applicants 
were entitled to use, and that such failure, default and wrong
ful burning continued and occurred for more than fifteen days 
before the giving of the notice of taking possession by the 
Rathbun Company, dated May 2nd, 1901, whereby the Rathbun
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Company were entitled to possession of the works, pursuant to 
the terms of the contract;

And that the Rathbun Company thereby appointed its arbi
trator “to hear and determine the said claim of the Rathbun 
Company. ’ ’

By an instrument executed by both parties, .dated October 
18th. 1901, addressed to the arbitrators appointed by them 
respectively, and to Christopher Robinson, Esquire, K.C., who 
was thereby appointed the third arbitrator, (his appointment 
being expressed to be made by the parties, to determine the 
questions submitted by and in pursuance of the notices of April 
17th. 1901, May 3rd, 1901, and July 10th, 1901, already referred 
to), the applicants confirmed the appointment made by them 
of their arbitrator “for the determination of the said ques
tions." and the Rathbun Company confirmed the appointment 
made by it of its arbitrator “for the determination of the said 
questions”; and the parties agreed that all of the questions re
ferred should be determined ns one reference, and that one 
award should be made therein.

The applicants during the course of the reference applied 
to the arbitrators to state a ease under see. 41 of the Arbitration 
Act, R.S.O. 1897. eh. 62, as to various questions which were 
in dispute, and the arbitrators having declined to state a cast
as to some, at all events, of the questions as to which they hail 
reached a conclusion and announced it, this application was 
made.

Upon the argument, I expressed the opinion that as to cer
tain of the questions no direction should he given, and as to tin- 
others I reserved m.v decision.

The questions reserved for decision were:
(It Whether upon the true construction of the contract the 

applicants were for the sixty-six cords of wood delivered daily, 
Sundays excepted, bound to deliver 85,000 bushels (of twenty 
pounds to the bushel) of charcoal per month, or whether de
livery of what was, or might have been with proper care and 
skill and without waste, produced from the wood, though less
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than 85,000 bushels per month, was a compliance with the terms 
of the contract.

(2) Whether there had been a breach of the agreement on 
th«- part of the applicants which entitled the Rathun Company 
to take possession of the works.

The answer to the first question might and probably would 
affect the determination of the second question ;

(3) Whether the claim of the Rathhun Company for the 
use of more wood than sixty-six cords per day was properly the 
subject of a reference to arbitration under the provisions of 
paragraph 22 of the agreement.

It was objected by counsel for the Rathhun Company
(1) That the dispute as to the construction of the contract 

was a question specially referred, and that sec. 41 was inap- 
licable because, as it was argued, the question was not there
fore one “arising in the course of the reference” within the 
meaning of the section ;

(2) That the applicants were precluded by the course taken 
by them on the reference from invoking the aid of the Court 
under sec. 41 ;

(3) That at all events as a matter of discretion the direction 
asked for ought not to be made.

As to the first objection, I was upon the argument very much 
impressed by the contention of Mr. Armour that it would be 
anomalous, and was not contemplated by the Legislature, that 
where parties had agreed to refer a specific question, such as 
the true construction of the agreement which had arisen in this 
ease, to arbitration, either of them should be at liberty at the 
outset of the proceedings to call upon the arbitrators to state 
in the form of a special case for the opinion of the Court the 
very question of law which the parties had deliberately chosen 
to submit for their arbitrament, and that the questions it was 
intended might be so stated were such as arose incidentally upon 
the reference, for example, where the reference was of all matters 
in dispute between the parties, and in the course of the refer-
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cnee it became necessary for the arbitrators to construe an in
strument, the question of what its true construction was.

Upon further consideration, I have come to the conclusion 
that the objection is not well founded. Owing to the way in 
which the reference to the arbitrators has been effected, it is 
necessary to spell out from tin* various documents by which it 
was completed the subject matter of the reference, and as I 
understand the effect of these documents, one of the claims of 
the Rathbun Company, and the principal one, is that the appli
cants have not delivered the quantity of charcoal which, under 
the terms of the agreement, it was their duty to deliver, and 
to recover damages for that, breach.

The Rathbun Company does not rest this claim solely upon 
the construction of the contract for which they contend, hut 
while taking the position that, that construction is the right 
one, they also claim that even if the contention of the appli
cants as to the meaning of the contract is right, there has been 
a shortage in the delivery of charcoal for which they are en
titled to recover damages from the applicants.

The claim which is by the notice of the applicants of April 
17th, 1901, referred to arbitration, is the claim of the Rathbun 
Company “for alleged shortage of the delivery of charcoal pro
duced, or which ought to have been produced, from the said 
wood.”

The claim as to this branch of the case, which is by the 
Rathbun Company’s notice of July 10th, 1901, referred, is that 
the Rathbun Company was entitled to receive, and that the 
applicants were bound to deliver, 85,000 bushels of charcoal of 
twenty pounds per bushel, per month, and compensation or 
damages for the shortage in delivery of charcoal.

I do not read this as meaning that the question of the obli
gation of the applicants to deliver 85,000 bushels of charcoal 
irrespective of what they hud or might have produced from 
the daily supply of sixty-six cords of wood was specially re
ferred, but as being a reference of the claim of the Rathbun 
Company for damages for short delivery of the charcoal a short-
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age being claimed, whatever view may be taken as to the mean
ing of the agreement.

I think, therefore, that this question was one arising in the 
course of the reference within the meaning of sec. 41.

It is in this view unnecessary to express an opinion as to 
whether or not the meaning of the words “arising in the course 
of the reference” is that for which counsel for the Iiathbun 
Company contended.

As to the second question, it is not open to question that 
much was done by counsel for the applicants in the course of 
the proceedings before the arbitrators to lead to the conclusion 
that they did not desire that a case should be stated by the 
arbitrators, hut were content to leave to them the determination 
of all the questions in dispute, including that as to the con
struction of the agreement, without asking or requiring the 
arbitrators to seek the advice of the Court as to that or any 
other matter of law, which they were called upon to decide. It 
does appear, however, that Mr. Laidlaw, who acted as counsel 
for the applicants before the arbitrators, at a comparatively 
early stage of the proceedings,—at what stage exactly does not 
appear,—gave notice that after the evidence had been taken he 
would apply to the arbitrators to state a case for the opinion 
of the Court, and that application he did make later on with 
the result I have already mentioned.

I have doubted whether, in view of these circumstances, it 
is now open to the applicants to obtain a direction to the arbi
trators under the statute, hut I have come to the conclusion 
that, having regard to the very large amount at stake and the 
fact that the agreement had several years to run, and that the 
construction which the arbitrators put upon it will conclude the 
applicants not only as to the damages now claimed but as to 
future operations under the agreement in the years for which it 
has to run, and also to what I cannot help thinking is a serious 
question as to the correctness of the interpretation which the 
arbitrators have put upon the contract, I ought not to refuse 
the application if it is otherwise well founded.
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If it was proper to direct the arbitrators to state a ease 
where the parties had agreed in writing not to require, or apply 
to the Court to require, the arbitrator to state in the form of a 
special ease for the opinion of the Court any question of law 
arising in the cowse of the reference but that such question 
should be determined by the arbitrator, it would seem that a 
fortiori what happened in this ease should not bar the right of 
the applicants, if otherwise entitled to do so, to require a ques
tion of law to be referred under the section. Arbitrators were 
directed to state questions of law where the agreement contained 
such a provision as I have mentioned, by Mr. Justice Mathew, 
in In re Hansloh and Reinhold, Pinner cf* Co. (1895) 1 Com. 
Cas. 215, and I think I safely follow where that distinguished 
Judge has led.

Mr. Armour also relied upon the fact that actions had been 
brought by the Rathbun Company to restrain the applicants 
from proceeding under their notices to arbitrate, and that the 
motions for injunction to that end were resisted by the appli
cants. The object of these actions, it was said, was to have the 
construction of the contract determined by the Court, and it 
was urged that having prevented that being done and having 
insisted upon the method of determining the questions in dis
pute being by arbitration, the applicants ought not now to be 
allowed to avail themselves of the provisions of sec. 41.

The answer to this contention is, I think, that one of the 
incidents of an arbitration is or may be the stating of the ques
tions of law for the opinion of the Court either of the arbitrators’ 
own motion or when they are directed by the Court to do so, 
and it may well be tlmt the applicants preferred, as they had a 
right to do, to have their disputes settled by arbitration with 
the opportunity, if a proper case was made for that being done, 
of having the arbitrators advised by the Court upon any ques
tion of law that might arise in the course of the reference, to 
having the disputes, including questions of fact and assessment 
of damages, dealt with in an action.

There remains to be considered the question whether the
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case is one in which in the exercise of its discretion the Court 
should give the direction asked for.

That a party to a reference is not entitled cx deb it o just iliac 
to have the direction given whenever a question of law has 
arisen in the course of the reference, is, I think, clear. The 
matter is one resting in the discretion of the Court, and no hard 
and fast rule can he laid down as to when the discretion should 
and when it should not he exercised in favour of giving the direc
tion, but each case must depend upon its own facts and cir
cumstances.

lie Nuttall and LytUon and Barnstaple R.W. Co., 82 L.T. 
17, was referred to by Mr. Armour as authority for the proposi
tion for which he contended, that where the arbitrators arc 
specially qualified to decide the question of law, the discretion 
should not he exercised in favour of giving the direction, but I 
do not understand that any such general proposition is laid 
down. It is true that Lord Justice Collins says, at page 20, 
“I think that the decisions have gone to this length, that if the 
Court is satisfied that there is a real point of law, and that the 
arbitrator is not specially qualified to decide that point, the 
Court will order the arbitrator to state a special case under 
sec. 19 of the Act/’

There is nothing in the judgments of Lord Justice Smith 
and Lord Justice Williams indicating that either of them 
thought that the fact that the arbitrator was specially qualified 
to decide the question of law was sufficient to preclude a party 
to the reference from obtaining a direction under the section; 
all that was decided was that the giving of the direction was a 
matter resting in the discretion of the Court, and that in the 
circumstances of that case it was proper to give it.

The fact that an arbitrator is specially qualified to decide 
the question of law is a circumstance which, taken in connection 
with other circumstances, may affect the exercise of the discre
tion, and it may be that as a general rule, as a matter of discre
tion, where the arbitrator is so qualified and has not dealt with 
the question, or there is no reason to think that he will decide
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it erroneously, the direction ought not to be given. It was, I 
think, to such a ease as this that Lord Justice Collins referred 
in the passage which I have quoted from his judgment, and the 
case he was dealing with, as the Court treated the application 
(the parties having agreed to that) as if it had been made while 
the reference was proceeding, was a case of that kind.

I can see no reason why such a rule should be applied 
where the arbitrator has ruled upon the question of law, or is 
about to do so, and it is open to serious question whether his 
actual or intended ruling is right, or why the exercise of the 
discretion in such a case should depend upon whether the arbi
trator is or is not specially qualified to decide the question of 
law’.

The object of sec. 19 of the English Act, which is the same 
as our sec. 41, is discussed in The Tabernacle Permanent Build
ing Society and Knight, [ 1892] A.C. 298, and I refer particu
larly to what is said by the Lord Chancellor at pp. 301-2.

After pointing out that where during the progress of an 
arbitration it was seen that the arbitrator had mistaken the law’ 
and was about to act upon his error, the power of putting him 
right used to consist in the right of either party to revoke the 
submission to arbitration, and that that power had been greatly 
controlled by legislation, so that it may be extremely difficult 
for a party to make such a case to a Court as will induce it to 
make an order giving leave to revoke unless a case is stated, he 
goes on to say that this is obviously a clumsy and incomplete 
remedy, and that the Court ought to have in its own hands 
power to compel in a fit case a reference to a Court of compe
tent jurisdiction so as to prevent a failure of justice ( page 301), 
I understand him to mean that the purpose of the section was 
to give that power to the Court, and this he makes clear. I think, 
by what is said afterwards on page 302: “I think the object 
of sec. 19 . . . was rather to hold a control over the arbi
tration while it was proceeding by the Courts and not to allow 
the parties to be concluded by the award when, as it is said,
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parlies may he precluded by the arbitrator's had law once the 
award is made. .

In James v. James, 23 (j.H.l). 12, relied oil by Mr. Armour 
as supporting his second and third objections, the application 
was for leave to revoke the submission, anil leave was refused. 
The submission provided that the arbitrator might deal with 
the question of liability before dealing with the question of 
damages, and the parties had agreed that he should do this, 
and he had done it and decided the question of liability. The 
leave appears to have been refused because of the agreement 
that the arbitrator’s decision on the question of liability should 
he a final decision, and in the view of Lord Justice Lindley it 
was not quite consistent with good faith that having done so 
he should, after the decision had been given, seek to revoke the 
submission.

That ease is, I think, distinguishable from the present. The 
application was to the Court to exercise the dieretion vested in 
it by the statute. Imp. 3 & 4 Will, IV'., eh. 42, sec. 39, and if 
granted would have resulted in the revocation of the submission 
and the putting an end to the arbitration, while in this case the 
result of the application being granted will be that the arbitra
tors will have the benefit of the opinion of the Court on the 
questions of law presented for their decision. The reference is 
not otherwise interfered with, and the arbitrators remain the 
ultimate judges and their award will be final. In that case on 
the particular facts of it, the Court decided that a case had not 
been made for the exercise of its discretion to give leave to 
revoke the submission. Different considerations, in my opinion, 
apply to the exercise of the discretion to give leave to revoke a 
submission to arbitration from those which are to be applied in 
exercising the discretion to direct the arbitrators to state a case 
under the provisions of sec. 41. The one discretion is to be 
exercised only under exceptional—perhaps very exceptional— 
circumstances; the other is a new discretion which was inteded 
to be and ought to be exercised whenever it is necessary to exer-
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cise it to prevent grave injustice being done to one of the parties 
to an arbitration.

My view is, 1 think, in accordance with the opinions of the 
Master of the Rolls and Lord Justice Chitty in In re Valuin' do 
Co. and Hosken d* Co., |1898| 1 Q.B. 131, where the effect of 
sec. 19 of the English Act is discussed, and it is pointed out that 
it gives the Court very extensive powers beyond any which the 
Court previously possessed; and I am supported also by the 
opinion of the present Lord Chancellor, to which I have referred.

Under all the circumstances, I have come to the conclusion 
that my discretion should be exercised in favour of granting the 
application as to the questions as to which I reserved judgment.

My reasons for taking this course are, in addition to what 
I have just said, and those which I have given in dealing with 
the second objection to the application, that in my opinion in 
addition to the question of the interpretation of the contract 
being a substantial and a very important one, it is open to seri
ous question whether the arbitrators have not erred in tin* in
terpretation which they have placed upon it.

There is some question as to whether the arbitrators have 
ruled upon the second and third questions. Mr. Armour con
tended that they have, but if they have not done so, and if. had 
they been the only questions which the applicants desired to 
have stated, I ought not to direct a case to be stated for the 
reasons mentioned in the Nuttall case, I think that I may pro
perly direct them to be stated, as I have decided that the other 
and principal question should be stated.

An order will therefore issue directing the arbitrators to 
state in the form of a special case the three questions.

I refer to In re Richmond (las Co. and Mayor, etc., of Rich
mond (1892), 62 L.J. Q.B. 172, for the form of a case stated 
under sec. 19 of the English Act.

I make no order as to costs, but leave them to be dealt with 
by the arbitrators : In re Knight and The Tabernacle Perma
nent and Building Society, 11891 j 2 Q.B. 63.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

The Ontario Electric Light and Power Company*
v.

The Baxter & Galumay Company, Limited.

Contract—Supply of electric poicer—Continued existence of property—Im
plied icarranty—Impossibility of performance.

Where there was un agreement to supply electric power at a certain rate 
per annum to be used in the business of the consumers as millers and 
for no other purpose, and the mill, which was on the premises of the 
consumers at the time of the agreement, was destroyed.

Held, that the agreement was not terminated by the latter event and the 
consumer was under obligation to take and pay for the electric current 
agreed to be supplied.

Taylor v. Caldwell (1803), 3 B. & S. 820, distinguished.

This was an appeal by the defendants from the judgment 
of the County Court of the county of Wentworth, in favour of 
the plaintiffs after the trial of the action before the senior Judge 
of that Court, sitting without a jury, on the 12th February. 
1902.

On May 9th, 1902. the appeal was argued before a Divisional 
Court composed of Meredith. C.J.C.P., and MacMahon, J.

Tcetzel, K.C., for the appellants.
0. Lynch-Staunton, K.C., for the respondents.

February lb. 1903. The judgment of the Court was de
livered by Meredith, C.J. :—The claim of the respondents, as 
pre-ented by their pleadings and at the trial, is upon a written 
agreement, for the supply of an “electric current, to the extent 
of fifty horsepower” by them to the appellants, bearing date 
the 20th August, 1900, and is to recover three instalments (less 
$85.39 paid on account) alleged to be due by the appellants 
under a provision of the agreement which is in the following 
words :—

“The customers (i.e., the appellants) agree to pay for the 
electric current supplied as aforesaid the sum of $1,250 per
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annum, such sum to be paid in equal monthly payments on the 
last day of each month during each year of the said term of 
five years.”

The defence of the appellants is that the agreement is, accord
ing to its true construction, one for the supply of electric 
current for a particular specified mill, and that it is, therefore, 
one coming within the rule laid down by Blackburn, J., in 
Taylor v. Caldurll, 3 B. & S. 826, which is thus stated : ‘‘Where 
from the nature of the contract, it appears that the parties must 
from the beginning have known that it could not be fulfilled 
unless when the time for the fulfilment of the contract arrived 
some particular specified thing continued to exist, so that, when 
entering into the contract, they must havfr contemplated such 
continuing existence as the foundation of what was to be done ; 
there in the absence of any express or implied warranty that the 
thing shall exist, the contract is not to be construed as a positive 
contract, but as subject to an implied condition that the parties 
shall be excused in case, before breach, performance becomes im
possible from the perishing of the thing without default of the 
contractor”; and that the mill having been destroyed by fire on 
the 25th April, 1901, without default and before any breach of 
the agreement on the part of the appellants, performance of 
the agreement had thereby become impossible, and the parties 
were excused.

The respondents’ contention.is that the agreement is not to 
be construed as one for the supply of the electric current for a 
particular specified mill ; and that for this reason and in any 
case because, as they contend, there must be taken to have been 
an implied warranty on the part of the appellants that the mill 
should exist, the rule invoked by them does not apply.

The learned County Court Judge construed the agreement in 
accordance with the contention of the appellant*; but held that 
there was an implied warranty on their part that the mill 
should exist during the term of the agreement ( but for which 
he was of opinion that the rule laid down in Taylor v. Caldwell
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would have applied); and he accordingly directed that judg
ment should he entered for the respondents.

I am. with great respect, unable to agree with the opinion 
of the learned Judge as to the true construction of the agree
ment.

The agreement of the respondents for the supply of the cur
rent is that they will “upon the conditions, and for the pur
poses, and within the limits’’ stated in the agreement, supply 
it for and to the appellants, “in the premises’’ of the appellants.

The learned Judge relied on this provision, taken in con
nection with that of the second paragraph, as indicating that 
the current was to be supplied for a particular specified mill, 
but I do not so read those provisions.

The second paragraph is as follows:—
“It is understood and agreed that the said electric current 

so to be supplied shall be used by the customers for the purpose 
of operating their machinery and for the purpose of obtaining 
power for use in their business as millers, and for no other 
purpose.”

The object of this provision, as it appears to me, was to 
guard against the current being used by the customers for any 
other than power purposes for use in their own business as 
millers, and there is nothing in the provision, as I read it, to 
prevent the customers using the current for those purposes in 
any place to which they might choose after it was delivered to 
them, to transmit it, and certainly, nothing to confine the use 
of it by the customers to any existing mill on the premises to 
which it was to be brought by the respondents.

Having come to that conclusion, it follows that, in my 
opinion, the performance of the agreement has not become 
impossible, and the rule laid down in Taylor v. Caldwell is, 
therefore, inapplicable, and the destruction without default on 
the appellants’ part and before breach, of the mill which was 
on the premises when the agreement was entered into did not 
put an end to the agreement.

The respondents were not, however, in my opinion, entitled
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to recover the monthly payments for which they claimed. The 
current was not supplied after the 25th April, 1901, it having 
been on that day cut off from the premises of the appellants 
if not by, certainly with the consent of, the respondents; readi
ness to supply the current is not enough to entitle the respond
ents to recover, and it was for the current which they supplied 
under the agreement that the annual payment of $1,250 in 
monthly instalments was to be made, and none was supplied. 
The respondents are, no doubt, entitled to damages for the 
refusal of the appellants to perform their contract, hut that is 
not the form of their action, and there is no evidence upon which 
the damages can he assessed. Such evidence the respondents 
sought to give at the trial, hut it was excluded, and properly so, 
because they were not suing for damage# for non-performance 
of the agreement, but to recover the instalments which they 
claimed had become payable under the terms of it.

It follows that, in my view, the judgment cannot stand.
We ought not. however, under all the circumstances, to 

direct that the action lie dismissed, hut an opportunity should 
In- afforded to the respondents to do down to trial again on 
amended pleadings.

The appeal will, therefore, be allowed, and the judgment 
reversed without costs, and a new trial directed, with liberty to 
the respondents to amend their pleadings as they may be 
advised, and the costs of the former trial will be costs in the 
cause to the party who is ultimately successful, unless the Judge 
before whom the action is tried otherwise directs.

Notes:—
Performance Impossible in Fact.

It is an admitted rule supported by positive decisions that 
impossibility of performance by reason of the particular circum
stances is in itself no excuse for the failure to perform an uncon
ditional contract, whether it exists at the time of the making the 
contract or arises from events which happen afterwards: Addi
son on Contracts. 10th ed.. p. 135; Pollock on Contracts, 7th ed..
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p. 408; Atkinson v. Ritchie (1809), 10 East 530, 10 H.R. 372- 
Hills v. Suglirue (1846), 15 M. & W. 253, where a contract to 
loan a full cargo of guano was not discharged by there not being 
enough guano to make a cargo : Kearon v. Pearson (1861) 7 II. 
& N. 386; Thiis v. Byers (1876), 1 Q.B.D. 244; Ashmore v. Cor 
(1899), 1 Q.B. 436; Boswell v. Sutherland (1882), 8 A.R. 233; 
McCraney v. McCool (1890), 19 O.R. 470, affirmed 18 A.R. 217’, 
where there was a contract to deliver lumber to a firm of part
ners and the partnership was dissolved before delivery, it was 
held the dissolution of the firm was no justification for refusal 
to carry out the contract. Unexpected difficulty or inconveni
ence will, of (s)urse, not make an excuse: Brown v. Royal Insur
ance Co. (1859), 1 E. & E. 853; Jones v. SI. John*s College 
(Oxford) (1870), I,.R. 6 Q.B. 115; Thorn v. Mayor of Condon 
(1876), L.R. 6 Ex. 163, 1 App. Cas. 120. Where there is a 
positive contract to do a lawfid tiling the contractor must per
form it or pay damage- for not so doing: Taylor v. Caldwell 
(1863), 3 B. & S. 833, 32 L.J. Q.B. 166.

Prohibition by reason of foreign law is deemed to create an 
impossibility not in law but in fact. In Barker v. Hodgson 
(1814), 3 N. & S. 267, 15 R.R. 485, intercourse with a foreign 
port was interdicted by the authorities of the port, in conse
quence of which a freighter was unable to furnish a cargo, but 
it was held that his obligation was umlissolved : Jacobs v. Credit 
Lyonnaise (1884), 12 Q.B.D. 589; Spence v. Chodwick (1847), 
10 Q.B. 517. If the effect of the foreign law is to prevent both 
parties from performing their parts of the eontraet, both are 
excused : Cunningham v. Dunn (1878). 3 C.P.D. 443.

The accidental destruction of a leasehold building, or the 
tenant's occupation being otherwise interrupted by inevitable 
accident, does not terminate the obligation to pay rent: Para- 
din e v. Jane (1648), Aleyn 26; Leeds v. Cheetham (1827), 1 
Sim 146, 27 R.R. 181; Loffl v. Dennis (1859), 1 E. & E. 474.

Where the impossibility has been caused by the act of a 
stranger or by the act of the defendant himself, it constitutes 
no defence to an action : Webster v. De La Tour (1853), 2 
E. & B. 688: Ryan v. Willoughby (1899), 30 O.R. 411. Here 
the defendant, who was a member of a municipal council and 
who would have been disqualified under see. 80 of the Municipal 
Act. R.S.O. 1897, eh. 223, from contracting with the corpora
tions, entered into a sub-contract to do work on some town build-

9—C.I..R. ’03.
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ings, which were being erected. He refused to resign his seat 
in the council on the ground that tin- corporation declined to 
accept him as a sub-contractor. The council then passed a reso
lution accepting him, hut he refused to carry out the contract. 
It was held that he was liable for the damages sustained by the 
plaintiff through his non-performance.

The general rule is not, however, without its exceptions. 
“Where the event is of such a character that it cannot reason
ably be supposed to have been in the contemplation of the con
tracting parties, they will not be held bound by general words 
which, though large enough to include, were not used with refer
ence to the possibility of the particular contingency which after
wards happens. It is on this principle that the act of Ood is 
in some cases said to excuse the breach of contract”: Baily v. 
Dc Crespigny (1809), L.R. 4 (j.B., p. 185.

Where the performance depends on the existence of a specific 
thing, if that thing is destroyed, the obligation of the contract 
is at an end. This principle was enunciated clearly in Taylor 
v. Caldurll (1863), 3 B. & S. 826, 32 L.J. Q.B. 164. IIer> the 
occupier of a music hall agreed with the plaintiff that the plain
tiff should have the use of the hall on certain days for the pur
pose of giving concerts therein and the plaintiff agreed to pay 
a certain sum per diem for the use of the hall, and the hall was 
consumed by fire before the first of the days, it was held that 
both parties were discharged from the contract. The Court 
said: “Where from the nature of the contract it appears that 
the parties must from the beginning have known that it could 
not be fulfilled unless, when the time arrived for the fulfilment, 
some particular thing continued to exist, so that when entering 
into the contract they must have contemplated such continued 
existence as the foundation of what was tc be done; there in the 
absence of any express or implied warranty that the thing shall 
exist, the contract is not to be considered a positive contract, 
but subject to the implied condition that the parties shall be 
excused in case, before breach, performance becomes im 
from the perishing of the thing without default of the contrac
tor.” Referring to this passage Mr. Pollock (Contracts, 10th 
ed., p. 416) remarks that the word implied means here under
stood. in faet between the parties, the whole scope of the passage 
being that it is not to he implied by law. And see further on 
this point Appleby v. Myers (1867), L.R. 2 C.P. 651; Nieholl 
v. Ashton, f 1901 j 2 K.B. 126; Anglo-Egyptian, etc., Co. v

5900
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Rennie (1875), L.R. 10 C.P. 271; Howell v. Coupland (1876), 
L.R. 9 Q.B. 462, 466, affirmed 1 Q.B.D. 258; Unborn v. Mchol- 
son (1871). 13 Wallace 654. Where the plaintiff was engaged 
by the defendants for “the season,” i.e., from early in May till 
some time in November, as master of a ship and the steamer 
was burnt in September, it was held the contract was subject 
to the continued existence of the vessel and performance was 
excused by its destruction without default of the defendant : 
Ellis v. Midland Ry. Co. (1881), 7 A.R. 464. And where an 
executory contract is entered into with respect to property or 
goods which are destroyed by an act of God or vis major with
out either party’s default, the parties are relieved : McKenna 
v. McNamee ( 1887), 14 A.R. 339. A contract for electric light
ing of a city for a named number of nights before a fixed date 
at a fixed price per light per night cannot be enforced when in 
fact there are not as many nights before the fixed date as named 
in the contract : Stratford Gas Company v. City of Stratford 
(1899), 26 A.R. 109.

Impossibility exisiting at the time of the making of the con
tract due to a state of things not contemplated by the parties 
is a good cause for avoiding the agreement. In such a case the 
agreement of the parties as induced by a mistaken assumption 
on which they both proceed. On this point see Courturicr v. 
Hastie (1856). 5 H.L.C. 673; Clifford v. Watts (1870). L.R. 5 
C.P.; Ridgway v. Sneyd (1854), Kay 627.

Where the performance of the contract depends on the health 
or life of a person, there is an implied condition that the person 
shall remain alive and well enough for the purposes of the con
tract : Taylor v. Caldwell, supra; Hall v. Wright (1858), E.B. 
& E., p. 795, 29 L.J. Q.B., at p 51. In this last case. Pollock, 
C.B., said : “A contract by an author to write a book, or by a 
painter to paint a picture within a reasonable time, would in my 
judgment be deemed subject to the condition that if the author 
became insane or the painter paralytic, he would not be liable 
personally in damages any more than his executors would be if 
he had been prevented by death”; Roast v. Firth (1868). L.R. 
4 C.P. 1 : Robinson v. Davison (1871), L.R. 6 Ex. 269, was where 
an eminent piano player was engaged to play at a concert. 
When the time came she was disabled by illness. It was said 
per Brain well, B., “This is a contract to perform a service 
which no deputy could perform, and which, in case of death, 
could not be performed by the executors of the deceased, and 
I am of opinion that by virtue of the terms of the original bar-
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gain, incapacity of either body or mind, without default on his 
or her part, is an excuse for non-performance.” But illness 
unfitting a man for marriage is no ground for avoiding a mar
riage contract: Hall v. Wright (1858), E.B. & E. 746. In such 
a case it rests with the woman to say whether she will enforce 
or renounce the contract: Boast v. Firth (1868), L.R. 4 C.P. 8.

Performance Impossible by Law.
In such a case there is no doubt that the obligation of the 

contract or agreement is at an end. In Baily v. Crespigny 
(1869), L.R. 4 (j.B. 180, a lessor covenanted with the lessee that 
neither he nor his heirs nor his assigns would allow any build
ing on a small piece of land of the lessor’s, fronting on the de
mised premises. Later a railway company purchased the land 
under the compulsory powers of an Act of Parliament and built 
a station thereon; it was held that the Act of Parliament dis
charged the lessor, as it put it out of his power to perform his 
covenant. ‘‘A covenent of warranty does not extend to the 
State in the exercise of its eminent domain”: Osborn v. Nichol
son (1871), 13 Wallace, p. 657. Even, when the Act is a public 
one, where the party bound procures the Act to be passed, yet 
is the contract discharged: Brown v. Mayor of London (1861), 
9 C.B. N.8. 726. See also Brewster v. Kitchell (1697), Salk. 
198; Newington Local Board v. Cottingham, L.B., (1879), 12 
Ch.P. 725; Slipper v. Tottenham (1867), L.R. 4 Eq. 112; New- 
bry v. Sharp (1878), 8 Ch.D. 39; Mills v. East London Union 
(1872), L.R. 8 C.P. 79.

S. and Co., contractors for a building for the respondent in 
St. John, N.B., brought an action claiming to have been pre
vented by the respondent from carrying out their contract. By 
the terms of the contract the building when erected would not 
have conformed to a by-law passed two days after the contract 
had been signed. It was held that the by-law made the contract 
illegal and so the plaintiffs could not recover: Spears v. Walker 
(1884), 11 8.C.R. 113; Walker v. McMillan (1881) 6 S.C.R. 
241. The claimants sought to recover from the Crown tin* 
amount of damages they alleged they were obliged to pay to a 
contractor who was prevented by the expropriation from com
pleting the construction of a wharf he had undertaken to build 
for them. But as the contractor had been prevented from com
pleting the wharf by the exercise of powers conferred by Act 
of Parliament, the claimants were under no liability to him 
and so could not maintain any claim against the Crown in that 
behalf: Samson v. The Queen (1888), 2 Ex. C.R. 30.
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[IN THE COURT OP APPEAL FOR ONTARIO.]

Re Pvbushbiis Syndicate.

Paton’s Case.

Company—Winding up—Transfer of slock—Toner of attorney—Payment 
to directors.

A company under the mistaken belief that there was no unallotted stock 
which could issue to applicants, authorized an agent. Stark, to obtain 
powers of attorney from persons desirous of becoming shareholders. This 
power of attorney made the attorney the appointor's agent “ for me and 
in my name and on my behalf to receive from the vendor a transfer of
......... shares of the capital stock of the Publishers’ Syndicate, Limited,
purchased by me from him, at the sum of $......... . and to sign on the
books of the company my name to the acceptance of the transfer of the 
said shares, etc.” This agent obtained powers of attorney from a num
ber of persons. All of these paid for and received certificates for the 
amount of the shares specified in their powers. Some time later, C., 
who was a director and officer of the company, seeing the powers of at
torney and knowing that no transfer had been made thereunder, filled in 
opposite the names of the various appointors transfers of his stock from 
him to them and procured the agent as their attorney to accept transfers 
and caused the agent to be paid by the company $60 for alleged commis*

Held. that neither the transfer of stock made by P. nor the $60 payment 
could be supported and that P. must be placed upon the list of eontrihu-

At a meeting of the directors soon after the incorporation of the company 
when the directors were the only shareholders. $300 was voted to P. for 
alleged services as director. The resolution was contained in the minutes 
read at the annual meeting next following, which were confirmed in the 
ordinary way. It appeared that no profits had been made at this time 
and, according to the books, nothing had been paid in by any person on 
account of his stock.

Held, that the payment must be returned ns being a gratuity which should 
be authorized by by-law and as being made out of capital and not of 
assets properly divisible among the shareholders.

This was an appeal and a eross-appeal from the judgment 
of Meredith, C.J.C.P.

Under letters patent issued on the 6th May, 1897, Robert 
B. Willing, William, S. Milne, John IT. Baton, James L. Ross 
and M. M. Fenwick were appointed the provisional directors of 
a company, incorporated under the name of “The Publishers’ 
Syndicate of Ontario, Limited.”

The corporation were to constitute a syndicate for the pur
pose of handling the publications of British, American and
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Canadian publishers, for publishing, importing, buying and sell
ing and trading in hooks, ete., and in earn ing on the business 
of printing, bookbinding, ete.

The form of the stock subscribed was as follows:—
“The Publishers’ Syndicate of Ontario, Limited.
Memorandum of Agreement and Stock Book.
We, the undersigned, do hereby severally covenant and 

agree, each with the other, to become incorporated as a com
pany under the provisions of the Ontario Companies’ Act, 
under the name of the Publishers’ Syndicate of Ontario 
(Limited), or such other name as the Lieutenant-Governor-in- 
Couneil may give to the company, with a capital of forty-five 
thousand dollars, divided into four hundred and fifty shares 
of one hundred dollars each.

And we do hereby severally, and not one for the other, sub
scribe for and agree to take the respective amounts of the capital 
stock of the said company set opposite our respective names as 
hereunder and hereafter written, and to become shareholders 
in such company to the said amounts.’’

John II. Patou had subscribed for twenty shares of stock- 
in the company.

Immediately after the issue of letters patent, notice was sent 
to the above provisional directors, who were then the only share
holders of the company, notifying them of a meeting of the 
shareholders to be held on the 22nd May. 1897, for the election 
of directors, the making of by-laws, and transacting any other 
business which might lawfully be done at such meeting.

The meeting was duly held, and while the above named per
sons were present, resolutions were moved and carried appoint
ing each of the said provisional directors officers of the corpora
tion. namely—M. M. Fenwick, president; Robert B. Willing, 
managing-director; William S. Milne, secretary-treasurer; John 
II. Paton, superintendent ; and Messrs. Rowan & Ross, solicitors; 
the above named James L. Ross being the Ross referred to.

A resolution was also moved and carried that Mr. Fenwick 
as president, and Mr. Willing as managing director, be each
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paid a salary of $100 a month, to commence on the 1st May, 
1*07 ; and as a further remuneration each of these should he 
allowed $1,000 in paid-up stock; that Mr. Patou he paid a 
salary of $50 a month, to commence on the 1st June, 1897 : 
and as a further remuneration he should also be allowed $1,000 
in paid-up stock; and that as soon as he could give his whole 
services to the business his salary should be the same as the 
president’s and the managing director’s.

At this meeting a resolution was also carried that the sum 
of $300 he paid to each of the provisional directors for services 
rendered.

This meeting was adjourned until the 24th May, to enable 
Dr. Ferguson, who desired to become a shareholder, to he 
elected a director ; and at the adjourned meeting on the 24th 
May, on its being reported that Dr. Ferguson had become a 
shareholder, he was elected a director and made vice-president 
of the company.

On the 8th January, 1898, at a meeting of the board of 
directors, as appeared from the minutes, the board were in
formed that Mr. Milne had been acting as accountant under 
special agreement as to salary ; whereupon it was resolved that 
he be employed in that capacity for a term to end on the 31st 
December in 1898. and that he be paid therefor $1,000 in paid- 
up stock.

On the 9th January the account of Messrs. Rowan & Ross 
was submitted to the board of directors, amounting to $405, 
which was passed. A resolution was also passed acknowledging 
same, and in consideration of their undertaking to do all the 
solicitors’ work for the company until the 31st December, 1898. 
they were to he paid $1,000 in fully paid-up shares of the 
company.

On July 28th. 1898, immediately preceding the first annual 
general meeting held on that day, a meeting of the directors 
was held at which Messrs. Fenwick, Ross, Milne and Ferguson 
were present, when a resolution was passed directing that Dr. 
Ferguson should he paid $375 for services rendered.
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At the meeting of shareholders then held the old board were 
re-elected directors; and at the first meeting of the new board 
on the same day, it was decided that the question of salaries 
for the year be postponed to a future meeting; and on the 17th 
October, 1898, it was resolved that the salaries of Messrs. Fen
wick, Willing and Paton be at the rate of $100 a month until 
the end of 1898, being the same as those paid in the latter part 
of 1897, less the $1,000 of fully paid-up stock.

At a meeting of the directors held on the 25th April. 1899, 
these salaries were continued till the end of May, 1899; and at 
a meeting of the board on the 10th May, 1899, they were con
tinued until the regular meeting in June.

At a meeting of the board held on the 2nd August, 1899, a 
resolution was passed retaining Mr. Willing on a monthly 
engagement of $100 a month ; and at a meeting of the board on 
the 6th September, 1899, the salaries of Mr. Fenwick and Mr. 
Paton were fixed at $125 a month from the 1st July, 1899. Mr. 
Willing ceased to be a director in July, 1899, and shortly after
wards left the services of the company.

The salaries of Messrs. Fenwick and Paton continued at the 
above rate until the end of June, 1901, when in consequence of 
the state of the finances the salaries were stopped on that date.

In July, 1900, a bonus of $500 was given to Mr. Fenwick 
and Mr. Paton.

In August, 1900, under the belief that there was no un
allotted stock which the company could issue to applicants for 
shares, the company, instead of applications to the company 
for stock being made directly, authorized a number of agents to 
obtain powers of attorney from persons desirous of becoming 
shareholders. These agents procured powers of attorney to be 
signed by the following persons, amongst others, Dr. Moorhouse, 
of the city of London, for three shares ; Malcolm Brodie, of the 
village of Forest, five shares; W. II. Hopper, J. J. Farley, and 
M. J. Clarke, for one share each ; M. Hermine Connolly for four 
shares, and James Mitchell for two shares, which were handed
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into the company and pasted by the secretary in the transfer 
book.

The power of attorney appointed the attorney the appoin
tor’s agent, “for me,” ».e., the appointor, “and in my name, and 
on my behalf, to receive from the vendor a transfer of 
shares of the capital stock of the Publishers’ Syndicate, Limited, 
purchased by me from him, at the sum of $ , and to sign
on the books of the company my name to the acceptance of the 
transfer of the said shares; and to do all other acts, and to sign 
all such other papers as are necessary to vest in me the title to 
the said shares.”

Mr. Paton paid for three of the shares, applying the $300 
paid him by the company. As to the other unpaid shares held 
by him, he in 1901, seeing the powers of attorney, and that no 
transfers had been made thereunder, filled in opposite the names 
of the various appointers transfers of his stock from him to 
them, transferring three of his shares to Dr. Moorhouse and 
five of his shares to Mr. Brodie, one to W. II. Hopper, J. J. 
Farley, and M. J. Clarke respectively; four to M. Hermine 
Connolly, and two to James Mitchell, and he procured the 
agent as their attorney, to accept the transfers, and he caused 
the agent to be paid by the company $60 for alleged commis
sion.

Dr. Moorhouse had on the 19th October, 1900, signed an 
application for three shares, which was accepted and entered in 
the register of shareholders, and he was given credit for three 
shares of the stock of the company in the stock ledger.

On the 24th January, 1901, the company drew on Dr. Moor
house a three days’ sight draft for $300 in payment of these 
shares, which Dr. Moorhouse accepted and paid, and a certificate 
for the three shares, dated 30tli January, 1901, was issued and 
sent to him signed by Dr. Ferguson as vice-president, and Mr. 
Paton as acting secretary, and a certificate was then issued to 
him for these three shares; and his name was entered on the 
stock ledger.



138 COMMERCIAL LAW REPORTS. [VOL.

As to Mr. Brodie, on the receipt of his power of attorney, 
the company drew on him for $200, the value of two shares, and 
on his acceptance and payment of the draft, the company sent 
him a certificate for two shares. The secretary was of the 
opinion that Brodie had made an application for two shares, but 
he was apparently mistaken as to this. Subsequently he paid to 
the company the value of the three remaining shares by three 
instalments of $100 each ; and his name was entered in the stock 
ledger for the five shares.

As to the said other parties, shortly after the receipt of the 
powers of attorney, they paid for the respective number of 
shares, and certificates were issued to them ; and they were 
entered in the stock ledger.

The additional evidence, so far as material, is set out in the 
judgments.

On September 16th, 1901, an order was made by Ferguson, 
J., declaring the company insolvent, and directing it to be 
wound up; and by another order of the same date a liquidator 
was appointed, and the matter was referred to Mr. Winchester 
as official referee, to whom all the powers conferred upon the 
Court under the Winding-up Act and amendments were 
delegated.

Upon an application made by the liquidator to place the 
name of John II. Paton on the list of contributories, the official 
referee directed that he should be placed on the list of con
tributories as to the sum of $300; but as to the $1,000, while 
holding a very strong opinion that this was given without any 
consideration, he felt he was bound by the decision In rc 
Ontario Express and Transportation Company (1894), 25 
O.R. 587, 589, and could not therefore hold him liable for that 
sum.

He further directed that the said John II. Paton should be 
placed on the list of contributories in respect of the three shares 
transferred to Dr. Moorhouse, and the five shares transferred 
to Malcolm Brodie. He refused to place him on the list of con
tributories for nine other shares, transferred by him to W. II.
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Hopper, J. J. Farley, M. J. Clarke, M. Hermine Connolly, and 
James Mitchell; but he held he should pay the amount of the 
commissions paid to the agents.

From this judgment John II. Paton appealed to a Judge 
sitting in Weekly Court.

There was a cross-appeal by the liquidator against the 
allowance by the official referee of the $1,000, and also to place 
the said John II. Paton on the list of contributories for the said 
nine shares.

On October 1st. 1902, the appeal was argued before Mere
dith, C.J.C.P.

A. T. Kirkpatrick, for the appellants.
C. D. Scott, for the respondents.

October 1. Meredith, C.J.:—With regard to the $60 which 
the referee has assumed, upon the motion to settle the list of 
contributories, to charge the appellant with, it seems to me that 
upon that application there was no jurisdiction to do anything 
of the kind. It may be that the appellant is indebted to the 
company in respect of the $60, and that he can be reached in 
the ordinary way for that, or it may be that he is amenable to 
the jurisdiction under the Winding-up Act to proceed against 
directors: section 83; but the ease has not been dealt with under 
that section. The appeal as to the $60 must, therefore, be 
allowed, without prejudice to any right of the company or the 
liquidator against the appellant in any other form or by any 
other means, if there is any such right.

With regard to the five shares said to have been transferred 
to Dr. Moorhouse and Brodie respectively—three to Dr. Moor- 
house and two to Brodie—I am of opinion that the appeal fails 
and must be dismissed. It appears from the evidence that the 
company had upon its books a number of shareholders, who 
were not men of ability to answer their engagements, holding 
stock that bad not been paid for, and that the company was 
desirous of getting in other shareholders; and it appears to have
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been thought that there were no unallotted shares which the 
company could issue to applicants for shares. That appears to 
have been a mistake. There were shares sufficient to answer 
these two applications, at all events, unallotted, which might 
have been allotted to the applicants.

Matters being in this position, the company determined to 
send out its agents for the purpose of getting persons to be
come shareholders in the company, and the form devised for 
the purpose of carrying out the arrangement to which I have 
referred, was to put in the hands of these agents blank powers 
of attorney, which were to be signed by persons desiring to 
become shareholders, giving authority to some one whose name 
is blank, or to J. XV. Stark, one of the agents who was com
missioned by the company to enter upon this work, to receive 
from the vendor a transfer of shares of the capital stock of the 
Publishers’ Syndicate, and to accept them upon the books of 
the company.

Dr. Moorhouse was waited upon by Mr. Stark, and signed 
one of these powers of attorney authorizing Stark to receive 
from the vendor three shares of the capital stock* of the Pub
lishers’ Syndicate, and to accept them upon the books of the 
company. That power of attorney is dated the 27th August, 
1900.

Dr. Moorhouse was subsequently waited upon by another 
agent of the company, and on the 29tli October signed an appli
cation for three shares in the company. That application was 
submitted to the board, the shares were allotted to Dr. Moor
house, and he paid for them, and a certificate was issued to 
him in respect of them.

It is manifest that Dr. Moorhouse never intended to become 
a shareholder for more than three shares in the company, and 
that the company understood this. An examination of the 
stock ledger makes it clear that the company understood that 
three shares only were to he given to Dr. Moorhouse either by 
allotment or under this power of attorney or otherwise.

The appellant was a director of the company, and, after the
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three shares had been allotted to Dr. Moorhouse and paid for. 
and the certificate had been issued, as I have said, upon his 
attention being called to the fact that a number of applications 
had been pasted in the hook opposite to which no transfers 
were made of shares, filled out opposite Dr. Moorhouse’s name 
a transfer from himself to Dr. Moorhouse of three shares, and 
procured Stark to accept the shares on behalf of Moorhouse.

The document of transfer and acceptance is dated the 8th 
February, 1901. which is probably an earlier date than that on 
which it was actually signed.

The proper conclusion from the evidence is, I think, that 
contemporaneously with the doing of this, Paton directed the 
clerk or manager, or the bookkeeper of the company, to alter 
the entry in Dr. Moorhouse s account, and, contrary to the 
truth, to make it appear that the three shares for which Dr. 
Moorhouse had paid were not shares that had been allotted to 
him by the directors, and to substitute for those three shares 
the three shares which he purported upon this day to transfer 
to Dr. Moorhouse.

Now it is manifest, I think, that it was perfectly under
stood that these powers of attorney were to be used only for 
the purpose of enabling the company, as far as it was unable to 
do so by unallotted shares, to answer the contracts which it had 
entered into with the applicants for shares. If that be so, it 
follows that this power of attorney could not rightly have been 
used for the purpose of loading Dr. Moorhouse with three 
shares besides those which had already been allotted to him by 
the company and for which he had paid.

There is the further difficulty that the power of attorney is 
to accept from the vendor three shares. There never was any 
purchase by anybody on Dr. Moorhouse’s account of three 
shares. There is no pretence that Stark ever bought any shares 
from Paton on behalf of Dr. Moorhouse, and, although it is not 
necessary to determine that, my view of the power of attorney 
is that it was only when Dr. Moorhouse had purchased shares
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from a vendor that the power to Stark to accept the transfer 
of them operated.

The power of attorney is not to purchase shares on his 
behalf, but to receive from the vendor a transfer of three shares. 
It seems to me, therefore, to make it effective that there must 
follow this power of attorney a transaction by means of which 
I)r. Moorhouse becomes the purchaser of the shares, and there 
was no such transaction.

The power of attorney, it is true, is headed, “A power of 
attorney to buy.” but there is nowhere authority given to Stark 
to buy shares, and there never was, as I have said, any purchase 
from Paton.

It appears to me a most unjust and unreasonable thing that 
Paton, one of the directors of the company, should under these 
circumstances attempt to use this form adopted by the com
pany to unload upon Dr. Moorhouse three shares which he 
never intended to purchase, and by so doing relieve himself 
from his obligation to pay for these shares for which he had 
himself subscribed.

The long delay after the date of the power of attorney— 
27th August, 1900—is also a cicumstance very much against 
the contention urged by Mr. Kirkpatrick. I do not think that 
it was at all necessary that there should be any formal revoca
tion of the power of attorney. Dealing with an outsider, per
haps a longer delay than occurred in this case might have been 
necessary to put him into inquiry ; but here months had elapsed 
before any attempt was made to use the power of attorney, and 
I think that put Mr. Paton on inquiry as to how it came that 
the power of attorney had not been previously acted upon.

With regard to the Brodie shares, it appears that Brodie on 
the 1st September signed a power of attorney similar in form 
to that signed by Dr. Moorhouse. He made his application for 
five shares. The company, notwithstanding its ability to pay 
the comparatively large sums which had been paid to its direc
tors, seems to have been rather impecunious, and made appli
cations to Brodie to pay $200, the par value of two shares.
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Rrmlie paid that, and there was entered in the stock journal an 
allotment of the two shares in the company for which he had 
paid. There then remained three shares, for which he had still 
to pay. These were paid for in three instalments of ♦100 each.

It is plain from the book that there never was any idea— 
as, indeed, is part of Mr. Kirkpatrick's argument—on the part 
of Brodie that he should ever have any more than the five 
shares; hut the argument is that the allotment of the two shares 
of what is called “treasury stock” should be treated as errone
ous, and that Brodie should he treated as having taken the five 
shares which Baton assumed to transfer to him by the transfer 
of 8th February, 1901. I think that is not so. The company 
had the two shares, and they allotted them to Brodie, and he 
paid for them, and there remained only three more to be 
acquired by him.

The same observations which I have made with regard to 
the lloorhouse case apply to this case, and Patou had no right 
to use this power of attorney for any other purpose than to 
enable the company to complete the contract which it made, or 
to complete the transaction by giving to the shareholder the 
number of shares for which he was applying. He had got two, 
and there remained only three, and therefore the power of 
attorney must be limited to the three.

I was very much pressed by Mr. Kirkpatrick to have regard 
to the documents. It would be, I think, a very extraordinary 
thing to have regard to the documents in the face of the clear 
evidence as to the purpose of all these documents and the inten
tions of the parties. That would be looking to the form instead 
of to the substance of the transaction. According to the sub
stance of the transaction, I think that this director Paton was 
at the time of the winding-up order the owner of at least five 
shares, and has been properly placed upon the list of contribu
tories in respect of them.

There remains the question as to whether the referee has 
properly determined that the sum of $300, which has been 
credited to the appellant in respect of three other shares, pay-
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ing them up in full, was improperly so credited, and that he 
was liable as a contributory in respect of these shares.

As I understand the facts, the company was composed of 
five persons; that the original shareholders were the five pro
visional directors, being also the shareholders of the company, 
and in form constituted themselves directors and shareholders 
and assumed to resolve that each of the directors should he paid 
$300 for services which, before that date, had been performed 
by them for the company.

The minutes of that meeting appear to have been read at 
the next annual meeting of the company, when there were real 
shareholders of the company, a body of shareholders, and to 
have been approved. I should have had very great difficulty 
in coming to the conclusion that it was within the power of 
the provisional directors, who were also the nominal share
holders or stockholders of the company before the charter of 
the company had been accepted, and at the meeting when it was 
accepted and when they had met for organization, to have 
assumed to deal with the moneys of the company in the way 
in which these gentlemen seem to have thought it was in their 
power to do.

However, the subsequent meeting was a ratification appar
ently by the body of the shareholders of what had been done, 
and the appellant is entitled to succeed, unless the referee was 
right in coming to the conclusion that the fact was that these* 
payments could be made only out of the capital, and that was 
fatal to the right of the directors to receive payment. In the 
case of Re Lundy Granite Co., Ltd., Lewis’s Case (1872), 26 
L.T.N.S. 673, cited by Mr. Kirkpatrick, it appears to have been 
determined that there is nothing to prevent the payment out 
of the capital to the directors for services rendered; and the 
observations in the case of Re Newman, [1895] 1 Ch. 674, from 
the judgment of Lord Justice Lindley, appear to be applicable 
not to the case of a payment for services, but to a present made 
by shareholders to a director; and what Lord Justice Lindley 
seems to say there is that there is no power to withdraw from
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the capital of the company moneys for the purpose of making a 
present to the directors. That is not opposed to the decision 
in the Lewis case, that directors may be paid for their services 
out of the capital of the company. My present impression is 
that the learned referee was wrong in holding that the $300 
were not properly credited to the appellant, and unless that 
impression is removed by further consideration, the appeal will 
be dismissed as to the three shares alleged to have been trans
ferred to Dr. Moorhouse, and the two shares alleged to have 
been transferred to Brodie, and will be allowed as to the $60 
and as to the $300, and there will be no costs to either party.

I allow the appeal as to the three shares which are entered 
in the books as paid up, and dismiss the appeal as to the other 
five shares. I allow the appeal, also, as to the $60 charged to 
the defendants, without prejudice, as I have already intimated, 
to the company or the liquidator seeking to recover that in any 
other way.

Then, as to the cross-appeal. I affirm the judgment of the 
Master in his refusal to put the said John II. Paton on the list 
of contributories for the said nine shares.

As to the $1,000, I think I am bound by the decision in the 
Ontario Express case, which the referee properly followed, to 
hold that any payment made to a director for services as such, 
is not to be treated as a mere voluntary payment and within 
the provisions of the statute, which has already been referred 
to. It is impossible, in this case, to say that this was a present 
to the respondent. It may be that he was very well paid for his 
services; but I do not understand that if a company says to a 
man, to induce him to enter into its services, we will give you 
$1,000 of stock and $50 a month as long as we can get on, and 
he agrees to that, that is not a bargain with consideration on 
both sides, or why the whole bargain must not stand.

I think this appeal must, therefore, be dismissed. If there 
is a consent to allow the costs to be set-off against the claim, I 
will dismiss it with costs, but if not, without costs.

10—c.c.k. '03.
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From this judgment there was an appeal and cross-appeal 
to the Court of Appeal.

On December 1st, 1902. the appeal was argued before Moss, 
C.J.O., Maclennan, Uarrow and Maclaren, JJ.A.

E. B. Ryckman, and A. T. Kirkpatrick, for the appellant.
C. D. Scott, for the respondent.

January 26, 1903. The judgment of the Court was de
livered by Maciaren, J.A.: Mr. Paton has appealed from the 
judgment of the learned Chief Justice of the Common Pleas 
affirming that part of the report of the official referee which 
held him liable as a contributory for five unpaid shares in the 
company, viz., three which he had transferred to Dr. Moohouse 
and two Malcolm Brodie.

In my opinion the evidence shews clearly that the real 
transactions between the company on the one hand, and Moor- 
house and Brodie on the other, were that the two latter should 
become shareholders in the company, and that the powers of 
attorney given by them were taken instead of ordinary appli
cations for stock, at the instance of the company, under the 
mistaken belief that there wras at that time no treasury stock 
to meet such applications, and that it would be necessary to re
ceive transfers of shares which had been allotted to prior appli
cants wTho were unable to pay for them. Moorhouse and Brodie 
having paid the company for the five shares in question, and 
having received their stock certificates for them some time previ
ous to the transfers from Paton, the latter could not relieve 
himself from liability by attempting to transfer his unpaid 
shares to these parties, when he did not and could not make 
them liable to the company for their payment. It may be noted 
that the motion for the allotment of the three company shares 
to Dr. Moorhouse was made at the meeting of the board by 
Paton himself.

It was strongly argued before us on behalf of Paton that 
he could transfer his unpaid shares, even although his object
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might bp to escape liability, and that we should accept as con
clusive the entries in the hooks.

I do not consider the authorities cited to us on this point to 
be applicable to the present case. It was known to the com
pany, and to Paton, that these applicants did not apply for or 
desire more shares than mentioned in the powers of attorney. 
After they had paid the company for and accepted certificates 
of paid-up shares in fulfilment of their contracts, Paton could 
not effectually transfer to them his unpaid shares without their 
knowledge or consent, and I do not think that the old powers 
of attorney could properly be used to accept transfers of these 
shares under the circumstances.

In my opinion, the judgment appealed from is in this respect 
correct, and the appeal of Paton should be dismissed.

The liquidator has brought a cross-appeal from that part of 
tne judgment of the learned Chief Justice which allowed Paton 
a credit of $300. and which reserved the report of the official 
rcfree on this point.

This sum was voted to Paton and a like amount to each of 
the other provisional directors for alleged services as such direc
tors. It was done at what was called a joint meeting of share
holders and provisional directors held for organization, sixteen 
days after the date of the letters patent, the provisional directors 
being the only shareholders at the time.

These directors were not servants of the company, but 
managers, and, apart from contract or agreement, could not 
claim remuneration for their services, so that such a payment 
would be in the nature of a gratuity, and should be authorized 
by by-law.

Section 46 of the Ontario Companies’ Act, 1897, under 
which the company was incorporated, provided that no such 
by-law should be valid or be acted upon until it had been con
firmed at a general meeting of the shareholders. I am of 
opinion that the resolution in question was not a sufficient com
pliance with this section, even although it formed part of the
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minutes which were road at the annual meeting held the follow
ing year, and which were confirmed in the ordnary way.

It is further to he observed that no profits had been made 
at this time, and, according to Hie books, nothing had been paid 
in by any person on account of his stock.

I think this ease is clearly distinguishable from lie Lundi/ 
Granite Co., Ltd., Lewis's ('use, 26 L.T.N.S. 673, to which we 
have been referred. There the payment in question was ex
pressly authorized by the articles of association of the company. 
Here there is no such provision in the Act or the letters patent, 
and nothing to take it out of the general rule laid down by Lord 
Lindley in He George Newman & Co., [1895] 1 Ch. 674, at p. 
€C6, that the remuneration of directors for their trouble as such, 
even when authorized by the shareholders, can only be made 
out of assets properly divisible among the shareholders them
selves. and not out of capital.

The liquidator has also appealed to this Court against the 
decisions of the referee and the Chief Justice in refusing to 
place Mr. Pa ton on the list of contributories with respect to 
nine other unpaid shares which he transferred to certain other 
parties at the same time as he made the transfers to Moorhouse 
and Brodie, viz., one share to W. II. Ilopper, one to J. J. Farley, 
one to M. J. Clarke, four to M. Hermine Connolly, and two to 
James Mitchell. I am unable to find anything in the circum
stances relating to these nine shares to place them on a different 
footing from the five shares transferred to Moorhouse and 
Brodie, and the same rule should be held to apply.

The cross-appeal with respect to the $300 and to these nine 
shares should therefore be maintained, and Mr. Paton placed on 
the list of contributories for $1,700. The liquidator to have 
the costs of this appeal and cross-appeal, and the costs below in 
respect of the cross-appeal.
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Notes :—
Payment of Directors.

Prima facie directors of a company arc not entitled to re
muneration : Dunstan v. Imperial , etc., Co. ( 1832), 3 B. & Ad. 
125; Hutton v. West Cork Ry Co. (1883), 23 Ch.D. 672. But 
where, as is usually the ease, directors are paid, it is not neces
sary that the remuneration should he paid out of profits pro
vided that the payments are for services rendered : Harry 
Lewis’s Case (1872), 26 L.T. 673. In Canada, under the 
Dominion and most of the Provincial Acts, payments to direc
tors are, however, safe-guarded in that a by-law authorizing 
the payment and subsequent confirmation of the by-law is 
required : vide, Ontario R.S. 1897, eh. 191, sec. 48; N.B. 56 
Viet. (1893) eh. 7, sec. 37; Man. R.S. (1891), ch. 25, sec. 
30, sub-sec. (6) ; N.W.T. C O. (1898), eh. 61, sec. 31; B.C. R.S. 
(1897), eh. 44, Sehed. I. (54); Imperial Act (1862), ch. 89, 
Sehed. I. (54).

The directors of a company may not apropriate to their 
own use any money of the company by way of recompense for 
their services without having first come before the shareholders 
to have their services recognized and remuneration fixed, and a 
directors’ by-law, under which funds of the company were 
appropriated without any lawful authority, cannot he ratified 
by the shareholders so as to have the retroactive effect of cover
ing up a misapplication of the funds : Waddell v. Ontario Can
ning Company (1889), 18 O.R. 41. 54.

But where a person has accepted the office of director of a 
company and has acted as such, there may be inferred an agree
ment between him and the company on his part that he will 
serve the company on the terms as to qualification and other
wise contained in the articles of association, and on the part of 
the company that he shall receive the remuneration and benefits 
provided by the by-laws for the directors : Re Anglo-Austrian 
Co. (Isaac's < see), 11892] 2 Ch. 158.

By-law 17 of the B. & I. Company provided that the manag
ing director should be paid for his services such sums as the 
company “may from time to time letermine at a general meet
ing.” The only provision was made at a general meeting on 
the 27th .January as follows ; “The salary of the managing 
director was fixed until October 31st next, as at the rate of 
$4,000 per annum.” L., the managing director, sought to re-
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cover for services rendered as such subsequent to October 31st. 
Held that he could not do so: Be Bolt and Iron Co., Living- 
stone's Case (1887), 14 O.P. 211: 1 f» A.P. 397. The position of 
L. as managing director rendering services for which remunera
tion was given, is not that of a servant hired by the company, 
but of a working member of the company, whose rights as to 
payments are to be measured by the provisions of the charter 
and by-laws of the Company : Ibid.

L. having withdrawn from the moneys of the company a 
certain sum on the assumption that he was entitled to it in pay
ment of his services. Held, that this was a breach of trust on 
L.’s part, and the amount thus withdrawn formed a debt based 
on a breach of trust, recoverable by the liquidator, and as to 
which no set-off was permissible against any debt or dividend 
dne from the company to L. -.Ibid.

An objection was raised to the president of an insurance 
company acting as such, because he acted as the inspector of 
the company for which he was paid a salary. Held, that no 
weight could be given to it, because three directors formed a 
quorum, of which the president need not he one, and a quorum 
might have acted without him : and. moreover, for all that 
appeared it might he that he received only an addition—an 
allowance as president while acting as inspector : Victoria, etc.. 
Ins. Co. v. Thompson (1882), 32 C.P. 47fi.

Where an Act of incorporation provided that no by-law for 
the payment of the president or any director, should he valid or 
acted on until the same had been confirmed at a general meet
ing of the shareholders, it was held that this applied only to 
payment for the services of a director qua director, and for the 
services of the president as presiding officer of the hoard. Where 
a. company appointed directors to various salaried offices with
out a by-law fixing amount of salaries, and such appointments 
were later confirmed by legislation, they were held entitled to 
prove on the winding-up for a quantum meruit for services 
rendered : Be Ontario Express and Transportation Company, 
Directors' Case, (1894), 25 O R. 587.

By the by-laws of a company, the hoard of directors was to 
consist, of three persons, two of whom constituted a quorum. 
At a meeting, at which two of the directors, f1. and 0.. the 
plaintiffs, were present, one being the president and the other 

the secretary of the company, a resolution was passed that 
“the matter of the compensation of C., the editor, and G.. the
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advertising solicitor, was considered, and the sum of $1,000 
each be ordered to be placed to their respective credits for ser
vices rendered during the year in addition their regular 
salary.” C., as a matter of fact, had not been appointed editor 
nor G. as advertising solicitor. The object of the resolution 
was to appropriate all the funds of the company so as to pre
vent a stockholder owning the greater part of the stock being 
paid. Held, the resolution could not be sustained nor any 
moneys received under it be retained : Gardner v. Can. Mfg. 
Publishing Co. (1899), 31 O.R. 488.

If the directors of a company have abused their position 
so as to set an advantage at the expense of the company it is 
for the company or its shareholders to complain and not for 
an outsider : Bank of Toronto v. Cohourg Ry. ( 1885), 10 O.R. 
376, and see Greenstreet v. Paris (1874), 21 Gr. 229.

Where a company has agreed to pay remuneration to a 
director he can sue for it: Orton v. Cleveland Co. (1865), 3 
II. & C. 868; Nell v. Atlanta (1895), 11 T.L.R. 407; and prove 
in the winding-up like an ordinary creditor: Beckivith's Case, 
|1898) 1 Ch. 324; Dale v. Plant' (1890), 43 Ch.D. 255. But 
to take remuneration in excess of what is payable properly is a 
mis-feasance ; and directors party thereto are jointly and sever
ally liable to make good the amount: George Newman, [ 1894) 
1 Ch. 674; Oxford, etc., Society (1887), 35 Ch.D. 502; Leeds 
Estate Co. v. Shepard (1887), 36 Ch.D. 809; Re Whitehall 
Court (1887), 56 L.T.R. 280.

Where a director is to be paid so much per annum he cannot 
maintain an action for an unapportioned part where he vacates 
office before the end of the year : Ballon v. New Beeston Tyre 
Co., [1899] 1 Ch. 775; Central DeKapp Gold Mines (1900 . 
69 L.J. Ch. 18; McConnell's Claim. (1901) 1 Ch. 128. But if 
the directors’ work for the year is complete and the company 
goes into liquidation before the end thereof, he is entitled to 
pay for the year: Shaivs Bryant <f- Co., W.N., (1901), 124. The 
remuneration was to be paid “at such time as the directors 
shall determine”: held, a director had no right in such deter
mination : Caridad Copper Co. v. Swallow, C.A.. 12 May. 1902.



-______
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CANADIAN COPYKilt HT CASKS.

(1) COMMON LAW RIGHTS OF AUTHORS AND ARTISTS.

(IN THE COURT OF QUEEN’S BENCH FOR QUEBEC.]

Bernard v. Bkrtoni.

Copyright —Artistic Property — Remedy for Violation of — Measure of 
Damages.

Per Andrews, J., in the Superior Court :—
An action of damages will lie at eommoii law for invasion of property in 

artistic works, and is not taken away by the Copyright Act giving an 
action for penalty.

The affixing of his signature by a sculptor to a bust made by him is suffi
cient proof, under the statute, of notification of his privilege as author. 

The certificate of registration of a copyright is prima facie evidence that 
the^requirements of the law. previous to its issuing, have been complied

The assignee of a copyright may recover for infringements made before the 
registration of the assignment, but after the registration of the copyright. 

Per the Court of Queen’s Bench—reversing Andrews, J., on this point— 
Where there is clear proof of the counterfeiting of a copyright, the dam
ages will not be measured by the price realized through the sale of the 
counterfeit, but vindicative damages will he allowed.

This was an action to recover $500 damages for infringe- 
nient of the plaintiffs’ right as owners of the copyright in a 
bust through assignment from the sculptor.

The facts are stated in the judgment of Andrews, J.

June 25th, 1888. Andrews. J. :—

This is an action for $500 damages. The plaintiffs allege 
that a sculptor named Dunbar made a bust of Cardinal 
Taschereau, had his copyright to it duly registered at Ottawa, 
and assigned it to them to the extent of fifty copies, to be sold’ 
at a certain price, in Quebec and in the surrounding counties :
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that the defendants copied the hunt and sold it within the terri
tory assigned to the plaintiffs, for a price below that at which 
they, the plaintiffs, were by contract bound to sell, and thereby 
made it impossible for them to sell at all, and caused them 
damage, which is estimated, at the rate of $10 a bust, to 
amount to $500.

The defendant’s first plea and contention at bar is that this 
is an action for damages at common law. That no such action 
lies. That the only remedy the plaintiffs have is the action for 
penalty under the Copyright Act. I think this defence un
founded. T am of opinion that property in works of art, such 
as the bust in question, is recognized by our common law and 
that a trespass upon it gives rise to a claim for damages. The 
rule that the ordinary remedy is not taken away because a 
special one is given by statute, therefore applies, and I hold the 
action to be well brought.*

It is next pretended that there is no allegation in the plain
tiffs’ demands of the publication of the author’s privilege, that 
is, his copyright. The declaration sets forth a transfer which 
it calls legal and complains of the acts of the defendants as 
illegal. ' . > vption i > the form has been put in. The parties
have joined issue and gone to trial, and the evidence shews 
that publication of the copyright was made by Dunbar’s affix
ing his signature to the bust. This is all that is required by the 
statute and I must therefore declare this objection unfounded.

The defendants say. for a third plea, that there is no proof 
of compliance by the plaintiffs, or their assignor, with the con
ditions imposed by law, preceding the registration of the copy
right. The answer is that a certificate, under the hand and 
seal of the proper officer, of the registration is filed, and that 
under the maxim omnia presumuntur rite esse acta. it must

• [Note.—If the learned Judge intended to lay down that there is now 
copyright apart from statute subsequent to publication, this decision is at 
variance with the generally accepted doctrine. See notes infra, p. 161. 
The decision, however, may be supported on other grounds.—Ed.]
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be Hiipp<ned to have been properly «ranted, and ia prima facie 
videnee that all was done that should have been done. In the 

ease of AVctfa v. The i orpomtion of (fiuhic. the judgment 
rendered by me proceeded on this rule, and waa confirmed in 
appeal by the Court of Queen’s Bench.

Another objection relied on by the defence, is that the 
assignment of the copyright to the plaintiffs, having been 
registered on the first of March, they could not recover for 
infringements, which are proved to have been made before that 
date. They are proved to have been made, however, after the 
16th of January, the date of the registration of the copyright, 
and that is. in my opinion, sufficient to make the defendants 
liable. There can be no doubt that Dunbar himself could have 
founded an action upon them, and as his assignment to the 
plaintiffs is of all his rights, without any other qualification 
than a limit put on the number of busts to be sold, and the 
extent of territory in which the sales were to lie made, the 
plaintiffs, in all other respects, are entitled to claim ns he could 
have done.

The last and most serious difficulty is as to the amount of 
damages to lie awarded to the plaintiffs. The defendants con
tend that the evidence is insufficient to justify a condemnation. 
The proof as to the counterfeiting is conclusive and shews, 
beyond dispute, that the defendants were guilty of the torts 
charged against them. As to the loss which they suffered in 
consequence, the plaintiffs examined.

1st Emile Pare, who says he was employed by them, and 
tried for three or four weeks to sell for them, hut was always 
met with the objection that the Italians, the defendants,
sold the same busts for two dollars, and therefore lie could not 
get ten. lie thinks that otherwise he could have sold three or 
four.

2nd Théophile Gosselin, who tried for five weeks, all 
through Quebec and Sillery : sold one ill Montreal, but could 
sell none here, on account of the opposition of the Italians, lie 
thinks that otherwise he could have sold the fifty.
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The defendants admit the sale of seven busts by themselves, 
at $2 a piece. It is, therefore, plain I cannot allow damages as 
on more than seven busts, because, if only seven could be sold at 
*2, what likelihood or reason is there to suppose that more than 
seven could have been sold at $10 ? But. in fact. 1 do not see 
how I can allow the plaintiffs’ demand of $10 per bust, even 
on these seven. The plaintiffs retain the busts. If their 
declaration offered to give then, up to the defendants, there 
might he leas injustice in giving them the full $10 ; though, P 
do not at all say it could be done. There is much difficulty on 
this point. In the ease of tin1 Leather Ctofli Co. v. Ilirtehfield, 
L.R. 1 E<|. p. 299, which was for violation of a trade mark, 
Vice Chancellor Wisin held that “the onus lies on the plaintiff 
of proving some special damage by loss of custom or otherwise, 
and it will not be intended, in the absence of evidence, that the 
amount of goods sold by the defendant, under the fraudulent 
trade mark, would have been sold hv the plaintiff, hut for the 
defendant’s unlawful use of the plaintiff's mark." I read in 
Sebastian, on Trade Marks, ed. 1878. p. 99 : “ Tlmt a plaintiff 
is entitled to recover some damages where his trade mark has 
been infringed, appears clearly from Blofelel v. Payne . . . 
his right has been invaded by the fraudulent act of the 
defendants." And further, p. 141, “For damages, to be recov
ered, it is not necessary that special damage should he proved ; 
it is sufficient to shew that the plaintiff’s right has been 
invaded, in which ease, some damages, even if only nominal, 
will be given." I have decided to follow Graham v. Plaie, 71ii 
Sedgwick’s Coses on the Measures of Damages, in which it was 
held that "the whole profit obtained by the defendant may he 
recovered, although this is not the only measure of the plain
tiff's damage.” I will allow the plaintiffs the money received 
by defendants for the seven busts sold by them—$14.

Judgment accordingly.

From this judgment, the plaintiffs, dissatisfied with the
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measure of damages, appealed to the Court of Queen’s Bench, 
composed of Dorion, C.J., Tessier, Baby, Chvrch and Bossé,
JJ.

Beaubien, for the appellants.
Lemieux, for the respondents.

October 5, 1889. The Court delivered judgment as fol
lows :—Whereas the plaintiffs demand $500 damages for that 
they, having purchased from F. T. Dunbar his copyright inter
est in fifty busts of 11 is Eminence Cardinal Taschereau, the 
defendants unlawfully counterfeited and sold imitation busts at 
a much reduced price thereby preventing plaintiffs from effect
ing sales of the busts so by them purchased from F. T. Dunbar ;

Whereas the defendants have pleaded a general denial, and 
by peremptory exception that the busts by them sold were 
original of their own design ;

Considering that the due obtaining by Dunbar of the copy
right in question and his sale to the plaintiffs of his interest* 
therein to the extent of said fifty busts is sufficiently estab
lished ;

Considering the admissions by the defendants of the sale by 
them of seven busts similar to that produced in this cause as 
plaintiffs’ Exhibit B. which latter is one of those made by said 
Dunbar for said plaintiffs under and by virtue of said sale and 
t ransfer by him to them ;

Considering that it is clearly proved that the busts sold by 
the defendants were not originals, but counterfeits, made by 
them, from one of those modelled by said F. T. Dunbar ;

Considering the said illegal and tortious acts of the said 
defendants in counterfeiting and selling said busts ;

Considering that it has been established in this case that 
had it not been for the said acts of the said defendants, the 
said plaintiffs would have been able to dispose of the busts by 
them purchased from the said Dunbar ;
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Considering that under all the facts and circumstances 
shewn in this ca.se, the plaintiffs were justified in instituting 
their action in the Superior Court ;

And considering that it has been shewn that the plaintiffs 
have suffered, by the illegal and tortious acts of the said defen
dants, loss and damage, and considering that this Court doth 
assess such damage at the sum of $50. and considering that in 
assessing the damage sustained by the plaintiff at the sum of 
$14, and costs as in an action for that amount, there was, in 
the judgment of the Court below, error, this Court doth cancel,, 
annul and set aside the said judgment, and condemn defen
dants to pay to plaintiffs the sum of $50,’ with interest, and 
costs as in an action of the lowest class of the Superior Court, 
and costs of this Court.

Notes :—
Common Law Rights.

1. General Theories.

There arc two theories of ownership in creations of the mind 
radically opposed to each other.

The one theory is that intellectual creations are property like 
to other species of property and belong by right of the highest 
possible title to their originator, his heirs and assigns forever; 
that, whether published or unpublished, and forever, they are to 
be secured to their producers and their successors in interest to 
the same extent as other kinds of property, and that the public 
has no more right or justification to take away or impair the ori
ginator’s property in his mental creation than it has to deprive 
him of any other possession. This is the view of many eminent 
jurists, including Lord Mansfield and Sir William Blackstone, 
and it is almost unanimously adopted by modern text-book 
writers upon the subject.

The other theory, which, in the Courts and Legislatures at 
least, has been generally accepted, is that the producer of a work 
of the mind has no natural property in it. and has and enjoys 
only such rights in respect thereof as the public chooses to confer. 
Under this theory a writing, a work of art, a musical composition, 
may be said to be a contribution to the common stock of knowl-
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edge and enjoyment of mankind which the public have a heritage 
in. This is the theory that prevails in the case and statute law to
day in England, Canada and the United States.

In the early English cases prior to the first copyright statute 
(8 Anne, eh. 19,1709), the bills of complaint contain as an essen
tial averment the statement that the complainant had, at the time 
of the commission of the piracy, on hand for sale copies of the 
pirated work sufficient to supply the public with all it required 
at a reasonable price.

In the ease of Donaldson v. Beckett (1774), 2 Bro. P.C. 129, 
Lord Camden, in moving the judgment of the House of Lords, 
said: “If there be anything in the world common to all mankind, 
science and learning are in their nature publici. juris, and they 
ought to be as free and general as air and water.” Again, in Jef
freys v. Boost tj (1854), 4 1I.L.C. 815, 24 L.J. Excli. N.8. 81, 
Baron Pollock said : “Copyright is altogether an artificial right, 
not naturally and necessarily arising out of the social rules that 
ought to prevail among mankind assembled in communities, but 
is a creature of the municipal law of each country to be enjoyed 
for such time and under such regulations as the law of each state 
may direct.” The whole doctrine is admirably summed up by 
Virgin, J., in Carter v. Bailey (1874), 18 Am. Hep. 273, where he 
says : “The public are interested in the development and promul
gation of all new and wholesome ideas, and in new combinations 
and illustrations of old ones. Without publication and some ex
clusive right thereto, the products of authors would prove com
paratively profitless. The public, then, for the addition to its 
general stock of knowledge, and the author, in consideration of 
the pecuniary profit derivable therefrom, are jointly interested in 
the publication of new works.” “Copyright statutes,” he con
tinues, “were not considered as regulations of existing common 
law rights, but “the exclusive right to their respective writings 
for limited time” was thereby created and conferred on authors 
as a compensation for their contributions to the promotion of gen
eral knowledge.”

2. Bights Before Publication.

It is settled law, universally accepted without question, that 
there is at common law an absolute property in an unpublished 
intellectual creation, which none can take from the producer 
without his consent. He and his grantees alone at pleasure may
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keep it from the publie for all time, may prevent its use or enjoy
ment by others, may publish it when, how and where they choose.

The following is an outline of the course of the decisions.
The earliest reported case occurred in 1732 upon a bill filed by 

the son and devisee of a conveyancer against his father’s former 
clerk, to prevent the threatened publication of his father's 
draft of precedents: Webb v. Hose, cited in 4 Burr. 2330.

In 1741, the publication of manuscript notes was enjoined at 
the instance of a lawyer, the plaintiff, who had loaned them to a 
friend, whose clerk copied them : Forrester v. Waller, cited in 4 
Burr. 2331.

A druggist’s clerk, who set up in business on his own account, 
was restrained at the suit of his former employer from making 
use of, or communicating, the formula* of certain veterinary rem
edies he had copied from the latter’s manuscript books: Yovatt 
v. Winyard (1820), 1 Jac. & W. 394.

So, a receipt for a proprietary medicine kept in manuscript 
and assigned to trustees for the benefit of the owner’s daughter 
for life, to be sold at her decease for the benefit of her children, 
was held to be property, and could be followed to and made to be 
accounted for by, one who had purchased it from the eldest son, 
to whom the daughter communicated it after she had destroyed 
the manuscript: Green v. Folgham (1823), 1 Sim. & Stu. 398; 1 
L.J. Ch. 203.

Then, in 1848, an injunction was procured on behalf of the 
Prince Consort to prevent the public exhibition of prints of 
etchings made by the Queen and himself for private entertain- 
men, and surreptitiously taken by some workmen employed on 
the pre.sswork: Prince Albert v. Strange (1849), 2 De G. & S. 
652. See also the remarks of Lord Watson in Caird v. Sime 
(1887), L.R. 12 App. Cas. 326, at pp. 343-4. He said: “The au
thor of a lecture on moral philosophy, or of any other original 
composition, retains a right of property in his book which entitles 
him to prevent its publication by others until it has, with his con
sent, been communicated to the public.”

It has also been held that information furnished to subscribers 
for their private use of stock transactions by means of letter- 
press sheets and printed stock ticker tapes were unpublished 
manuscript’s to be protected accordingly: Exchange Telegraph 
Co. v. Gregory. [1896) 1 Q.B. 147. This ease was followed in Ex
change Telegraph v. Central News, [1897] 2 Ch. 48.
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3. Rights after Publication.

Whether property in an intellectual creation after it has been 
given out to the general public ever existed at common law or 
not, there is now no question but that it no longer survives an un
restricted unlimited publication.*

Whatever rights an author or artist has at the present day are 
conserved by statute only, and if not so protected are gone for
ever after publication.* Vide: Drone, Copyright, 58, 116; Jef
freys v. Boose y (1854), 4 II.L.C. 815; Sehouler on Law of Per
sonal Property, Vol. 2, sec. 28: Bell, Law of Scotland, sec. 1356.

In 1760 a case arose over the right to publish “The Specta
tor.” The plaintiff claimed the right of Addison and Steele. Ilis 
contention was that independent of statute there was an exclusive 
right in the author and his assigns in perpetuity. The Court in
clined to the plaintiff’s contention, but the action was dismissed 
on another ground: Tonson v. Collins (1760), 1 W. HI. 301.

The famous case of Millar v. Taylor (1769), 4 Burr. 2303, 
arose over a dispute concerning the right to publish Thomson’s 
“Seasons.” The que tion> presented to the Court for decision weie 
in short: (1) Whether the copyright of a book or literary com
position belongs to the author by the common law; (2) Whether 
the Statute of 8 Anne had taken that right away. The decision 
was in favour of the author’s right, by a majority of three to one, 
Lord Mansfield and Willes ajid Aston, JJ., being opposed to 
Yates, J. It is mainly from the elaborate judgments of Mr. Jus
tice Willes and Lord Mansfield that the advocates of the “au
thor’s” right have drawn their inspiration ever since.

In 1774, after a decision in the Scotch Courts denying the 
common law right, the question came up for decision on an ap
peal to the House of Lords in the case of Donaldson v. Beckett 
(1774), 4 Burr. 2408. The facts were: The poet Thomson had 
published his poem “The Seasons” in 1726-1730; statutory copy
right therefore expired in 1758. Thomson had sold the copyright 
to Millar (plaintiff in Millar v. Taylor, supra), whose executors 
had sold the “copy” to Beckett. He sued Donaldson for piracy. 
The House of Lords called in the Judges for their opinion. Sev
eral questions were .submitted and answered. The Judges were 
practically unanimous on the question of the existence of the au
thor’s common law right before publication, and a large majority

# See, however, Bernard v. Bcrtoni, supra, p. 154.
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held that publication at common law did not divest copyright. 
The third and vital question was: If such an action (i.e., one for 
infringement) would have lain at common law, is it taken away 
by the Statute of 8th Anne ? and is an author by the said statute 
precluded from every remedy except on the foundation of the 
said statute, or on the terms and conditions prescribed therein? 
Answer-.—On this point five Judges (and Lord Mansfield) ans
wered “No”; six Judges answered “Yes.” On the answers of 
the Judges, Lord Camden moved the House to give judgment for 
the appellant and against the common law right. The division 
resulted in the defeat of the champions of the authors’ rights by 
a vote of 22 to 11.

The great ease of Jeffreys v. Boosey (1854), 4 II.L.C. 815, 
though most directly concerned with international copyright and 
the extension of the copyright statutes to cover it, yet raised a 
question as to the existence and nature of common law copyright. 
Among the Judges who were called in, Erie and Coleridge, JJ., 
pronounced in favour of the existence of such a right. Pollock, 
C.B. (ibid. p. 935), gave the opinion quoted anle, p. 159. The 
Law Lords also were unanimous against a copyright at common 
law. Lord Campbell, L.C., said: “Copyright, if not the creation 
of our statute law, as I believe it to be, is now entirely regulated 
by it.'* Lord Brougham said: “In my judgment it is unques
tionable that the Statutes alone confer the exclusive right.”

4. Publication has the effect of destroying the common law 
right, and vests the statutory copyright if the conditions of the 
statute are complied with. It is defined as “making a thing pub
lic in any manner in which it is capable of being communicated to 
the public”: Cf. Blank v. Footman (1888), 39 Ch. D. 678. In 
McFarlane v. IIniton, [1899J 1 Cli. at p. 889, Cozens-IIardy, 
J.. says: “A paper is published when and where it is offered to 
the public by the proprietor.” Publication need not necessarily 
be for sale, though it is generally so. Publication “for private 
circulation only,” that is, on conditions imposed by the author, 
does not divest the common law right : Jeffreys v. Boosey (1854), 
4 H.L.C., p. 962; Caird v. Simr (1887). 12 A.C., p. 344. In l(en
rich v. Danube Collieries Co. (1891), 39 W.R. 473, printing one 
hundred copies of a report on a proposed company, and showing 
or giving some of them to persons interested in floating the com
pany, was held not to be such a publication as divested the com
mon law right.
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5. Section 20 of the R.S.C. ch. 62, the Copyright Act, contains 
a statutory recognition of the common law right of an author to 
the exclusive use of his manuscript before publication. It is to 
the effect that persons who, without the consent of the author or 
lawful proprietor thereof, print or publish any manuscript not 
previously printed anywhere, shall be liable to the author or pub
lisher for all damages occasioned by such publication. Vide Ap
pendix.

6. It has been decided that the representation of a picture 
(or a statue) by a tableau vivant, formed by grouping in the same 
way as the figures in the picture (or statue) living persons 
dressed in the same way and placed in the same attitudes as the 
figures in the picture (or statue) is not an infringement of copy
right in the picture (or statue). It seems, also, that a drawing or 
picture of a statue would not infringe copyright in the statue, 
and, conversely, that a statue or bas-relief representing the pic
ture would not infringe copyright in the picture: Hanfstaengl 
v. Empire Palace, 11894) 2 Ch. 1.

But a sketch in a daily illustrated newspaper of a tableau vi
vant representing a picture (or a statue) may, though the tab
leau does not. constitute an infringement of the copyright of the 
picture (or statue) : Flanfstaengl v. Empire Palace, (No. 2), 
[1894] 3 Ch. 109. 63 L.J. Ch. 681 (C.A.), affirmed in the House 
of Lords, 64 L.J. Ch. 81.
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(2) COPYRIGHT IN BOOKS,

[IN THE SUPERIOR COURT FOR QUEBEC.]

Langlois v. Vincent.

Copyright—Author and Legal Représentât ira—Works Becoming Publie 
Property by Long User—Scope of the Copyright Act—Penalties — 
R.S.C., ch. 02, sections 30, 4, and 17.

Only the author or the legal representative of the author of a work can 
avail himself of the provisions of the Copyright, Act. And neither the 
author nor his legal representative can maintain an action for penalties 
under the Copyright Act where the registration of the work under the 
Act has not been made until after the puldication of several editions of 
the work.

So where Le Grand Catéchisme de Québec had been in public use for nearly 
175 years without copyright having been applied for it was held that 
the work was no longer susceptible of being made private property, and 
the plaintilF, who had acquired his title in the book by sale to him by the 
Archbishop of Quebec, had no ground to maintain an action for penalties 
against the defendant, who had published an edition of the work.

This was a qui turn action based on the Copyright Act 31 
Viet., ch. 54, sec. 10 (now R.S.C. ch. 62, see. 30). The plaintiff 
claimed penalties to the amount of $6,000 and forfeiture 
of any copies of the hook found in the possession of the defen
dant.

The facts appear in the judgment of the Court.

M. Chouinard, for .the plaintiff.
C. T. Suzon, for the defendant.

Quebec, February 7, 1874. Stuart, J. ;—The plaintiff 
alleges himself to have the copyright of a book called Le Grand 
Catéchisme de Québec, and complains that the defendant in 
violation of his rights has printed and offered for sale the said 
book, whereby he lias incurred penalties to the amount of 
$6000, whereof he prays a condemnation of one half for the 
Crown and the other half for himself and for the forfeiture in
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liis favour of any copies of the hook fourni in the possession of 
the defendant. The present qui ium action is based upon the 
Copyright Act 31 Viet., eh. 54, see. 10. (Now R.S.C. eh. 62, 
see. 30.)

To this action the defendant pleads in substance that the 
book referred to is a public hook approved of by all the bishops 
met in Council at Quebec, in 1853. That the Archbishop of 
Quebec never was proprietor of it nor its author nor the legal 
representative of its author, but that the book was made for the 
benefit of the whole Province and has gone through twelve edi
tions by different persons, none of whom were enrolled under 
the Copyright Act, that the enrolment of it by the owner is not 
warranted and is inoperative.

The plaintiff's title to this book consists in a sale of it to him 
by the Archbishop of Quebec, on the 12th May, 1873. Soon 
after this sale, on the 19th of the same month, the plaintiff 
en registered Le Grand Catéchisme de Quéhee, as if he were the 
author or the legal representative of the author, and the penal
ties are now claimed because of the infringement of rights 
conferred upon the plaintiff by this registration. The plaintiff 
admits that before he purchased the work he knew that the 
defendant was engaged in printing it. Being asked whether it 
was not in consequence of this fact that he procured a sale of it 
to himself, he answered, “not exactly, it was to register it.”

The catechism in question was composed by the second 
Bishop of Quebec, Monseigneur de St. Valier, about the year 
1700, and many editions of it have been printed and sold from 
time to time since, one of them by the defendant himself ; this 
is the edition of which the plaintiff had information before he 
purchased the book, and which he complains was printed to his 
prejudice.

The question is then one of literary property. It is some
times difficult to define with precision where the exclusive 
rights of the author end and those of the public commence, but 
the present case is not one of any nicety. So long as writings 
and works are within the possession of the author he has the
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same right to exclusive enjoyment of them as of any other 
species of property. But when they are circulated abroad and 
published with the author's consent they become common 
property, subject to the free use of the community—such is the 
common law on the subject. But for the encouragement ot 
learning, and that men of genius and science may reap the well 
merited fruits of their labors, authors and their legal represen
tatives by observing the formalities of the Copyright Act are 
secured for a limited time in the exclusive right of publishing 
their own works. Whether after a voluntary publication of an 
author's works by himself or by his authority the author has a 
sole and perpetual property in that work so as to give him a 
right to confine every subsequent publication to himself and his 
assigns for ever, or, whether all the property of the author diu 
not cease and the work become open by his own act of publica
tion, are questions set at rest more than a century ago by the 
decisions of the English courts, when the respective rights of 
authors and of the public were examined with profound erudi
tion and the most consumate legal skill. The rights of authors 
are now confessedly those conferred upon them by the copy
right laws and no other. The plaintiff relies on the Copyright 
Act in this case.

It is fitting to have the language of the law under one’s eye 
when treating the subject (31 Viet., ch. 54, sec. 3 & 4). (Now 
secs. 4 & 17.)

“ Any person who is the author of any book, etc., and the 
legal representatives of such persons, shall have the sole right 
and liberty of printing, re-printing, publishing, reproducing 
and vending such literary, scientific or artistical works or com
positions in whole or in part, etc., for the term of twenty-eight 
years from the time of recording the title thereof in the man
ner hereinafter directed.

Sec. 4.—If after the expiration of the term aforesaid, such 
author, or any of the authors where the work has been origin
ally composed and made by more than one person, be still living 
and residing in Canada or in Créât Britain or Ireland, or
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being dead ban left a widow or a child or children living, the 
same exclusive right shall be continued to such author, or if 
dead, then to such widow or child or children (as the ease may 
be) for the further time of fourteen years.”

The questions that present themselves are, what are the 
rights of the plaintiff to these provisions ;

Is he the author ? or
Is he the legal representative of the author Î
If the one or the other, is he still in time to take advantage 

of the law 1 Does he come within the purview and scope of the 
Copyright Act ?

The author of the book died more than a century ago; 
whether he left any legal representative in Canada, is not 
alleged or shewn. It does not appear that the author ever pub
lished it for his own profit, nor that he did not intend to make 
it open by permitting the publication. Considering the nature 
of the work and the source whence it emanated, it being a sum
mary of religious doctrine compiled by the head of the church 
in this country obviously for the comfort and use of his flock, it 
is to he presumed that it was intended for the widest and most 
unfettered circulation and with no eye to private advantage. 
The voluntary publication of this book by the author or with his 
consent would make it common property, subject to the free 
use of the community, and I can hardly doubt that if the 
author were alive at this day, when his book has been in public 
use for 170 years and upwards, he could not acquire an exclu
sive right to print and publish it by the mere formality of 
registering its title in the manner prescribed by the Copyright 
Act through the author. Such registration to secure any rights 
must precede the publication of the work, it is inoperative after 
it has been thrown open to the public by its publication. If the 
author could not, can his legal representatives ? But is the 
plaintiff in any sense the legal representative of Monseigneur 
de St. Valier ? This is not alleged or shewn ; he bought the 
right of publishing the work for ten years from the Archbishop 
of Quebec. The defendant does not contest this sale, but he
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says that that confers upon him no exclusive rights and does 
not purport to do so on its face. It is admitted that the Arch
bishop of Quebec is not the author, and he is not shewn to be 
the legal representative of the author. It follows that neither 
the plaintiff nor his vendor are clothed with the character of 
legal representative of Monseigneur de St. Valier, and there
fore it follows as an irresistible legal consequence, that the 
enregistration by the plaintiff not being the act of the author 
nor of his legal representatives, for all practical and legal pur
poses is a fruitless, worthless formality in no way justified by 
the Copyright Act.

Looking at the case technically, do the facts bring the defen
dant under the lash of the law invoked 1 This law imposes 
penalties upon ntnf other person, after the recording of the title 
of any book, who prints, publishes, or imports, etc. It is admit
ted by the plaintiff himself that the defendant printed the book 
in question before it was recorded, consequently when he law
fully could do so since there was no legal impediment in his 
way, and when he acquired a legal title to every copy he so 
printed. If what the defendant did was legal, when done it 
could not become illegal by an act of the plaintiff subsequently 
done. It would be subverting every principle to hold that the 
defendant could he liable to a penalty for doing what no law 
forbade him to do, and that the copies he so legally printed 
should be forfeited to the plaintiff. That which the law for
bids under heavy penalties is the printing and sale of a book 
to the prejudice of the author. The defendant has done noth
ing in violation of any such law. A printing before the record
ing is supposed to earn7 a penalty imposed by law on the print
ing after the recording. The pretension is extravagant and 
excessive.

There seem to be public considerations deserving of grave 
consideration, why a book of the nature of the one in question 
should not lightly be admitted to the tenure and franchise of 
private property. Such a book contains, I presume, nothing of 
the author’s own ; to be of any real value, it must contain the
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received doctrine of the Roman Catholic Church, and if once 
the exclusive right to publish such a catechism is conferred 
upon an individual, he comes to be vested with a monopoly of 
it coextensive with the Dominion, and it will he the duty of all 
the Courts of the Dominion to protect him in it, and to punish 
any invasion of such monopoly. I doubt whether the Bishops 
of the various dioceses and their congregations would be dis
posed to look upon the interpretation put upon the statute by 
the plaintiff as quite consistent with their rights. I could be 
brought with difficulty to the conclusion that the church 
throughout the Dominion is now confined in the use of this 
catechism U» the copies printed by the plaintiff because of bis 
action in the matter, yet if he has any rights at all they go all 
that length.

After a very patient consideration of this case I am forced 
to the conclusion that the plaintiff is neither the author nor the 
legal representative of the author of Le Grand Catechism de 
Québec, and could not therefore invest himself with the right to 
the exclusive printing and vending this hook throughout the 
Dominion by the mere formality of enrolling the title of the 
book under the Copyright Act. That, the said Catechism has 
been for a century and three quarters in public use, and is no 
longer susceptible of being made private property. That the 
defendant at the time of printing the said Catechism had a 
right to do so, and that he violated thereby no law and exposed 
himself to no penalties : that the claim of the plaintiff against 
the defendant is aggressive in the extreme and groundless.

Action dismissed.

12—C.L.R.—’03.
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Cadieux v. Beauchkmin.
('opyriyht—Infringcmcntt—Evidence—Textual Copy.

In an action for infringement, of copyright in a dictionary, the unrehutted 
evidence shewed that the publication complained of treated of almost all 
its subjects in the exact words used in the dictionary first published, and 
repeated a great number of errors that occurred in the plaintiff's work. 

Held, affirming the judgment appealed from, that the evidence made out a 
prima facie case of piracy against the defendants which justified the 
conclusion that they had infringed the copyright.

Appeal from the judgment of the Court of Queen’s Bench, 
appeal side: Q.R. 10 Q.B. 255; reversing the judgment of the 
Superior Court, District of Montreal, maintaining the plaintiffs’ 
action with costs.*

The facts established by the evidence sufficiently appear 
from the head-note and judgments reported. The judgment 
appealed from reversed the trial court judgment (H. T. 
Taschereau J.) which dismissed the «action with costs, ordered 
the defendants immediately to cease the publication and sale of 
the work complained of, to render an account of the total edi
tion printed and published and of sales made, and directed that 
the record should be returned to the court of first instance for 
taking accounts and adjudications as to damages and the other 
conclusions of plaintiffs’ demande, the defendants being also 
ordered to pay the costs of the appeal.

Fitzpatrick, K.C., (Solicitor flcneral for Canada) and Aimé 
Geoffrùm for the appellants.

Mignaultf K.C., for the respondents was not called upon. 
May 22nd. 1901.

The Chief Jistice (Oral).—We do not consider it neces
sary to call upon counsel for the respondents in this case.

I have read all the evidence and listened carefully to the 
very able arguments by counsel for the appellants, but I must 
say that I entirely agree with every word said by the Chief

Present:—Sir Henry Strong, C.J., and Taschereau, G Wynne, Sedge 
wick and Girouard, JJ.

* [ Vu/c.—The judgments herein in 1he Courts below will appear in the 
next number of the C.L.R., the translations thereof not having been received 
in time for the present publication.—Ed.]
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Justice, Sir Alexander Lacoste in the court below, and have not 
been in any way convinced that the judgment of the Court of 
Queen’s Bench was wrong. I think also with my brother 
Gwynne, as he shortly remarked, that the repetition of the great 
number of errors in the work of the appellants could not pos
sibly have been accidental or have happened otherwise than by 
making a textual copy of the respondents’ supplement. It 
appears as if the book published by the appellants had not been 
made with the pen, hut with scissors and paste pot. I have read 
the notes of Mr. Justice Taschereau and Mr. Justice White in 
this ca.se. I think the former goes too far in his judgment in the 
Superior Court in finding excuses for the defendants. Mr. Mar
tin. who prepared the manscript of the work complained of 
ought to have been called. No doubt the manuscript was 
destroyed or lost in the process of printing and the printers can
not be expected to have any recollection as to how it was made, 
whether it .was written by hand or simply with printed sheets 
pasted in. Mr. Martin was possibly the only person who could 
have given the information on this point which the defendants 
ought to have been prepared to give. It was clearly upon the 
defendants to shew what he did and how it was done in order to 
rebut the prima facie case against them made out by the plain
tiffs’ evidence of piracy. Î would add that the ease was most 
ably argued by Mr. Geoffrion on behalf of the appellants.

The appeal should be dismissed with costs.

Taschereau, Gwynne and Skdgewick, JJ., concurred in the 
judgment dismissing the appeal with costs.

Girovard, J. (Oral.)—T concur in the judgment dismissing 
the appeal for the reasons just stated by Ilia Lordship the Chief 
Justice but I wish to add that I consider it was not possible that 
the supplement complained of could have been compiled as 
admitted, in eight or nine months, unless by borrowing largely 
from the publication of the respondents.

Appeal dismissed with costs.
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Solicitors for the appellants : Gcoffrion, Qeoffrion, Roy & 
Cusson.

Solicitor for the respondent : P. B. Mignault.

[IN TIIE 1IIGII COURT OF JUSTICE FOR ONTARIO.]

Griffin et al.
v.

Kingston and Pembroke Railway Company.

Copyright — Railway Ticket—Subject of Copyright—Failure to Deposit 
Copy of Work.

Section 5 of the Con. Stat. C., eh. 81. which returned an author to deposit 
a copy of his work in the library of the Legislative Assembly of Canada, 
being merely directory, the neglect of the author of a work to do so, did 
not incapacitate him from proceeding for an infringement thereof.

Noth.—The author was, however, required to deposit a copy of his work 
in the ollice of the Registrar of the Province before becoming entitled to 
the benefit of the Act : Con. Stat. C., eh. 81, sec. 4. Cf. R.S.C., 188(1, 
ch. 62, sec. h. for which see Appendix. The Con. Stat. C., eh. 81, was 
repealed by 31 Viet., ch. 54, sec. 11) (D.).

The object and principle underlying the legislation from Queen Anne’s 
time to the present is to protect, advance and encourage learning ami 
art ; and not, unless it be casually and indirectly, to promote or assist 
progress in mechanical or industrial appliances or inventions, and 
accordingly a railway conductor’s duplex ticket is not the subject of 
copyright.*

The plaintiff sued as assignee of an alleged copyright in a 
railway ticket. lie claimed damages, and an injunction, and an 
account of profits.

The action was tried at Kingston at the Spring Assizes of 
1889, without a jury.

Bain, Q.C., for the plaintiff.
Cattanach and II. Vaslion Rogers, for the defendants.

February 27, 1889. Falconbridge, J. :—The first objection 
to the plaintiff’s recovery is that there is no evidence that the

* See, however, the next case.
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author deposited a copy of the work in the Library of Parlia
ment under see. 5 of the Consol. Stat. C., eh. 81.

I shall dispose of this by observing that it is not pleaded. The 
section is merely directory, and the neglect of this duty does not 
incapacitate the proprietor of a copyright from proceeding for 
an infringement of it as failure to give information does by vir
tue of sec. 6.

It is nejct urged that the ticket is not the subject of copyright 
at all.

The words of the Con. Stat. C., eh. 81, sec. 1, are: “Any per
son. . . . who is the author of any book, map, chart, or 
musical composition, already made or composed but not printed 
or published, or hereafter made or composed, or who invents, 
designs, etches, engraves or causes to be engraved, etched or 
made from his own design, any print or engraving, . . shall 
have the sole right, etc.”

Is the ticket fairly described by any of these words?
If I had to decide the case with reference to the present 

statute there would not, I apprehend, be any doubt on the 
subject.

The corresponding seetion in the Copyright Act, R.S.C., ch. 
62, sec. 4, is as follows:

“Any person . . . who is the author of any book, map, 
chart or musical composition, or of any original painting, draw
ing, statute, sculpture or photograph, or who invents, designs, 
etches, engraves or causes to be engraved, etched or made from 
his own design, any print or engraving . . . shall have the 
sole and exclusive right ... of printing . . . such literary, 
scientific or artistic works or compositions, etc

The italicised words surround what precedes them with a 
limitation which would, I think, not include an article like the 
plaintiff’s ticket.

But having regard to the statute with which I have to deal ;
The ticket is certainly not a map, chart or musical composi

tion, nor is it a print or engraving, within the meaning of the 
section, although it may be printed or engraved.
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Is it a book ?
See. 16 of the statute defines “book,” but only with reference 

to sec. 15.
I attach no importance to the mere shape or form of the card 

or ticket. Book and liber were primarily, and primarily meant 
the bark of a tree. So a l>ook need not necessarily be a bonk in 
the common acceptance of the term, viz., a volume made up of 
several sheets hound together. It may be printed on only one 
sheet: Clayton v. Stone, 2 Paine 382; Seovillc Toland,6 West
ern L.J. 84 ; Drury v. Ewing, 1 Bond 540.

The first Copyright Act in England is 8 Anne, ch. 19. In 
the preamble it is stated that printers, booksellers, and other 
persons were frequently in the habit of printing, re-printing and 
publishing “books and other writings without the consent of the 
authors or proprietors of such books and writings to their very 
great detriment, and too often to the ruin of them and their 
families.

“For preventing, therefore, such practices for the future and 
for the encouragement of learned men to compose and write use
ful books, it is enacted, etc.”

In Routledge v. Low, L.R. 3 H.L. 100, Lord Cairns said, at 
p. Ill: “The aim of the legislature is to increase the common 
stock of the literature of the country.”

In Page v. Wisden, 20 L.T.N.S. 435, Malins, V.C., says with 
reference to a cricketing scoring-sheet, at p. 436: “On the ques
tion whether this is a fit subject for copyright I have no doubt 
whatever that it is not.”

In Davis v. Committi, 54 L.J. Ch., N.S. 419, the card or dial 
on the face of a barometer displaying special letter-press was 
held not capable of registration under the Copyright Act of 1842. 
That Act ( 5 & 6 Viet., ch. 45) in sec. 2 gives the same definition 
of “book” as is given in sec. 16 of our Con. Stat.

A label intended for no other use than to be pasted on vials 
or bottles containing a medicinal preparation, is not the proper 
subject of a copyright: Scoville v. Toland, 6 Western L.J. 84.
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An advertising card used to display the different colors of paints 
is not a subject of copyright: Eh ret v. Bierce, 18 Blatch. 302. 
Bank account books are not the subject of a copyright : Baker v. 
Bcldtn, 101 U.S. 99.

These American decisions are under the U.S. Revised Stat, 
sec. 4952, which is somewhat wider than our section: “Any 
citizen . . . who shall be the author, inventor, designer or 
proprietor, etc.”

Our statute speaks only of the author.
The (American) statute was passed for the encouragement 

of learning, and was not intended for the encouragement of mere 
industry unconnected with learning or science: Clayton v. Stone, 
2 Paine 382.

Thus we see that the object and principle underlying the 
legislation and the judicial interpretation of the legislation 
from Queen Anne’s .time to the present is to protect, advance, 
and encourage learning and art; and not, unless it be casually 
and indirectly, to promote or assist progess in mechanical or in
dustrial appliances or inventions, as to which the law makes 
beneficial provision otherwise.

What is the literary property to be protected in this ticket? 
Surely not the card itself which, without the application of the 
conductor’s punch, is “senseless and unmeaning.” Then, to 
adapt the illustration of Chitty, J., in Davis v. Committi, would 
a deposit of the card or ticket in the library of Parliament be a 
compliance with see. 5? The necessity of delivering the punch 
as part of the work effects a reductio ad absurdum of the plain
tiff’s argument.

I am, therefore, of the opinion that this card or ticket is not 
a proper subject of copyright.

If the Imperial Act, 5 & fi Viet., ch. 45, is in force in this 
country, as contended by the plaintiff, it will not advance the 
plaintiff’s position in this regard.

The plaintiff also claimed in argument a common law right 
of copy and property irrespective of the statute. I do not dis-



170 COMMERCIAL LAW RETORTS. [vol.

cuss this interesting and much-vexed question because I do not 
think the card or ticket to he such an intellectual production as 
could'have claimed for its author or inventor any protection at 
common law.

Taking this view of the matter in controversy I deem it un
necessary to go into the other objections which are said to stand 
in the way of the plaintiff’s recovery.

The action will be dismissed with costs.

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Church v. Linton.

Copyright — Circulars—“ Forms " and “Blanks n—Books and Literary 
Compositions under the Copyright Act—Copyright Act, R.8.C., section 
4,as amended by 52 Viet. ch. 29, section 1 (/).).

The purely commercial or business character of a composition or compila
tion does not oust the right to protection if time, labour, and experience 
have been devoted to its production.

The plaintiff had obtained copyright in respect of four productions used in 
connection with his School for Stammerers, and called (1) “ Applicant’s 
Blank." containing questions to be answered by applicants for entrance; 
(2) “Information for Stammerers,” an advertising circular ; (3) “En
trance Memorandum,” being an agreement to be signed by applicant : 
and (4) “ Entrance Agreement,” which was like No. 3, but of a more 
extended character.

Held, that the plaintiff had copyright in these publications, and was en 
titled to protection in resjieet thereto.

Griffin v. Kingston and Pembroke Ry. Co. ( 1889), p. 172, supra, dissented 
from.

This was an action brought by Samuel T. Church, against 
George W. Linton, for an injunction to restrain the defendant 
from infringing certain copyright publications, and for dam
ages.

The plaintiff was the principal and proprietor of a school 
for the cure of stammerers called “Church’s Auto-Voce School,’’ 
and had copyrighted the four publications mentioned in the 
head note. The defendant, having taken a course at the plain
tiff’s school, founded a school having the same object, called
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Linton Institute for the Cure of Stammering ; he issued two 
circulars, called (1) “Applicant’s Question Sheet,” and (2) 
“Entrance Condition.” The plaintiff claimed these were in
fringements of his copyrighted publications, especially in the 
particulars following :

PLAINTIFF's.
(2) The Auto-Voce method is strictly educational in its 

character, excluding all artifice, trickery, magnetism, hypnot
ism, faith cures, drugs or surgical operations or appliances, 
restoring the voice to a natural normal state, and strengthening 
the physical, mental and moral organisms.

This method is not understood by any other than its author, 
Mr. S. T. Churen, Toronto, Canada.

Under the Auto-Voce method, there has been no marked 
difference with regard to age as to results.

QUESTION'S.

1. Age ? 7. Condition of health ! 8. Is there any deform
ity of tongue, jaw or facial muscles 1 9. Memory 1 10. Occupa
tion 1 11. Docs applicant use artificial teeth : 13. IIow far 
advanced in school studies 1 20. Does the jaw drop and become 
rigid T 30. Is the applicant inclined to avoid society 1

(3) I,-------- , agree of my own free will and accord to the
following conditions and have subscribed my name thereto.

I bind myself to remain a regular daily student of Church’s 
Auto-Voce school till I have successfully passed the require
ments of the fourth and highest grade in the Auto-Voce course 
of training.

I promise not to converse with any person or persons, 
neither in the Auto-Voce school or out of it regarding the 
method of training as a whole or any individual case. Neither 
to communicate the same to any person or persons by writing or 
otherwise.

defendant's.

(1) My method is strictly of an educational character, and 
excludes all trickery, hypnotism, faith cures, drugs or surgical
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operations, restores the voice to a natural normal state, and 
strengthens the mental, physical and moral organisms.

This method is known only by its author, Mr. G. W. Linton, 
Toronto, Canada.

Under my method, the age of the person does not signify as 
to the result.

QUESTIONS.

1. Age 1 4. Health t 7. Has applicant any deformity of 
the tongue or jaw ? 2. Memory Î 5. Occupation ! 8. Has 
applicant any artificial teeth Î 21. How far is applicant 
advanced in education ? 19. Does the jaw become rigid Î 12. 
Is the applicant inclined to avoid society 1

(2) I,-------- , do hereby agree of my own free will and
accord to the following conditions and have subscribed my 
name thereto.

I bind myself to remain a regular student of G. W. Linton’s 
school for the cure of stammering until I have successfully 
passed the fifth and graduating grade in the course of said 
school.

I promise that I will at no time, either in the school or out 
of it, impart or attempt to explain to any person or persons, 
either by word of mouth, writing or in any other manner what
soever the method by which T shall be cured, or the methods of 
instruction of said school.

The defendant, among other defences, denied that he was 
using the plaintiff's so-called method or system and alleged that 
he was using one of his own ; denied that the plaintiff was the 
author of the books and circulars ; and that they were such 
literary or scientific or artistic works as to make them the ub- 
ject of copyright, and that the plaintiff had any such copyright 
therefor which was valid.

The action was tried at Toronto on April 16th, 1894, without 
a jury.

Watson, Q.C., and Bentley, for the defendant.
George Bell, for the plaintiff.
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April 18th, 1894. Boyd, C. :—

179

The plaintiff has obtained copyright in respect of four pro
ductions called (1) “ Applicant’s Blank,” giving a series of 
questions to be filled up with answers for the applicant for ad
mission to the plaintiff's school ; (2) “ Information for 
Stammerers,” intended for circulation as an advertisement ; 
(3) “ Entrance Memorandum,” in the form of an agreement to 
be signed by the entrant ; and (4) “ Entrance Agreement,” 
which is like No. 3, but of a more extended character.

Objection is made as to the inherent invalidity of the copy
right because the documents are not within the scope of the 
statute, ch. 62 R.S.C. sec. 4, as amended by 52 Viet. ch. 29, sec. 
1 (D), applies to the author of any “book” . . considered 
as a “literary composition.”

These sheets of printed matters are, of course, sufficient in 
form to be protected by the Act ; Griffin v. Kingston and Pem
broke K.IV. Co. (1889), 17 O.R. at p. 664.

Though these circulars as to their substance would fall 
within Charles Lamb’s catalogue of “books which are no books 
—a-biblia,” nevertheless under copyright law comprehensive
ness they may be reckoned as books and literary compositions. 
The circulars distributed by railway companies are now called 
“literature.” It has been held, moreover, that publications 
which are in the nature of business notices are usable as adver
tising mediums for distribution gratis or otherwise, may be the 
subject of copyright: Grace v. Newman (1875), L.R. 19 Eq. 623, 
and Maple & Co. v. Junior Army and Navy Stores (1882), 21 
Ch. D. 369.

So one may copyright a book of forms or a series of papers 
to be filled in by applicants for liquor licenses, Brightley v. 
Littleton (1888), 37 Fed. R. 103. In this the Judge said: “The 
matter must be original and possess some possible utility. The 
originality, however, may be of the lowest order, and the utility 
barely perceptible.”

I do not go with the limitation suggested in 17 O.R. at p. 
665, that the legislation is to be applied, having regard to
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literary merit as an ingredient. The purely commercial or 
business character of the composition or compilation does not 
oust the right to protection if time, labour, and experience have 
been devoted to its production. That this is so in the present 
case the plaintiff testifies, and that the papers must be of some 
merit and utility would seem to be proved by the defendant’s 
willingness to abstract or convey various passages in them so as 
to form parts of his rival advertisements. The invasion of the 
plaintiff’s rights as to this part of the case is well proved.

1 gave judgment as to the other part of the action against the 
plaintiff at the close of the hearing, and as the success is thus 
divided. I give no costs.

The injury from the invasion of copyright is too insignificant 
to ground a reference for damages.

Notes :—
Copyright in Books.

There is no definition of the word, “book” in the Canada 
Copyright Act, but the terms map, chart or musical composition 
are set out in section 4, which terms in the English Act of 1842, 
5 & 6 Viet. cli. 45, are included in the definition of the word, 
thus:—“Every volume, part or division of a volume, pamphlet, 
sheet or letter-press, sheet of music, map, chart or plan separately 
published.”

In the last two cases reported supra, the learned Judges pro
ceeded to define the word “l>ook” from entirely opposite points 
of view. Mr. Justice Falconbridge was much struck with the 
words “such literary, scientific or artistic works or compositions, 
etc.,” found in the 4th section of the Copyright Act. Though he 
was dealing with another statute, i.e., section 5 of the Con. Statute 
C., ch. 81. the idea that the statutes were for the protection, ad
vancement and encouragement of learning and art was present 
to his mind. Hence, he was adverse to allowing the protection of 
the statute to any mechanical or industrial appliances or inven
tions. He felt the necessity of there being some literary property 
to be protected in the subject of copyright. He said: “The card 
without the application of the conductor’s punch is ‘senseless and 
unmeaning.9 ”
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On the other hand the learned Chancellor took the view that 
literary merit need not be an ingredient. The expenditure of 
time, labor and experience on the production serves to counter
balance the want of this. He spoke of the “comprehensiveness” 
of copyright legislation and thought that circulars of a purely 
business character might be reckoned as books and literary com
positions.

In view of the great diversity of opinion shown in these, the 
only judgments reported in Canada dealing with the definition 
of a book, it is to be regretted that neither case was carried to a 
higher Court to obtain a binding statement of the proper prin
ciples of construction to be used in dealing with our Act. A con
sideration of the English cases will, however, lead one to the con
clusion that the line of reasoning adopted by Boyd, C., is the 
preferable.

There are three, or perhaps four, essential elements which 
must be found in every book :—

1. Literary Value : The works must contain some composition 
or arrangement of words, figures, sentences, or paragraphs giving 
information or instruction or pleasure : Chilton v. Progress, 
[1895] 2 Ch. 29; Maxwell v. Hogg (1867), L.R. 2 Ch., p. 318; 
IIoil indrake v. Traswell, [1894] 3 Ch. 420, at pp. 424, 427, 428.

2. There must be originality of some kind.
3. The book must be innocent, that is—(1) Not seditious or

libellous; Hime v. Dale (1803), 2 Camp. 27 ; Southey v. Sherwood 
(1817), 2 Mer. 435. (2) Not immoral ; Stockdalc v. Onwhyn
(1826), 5 B. & C. 173; Baschet v. London Illustrated Standard, 
[1900] 1 Ch. 73. (3) Not blasphemous : Lawrence v. Smith
(1822), 1 Jacob 471 ; Murray v. Benbow (1822), 1 Jacob 474. (4) 
Not fraudulent ; Wright v. Tallis (1845), 1 C.B. 893; Hayward v. 
Lely (1887), 56 L.T., p. 421.

4. There must be a certain physical form.

Literary Value or Matter :—The law of literary copyright is 
not intended to protect ideas or inventions, except as embodied in 
words : Scrutton on Copyright, 4th ed., (1903), 115. Thus in 
Davis v. Committi (1885), 52 L.T. 539, a card for the face of a 
barometer, utterly meaningless without the barometer, but with it 
a scientific instrument of some value, Chitty, J., held not to be a 
“book” capable of copyright. A mechanical device consisting of
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a cardboard pattern sleeve was refused protection by the Court of 
Appeal : Ilollingrake v. Truswell, [1894] 3 Ch. 420. Another me
chanical device consisting in a perforated roll used in a mechani
cal musical instrument, and having a few printed words for direc
tion in its use, was held not actionable in Boosey v. Wright, [1900] 
1 Ch. 122. On the authority of these cases, the judgment in Griffin 
v. Kingston and Bntibroke By. might well have proceeded without 
laying down the necessity for the presence of “literary quality” 
in a work sought to be copyrighted. The railway ticket therein 
referred to was not the ordinary one consisting of a stub and one 
or more coupons, with which most travellers are familiar, but was 
the special ticket only issued by the conductor on the train. As 
most people arc aware, it contains the names of many stations, the 
amount of money collected, the date of issue, etc., and it is not 
until the manipulation of the punch in the hands of the conductor 
that it becomes a ticket ÿi reality,, from, say, Tompkinsville to 
Podonk. It is more of a receipt than a ticket. It is, in truth, a 
mechanical device.

In Walter v. Lane, [1900] A.C. 539, at p. 548, Lord Halsbury, 
L.C., referring to the verbatim reports of Lord Roseberry’s 
speeches, which were the subject matter of that action, said :— 
“Although I think in these compositions (i.e., the work of the 
stenographer) there is literary merit and intellectual labour, yet 
the statute seems to me to require neither—nor originality either 
in thought or language—the right in any view is given by the stat
ute to the first producer of a book, whether that book be wise or 
foolish, accurate or inaccurate, of literary merit, or of no merit 
whatever.” And here it is to be noted that the English Statute, 
5 & 6 Viet. ch. 42, is possessed of a preamble in the words :— 
“Whereas it is expedient to amend the law relating to copyright, 
and to afford greater encouragement to the production of literary 
works of lasting benefit to the world”; a statement from which it 
has been argued that the Act intends to protect only those works 
which are likely to prove a substantial addition to the world’s lit
erature. That this argument is fallacious was pointed out by Sir 
Geo. Jessel, M.R., in Maple v. Junior Army and Navy Stores 
(1882), 21 Ch. D., at p. 378. He said : “The Act does not say 
that it is expedient to afford greater encouragement to the pro
duction of literary works of lasting benefit to the world, and to 
amend the law of copyright relating thereto, but that it is expedi
ent to amend the law of eopyright generally, merely adding the 
principal reason for doing so. There is, therefore, nothing in the
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preamble to eut down the enacting part, even if the enacting part 
had not been clear.”

The purpose for which the matter was composed or published 
is cpiite immaterial, but there must be composition or arrange
ment conveying some intelligible proposition. There must be 
brain work: Cf. Lindley, L.J., in Trade Co. v. Middlesborough, 
etc., Association (1889), 40 Ch. D., at p. 435.

Originality.—From the decision in Walter v. Lane (ante), 
where the verbatim report of the noble Lord’s speeches was al
lowed copyright, it would appear that the “author” need not 
have invented or supplied either a single idea or word of the book 
or the arrangement thereof in order to secure protection for his 
“original” work. The meaning of originality as an essential ele
ment of a book is that the composition in the “book” must not 
have been copied from some other literary composition in “book” 
form: Macgillivrny on Copyright, 1902, p. 15. Copyright is given 
to the first producer in “book” form of a literary composition: 
Walter v. Lane, ante. Thus a book would be an original hook if 
the literary matter therein contained were taken by the author 
verbatim from the oral utterances of an orator. But where an 
article is written from dictation and as the servant of another, the 
amanuensis can claim no property in what he so writes: Ibid. 
Again, two books may be exactly the same in every respect, and 
yet the later one will be entitled to copyright as original if de
rived from common sources, and not copied from the older book: 
Bailey v. 'Taylor (1829), 1 Tamlyn, at p. 299 n (the same calcu
lations made by two mathematicians) ; Mathewson v. Stockdale 
(1806), 12 Ves. 270 (two travellers made charts of the same is
land or district) ; Walter v. Lane, ante (two reporters making 
two shorthand reports of the same speech).

In Jarrold v. Iloulston (1857), 3 K. & J. 708, which case in
volved two similar works in the form of questions and answers, 
dealing with the common phenomena of nature, the Court held 
that, provided the second book was originated from his own re
sources and through bis own labour, the author thereof might pro
duce a work in the same general form. He might in so doing:—

(1) Use all common sources of information.
(2) Uée the work of another as a guide to these common 

sources.
(3) Use another work to test the completeness of his own.
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Form.—The form is immaterial. It need not be a hook in the 
common acceptance of the term. A single sheet of music : Ole- 
menti v. (ioldiiig {18091, 2 Camp. 25; Storace v. Longman 
(1788). 2 Camp. 2li a ; llimr v. Dale (18113), 2 Camp. 27 « ; White 
V. Oeroch (1819), 2 IS. & Aid. 298. The hook may be printed on 
one sheet only : Griffin v. Kingston (ante), and eases cited there. 
A newspaper : Trade Auxiliary v. Miildlcsborough (1888), 40 Ch. 
I). 425; Cale v. Devon ( 1889), 40 Ch. 1). 500. The form must be 
conveniently adapted for conveying intelligence to the midd: 
Macgillivray on Copyright, p. 11, quoting lioosey v. Wright, 
[1900] 1 Ch. 122, and Nichol v. Pitman (1884), 26 Ch. I). 374, 
which, though cases of infringement, are considered to apply 
equally to a question whether a certain scroll or document would 
he a “book” entitled to copyright under the Acts.

Examjlies of What arc Books.—Road-books : Taylor v. Bayne 
(1776), llor. Die. 8303; Carman v. Bowte< ' 179 i), 2 Bro. C.C. 80; 
Cary v. Fallen (1799), 5 Ves. 24; Cary v. Longman (1801), 1 
East. 858. Directories: Mathnrson v. Stoekdalr (1806), 12 Ves. 
270 ; Longman v. Winchester (1809), 16 Ves. 269 ; Kelly v. Morris 
(1866), UK. 1 Kq. 697; Morris v. Ashbee (1867), L.R. 7 Eq. 34; 
Morris v. Wright ( 1870), L.R. 5 Ch. 279: Kelly v. Gavin it' Lloyds 
(1901). 1 Oh. 374: Garland v. Grmmill (1887), 14 8.C.R. 321. 
Trade directory : Lamb v. Evans. [1893] 1 Ch. 218. Catalogues: 
Ilottrn v. Arthur (1863), H. & M. 603 ; Grace v. Neu man (1875), 
L.R. 19 Eq. 623: Maple A Co. v. Junior Army and Navy Stores 
(1882), 21 Ch. 1). 369, overruling expressly Cobbett v. Woodward 
(1872). L.R. 14 Eq. 407. Telegraph codes : .4jrer v. P. if" 0. Steam 
Navigation Co. (1884). 26 Ch. D. 637; -Iper v. Collingridge 
(1886), 2 T.L.R. 291. Time tables: Leslie v. Young (1894), A.C. 
335. Tables of calculations : Baity v. Taylor (1829), 1 R. & M. 
73; McNeil v. Williams (1847), 11 Jur. 344. Forms and prece
dents : Webb v. If ose (1732), cited 2 Bro. P.C. 138 (conveyancing 
precedents) ; Alexander v. Mackenzie (1847), 38 Sol. J. 681, cf. 
Church v. Linton (ante). Selections and extracts from other 
works : Rundell v. Murray (1821), Jae. 311; Martials v. Gibbons 
(1874), L.R. 9 Ch. 518; Lewis v. Fallait an (1839), 2 Beav. 6; 
Lennü v. Pillans (1843), 5 D. 416; MacMillan v. Suresh Chunder 
Deb. (1890), Ind. L.R. 17 Calc. 951. Translations and adaptations 
Wyatt v. Barnard (1814), 3 V. & B. 77: Chatterton v. Cave 
(1875), 10 C.r. 572: (1878), 3 A.C. 483; Tree v. Bowkett (1896), 
74 L.T. 77; Hatton v. Kean (1859), 7 C.B.N.S. 268; Wood v.



H] COMMERCIAL LAW REPORTS. 185

Book y (1867), 7 B. & S. 869 ; Booscy v. Fairlie (1877), 7 Ch. D. 
301 ; Lover v. Davidson (1856), 1 C.B.N.S. 182 ; Leader v. Furday 
(1849), 7 C.B. 4. New editions and notes (to the extent of the 
new material used) : Tonton v. Walker (1752), 3 Swanst 672; 
Cary v. Longman (1801), 1 East. 358; Murray v. Bogue (1852), 
1 Drew. 353; Black v. Murray and Son (1870), 9 Mo. 341; 
Thomas v. Turner (1886), 33 Ch. D. 292; Hedderwick v. Origin 
( 1841), 3 I). 383. Reports and law reports : Butterworth v. Hob- 
inson (1801), 1 Ves. 709; Sweet v. Shaw (1839), 3 Tur. 217; 
Sweet V. Maughan (1840), 11 Sim. 51; Saunders v. .S'mit/i (1838)! 
3 My. & Cr. 711 ; Sweet v. Benning (1855), 16 C.B. 459.
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(3) ARTISTIC OR FINE ART COPYRIGHT.

[IN JUDICIAL COMMITTEE OF TIIE PRIVY COUNCIL.] 

Graves v. Gorrie.

Copyright—Works of Fine Art—“ What we Have we Hold"—Application 
of Imperial Act to Canada—26-20 Viet. oh. 68 (Imp.).

The Imperial Act, 25-26 Viet., ch. 68. an Act for amending the law relat
ing to Copyright in Works of Fine Art, does not extend to the Colonies, 
and, therefore, copyright thereunder is confined to the United Kingdom.

Tiiis was an appeal, by special leave, from the judgment of 
the Court nf Appeal for Ontario affirming the judgment of a 
Divisional Court which affirmed a decision of Rose, J. The 
various judgments delivered in the case are set out below and 
the facts sufficiently appear therein.

The matter came on in the first instance before Rose, J., in 
the form of a motion for an injunction.

J. T. Small, for the plaintiffs.
J. II. Denton, for the defendant.

November 6. 1900. Rose, J.—

The question to be determined is whether the copyright, con
ferred by 25-26 Viet., ch. 68 Imp., was confined to Great Britain, 
or whether extended throughout the Dominions of the Crown.

As said by Lord Cran worth, in Routledge v. Low (1868), L.R. 
3 ILL., at p. 113, “The British Parliament in the time of Queen 
Anne must be taken prima facie to have legislated only for Great 
Britain just as the present Parliament must be taken to legis
late only for tlm United Kingdom.” And in Penley v. Beacon 
Assurance Co. (1864), 10 Or., at p. 428, Vankoughnet, C., said: 
“While T admit the power of the Imperial Legislature to apply 
by express words their enactments to this country, I will never
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admit that without express words they do apply or are intended 
to so apply.”

It is necessary, therefore, carefully to examine the language 
and effect of the statute to see whether either by express words, 
or at least by necessary implication, it extended to the Domin
ions of the Crown.

In the most carefully prepared and able arguments that were 
addressed to me by the counsel engaged in this case, much was 
said with reference to the effect of the language of the first sec
tion of the Act. Mr. Small relying upon that as showing the in
tention to legislate so as to extend the benefits of the Act not only 
to Great Britain, but also to the colonies.

There had been some discussion as to the persons to whom 
the benefits of the prior legislation respecting copyright had been 
extended, see Jcfferys v. Booscy (1854), 4 H.L.C. 815, and pos
sibly the language of sec. 1 was made express to prevent any 
doubt as to the persons who should have the benefit of the Act. 
The words are “The author, being a British subject or resident 
within the dominions of the Crown, of every original painting, 
drawing, and photograph, which shall be, or shall have been, made 
either in the British dominions or elsewhere, shall have the sole 
and exclusive right of copying, engraving, reproducing, and 
multiplying such painting or drawing.”

These words clearly confer copyright upon all British sub
jects, and upon all persons whether British subjects or not 
resident within the dominions of the Crown in respect of every 
original painting, drawing or photograph, whether made in the 
British dominions or in a foreign country ; but it is quite con
sistent with that language that the copyright thus conferred 
should be confined to Great Britain. By sec. 4 no proprietor 
of any such copyright is entitled to the benefit of the Act until 
registration at Stationers Hall. As has been pointed out in the 
eases, the copyright is conferred by sec. 1, but the benefit of the" 
Act is withheld until registration.

By sec. 6 penalties are enacted for importation into any part
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of the United Kingdom of paintings, etc., which are an infringe
ment of the copyright. By see. 8 it is provided that pecuniary 
penalties may he recovered before certain courts in England, 
Ireland, and Scotland ; and sec. 9 gives power to Her Majesty’s 
Superior Courts of Record at Westminster, and in Dublin, to 
give protection and relief in cases of infringement. By sec. 10 
inportation into the United Kingdom is probhibited.

So far, apart from the prohibition on importations, there is 
nothing to indicate any intention to deal with any act done out
side of the United Kingdom.

These sections to which I have referred, when contrasted 
with the provisions of 5-6 Viet. eh. 45 (Imp.), which is made 
expressly to extend to exery part of the British dominions, give 
great strength to the argument that it is manifest that Parlia
ment in passing 25-26 Viet. ch. 68 was legislating only for copy
right in the United Kingdom, and was not dealing with a copy
right conferred for the whole of the dominions of the Crown.

In this Act, sec. 15, it is provided “that if any person shall, 
in any part of the British dominions, after the passing of this
Act, print, or cause to be printed, . . . such offender shall 
be liable to a special action on the case. . . to be brought
in any court of record in that part of the British dominions, in 
which the offence shall be committed.” Sec. 17 prohibits the 
importation “into any part of the United Kingdom or into any 
part of the British dominions.”

But it is said that the language of sec. 10 of ch. 68 shews 
that no “repetitions, copies or imitations of paintings, draw
ings. or photographs,” shall be made in any foreign state, or any 
part of the British dominions, without the consent of the 
proprietor of the copyright thereof. No doubt for anyone to 
make a repetition, or copy, or imitation of a painting, drawing, 
or photograph, without the consent of the proprietor would be 
a wrong done to such proprietor, but it is apparent that the only 
protection that that section gives against such wrong is pro
hibition against importation of any such unlawful repetition, 
etc., into the United Kingdom.
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Looking at the Aet itself and comparing it with 5-6 Viet. c. 
45 (Imp.) I have come to the conclusion that there is nothing 
on its face to indicate that the copyright thereby conferred ex
tended beyond the Vnited Kingdom.

I find that Lindley, L.J., in Tuck and Sons v. Prtester 
(1887), 19 Q.R.I). at p. 648, was apparently of that opinion. 
His language was, “it appears to me, therefore, that there was 
vested in the present plaintiffs a copyright in this picture, but 
that that copyright was conferred by the Act and was confined 
to this country. They had no copyright abroad. There was no 
piracy—there was nothing ‘unlawful’—in copying in Germany 
or elsewhere abroad that picture in which the plaintiffs had 
acquired a copyright under this Act. If by virtue of the inter
national treaties the plaintiff's have a copyright in Germany we 
have not been informed of it, and I assume that they had not. 
They are not at liberty, therefore, to complain under this Act 
of any infringement of their copyright which took place abroad, 
for they had no copyright abroad.”

Although the learned Judge was not dealing with an 
infringement within the dominions of the Crown, it is. I think, 
clear that he would have used similar language if he had been 
dealing with such a case, and his language is a complete answer 
to the argument which was based upon the language of sec. 10 
of ch. 68, namely, “which, contrary to the provisions of this 
Aet, shall have been made in any Foreign State or in any part 
of the British dominions.” It was urged that that language 
shewed that an infringement made in any part of the British 
dominions was contrary to the provisions of that Aet, but if so, 
equally would be an infringement outside of the British 
dominions.

But it was further urged that the effect of 49-50 Viet., eh. 
33 (Imp.), was to extend the provisions of ch. 68 to all parts 
of the British dominions, and if not that the language, 
especially of secs. 8 and 9, amounted to a declaration by the 
Imperial Parliament that the provisions of 25-26 Viet., ch. 68 
(Imp.), did so extend.
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It must he remembered that 49-50 Viet., eh. 33 Imp. (the 
International Copyright Act, 188(i), was passed to extend to 
authors of literary and artistic works first published in a foreign 
country, copyright in Great Britain in return for copyright ex
tended to British authors in such foreign country, and was not 
intended to extend the copyright conferred by any previous Act. 
We should not, therefore, expect to find a clause declaring that 
the copyright conferred by chapter G8 was extended beyond the 
territorial limits named in that Act, unless it were necessary for 
the working out of the provisions of that Act.

Section 8 provides “The Copyright Acts” (which include 
25-26 Viet., ch. 68) “shall, subject to the provisions of this Act, 
apply to a literary or artistic work first produced in the United 
Kingdom.” This did not extend the language of sec. 1 of 25-26 
Viet., eh. 68, Imp., which conferred copyright upon the persons 
within the class named with respect to every painting, etc., 
whether made in British dominions or elsewhere, unless the word 
“production” includes more than the word “made,” which I 
do not understand to be the case, and in any event the section 
only enlarges the rights and privileges of the proprietors of 
such work-', and does not purport to extend the rights of pro
prietors of copyright conferred by the copyright Acts.

It must be remembered that in drafting see. 8 the draftsman 
had in mind that he was preparing a section which must cover 
not only 25-26 Viet., eh. 68, Imp., but eh. 45 of 5-6 Viet., Imp. 
I see nothing in section 8 which indicates any intention to extend 
the copyright conferred by that Act beyond the limits of the 
United Kingdom. Some of the language of section 8 is more 
peculiarly applicable to the provisions of chapter 45. Even if 
that section was passed in forgetfulness of the fact, if it be a 
fact, that the copyright conferred by 25-26 Viet., ch. 68, Imp., 
did not extend beyond the United Kingdom, such forgetfulness 
or mistake would not enlarge the scope of such Act: Mol!wo v. 
Court of Wards (1872), L.R. 4 P.C., at p. 437; Earl of Shrews
bury v. Scott (1859), 6 C.B.N.S., at p. 141 ; Metcalf v. Hanson
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(1866), L.R. 1 II.L., at p. 250; Labrador Company v. The 
Queen, [1893] A.C. 104.

As I read ch. 33 of 49-5 Viet., Imp., I do not find any declar
ation of the meaning of eh. 68 of 25-26 Viet., Imp.

The concluding words of sec. 9 were much pressed upon me 
by Mr. Small : “But save as provided by such declaration the 
said Acts and this Act shall apply to every British possession 
as if it were part of the United Kingdom.”

When we come to see what the words “the said .Vt< and 
this Act” embraced, we . looking at the first schedule that 
only see. 12 of 25-26 Viet., eh. 68. is ' But Mr. Small
urged that as see. 12 of eh. 68 introduced into that Act the pro
visions of 7-8 Viet., eh. 12, Imp., it showed manifestly that chap
ter 68 extended the copyright to the whole of the dominions of 
the Crown.

When we look at the provisions of 7-8 Viet., eh. 12. Imp., we 
find that its effect is stated in the last recital as follows : “And 
whereas the powers vested in Her Majesty by the said ‘ Interna
tional Copyright Act ’ are insufficient to enable Her Majesty to 
confer upon authors of books first published in foreign countries 
copyright of like duration, and with the like remedies fur 
the infringement thereof, which are conferred and provided by 
the said ‘Copyright Amendment Act,’ with respect to authors of 
books first published in the British dominions. . . . and it is 
expedient to vest increased powers in Her Majesty in this re
spect. . . .” There is nothing here to show that by its in
troduction into 25-26 Viet., eh. 68, it was intended to extend the 
limits of the copyright conferred by that Act. The confining 
of the declaration in see. 9 of 49-50 Viet., of eh. 33. Imp., to sec. 
12 of ch. 68, is significant. Either sec. 1 of eh. 68 did confer copy
right extending throughout the dolninions of the Crown, or it 
did not. If it did. then sec. 12 would be as wide in its applica
tion as sec. 1 for the purpose for which it was enacted, and there 
was no necessity for declaring that either section extended be
yond the United Kingdom, and if it did not. the confining of the

3
4423
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declaration to section 12 and thus excluding section 1 shews that 
the Parliament carefully avoided extending the effect of see. 1 
as originally passed. I find nothing in sec. 12 of 25- 
2G Viet., ch. 68, or in 7-8 Viet., eh. 12, Imp., or in 49-50 Viet., ch. 
33, Imp., or in the reason for passing such Act to lead me to the 
conclusion that it was intended to extend the copyright con
ferred by sec. 1 of ch. 68 beyond the limits of the United 
Kingdom.

The result is that I must hold that the copyright conferred 
by 25-26 Viet., ch. 68, see. 1, Imp., was confined to the United 
Kingdom and did not extend to Canada, and that the plaintiff 
is not entitled to the injunction asked for. His motion there
fore must be dismissed with costs in the cause to the defendant 
in any event.

In addition to the above cases the following authorities may 
be referred to: Smiles v. Bel ford (1877), 1 A.R. 436; Coppinger 
on Copyright, 3rd ed. ; Serutton on Copyright, 3rd ed. ; Winslow 
on Artistic Copyright; and Lefroy on Legislative Power in 
Canada.

From this judgment the plaintiffs appealed to a Divisional 
Court and the appeal was heard before Falconbridge, C.J.Q.B., 
and Street, J., on the 13th of December, 1900.

J. T. Small, for the appellants.
liiddcll, Q.C., and Denton, for the respondents.

In the arguments the following references were made : 
Sessional paper (Canada) vol. 27, No. 17, 1894, paper No. 50, 
par. 33; Lefroy on Legislative Power in Canada, p. 219 ; Penley 
v. The Beacon Co. (1864), 10 Gr., at p. 428; Smiles v. Bel ford 
(1877), 1 A.R. 436 : Winslow’s Law of Artistic Copyright, pp. 
93-94 ; Coppinger’s Law of Copyright, 3rd ed., p. 609 ; 
Serutton’s Law of Copyright, 3rd ed., p. 199 ; Mollwo, 
March & Co. v. The Court of Wards (1872), L.R. 4 P.C. 
419; The Earl of Shrewsbury v. Scott (1859), 6 C.B.N.S., per
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Cockburn, C.J., at p. 141; Metcalfe v. Uamon (1866), L.R. 1 
ILL., per Lord Cran worth, at p. 250; Wilber force’s Statute 
Law, p. 13, and Maxwell’s Interpretation of Statutes, 3rd ed., 
pp. 13, 437, 438 ; Routledge v. Low (1868), L.R. 3 II.L. 100.

January 18, 1901. Falconbridge, C.J.Q.B. : I do not think 
that I can usefully add anything to the reasons given by my 
learned brother Rose in his judgment, either as to the main ques
tion whether the rights and remedies conferred by 25 & 26 Viet., 
ch. 68 (Imp.), were confined to the United Kingdom or whether 
that Act extended to all the dominions of the Crown, including 
Canada; or as to the further question, much pressed by Mr. 
Small in his extremely able argument, whether the latter result 
was brought about by the operation on that statute of the 49 & 50 
Viet., ch. 33 (Imp.), and orders in council passed in pursuance 
thereof.

There is an almost absolute consensus of opinion among text 
writers on the subject.

In Winslow on .the Law of Artistic Copyright, pp. 93, 94 and 
note, the subject is discussed, and the author comes to the con
clusion that the Acts relating to artistic works do not give copy
right out of the United Kingdom; and in Coppinger's Law of 
Copyright, 3rd ed., 609. this opinion is cited without disapproval.

In Scrutton’s Law of Copyright, 3rd ed., 199, the copyright 
under the Act of 1862 is said to be limited in its remedies to the 
United Kingdom, and there is also discussion as to the applica
tion of the Act of 1886.

The last named writer was examined as a witness before a 
select committee of the House of Lords on the Copyright Bill 
on the 14th July, 1898, when he handed in a paper, being his 
report to the Board of Trade on the bills prepared by Lords 
Ilerschell and Monkswell, in which he repeats the above opinion. 
(Report from select committee, session 1898, at p. 278, et seq.)

This appeal and the action must be dismissed with costs.
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Street, J. : The plaintiffs are art publishers in London, 
England, and the defendant is a printer and publisher in 
Toronto.

The plaintiffs elaim to be entitled to the eopyright in Ureat 
Britain and Ireland and in the British colonies and possessions 
of a picture known as “What we have we’ll hold,” first published 
in London in July, 1896, and duly entered by the plaintiffs at 
Stationers’ Hall, pursuant to the Imperial Statutes 25 & 26 Viet., 
eh. 68 (Imp.), and 4!) & 50 Viet., eh. 33 (Imp.).

The defendant, since the date of the entry at Stationers' Hall, 
has. without the leave of the plaintiffs, printed, published and 
sold in Canada and elsewhere a large number of copies of the 
said picture.

The present action is brought to restrain the defendant from 
continuing to publish and sell copies of the picture, for an ac
count of the sales, for damages, and for the penalties imposed by 
the Imperial Acts.

The defendant denies that the plaintiffs' eopyright extends 
to Canada.

The plaintiffs moved upon notice before the lion. Mr. Jus
tice Hose for an injunction in September. 1900, and judgment 
was given dismissing the motion with costs.

The plaintiffs then appealed to a Divisional Court, and by 
consent the motion was turned into a motion for judgment, there 
being no facts in dispute, and was so argued.

In considering the statutes to which we have been referred in 
the course of the learned and careful arguments addressed to 
us, it. is necessary to bear in mind the well known principles re
ferred to in the judgment of my brother Rose, namely, that 
statutes passed by the Imperial Parliament are to be treated 
prima facie as intended .to apply to tile Vnited Kingdom only, 
and that in order that they may he held to apply to the colonies 
as well, there must be upon their face express language showing 
an intention that they should be so applied.

The Acts under which the plaintiffs elaim to be entitled to 
copyright in Canada by virtue of their entry at Stationers'
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Hall in London, England, of the picture in question, are the 
Imperial Statutes 25 & 26 Viet., eh. 68. and 49 & 50 Viet., eh. 
33. But with these statutes certain others, and parts of others, 
are incorporated by special provision, and must be read along 
with them.

By see. 12 of 25 & 26 Viet., eh. 68, it is provided that “This 
Act shall be considered as including the provisions of the Act 
passed in the session of Parliament held in the seventh and 
eighth years of lier present Majesty, intituled ‘An Act to amend 
the law relating to International Copyright,’ in the same man
ner as if such provisions were part of this Act.”

Then by 49 & 50 Viet., eh. 33, see. 1, sub-sec. 3. the following 
enactments, therein referred to collectively as “The Interna
tional Copyright Act,” are to be construed together with the Act, 
that is to say, 7 & 8 Viet., eh. 12 (Imp.), 15 & 16 Viet., eh. 12 
(Imp.), 38 & 39 Viet., eh. 12 (Imp.), see. 12 of 25 & 26 Viet., 
eh. 68 (Imp.).

It becomes necessary, therefore, to examine the provisions 
of all these Acts before the scope of the two Acts 25 & 26 Viet., 
eh. 68, and 49 &. 50 Viet., eh. 33. upon which the plaintiffs rely, 
can be determined in order to see whether anything is to be found 
in them to support their contention.

The Act 7 & 8 Viet., eh. 12, was an Act to amend the law re
lating to international copyright, and its general purport and 
effect is to enable Her Majesty by orders in council to give to the 
producers of certain specified classes of works first published in 
foreign countries the benefit of the provisions of the English laws 
of copyright.

It is to be observed that by this Act no extension of the privi
leges of the persons entitled to English copyrights as they existed 
at the time of the passing of the Act is effected, but foreign pub
lishers were to become entitled to those privileges upon the 
foreign country granting reciprocal privileges to British pub
lishers. So that no British publisher and no foreign publisher 
acquired or could acquire under the Act any privileges in the
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British dominions which a British publisher did not acquire 
before it became law under the British Copyright Acts then in 
force.

The 15 & 16 Viet., eh. 12, carries the law applicable to this 
case no further. It amends in certain particulars the provi
sions of 7 & 8 Viet., ch. 12, with special regard to a convention 
with France, and by the 9th section it prohibits the importation 
into any part of the British dominions of pirated copies of any 
works of literature or art coming within the Copyright Acts, 
produced anywhere outside the British dominions.

Next in order is the 12th section of the Act, 25 & 26 Viet., 
ch. 68, which I have above quoted in full. By it the provisions 
of the 7 & 8 Viet., ch. 12, are practically re-enacted and made 
part of the Act, 25 & 26 Viet., ch. 68; and being also re-enacted 
and embodied in 49 & 50 Viet., ch. 3:1, by sub-sec 3, of sec. 1, of 
that Act they become an integral part of each of those Acts.

Coming now to the Act 25 & 26 Viet., ch. 68 (the only one of 
the Acts scheduled at the end of the Act 49 & 50 Viet., ch. 33, 
and therein referred to collectively as “The Copyright Acts,” to 
which it is necessary here to refer), it is found that Act opens 
with a recital that “Whereas by law, as now established, 'the 
authors of paintings, drawings, and photographs have no copy
right in such, their works; and it is expedient that the law should 
in that respect be amended.”

I understood it to be suggested by counsel for the plaintiffs 
that this recital of the state of the law at the time was not incon
trovertible, but my researches have not led me to doubt in any 
respect its absolute accuracy.

The first section provides that the author, being a British 
subject or resident within the dominions of the Crown, of every 
original painting, etc., made either in the British dominions or 
elsewhere, shall have the sole right of copying and reproducing 
it, subject to certain rights of assignees of the picture or the 
right to reproduce it which are protected by the Act. The 
fourth section prescribes the manner and place in which the 
entry of a claim to copyright is to be made in order to entitle
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the author or owner to protection. The seventh section fixes 
penalties for the contravention of the rights of persons entitled 
to copyright under the Act; and the eighth and ninth sections 
prescribe the practice to he followed in England, Ireland, and 
Scotland for the recovery of the penalties and damages. The 
tenth section prohibits the importation into the United Kingdom 
of any copies of protected pictures, “which, contrary to the pro
visions of this Act, shall have been made in any foreign state, 
or in any part of the British dominions.” And finally, the 
twelfth section, as I have said, re-enacts and embodies the pro
visions of 7 & 8 Viet., ch. 12.

I have found myself unable to discover on the face of this 
Act anything which would justify us in holding .that it was in
tended to the colonies. On the contrary, I think, the internal 
evidence leads to the contrary conclusion.

The special remedies given by the statute for contravention 
of its provisions appear intended to be pursued in 
the Courts of the United Kingdom, and although itv 
is plain that the Act could not govern foreign 
countries, yet piratical reproductions of copyrighted pic
tures made in the colonies are placed in the same category as 
those made in foreign countries, the importation into the United 
Kingdom of both being prohibited in the same sentence. At all 
events, no express intention can be found upon the face of the 
Act that it should extend to the colonies, and that is all that is 
necessary to oblige us to hold that it does not. If the Act is 
to be held to extend to the colonies it must be by virtue of the 
Act 49 & 50 Viet., ch. 33, and not of its own inherent powrer.

The remaining Act included in the schedule of International 
Copyright Acts is the Act 38 & 39 Viet., ch. 12, but that Act 
relates only to translations of dramatic pieces first publicly rep
resented in a foreign country, and has, therefore, no application 
to the question before us.

At the time of the passing of the International Copyright Act, 
1886, being the Act 49 & 50 Viet., ch. 33, the position of the law 
of England with regard to copyright in a painting, wherever
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made, provided the author were a British subject or resident 
within the dominions of the Crown, was that he could by an entry 
at Stationers Hall entitle himself to copyright in the United 
Kingdom; and that he could by the virtue of the 7 & 8 Viet., 

• eh. 12, incorporated with the Act 25 & 26 Viet., ch. 68, by sec. 
12, obtain copyright in any foreign countries to which the pro
visions of the various British Copyright Acts were extended by 
orders in council under 7 & 8 Viet., ch. 12. but that he could not 
obtain copyright for it in the colonies under an Imperial Act, 
as distinguished from an order in council.

The scheme of the International Copyright Act, 1886, 49 & 
50 Vie.t., eh. 33, was to form a copyright union between the 
United Kingdom and the foreign nations, parties to the conven
tion. so as to give to authors of literary and artistic works first 
published in one of the countries, parties to the convention, copy
right in such works throughout the other countries, parties to 
the convention.

In the United Kingdom the object intended was to be car
ried out mainly by means of orders in council authorized to be 
made from time to time under the provisions of the Act, and, 
as I shall point out, these orders in council might under the ninth 
section extend the protection given to foreign productions to the 
colonies as well as the United Kingdom.

Certain sections of the Act deal expressly with its application 
to the colonies. Section 8 provides that the Copyright Acts 
mentioned in the schedule, and, therefore, including the whole 
of the Act 25 & 26 Viet., ch. 68, “shall, subject to the provisions 
of this Act. apply to a literary or artistic work first produced 
in a British possession in like manner as they apply to a work 
first produced in the United kingdom: provided that (a) the 
enactments respecting the registry of the copyright in such work 
shall not apply if the law of such possession provides for the 
registration of such copyright.” The other provisions in this 
clause do not affect copyrights in artistic works.

There is nothing in this eighth section which can help the 
plaintiffs, because the picture in question here was not first pro-
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cl need in a British possession as distinguished from the United 
Kingdom.

The ninth section was much relied on by counsel for the plain
tiffs. It is as follows :

“Where it appears to Her Majesty expedient that an order 
in council under the International Copyright Acts made after 
the passing of this Act as respects any foreign country, should 
not apply to any British possession, it shall be lawful for Her 
Majesty by the same or any other order in council to declare 
that such order and the International Copyright Acts and this 
Act shall not. and the same shall not. apply to such British pos
sessions, except so far as is necessary for preventing any pre
judice to any rights acquired previously to the date of such 
order ; and the expressions in the said Act relating to Tier 
Majesty’s dominions shall be construed accordingly ; but, save 
as provided by such declaration, the said Acts and this Act shall 
apply to every British possession as if it were part of the United 
Kingdom.”

The effect of this section, as I understand it. is to enable Her 
Majesty by order in council under the Act of ^vliich it is part, 
or under any of the other International Copyright Acts set out 
in the schedule, which are to be construed with the Act itself, 
to give to the authors, etc., of works produced in any foreign 
country the same rights in the British possessions as might 
formerly have been given to them in the United Kingdom by 
orders in council under the Acts mentioned in the schedule, or as 
may now be given to them by orders in council under the earlier 
sections of the Act of which it is a part. It further authorized 
Her Majesty to exclude, if she dr cm proper, the application of 
any such orders in council to any British possession. But it has 
no effect upon the Copyright Acts as distinguished from the 
International Copyright Acts, that is to say, it relates only to 
those laws which are carried into effect by orders in council, and 
does not relate to those laws which take effect by direct enact
ment, as the Copyright Acts do.
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Now the claim of the plaintiffs here is that their rights come 
from the British Copyright Acts directly, and not from any 
orders in council made under any of the International Copy
rights Acts, and. therefore, they are not in any way helped by 
the ninth section of the Act of 1886 above quoted.

Mr. Small ’a argument upon this ninth section was that sec
tion 12, of the 25 & 26 Viet., ch. 68, had the effect of consolidat
ing that Act with the Act 7 & 8 Viet., ch. 12, so that when the 
ninth section of the Act of 1886, above quoted, enacts that 7 & 8 
Viet., eh. 12, as well as the twelfth section of 25 & 26 
Viet., eh. 68. shall apply to every British possession as if it were 
part of the United Kingdom, the necessary result is to extend 
all the provisions of 25 & 26 Viet., ch. 68, to the British posses
sions. I am clearly of opinion, however, that that construction 
cannot be supported. The object of the twelfth section of 25 & 
26 Viet., eh. 68, was plainly to bring the new copyright in pic
tures within the provisions of the existing International Copy
right Acts, and that part of the law, and that object of the 
twelfth section, is preserved by the addition to the schedule of 
International Copyright Acts in the Act of 1886 of the twelfth 
section, but the remainder of the Act 25 & 26 Viet., ch. 68, is 
found in the other schedule to the Act of 1886, and is not one of 
the Acts extended to the colonies by the ninth section of that 
Act, though it is one of the Acts the benefits of which may be 
extended to them by order in council.

My conclusion, therefore, is that the Act 25 & 26 Viet., ch. 
68, is the only Copyright Act which gives copyright through 
registration in England to the owners of the picture in question ; 
that by the proper construction of that Act the protection given 
by such registration does not extend to the colonies ; that that 
protection is not extended to the colonies by any other Act, and 
that, therefore, the plaintiffs, having failed to obtain protection 
for the picture by registration in Canada, are not entitled to 
restrain its production in Canada by the defendant.

The action must, therefore, be dismissed with costs.
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From this judgment the plaintiffs appealed to the Court of 
Appeal. The argument was had oft the 22ml and 23rd of May, 
1901, before Armovr, C.J.O., Osler, Maci.ennan, Moss and 
Lister, JJ.A.

J. T. Small, for the appellants.
J. II. Denton, for the respondents.

April 12, 1902. Armour, C.J.O. :—The copyright which 
the plaintiffs have obtained under the provisions of the Act, 25 
& 26 Viet., cli. 68 (Imp.), is the creation of that Act, and is only 
entitled to protection over and through the area to which that 
Act territorially applies.

And the first question raised is as to the territorial applica
tion of the Act, which includes within its provisions the provi
sions of the Act 7 & 8 Viet., ch. 12 (Imp.).

There are no words in the Act expressly extending the area 
of protection of a copyright granted by it to the colonies.

And it was laid down by Lord Mansfield as long ago as 1769, 
in Hex. v. Vaughan (1769), 4 Burr, at p. 2500, that “No Act of 
Parliament made after a colony is planted, is construed to ex
tend to it without express words showing the intention of the 
Legislature to be that it should.”

If this was a proper rule to be laid down at that time, it was 
much more proper that it should prevail in 1862, at the time 
this Act was passed.

In Routledge v. Low (1868), L.R. 3 ILL. 100, Lord Cran- 
worth, in discussing that case, which arose under the Act 5 & 6 
Viet., ch. 45 (Imp.), said: “The British Parliament in the time 
of Queen Anne must be taken prima facie to have legislated only 
f< r (Ireat Britain, just as the present Parliament must be taken 
to legislate only for the United Kingdom and not for the colonial 
dominions of the Crown. It is certainly within the power of 
Parliament to make laws for every part of Her Majesty’s domin
ions, and this is done in express terms by the 29th section of the 
Act now in question.”

14—C.L.R.—’03.
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In Williams v. Davies, [18911 A.C. 400, it was hold that the 
English Bankruptcy Act of 180!) had the effect of vesting in the 
trustee in bankruptcy the bankrupt’s title to real estate situate 
in Lagos, but this was by reason of the express words of the Act 
and the policy of the Legislature in reference to bankruptcy 
laws, and the Judicial Committee in that case said (p. 400): 
“If a consideration of the scope and object of a statute leads to 
the conclusion that the Legislature intended to affect a colony, 
and the words used are calculated to have that effect, they should 
be so construed.”

In New /calami Loan and Mercantile Agency Company v. 
Morrison, 11898| A.C. 349. it was held that the Imperial Joint 
Stock Companies Act, 1870, did not apply to the colonies, and 
the Judicial Committee in that case said (p. 357) : “It is impos
sible to contend that the Companies Acts, as a whole, extend to 
the colonies or are intended to bind the colonial Courts. The 
colonies possess and have exercised the power of legislating on 
these subjects for themselves, and there is every reason why 
legislation of the United Kingdom should not unnecessarily be 
held to extend to the colonies, and thereby overrule, qualify, or 
add to their own legislation on the same subject.” And further : 
“Nor do their Lordships think that any assistance is to be de
rived from what has been held with regard to the application of 
the Bankruptcy Acts to the colonies. It has been decided that 
by the express words of the Bankruptcy Acts, all the property 
real and personal of an English bankrupt in the colonies, as well 
as in the United Kingdom, is vested in his assignees or trustees. 
Their title must, therefore, receive recognition in the colonial 
Courts, from which it has been considered to follow that the 
bankrupt, being denuded of his property by the English law, is 
also entitled to plead the* discharge given him by the same law.

I do not think that a consideration of the scope and object 
of the Act leads to the conclusion that the Legislature intended 
to affect the colonies, and it cannot be said that the words used
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are calculated to have that effect, nor can it he said that the 
policy of the Legislature supports such a conclusion.

And a reference to the various Copyright Acts passed by the 
Legislature shows that whenever the area of protection of a copy
right granted by any of the Acts was intended to include the 
colonies, the intention was manifested by express words.

The original Copyright Act, 8 Anne, eh. 19, protected the 
copyright in books granted by that Act throughout Great Bri
tain only. The Act, 41 Geo. III., eh. 107 (Imp.), extended the 
area of protection throughout the whole of the United Kingdom 
and the British dominions in Europe : and the Act, 54 Geo. III., 
ch. 156 (Imp.), extended the area of protection ove»* the whole 
of the British dominions.

These Acts were repealed by the Act 5 & 6 Viet., eh. 45 
(Imp.), which by sec. 29 provided that it should extend to Great 
Britain and Ireland, and to every part of the British dominions.

The Acts granting copyright in engravings and similar works 
of art, 8 Geo. II., ch. 13, 7 Geo. III., ch. 38, and 17 Geo. 111., 
ch. 57, did not extend the area of protection beyond Great Britain 
until the Act (i & 7 Will. IV., ch. 59 (Imp.), extended the area 
of protection to Ireland.

The Act granting copyright in sculpture, 38 Geo. III., ch. 7 
(Imp.), did not extend the area of protection beyond Great Bri
tain, and the Act 54 Geo. III., ch. 56 (Imp.), did not extend it 
beyond the United Kingdom.

The Act granting copyright in dramatic literary property,
3 Will. IV., ch. 15 (Imp.), gave protection throughout the 
United Kingdom of Great Britain and Ireland, the Isles of Man, 
Jersey, and Guernsey, and every part of the British dominions.

The Act granting copyright in lectures, 5 & 6 Will. IV., ch. 
65 (Imp.), did not extend the area of protection beyond the 
United Kingdom.

The preamble to the Act 7 & 8 Viet., ch. 12 (Imp.), shows 
also the area of protection granted by the different copyright 
Acts therein referred to.
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It was contended that the language of the Act raised a neces
sary implication that it extended to the colonies, but I think the 
contrary to be the implication derivable from its language.

The first section of the Act provides that “the author being 
a British subject or resident within the dominions of the Crown, 

of every original painting, drawing, and photograph which shall 
be or shall have been made either in the British dominions or 
elsewhere, and which shall not have been sold or disposed of 
before the commencement of this Act, and his assigns, shall have 
the sole and exclusive right, etc.,” and there is obviously noth
ing in these words which can have the effect of extending the 
area of protection to the colonies.

Sec. 3 provides that “all copyright under this Act shall be 
deemed personal or moveable estate” that is within the area of 
protection, “and shall be assignable at law.”

Sec. 5 applies several of the enactments of the Act 5 & 6 
Viet., eh. 45 (Imp.), to this Act “in such and the same manner 
as* if such enactments were here expressly enacted in relation 
thereto,” but does not apply to it the enactment of sec. 29 of 
that Act providing that it should extend “to every part of the 
British dominions.”

The words “unlawfully made” in the sixth section mean 
made without the consent of the proprietor.

Secs. 7, 8, and 9 clearly show that the area of protectsm 
granted by the Act was not intended to be extended to the 
colonies.

The provision of sec. 10 is to the same effect.
Sec. 12 provides that “this Act shall be considered as includ

ing the provisions of the Act passed in the session of Parliament 
held in the seventh and eighth years of Her present Majesty, 
intituled ‘An Act to amend the law relating to international 
copyright’ in the same manner as if such provisions were part of 
this Act,” and the contention of the plaintiffs is that by force of 
this section and of the International Copyright Acts. 7 & 8 Viet., 
ch. 12 (Imp.), 15 & 16 Viet., ch. 12 (Imp.), 38 & 39 Viet., ch. 12
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(Imp.). 49 & 50 Viet., cli. 93 (Imp.), and the Order-in-Council 
of the 28th of November, 1887, the area of protection of their 
copyright was extended to all the British possessions, but 1 du 
not think that any such result was thereby intended or effected.

Reliance was placed in support of this contention chiefly 
upon secs. 8 and 9 of 49 & 50 Viet., eh. 33 (Imp.).

The plaintiffs’ drawing was first produced in the United 
Kingdom and not in any British possession, and I do not see, 
therefore, how sec. 8 affects the plaintiffs' case.

Authors of some literary and artistic works first produced 
in the British possessions were entitled to the benefit of the 
Copyright Acts, and authors of other literary and artistic works 
first produced in the British possessions were not so entitled, 
and the object of the eighth section was, as I understand it. to 
put authors of all literary and artistic works first produced in 
the British possessions upon the same footing, and entitling the 
authors of all literary and artistic works first produced in the 
British possessions to the benefit of the Copyright Acts, but this 
had not the effect of extending the area of protection granted 
by the Copyright Acts to the British possessions: Page v. Town
send (1832), 5 Sim. 395; Winslow on Copyright, p. 92.

And I do not understand by what reasonable construction 
the application by see. 9 of the International Copyright Acts 
“to every British possession as if it were part of the United 
Kingdom,” can have the effect of applying the Copyright Acts 
“to every British possession as if it were part of the United 
Kingdom," and of extending the area of protection granted by 
those Acts ‘‘to every part of the British possessions as if it were 
part of the United Kingdom.”

In my opinion, the judgment appealed from is right, and 
should be affirmed, and the appeal dismissed with costs.

Osler, J.A. :—I have attentively considered the able argu
ments which were addressed to us by counsel for the respective 
parties. The question at issue turns, as it appears to me, wholly 
upon the construction of two Acts of the Imperial Parliament,
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25 & 26 Viet., ch. 68. and 49 & 50 Viet., ch. 33. and I entirely 
agree with the manner in which the relative sections of these 
Acts have been expounded in the judgments of my late brother 
Hose, and, in the Divisional Court, of my brother Street. I think 
the plaintiffs have not acquired copyright for their picture in 
this country by its registration at Stationers' llall. pursuant to 
the provisions of the former Act. The appeal should, therefore, 
he dismissed.

Moss, J.A. :—I do not deem it necessary to add more than a 
few words to what has been said in the Courts below and by my 
learned brothers in this Court.

I am of opinion that the appeal fails for the reasons already 
given. I paid close attention to the very interesting and able 
arguments addressed to us, and have since had the opportunity 
of considering the ease with some care, but I have not discovered 
any ground for reversing the judgment complained of.

I cannot agree that the provisions of the Imperial Act, 25 
& 26 Viet., eh. 68, extend ex proprio vigorc to the Dominion of 
Canada. Nor can I accede to the argument that by force of sub
sequent legislation, and the adoption of the Herne Convention, 
they have been extended so as to give to a British author of a 
work of art which he has registered at Stationers’ Hall under 
25 & 26 Viet., ch. 68 (Imp.), the same rights in this Province as 
he has in Créât Britain.

I think the appellants have shown no right to the interven
tion of the Court, and that their action was rightly dismissed.

Maclennan, J.A., concurred.
Lister, J.A., died before the delivery of judgment.

By special leave, the plaintiffs took an appeal against tin- 
judgment of the Ontario Court of Appeal to the Judicial Com
mittee of the Privy Council.

The arguments were recently heard before a Board consist 
ing of Lord Maenaghten, Lord Shand, Lord Robertson, Lord 
Lindlcy and Sir Arthur Wilson.
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Jlaldonr, K.C., Scmtton, K.C., and Bevcn for the appellants.
./. H. Denton, of the Canadian Bar, for the respondents.

July 28th, 1903. Lord Lindley, in delivering their Lord- 
ships’ judgment, said The appellants and plaintiffs in this 
ease are the registered owners of the copyright of a picture 
called “What we have we’ll hold.” They acquired this copy
right under statute 25 and 26 Viet., ch. 68, commonly called the 
Fine Arts Copyright Act, 1862. They have not complied with 
the Canadian Copyright Act and have acquired no copyright in 
Canada apart from the copyright to which the statutes of the 
United Kingdom entitle them. The defendant is a printer and 
publisher in Toronto and he has printed, published and sold in 
Canada copies of the plaintiffs’ picture without obtaining any 
license from them. The plaintiffs complained of this as an 
infringement of their copyright, and they instituted legal pro
ceedings in Canada against the defendant for an injunction and 
damages. The case was heard in the High Court for Ontario 
and the plaintiffs application for an injunction was 
dismissed with costs. An appeal to the Divisional Court was 
unsuccessful. A further appeal to the Court of Appeal met 
with no better fate. The Courts in Canada decided that the 
plaintiffs had no copyright in Canada. The present appeal has 
been brought in order that this decision may be reconsidered 
and finally reviewed. The question depends entirely on the 
true construction and effect of the Act of 1862 above referred 
to. Other statutes were called in aid by the appellants’ counsel, 
and will be noticed presently, but they do not extend the rights 
conferred hv the Act of 1862. The Act of 18,62 begins by recit
ing (as their Lordships believe quite accurately) that the 
authors of paintings, drawings, and photographs had. as the law 
then stood, no copyright in such works, and that it was ex
pedient to amend the law in that respect. Then follows sec. 1, 
which confers copyright in such works on their authors, being 
British subjects or residents within the dominions of the Crown. 
Copyrights in such works and assignments of such copyrights
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have to he registered in Stationers' Hall ; and no one is entitled 
to the benefit of the Act until such registration (see. 4): penal
ties are imposed on persons who infringe such copyrights (see 
sections 6. 7. and 8) ; facilities are given for obtaining injunc
tions (see. 9); importations into the Vnited Kingdom are pro
hibited (see. 10); the remedy by action for damages is pre
served (see. 11); and the then International Copyright Act (7 
and 8 Viet., eh. 12) is incorporated. The Act of 1802 confers on 
British subjects and persons resident in British dominions copy
right in pictures, drawings, and photographs. Such copyright 
extends to the whole of the United Kingdom. But there is not 
a word in the Act to indicate any intention on the part of the 
Legislature to extend the limits within which the copyright is 
to be enjoyed to any part of the British dominions outside of 
the United Kingdom. There are clauses, especially sec. 4. relat
ing to registration, and sec. 10, prohibiting importation, which 
negative any such intentions. In the absence of language clearly 
shewing an intention to confer copyright, in such dominions, 
their Lordships are of opinion that the plaintiffs ’ contention 
cannot be supported. This view of the Act is by no means new. 
It was adopted in Tuck and Sons v. Pnester [ (1887), L.K. 19 
Q.B.D. 629], in which the effect of non-registration and of the 
penal clauses had to be considered. The appellants’ counsel, 
however, called in aid some other statutes, and notably the 
Canadian Copyright Act. 1875, 38 and 39 Viet., eh. 53. see. 3 ; 
and the International Copyright Acts. The Canadian Copyright 
Act, 1875, does not, by sec. 3, make the Canadian Act set out in 
the schedule an Imeprial Act applicable to Canada. The section 
simply removes a difficulty which had arisen in Canada by rea
son of sec. 91 of the British North America Act and some 
Orders in Council. Copyright is placed by that Act under the 
Dominion Legislature ; and, having regard to some Orders in 
Council, it was doubtful by whom the Act in the schedule should 
be assented to. The effect of the Act was considered by the 
Court of Appeal for Ontario in Smiles v. Belford f (1877) 1 
A.R. 436], and it is plain from that case, and. indeed, from .the
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Act itself, that it in no way assists the plaintiffs. The Interna
tional Copyright Act, and especially the Act of 1880 (49 and 50 
Viet. ch. 33), were relied on with the view of shewing that, 
unless the Act of 1802 were held to confer copyright not only in 
the United Kingdom but also in the British dominions, unfore
seen anomalies would arise and those Acts would not have the 
effects intended under the Berne convention. It is unfortunately 
true that the International Copyright Acts and the Berne Con
vention give rise to many serious difficulties when they have to 
be applied to particular cases. But their Lordships are unable 
to discover any language in those Acts which, without more, 
extends the area of the copyright conferred by the Act of 1862 
on British subjects and persons resident in British dominions to 
any country beyond the limits of the United Kingdom. The 
short result is that those who want copyright in Canada for 
paintings, drawings, and photographs must obtain such copy
right by complying with the laws of that country. There is no 
difficulty or expense worth mentioning in doing this. Their 
Lordships will, therefore, humbly adivse his Majesty to dismiss 
this appeal, and the appellants must pay the costs.

Notes :
Artistic Copyright.

Owing to the recent decisions in Graves v. Gorrie, above noted, 
regarding the Fine Arts Copyright Act, 1862, 25-26 Viet. ch. 68 
(Imp.), it would now seem that in everything relating to artistic 
works the provisions of the Canadian Copyright Act, 1875, gov
ern. This rule will apply a fortiori to engravings, excluding the 
English EngraVing Acts of 8 Geo. II. ch. 13 (1735), 7 Geo. III. 
ch. 38 (1766), 17 Geo. III. ch. 57 (1777), 67 Wm. IV. ch. 59 
(1836), and 15 & 16 Viet. ch. 12, sec. 14 (1852). It is said that in 
regard to sculptures, the rule may be different in that there is no 
express limit contained in the Sculptures Act, 1814, 54 Geo. III. 
ch. 56; but probably a limitation of protection to the United 
Kingdom would be implied. Thus, in regard to engravings, 
prints, paintings, drawings, photographs and sculptures, the Can
adian law is much simpler than the English, there being here but
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the one statute to interpret, as opposed to the varied, complex, 
and, in some instances, extremely . drawn statutes in force 
in the motherland. A curious reason has been assigned by Mr. 
Dawson, in his book on the Law of Copyright (p. 15), accounting 
for the absence from the English Artistic Acts of provisions ex
tending the Acts to the colonies and Canada. He states that the 
English publishers of engravings and prints were so well satisfied 
with the state of the law as it was that they declined any interest 
in imperial legislation so far as Canada was concerned. The au
thor does not give any explanation of this statement.

A few remarks on the general principles obtaining in the law 
apart from the statutory enactments are submitted.

1. Vnpublished Works.—The owner of a picture, engraving, 
drawing, photograph, sculpture, or other work of fine art, has a 
right at common law, to prevent any copy being made of it before 
publication : Turner v. Robinson (1860), 10 Ir. Ch. Rep. 121, 510 ; 
Prince Albert v. Strange (1849), 1 MacN. & G. 25. This rule is 
based on the same principle that is set out in a prior note on com
mon law rights, ride p. 159.

The question as to this common law right in regard to artistic 
works first arose in the celebrated case of Prince Albert v. Strange 
(supra). Lord Cottenhain, L.C., set out the law in the following 
language (ibid., p. 42) : “The property of an author or composer 
of any work whether of literature, art, or science, in such work, 
unpublished and kept for his private use or pleasure, cannot be 
disputed after the many decisions in which that proposition has 
been affirmed or assumed, I say assumed, because in most of the 
eases which have been decided, the question was not as to the 
original right of the author, but whether what had taken place 
did not amount to a waiver of such right—a question which could 
not have arisen if there had not been such original right or pro
perty’’ : and, again, “the exclusive rights in the author of un
published compositions, which depend entirely upon the common 
law right of property.” Again, in Jeffreys v. Boosey (1854), 4 
ll.L.C. 815, this same question was dealt with. Lord Cran worth. 
L.C., says (p. 954) : “The right now in question is not the right 
to publish, or to abstain from publishing, a work not yet pub
lished at all. but the exclusive right of multiplying copies of a 
work already published. Copyright thus defined, if not the 
ereature, as I believe it to be, of our own statute law, is now en
tirely regulated by it.’’ Lord Brougham said (p. 962): “The 
right of the author before publication we may take to be unques-

9
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tioned. Lord St. Leonards, also, held (p. 977) : “No common 
law right to copyright exists after publication ;’’ and (p. 979): 
“The common law does give a man who has composed a work a 
right to that composition, just as he had a right to any other part 
of his personal property ; but the question of right of excluding 
all the world from copying, after he has published it to the world, 
is a totally different matter.”

The later Irish case of Turner v. Robinson (1860), 10 Ir. Ch. 
121. 510, also fully confirms the common law right.

The law being thus clearly settled that there was a common 
law right of property (“copyright”) in unpublished artistic 
works, the English Act, 25 & 26 Viet. ch. 68, The Fine Arts Copy
right Act. was passed containing the famous preamble : 
“Whereas by law as now established, the authors of paintings, 
drawings and photographs have no copyright in such their 
works.” It was thought that, if this was a true statement, the 
common law right must have no existence. But it is clear that 
the word “copyright” is here used in the limited sense in which 
it is used in Jeff reps v. Boosey, and which was referred to in 
Turner v. Robinson, i.e., the exclusive right to multiply copies of 
a work after publication.

This interpretation was adopted in Tuck v. Priester (1887), 
19 Q.B.D. 629, and seems to be the only possible one unless it be 
considered, as is most unlikely, that the statute meant, in effect, 
to reverse the decisions of the highest authority the cases above 
referred to.

It may be concluded, therefore, that the author or proprietor 
of an unpublished work of fine art has by the common law the 
right to prevent any copy of such work being made or published 
without his consent.

2. Publication.—Sir J. F. Stephen in his Digest says (C. C. 
Rep. p. 90) : “As to what amounts to publication of a work of 
art, I know of no precise authority.” But in Turner v. Robinson 
the matter was discussed, though no very clear principle of pub
lication is enunciated. The facts were shortly these : In 1856, 
Wallis painted a picture and sold it to Egg; in 1859, Turner 
bought from Egg “the sole right to engrave and publish an 
engraving of the picture,” and also the right for a limited time 
to exhibit the picture with a view to booming his engraving. 
Robinson the defendant attended the exhibition and arranged 
models to represent the picture, and from them made a photo-
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graph which lu* offered for sale. Turner applied for an in
junction to restrain the sale. The question was whether the 
prior dealings with the picture constituted a publication. These 
were 11) an exhibition by Wallis at the Royal Academy in 185b, 
12) permitting an engraving of the picture to be published in a 
magazine with a descriptive article, (3) exhibition at Manchester 
in 1857, and in Dublin in 185!). It was held that there had been, 
in the ease of the exhibitions, limited or conditional publication, 
the condition being that the public were not to use their inspection 
for the purpose of reproducing copies, but that such publication 
did not divest plaintiff’s rights. As to the wood engraving, held 
not to effect the copyright.

In lilank v. Footman (1888), 3!) Ch. D. 678, shewing a design 
to two customers and asking for orders was hçld publication.

3. Engravings and Prints.

(a i Subject Matter.—Copyright may exist in any original 
(“his own”) engraving or print which shall be or have been 
made by any person domiciled in Canada or in any part of the 
British possessions, or by any citizen of any country having an 
international copyright treaty with the United Kingdom : R.S.C. 
ch. 62, sec. 4, part. The following countries have an interna
tional treaty with the United Kingdom:—Belgium, France, Uer- 
many. Ilayti, Italy. Spain, Switzerland, Tunis, Monaco, Luxem
bourg, Japan, Norway and Austria-Hungary.

There is no definition of “print" in our Act. The 
English Act. 7 Geo. III., ch. 38, sec. 1, defines it as 
follows : “Any historical print or prints, or any other print 
or prints of any portrait, conversation, landscape or architecture 
(map. chart or plan), or any other print or prints whatsoever,” 
and includes “prints taken by lithography, or any other mechani
cal process by which prints or impressions of drawings or de
signs are capable of being multiplied indefinitely” (15 & 16 Viet, 
ch. 12. sec. 142).

( h i Originality.—The only originality required is an original
ity in execution. If an engraver copies from another engraving 
lie may see how the other has produced the required effect by 
management of light and shade produced by dots and lines. Thus 
without skill or attention he may be a successful rival : Cf. per 
Best, C.J.. in Newton v. Cowu (1827). 4 Bing, at p. 246.
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(c) Infringements—The question here is whether the defen
dant’s work is in substance a copy of the plaintiff’s. Copy is 
defined as “that which conies so near the original as to give to 
every person seeing it the idea created by the original’*: West 
v. Francis (1822), 5 B. & Aid. 737. It is not piracy to make 
another engraving of the original picture, though it may be 
piracy of the picture: DeBcrenger v. Whceble (1819), 2 Stark 
N.P.C. 548. A photograph of an engraving is an infringement : 
Graves v. Ashford (1867), L.R. 2 C.P. 410; llamb art v. Ball 
(1863), 14 C.B.N.S. 306. In Dick v. Brooks (1880), 15 Ch. 1). 
22, a printed pattern for Berlin wool work from an engraving 
of “The Huguenot,” by Millais, was held not an infringement as 
not containing a reproduction of the meritorious work of the 
engraver. As to copies in pen or pencil the cases are not clear, 
but the true line of distinction seems to be that laid down by 
Erie, C.J., in Gambart v. Ball (1863), 14 C.B.N.S. 306, that any 
mode of copying or multiplication of copies which depreciates 
the commercial value of the engraving to its proprietor is an 
infringement : Cf. also, Dicks v. Brooks (supra) ; Scrutton, Copy
right, 4th ed., pp. 176-177.

4. Paintings, Drawings and Photographs.

(a) Subject Matter.—Copyright may exist in any original 
painting, drawing or photograph which shall be or has been made 
by any person domiciled in Canada or in any part of the British 
possessions, or by any citizen of any country which has an Inter
national Copyright treaty with the United Kingdom : R.S.C. 
ch. 62, sec. 4, part. There is no definition either in English or 
Canadian Acts as to what is a painting, etc., within the Acts. So 
long as it is what is ordinarily meant by a picture, drawing, or 
photograph, the production will be protected.

(b) Originality.—There must be something either in the de
sign or execution of the work that is not a mere copy from some 
other artistic work. But the originality need not extend to the 
whole work. But if a drawing is merely a reproduction with 
improvements of a previous one, it is not an “original drawing.” 
If the additions and improvements are substantial, there may be 
copyright in them alone, as in the case of new editions of books : 
Thomas v. Turner (1886), 33 Ch. I). 292. In the case of a photo
graph, the execution is the only thing that can be original ; all 
photographs are in one sense “copies” of something : Graves*



COMMERCIAL LAW REPORTS. [VOL.214

Case (1809), L.K. 4 Q.B. 715. The degree of artistic merit will 
not be inquired into by the Court. No matter how coarse or 
commonplace the production may Ik*, provided that it consist in 
the representation of some object by means of light and shade or 
colour, protection will be granted against any exact reproduction 
thereof : Kenrick v. Lawrence (1890), 25 Q.H.D. 99.

(c) Infringement.—There can be no monopoly in the subject 
matter of a painting, drawing or photograph. Hut a piratical 
copy need not necessarily he an artistic work of the same kind as 
the work pirated. Thus an oil painting is infringed by a photo
graph of it: Ex parte Heal (1868), 3 Q.B. 387; and a photo
graph by a pencil sketch : Bolton v. Aldin (1895), 65 L.J.Q.B. 
120. The infringement may consist in the taking of the design 
or of the execution or of both. Where the general idea of a 
picture is ancient, as, for instance, a young man standing at a 
stile courting a young woman, there can be no infringement un
less the treatment in the copy be the same. The question depends 
on the effect produced on the mind by a study of the picture and 
of the alleged copy thereof: Hanfstacngl v. Haines, \ 1895] A.C. 
20, per* Lord Herschell, L.C. Again, there is no piracy of an 
artistic work unless a material part of the work is taken. This 
is a question of fact in each ease in regard to which no general 
rule can be laid down : see Moore v. Clarke (1842), 9 M. & W. 
692 ; Brooks v. Religious Tract Society (1897), 45 W.R. 476; 
London Stereo v. Keely (1888), 5 T.L.R. 169 ; Bolton v. London 
Exhibition (1898), 14 T.L.R. 550. Indirect taking of the design 
or execution or treatment may also be an infringement. A photo
graph of an engraving may infringe the copyright of the picture 
from which the engraving is taken : Ex parte Beal (1868), L.R. 
3 Q.H.D. 87; and cf. Hanfstaengl v. Baines, [1895) A.C. 20; 
Turner v. Robinson (1860), 10 Ir. Ch. 121, 510.

Mr. Serutton in his work on Copyright, gives at pp. 195-196, 
a useful summary of the points agreed on in the living picture 
cases (Ilanfstaeng1 v. Empire Palace, [18941 3 Ch. 109, and 
Hanfstaengl v. Baines, [ 18951 A.C. 20). In short they are :— 
(1) That the copy was made from a legitimate reproduction 
or a reproduction which plaintiff could not prevent is not a de
fence : per Stirling, J., at p. 116; Lindley, L.J., p. 127 ; Lopes, 
L.J., ibid., p. 131 ; Lord Watson (1895), À.C. p. 28. (2) Defen
dant’s ignorance of the copyright is no defence : per Lindley, 
L.J., [1894] 3 Ch. p. 127; Lopes, L.J., ibid., p. 131 ; Lord Ash
bourne, [1895] A.C. p. 29. (3) Immaterial that the defendant’s
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picture is a bad or inartistic copy: Lord Watson, [1895] A.C. 
20. (4) Immaterial whether defendant’s picture is made for
profit or not: Kay, L.J., in Hanfstaengl v. Empire Theatre, 
[1894] 2 Ch. p. 9. (5) It must be something in the nature of a 
picture: a tableau virant, or it seems, a statue or bas-relief will 
not be infringements : per Lindley, Kay, and Smith, L.JJ., 

1894 2 Ch. pp. 6, 8, 10.

5. Sculptures and Statues.
(a) Subject Mailer.—The same statutory provisions protect 

sculptures as protect paintings, drawings and photographs and 
engravings and prints : R.S.C. ch. 02, sec. 4. In our Act there 
is no expansion of the term “sculpture” except that it must he 
“original” to he protected. The English Act reads: any “new 
and original sculpture,” which words were held to apply to any 
subject “being matter of invention in sculpture,” and hence to 
cover casts of fruit and leaves used for instruction in drawing: 
Caproni v. Alberti (1892), 40 W.R. 235.

(b) Infringement.—Reproducing, in any manner, or causing 
to be reproduced, made, or sold in whole or in part any pirated 
copies of the copyrighted article is the statutory infringement: 
R.S.C. ch. 02, sec. 31, part.

It would appear that a drawing or painting of a statue would 
not infringe copyright in the statue, and conversely that a statue 
or bas-relief representing a picture would not infringe copyright 
in a picture : Hanfstaengl v. Empire Theatre, [1894] 2 Ch. 1.
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(4) IMPERIAL COPYRIGHT.

|IN T1IK COURT OF APPEAL FOR ONTARIO.] 

Smiles v. Belford et al.

Copyright—38 Viet. ch. 88 (/>.)—5 A 6 Viet. eh. 45 (hup.).

Held, affirming the judgment of PbouDFOOT, V.-C. (23 tirant 690). that it is 
not necessary for the author of a hook, who has duly copyrighted the 
work in England under 5 & 6 Viet. ch. 45, to copyright it in Canada 
under the Copyright Act of 1875, with a view of restraining a reprint of 
it there ; but if he desires to prevent the importation into .Canada of 
printed copies from a foreign country, he must copyright the book in 
Canada.*

(Juœrc, as to the admissibility, with a view to the construction of a statute, 
of the language used by the Secretary of State for the Colonies in intro
ducing it in Parliament.

Appeal from a decree of the Court of Chancery, granting an 
injunction to restrain the infringement of a copyright, reported 
23 (Jr. 590. The facts, shortly, were : Samuel Smiles, of London, 
England, published in November, 1875, his book “Thrift,” and 
duly entered same at Stationers’ Hall, London, on 3rd January, 
1876, in pursuance of the English Copyright Act. The defen
dants, the Bel fords, of Toronto, Canada, printers and publishers, 
issued a reprint of the work in Canada and sold many 
copies. The Canada Copyright Act of 1875 came into force on 
the 11th of December of that year about a month before Smiles 
registered his book in England.

The appellants’ reasons of appeal were :—
1. That since the British North America Act (sec. 91, sub

sec. 23), the Parliament of Canada has had the sole an,d exclu
sive authority to legislate in relation to “ Copyright ” in 
Canada, and that such authority is exclusive of the Imperial 
Parliament as well as of the Legislatures of the several 
Provinces in the Dominion ; and consequently the Act of 1875

* [Note.—This decision is no longer law on this latter point. See next 
case.—Ed.]
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is operative, and has the force of law in Canada, notwithstand
ing the Aet of 1842, or any other Act whatever : Regina v. 
Taylor (1875), 36, U.C.R. 183, 220 ; Re Goodhue (1872), 19 Gr. 
390 ; Shortt on Copyright, 65, 92 ; British N.A. Act, sec. 56 ; 
Imperial Act, 28 & 29 Viet, eh. 63.

2. The appellants contend that the respondent, not having 
registered at Stationers’ Hall the book “ Thrift ” at the time 
(11th December, 1875,) at which the “ Copyright Act of 1875 ” 
came into force, had no copyright under the Imperial Act, 5 & 
6 Viet. ch. 45 (1842), and that he could not after that date ac
quire copyright in Canada, except under the Canadian Copy
right Act, 38 Viet. ch. 88. and that registration thereunder is 
necessary to secure the copyright in Canada, or the sole and 
exclusive right to print, publish, and sell in Canada.

3. That the Imperial “ Canada Copyright Art, 1875 ” 38 & 
39 Vic. ch. 53), and the Queen’s proclamation pursuant to that 
Act stating the date when the Canadian “ Copyright Act ” 
should come into operation, gave the “ Canadian Copyright 
Act ” the force of law in Canada, notwithstanding the “ Colon
ial Laws Validity Act ” (28 & 29 Viet. ch. 63), or the “Imperial 
Copyright Aet ** (5 & 6 Viet, ch, 45), or any other Act what
ever, and to the extent of the provisions of the Canadian 
“ Copyright Act,” superseded, or in effect repealed, the Im
perial Copyright Act of 1842 in Canada from the 11th 
December, 1875 ; or at all events the legislation is cumulative, 
and if the Imperial Act is in force in Canada, the provisions of 
the Canadian Act are super-added, and must be complied with 
to give copyright in Canada : 38 & 39 Viet. ch. 53. sec. 3 Imp. ; 
Dwarris on Statutes, p. 530 ; Dow v. Black, (1875), L.R. 6 
P.C. 272; L’Union Jacques de Montreal v. Belisle (1874), L.R. 
6 P.C. 31.

4. The Imperial Copyright Act, 1875, not only removed the 
difficulty as to repugnancy of the Canadian Act, as against the 
Order in Council of July, 1868, but also, read in conjunction

15—C.L.R.—’03.
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with the confirmed Act, makes it necessary for the British 
author to secure copyright in Canada, under the Canadian Act, 
to prevent the reprinting, republishing, and sale in Canada, ns 
well as the importation of foreign reprints of works of British 
authors, and unless such copyright be secured under the 
Canadian Act. there is no legal prohibition to the reprinting, 
republishing, or sale of any work of a British author in Canada: 
Imperial Act, 118 & 39 Viet. eh. 53 ; Preamble, paragraph 3, 
and secs. 4 & 5.

5. The Canadian Copyright Act requires all authors desirous 
of obtaining copyright in Canada to print and publish and 
register under that Act. And the appellants contend that the 
said Act in that respect includes and applies to authors or pub- 
lishers in England, though they should have copyright under 
the Imperial Act of 1842 : 38 Viet. eh. 88, secs. A. H, lô.

(i. That the respondent not having printed or published in 
Canada, and not having registered either for interim copyright 
or otherwise, the said book in the office of the Minister of Agri
culture, as required by the Canad n Copyright Act, is not 
entitled to copyright in Canada, or the sole and exclusive right 
of publication and sale therein: 38 Viet. ch. 88, sec. 4; 31 Viet, 
ch. 54, sec. ti (Canadian Act of 18ti8.) e

7. That the respondent, not having obtained interim or other 
copyright in said book, and not having printed or published tin* 
same in Canada, and the appellants having first, printed and 
published said hook after the time allowed by the said Act (see 
see. 10) for the author to print, publish, and register in Canada, 
they, the appellants, are solely entitled to copyright thereof, 
under secs. 11 and 15 of said Act.

8. That the bill is not sustained in law, and the plaintiff is 
not entitled to the relief prayed for, and the decree of the 
Court below is erroneous in granting an injunction or any relief 
in favour of the plaintiff, and should be reversed, and exceeds 
the jurisdiction of the Court in restraining the publication or 
sale beyond the Province of Ontario ; and no costs should have 
been decreed against the defendants below.
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The appellants also refer to the report of this case in 23 Or. 
590. and the eases cited therein by counsel for .the appellants.

The following were the respondent’s reasons against the 
appeal :—

1. The respondent hv publishing in England, in November, 
1875, the work “ Thrift.” of which lie is the author, secured 
‘‘the sole and exclusive right of printing and otherwise multi
plying copies of the said book throughout “ Great Britain and 
Ireland and all the Colonies thereof.” and ‘‘every part of the 
British dominions,” including Canada : 5 & 6 Viet. eh. 45, sec. 
2 (Imp. Stat.) ; 5 & 6 Viet. eh. 45, sec. 29 (Imp. Stat.) ; Routledge 
V. Low 1868 . L.B. 3 E. A L App. 100,110,113,118; Low v. 
Routledge (1865), L.R. 1 Ch. App. 45, 47.

2. The copyright secured by the Imperial Statute 5 & 6 Viet, 
ch. 45, in any book accrues upon and takes effect from the date 
of ‘‘the first publication of such book.” The registration at 
Stationers’ Hall permitted by this statute, and the preceding 
Acts of 8 Anne. ch. 19. 41 Geo. III. ch. 107, and 54 Geo. III. ch. 
156, was intended only to give notice of existing copyrights. 
Non-registration affected only the right to sue or to exact the 
penalties imposed by these Statutes, not the existence of the 
copyright : 5 & 6 Viet. ch. 45, secs. 3, 17 ; Chappell v. David- 
non (1856), 25 L.J.C.P. 225 ; Jeffreys v. Boosey (1854), 4 
H.L.C. 815, 847, 886, and per Lord Cranworth, C., at p. 955 ; 8 
Anne ch. 19, sec. 2 ; 41 Geo. III. ch. 107, sec. 4 ; 54 Geo. III. 
ch. 156, sec. 5 ; 5 & 6 Viet. ch. 45, secs. 13, 24 ; Tonson v. 
Collins (1761), 1 W. Bl. 330, per Lord Mansfield ; Beckford v. 
Hood (1798), 7 T.R. 626; Cambridge v. Bryer (1812), 16 East 
317, 322; Murray v. Bogue (1852), 1 Drew. 533, 364.

3. Upon publication in England on the 15th November, 
1875, the respondent became entitled to the protection of the 
said Act of 5 & 6 Viet. ch. 45, except in so far as that protection 
was affected in certain colonies by the Imperial Act 10 & 11 
Viet. ch. 95, and by Colonial Statutes passed thereunder. By 
virtue of certain Canadian Statutes, passed under the authority 
of the said Act, 10 & 11 Viet. ch. 95, the respondent’s rights in
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Canada nu the 15th November, 1875, were less than his rights in 
England in this :—that foreign reprints of his said book were, 
under the authority of the said Acts, permitted to be imported 
into Canada without the consent of the respondent upon pay
ment of a certain duty for his benefit : 13 & 14 Viet. eh. 6 
(1850) ; 22 Viet. eh. 76, sec. 2 (18581 ; 22 Viet. eh. 2, sec. 2 
(1859) ; 31 Viet. eh. 7 (Ca.) Sehed. p. 150 (1867) ; 31 Viet. eh. 
56 (Ca.) (1868) ; Proclamation of 24th September, 1868, in 
Canada Gazette of that date.

4. Except as aforesaid, the Imperial Act 5 & 6 Viet. eh. 45, 
and the copyright thereby secured, was not and could not before 
Confederation be affected by colonial legislation, since such 
legislation would have been repugnant to and inconsistent with 
the said Imperial Acts : 8 & 9 Win. III. ch. 20, sec. 69 ; 7 & 8 
Win. III. ch. 22. sec. 8 : 8 & 4 Wm. IV. eh. 59, mo. 86 ; 3*4 
Viet. ch. 35, sec. 3 ; 8 & 9 Viet. ch. 93 ; 28 & 29 Viet. ch. 63, 
sec. 2 ; 30 & 31 Viet. ch. 3, sec. 129 ; Pomeroy’s Sedgwick's 
Statutory Law, 2nd ed.. 89 et seq.

5. And the copyright secured to the respondent by the said 
Imperial Acts being personalty situate in England, could not be 
affected by eolonial legislation either before or since confedera
tion: 5 & 6 Viet. ch. 45, sec. 25; Re Goodhue (1872), 19 Gr. 366; 
Pomeroy’s Sedgwick’s Statutory Law, 2nd ed., 57, 58.

6. All that the Colonial Legislature could do or has ever 
done is to prescribe the terms and conditions of a copyright 
valid within the colony alone, and to afford the necessary pro
tection to such a copyright.

Such colonial copyright, independent of and different from 
the Imperial copyright, secured by 5 & 6 Viet. ch. 45, has 
existed in Canada ever since 1841 ; 4 & 5 Viet. ch. 61 (1841) ; 
10 & 11 Viet, ch. 28 (1847) ; Consol. Stat. C. ch. 81 (1858) : 31 
Viet, ch. 54 (1868) ; 38 Viet. ch. 88 (1875).

7. No additional power to legislate in reference to copyrights 
was given to the Parliament of the Dominion of Canada by the 
British North America Act, 1867 : 14 Geo. III. ch. 83, sec. 12 : 
31 Geo. III. ch. 31. see. 1 ; 3 & 4 Viet. ch. 35, sec. 3 ; 30 & 31 
Viet. eh. 3, secs. 91, 129.
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8. Tin* view expressed in the last answer is strengthened by 
the following consideration, viz. —

The Dominion Copyright Act of 1868 was reserved for and 
obtained the assent of Her Majesty in Council before it was 
passed.

The Order in Council assenting to the said Act, recognizes 
by implication the 5 & 6 Viet. eh. 45. ns in force in Canada ; 
and the Parliament of Canada, since the British North 
America Act, 1867. has also recognized the previous Imperial 
legislation relative to copyright as still in force in Canada : 21 
Viet. eh. 7, schedule C. (Ca.) p. 150 ; 31 Viet. 56 (Ca.)

9. The respondent’s rights are not in any way a fleeted by 
the Canadian Copyright Act of 1875, and the Imperial legisla
tion in reference to it.

The Copyright Act of 1875 either repeals the Acts under 
which the respondent has acquired copyright, or it does not. If 
it does, the respondent's rights are preserved by the final saving 
clause : 38 Viet. eh. 88, sec. 30. If it does not repeal such Acts 
the respondent's copyright continues unimpaired.

10. The Copyright Act of 1875 (38 Viet. eh. 88), required to 
he confirmed by Imperial legislation (38 & 39 Viet. eh. 53), 
since it was repugnant to the Imperial Order in Council of 7th 
July, 1868, and therefore void : Canada Gazette, 24th September, 
1868: 38 Viet. ch. 53, see. 5 (Imp. Stat.) preamble ; 28 & 29 
Viet. ch. 63, sec. 2 (Imp. Stat.).

11. The Copyright Act of 1875 (38 Viet. ch. 88), was intended 
for the protection of authors, not of publishers, and in order to 
induce those who have already an Imperial copyright under 5 & 
6 Viet. ch. 45, to conform to the further provisions of the Cana
dian Act, it secures to them, in the event of their doing so, that 
protection against the importation into Canada of foreign re
prints of their works, which they had not under the Imperial 
Act of 5 & 6 Viet. ch. 45, as modified by 10 & 11 Viet. ch. 95; 38 
Viet. ch. 88 (Ca.). secs. 4 (1), 15 (2) ; 38-39 Viet. ch. 53, sec. 5 
(Imp. Stat.) ; 38 Viet. eh. 88 (Ca.), see. 11.
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12. The respondent’s bill is sustained in law, and the respon
dent is entitled to the relief given, and the injunction granted 
does not exceed the jurisdiction of the Court, inasmuch as it is a 
personal order, directed against the appellants, who reside within 
the Province of Ontario.

13. The respondent relies on the reasons given by the learned 
Judge in the judgment appealed from in this case, together with 
the arguments urged by the counsel for the respondent, and 
refers to the authorities cited in the report of this case in 23 Gr.
690

The case was argued on the 15th December, 1876.

C. Robinson, Q.C., and J. Beaty, Q.C., for the appellants.
W. N. Miller and C. W. R. Biggar, for the respondent.

March 17, 1877. Burton, J.A. :—An erroneous impression 
would appear to prevail as to the powers conferred upon the 
Parliament of the Dominion of Canada by the British North 
America Act of 1867, iv reference to copyright. That impres
sion may have boon strengthened by a remark which fell from 
the learned Chief Justice of this Court in delivering judgment 
in Regina v. Taylor (1875), 36 U.C.R. 183, which has been re
ferred to in the reasons of appeal as apparently sanctioning that 
view. I took occasion to state during the argument that although 
any opinion emanating from that learned Judge was entitled to 
the greatest respect, the expressions used by him were wholly 
unnecessary to the decision of that case, and were not concurred 
in by the other members of the Court.

It is clear, I think, that all that the Imperial Act intended 
to effect was to place the right of dealing with colonial copyright 
within the Dominion under the exclusive control of the Parlia
ment of Canada, as distinguished from the Provincial Legisla
tures, in the same way as it has transferred the power to deal 
with banking, bankruptcy, and insolvency, and other specified 
subjects, from the Local Legislatures, and placed them under 
the exclusive jurisdiction and control of the Dominion.
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I entirely concur with the learned Vice-Chancellor in the 
opinion he has expressed, that under that Act no greater powers 
were conferred upon the Parliament of the Dominion to deal 
with this subject than had been previously enjoyed by the Local 
Legislatures.

By the 29th section of the Imperial Act, 5 & 6 Viet. ch. 45, 
that Act is extended to every part of the British Dominions, and 
it was unsuccessfully contended in Boutledge v. Low (1868), 
L.R. 3 II.L. 100, that Canada, having a Legislature of her own, 
and not being directly governed by legislation from England, 
was not included in these general works.

The 15th section of that Act prohibits Her Majesty’s colonial 
subjects from printing or publishing in the colonies, without the 
consent of the author (whatever may be their colonial laws), 
any work in which there is copyright in the United Kingdom.

The same Act prohibits the importing into any part of the 
British possessions any foreign reprint of any book first written 
or published in the United Kingdom, entitled to copyright 
therein.

This Act was subsequently amended by the 10-11 Viet. ch. 
95, and it was then provided that in case the Legislature of any 
British possession should be disposed to make due provision for 
securing or protecting the rights of British authors in such pos
session, and should pass an Act for .that purpose, and transmit 
the same to the Secretary of State, and in case Her Majesty 
should be of opinion that such Act was sufficient for the purpose 
of securing to British authors reasonable protection within such 
possession, it should be lawful for Her Majesty to express her 
Royal approval of such Act, and thereupon, by order in council, 
to suspend, so long as the provisions of such Act should continue 
in force in such colonies the provisions of the 5 & 6 Viet. ch. 45, 
against the importing, selling, or exposing for sale foreign re
prints of British copyright works.

The Canadian Act, 31 Viet, eh. 56, D., was accordingly passed 
with the object of giving such reasonable protection to authors, 
and upon its being approved of and assented to by Her Majesty,
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she did by order in council suspend those provisions of the 5 & 6 
Viet., which related to the importing or selling of foreign 
reprints.

At this time then, and up to the time of the coming into opera
tion of the recent Act. 38 Viet., the Act of 1875, the 5 & 6 Viet., 
as modified by the order in council, was in full force within this 
Dominion—in other words, no one was at liberty, without the 
consent of the owner of the copyright, to print or reprint the 
subject of that copyright in any part of the Dominion.

It was conceded that if the Colonial Act just referred to (the 
Canadian Act of 1875) had been reserved for and had received 
the Royal Assent in the usual way, it could not have the effect of 
repealing the 5 & 6 Viet. : but it was contended that inasmuch 
as it had been confirmed by an Act of the Imperial Parliament, it 
must be regarded as having the force of an Imperial Statute, 
and that being, as it was contended, inconsistent with the former 
Act, it must be held to have impliedly repealed it.

But on referring to the Imperial Act we find the reason, and 
the only reason, alleged for its passage to be the assumed repug
nancy of the reserved bill to the orders in council of 1868. Those 
orders and the modifications which they effected in the provisions 
of the 5 & 6 Viet, are referred to in the preamble, and after re
citing that a bill respecting copyrights had then been recently 
passed by the Parliament of Canada, whereby provision was 
made (subject to such conditions as in the said bill mentioned) 
for securing in Canada the rights of authors in respect of matters 
of copyright, and for prohibiting the importation into Canada of 
any work for which copyright under the said reserved bill had 
been secured, it is declared to be expedient to remove the doubts 
which had arisen as to whether a mere assent would make the 
bill operative as against the orders in council, which had the 
force of statutory enactments, and it was therefore desirable to 
confirm the bill by Imperial Legislation.

It is scarcely reasonable to suppose that if the Imperial Par
liament had thought fit to accept the Canadian enactment as a 
substitute for the 5 & 6 Viet., they would not have repealed it
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so far as it affected Canada in express terms, or that when stat
ing a reason for Imperial Legislation they would have confined 
themselves to a reference to the order in council which dealt only 
with a portion of the prohibitions referred to in that statute.

I am of opinion, therefore, that they have stated the only 
reason which rendered it expedient to seek a confirmation of the 
Provincial Act, and that it was intended to preserve intact so 
much of the Imperial Act as prohibits the printing of a British 
copyright work in Canada, but giving to tin* author a further 
right on certain conditions of securing a Canadian copyright, 
and thus preventing the importation into Canada of foreign 
reprints.

Some reference was made upon the argument to the language 
used by the Secretary of State for the colonies in introducing 
the bill. I apprehended that in this as in the ease of any ordin
ary enactment little or no weight could lie attached to the lan
guage or opinions of individual members of the Legislature or 
Government, even if there were any mode of bringing that lan
guage under our notice judicially ; but if it were allowable to refer 
to the remarks of Lord Carnarvon when introducing the measure, 
I should say that it seems to favour the view which I have ex
pressed. As reported in Hansard, 255 vol. 425, he says the bill 
did two things. 1. It affirmed the principle that copyright in 
England should carry copyright in Canada. 2. It would make 
the owner of an English copyright secure of a copyright for 28 
years in Canada on condition of publishing there, by which I 
understand him to mean that, whilst under the English law the 
author could prevent the printing in Canada, being still subject, 
however, to be driven from the Canadian market by foreign re
prints, he could, by availing himself of the Canadian Act, make 
his copyright perfect, as he would thereby acquire the additional 
right of preventing the importation of foreign reprints.

For he says in a subsequent part of his speech: “The bill is 
a compromise. He believed most authors and publishers would 
avail themselves of it. Those who did not wish to do so would 
keep themselves under the existing law, and take their chance of
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what they might receive under the 12Vii per cent, ad valorem 
duty.”

For these reasons I think the decree made by the learned 
Vice-Chancellor was correct, and that the appeal should he dis
missed with costs.

Moss, J.A. :—I confess that it is not without reluctance that 
I have arrived at the same conclusion. I fear that the state of 
the law which we find inflicts a hardship on the Canadian pub
lisher, while it confers no very valuable benefit upon the British 
author. Its effect, if I rightly understand the matter, is to en
able the British author to give an American publisher a Cana
dian copyright. It is no very violent assumption that every 
American publisher, who treats with a British author for ad
vance sheets of his work, will stipulate for the use of the author’s 
name to restrain a Canadian reprint. By this arrangement he 
will be enabled to secure the practical monopoly of the Canadian 
market, for which he may be induced to pay the author some 
consideration ; but however small this consideration may be, I 
apprehend it will be found sufficient to induce the author to con
cede the privilege rather than secure Canadian copyright by 
treating with the Canadian publisher. But I need scarcely re
mark that the possible or probable effect upon a branch of in
dustry, however valuable or important, cannot affect the inter
pretation which the Court is bound to place upon the statutes 
by which the subject is governed.

It was contended in the Court below, and stated as one of the 
grounds of appeal, that by the British North America Act the 
exclusive right to legislate in relation to copyright was vested in 
the Parliament of Canada, and that consequently the Canadian 
Copyright Act by its own intrinsic force superseded the Imperial 
Act of 1842. This point was not pressed in argument by the 
learned counsel for the appellants, but was simply suggested for 
consideration out of deference to the language used by his Lord
ship, the Chief Justice of this Court, in Regim v. Taylor (1875), 
36 U.C.R. 183. I believe that his Lordship did not deliberately
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entertain the opinion which these expressions have been taken to 
indicate, lie simply threw out a suggestion in that direction, 
but further consideration led him to adopt the view that the Act 
did not curtail the paramount authority of the Imperial Parlia
ment, but merely conferred exelusive jurisdiction upon the 
Dominion Parliament as between itself and the Provincial 
Legislatures.

It must he taken to be beyond all doubt that our Legislature 
had no authority to pass any laws opposed to statutes which the 
Imperial Parliament had made applicable to the whole empire. 
Now it was settled by the highest authority, that a copyright 
when secured in England extended to every part of Her 
Majesty’s dominions, including Canada: Routledge v. Low 
(1868), L.R. 3 ILL. 100. Except so far as his rights were 
affected by the Act 10 & 11 Viet. eh. 95, and the order in council 
made under its provisions, he was absolutely entitled to the pro
tection of the Imperial Copyright Aet. By that Act he had the 
sole and exclusive right of printing and otherwise multiplying 
copies of his work in Canada. The Aet of 10 & 11 Viet, did not 
touch the question of Canadian reprints. It only permitted the 
importation of foreign reprints upon payment of a duty for the 
benefit of the author. Independently then of the legislation of 
1875, it is clear that the respondent was entitled to copyright in 
this country, with the single limitation that foreign reprints 
might be imported. It is equally clear that colonial legislation 
alone could not have affected his rights.

The Canadian Copyright Act of 1875, is adopted by the two 
branches of the legislature and assented to by the Crown in the 
usual manner, would have been wholly powerless to abridge his 
existing right. He would still have been entitled by virtue of 
his British copyright to restrain any Canadian reprint.

These propositions, which were scarcely contested in argu
ment. narrow the controversy to a consideration of the true scope 
and effect of the Imperial Act 38 & 39 Viet. ch. 53, entituled : “An 
Act to give effect to an Act of the Parliament of the Dominion 
of Canada respecting copyright.” Is its effect to make the Cana
dian equivalent to an Imperial enactment, so that assuming the
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terms of the Canadian Act itself to be sufficiently wide to have 
compelled the British author to comply with its conditions before 
becoming entitled to copyright, if the British Parliament had 
been divested of and the Canadian Parliament exclusively in
vested with the legislative jurisdiction, he is now subject to these 
conditions Or is its effect merely to remove a real or supposed 
difficulty in the way of lier Majesty assenting to the bill in the 
usual manner, without giving to the Act any greater force or 
operation than if no difficulty had existed and the usual assent 
been given ?

The more I have considered the case and weighed the able 
arguments addressed to us, the less doubt have I felt upon the 
answer that must be given to these questions.

The first recital in the Act is a statement of the effect of the 
order in council of the 7th July, 1868, made under the authority 
of 10-11 Viet. ch. 95, by which prohibitions against the importa
tion and sale of foreign reprints were suspended so far as re
garded Canada. This order, therefore, was the first matter to 
which the author of the bill deemed it necessary to direct legis
lative attention with the view to a proper comprehension of the 
measure; and the recital is confined to the annunciation of the 
simple fact that such an order existed.

The second recital states that the Senate and House of Com
mons of the Dominion had passed a bill intituled, “An Act re
specting copyrights,” which had been reserved. It is obvious 
that no special inference can he drawn from this recital.

The third states that by the reserved bill provision is made, 
subject to such conditions as in the said bill are mentioned, for 
securing in Canada the right of authors in respect of matters of 
copyright, and for prohibiting the importation into Canada of 
any work for which copyright under the said reserved hill has 
been secured.

The significance of this declaration was much debated before 
us. I do not think that, upon any legitimate principle of construc
tion, it can be held to involve an assertion that a British author 
is deprived of his rights under the Act of 4 & 5 Viet., and is
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obliged to subject himself to the conditions of the bill in recital, 
if he desires to insist upon copyright in Canada. It does no 
more than state, and so far as it goes correctly state, the purport 
of the bill. Consider the position of the British author inde
pendently of the bill. By the combined effect of the Act 4 & 5 
Viet, and the order in council of 1868, he was entitled to a limited 
copyright in Canada, lie could restrain a Canadian reprint, 
but he could not prevent the importation of a foreign reprint. 
The bill was to enable him, by compliance with its conditions, 
to prevent this importation and to secure a perfect Canadian 
copyright. But there is no trace of an affirmation that if the bill 
were assented to the author would be compelled to accept its 
terms. It is not suggested that if he did not desire the complete 
copyright which the bill offered, its intention was to deprive him 
of the measure of protection lie already enjoyed.

Thus far the recital has consisted of statements of facts. It 
now proceeds to mention the ground for appealing to Parliament 
and that is, that doubts have arisen whether the reserved bill 
may not be repugnant to the order in council, and it is expedient 
to remove such doubts and to confirm the bill. This is the rea
son, and apparently the only reason, given for the passage of the 
enactment. It seems almost equivalent to a declaration that 
hut for the existence of these doubts, ljer Majesty would have 
dealt with the bill without any reference to the Legislature.

Nor can I find in the enacting clauses any support for the 
appellants’ contention. It is not declared that the Canadian 
Act shall have the effect of an Imperial Statute. It simply em
powers Her Majesty to signify her assent, if she should be so 
pleased, and enacts that, if Her assent is given, the bill shall 
come into operation at such time and in such manner as shall be 
directed by order in council. It thus carries out the theory that 
legislative action was only sought to remove the supposed im
pediment to executive action.

It was strenuously argued that the terms of the fourth sec
tion showed that copyright in Canada could only be secured 
under the Act. It declares that where any book in which at the
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time when the reserved bill comes into operation there is a 
copyright in the United Kingdom, or any book in which there
after there shall be such copyright, becomes entitled to copyright 
in Canada, in pursuance of the provisions of the reserved bill, 
it shall be unlawful, without the consent of the owner of the 
British copyright, to import Canadian reprints into the United 
Kingdom. The contention is, that this language is repugnant 
to the notion that the possession of copyright in Great Britain 
gives any right in this country. I do not think it can be so con
strued. It certainly implies that the possession of British copy
right does not entitle to complete copyright in Canada, as is un
doubtedly the case, for it does not prevent the importation of 
American reprints. But it does not imply that if the author 
chooses to remain content with the. protection offered him by the 
Act of 4 & 5 Viet., as modified by the order in council, lie shall 
not he a.t liberty to do so.

By the 5th section the order in Council is expressly preserved 
in force with regard to books not entitled to copyright in pur
suance of the reserved bill. That order, while it removed the 
prohibition against the importation of foreign reprints, had, of 
course, left the Canadian publisher under the disability imposed 
by the Act of 4 & 5 Viet. Under that disability I think he still 
remains. .

I am not prepared to assent to the proposition that we are at 
liberty to regard the language of Lord Carnarvon when intro
ducing the question to the House of Lords. But if we were, I 
agree with my brother Burton, that it does not aid the appellants. 
On the contrary, I think it is strongly in favour of the respond
ent’s view. His Lordship said pointedly that the reason why he was 
unable to advise the Crown to sanction the Act passed by the 
Canadian Legislature without the bill he was then proposing, 
was, that sanction could not be given by order in council to any 
colonial bill which was repugnant to an Imperial Statute, and 
as the Act of 1847 allowed the importation of foreign reprints 
on payment of a certain duty, the recent Act of the Canadian 
Parliament was in form repugnant to it. He added that the re-
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pugmmcy was only technical. It see ma clear that, in his Lord- 
ship * view. Her Majesty might, without any Act of Parliament, 
have assented to the reserved bill and given it full effect, but for 
the prohibition it contained against the importation of foreign 
reprints. But as no Canadian Act, although reserved and 
assented to by Her Majesty, could impair the author’s right to 
restrain a Canadian reprint, which the Imperial Act of 4 & 5 
Viet, had given him. it is certain that His Lordship would not 
have used such language, if he had deemed that this was the 
effect of the reserved bill. He would undoubtedly have told the 
House that the necessity for legislation arose from the Act trench
ing upon the privileges which the Imperial Copyright Act con
ferred upon the British author.

I agree that the appeal must be dismissed.

Spraoge, C., and Patterson, J.A., concurred.

Appeal dismissed.

(Sec next ease.)
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I IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

George N. Morano & Co., Limited

v.
The Publishers ' Syndicate, Limited.

Copyright—Hooks—Infringement—5 <(• 6 Viet. eh. 45 (Imp.)—Application 
to Colonies—Importation of Foreign Heprinis—Assignment of Owner- 
ship—Necessity for Registration Thereof—Right to Maintain Action.

Section 17 of the Imperial Act to amend the Copyright Act, 5 & 6 Viet. eh. 
45, prohibiting the importation of foreign reprints of a British copyright 
book by any person, not being the proprietor of the copyright or some 
person authorized by him, is now in force in Canada.

Therefore, where the defendants had imported from the United States of 
America into Canada, and exposed for sale, copies of a book written by 
Francis Parknmn, known as "A Half Century of Conflict.*’ the owner
ship and copyright of which had. after the death of the author, who had 
died owning and being entitled to the said copyright, been assigned and 
transferred to the plaintiffs bv the persons entitled thereto, it was held 
that the plaintiffs were entitled to prohibit the importation of foreign 
reprints into Canada.

Held, however, that section 24 of 5 & G Viet. ch. 45 (Imp.), requiring the 
proprietor of copyright in any book to make an entry of such book in 
the book of registry of the Stationers’ Company before any action may 
he brought by such proprietor in respect of any infringement of such 
copyright, not having been complied with by the plaintiffs, they were not 
entitled to maintain the action, the word “ proprietor ” in said*section 24 
meaning the person who is the present owner of the work.

Dictum of Cockburn, L.C.J., in Wood v. Booscu (1807), L.R. 2 Q.B. 340, 
not followed.

Weldon v. Dicks (1878), 10 Ch. D. 247. and Liverpool General Brokers' 
Association v. Commercial Press Telegram Bureaux, [1807] 2 Q.B. 1, 
followed.

Motion for an order and injunction restraining the defen
dants until the trial or other disposition of the action from im
porting into Canada for sale, and from exposing and offering 
for sale, eopies of the hook written by Francis Parkman known 
ns “A Half Century of Conflict” in infringement of the plain
tiffs’ copyright in the said hook, and in infringement of the plain
tiffs’ copyright in the hook known as “Chapters from Parkman”; 
hut as to the latter the plaintiffs abandoned the motion. The 
facts were set forth in the affidavit of Mr. Morang, the president 
of the plaintiff company, in which he stated : That the plaintiffs 
were the proprietors of and entitled to the copyright for the
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British dominions, including Canada, of the book “A Half Cen
tury of Conflict,” of which Francis Parkman was the author. 
That the certificate of the entry of such book under the hand and 
seal of the registering officer appointed by the Stationers’ Com
pany was marked Exhibit “A” to his affidavit. That the said 
Francis Parkman died in or about the month of September, 1893, 
being still the owner of and entitled to the copyright in the said 
book for the British dominions, including the Dominion of 
Canada, and the right and title of the said Francis Parkman in 
such copyright thereupon devolved upon and became vested in 
Grace P. Coffin, of Brookline, in the State of Massachusetts, and 
in Catharine S. Coolidge, and the said Catharine S. Coolidge hav
ing subsequently died, and John T. Coolidge, junior, of the city 
of Boston, in the State of Massachusetts, having been appointed 
her executor, the copyright in the said hook for the British 
dominions, including the Dominion of Canada, thereupon became 
and was, on the 17th day of August, 1900, vested in the said" 
Grace P. Coffin and John T. Coolidge, as executors of the estate 
of the said Catharine S. Coolidge. That on the 17th day of 
August, 1900, the said Grace P. Coffin and John T. Coolidge 
junior transferred and assigned to the plaintiffs the said copy
right and the proprietorship of the works of the said Francis 
Parkman, amongst other of the said book ‘‘A Half Century of 
Conflict,” and the plaintiffs thereupon became the owners of the 
copyright therein for the British dominions, including the 
Dominion of Canada, and the sole persons entitled to publish 
the said book ‘‘A Half Century of Conflict” in the Dominion 
of Canada, or to import the same Into the Dominion of Canada 
or offer the same for sale therein. That the said Grace P. Coffin 
and Catharine S. Coolidge, being then the proprietors of and en
titled to the copyright for the British dominions, including the 
Dominion of Canada, in the said book known as ‘‘A Half Century 
of Conflict,” on the 9th day of December, 1898, assigned to the 
plaintiffs the proprietorship and ownership and copyright, 
amongst other portions of the works of the said Francis Park- 
man, of the first chapter of the book called ‘‘A Half Century of
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Conflict,” the said chapter being entitled “Eve of War.” That 
the defendant company had recently imported into Canada for 
sale, and had exposed and offered for sale, copies of the said booh, 
published by the firm of Little, Brown & Company, of the city 
of Boston, in the State of Massachusetts. That in the spring of 
the year 1900 the defendants were importing from the United 
States of America copies of the works, of the said Francis Park- 
man, amongst others, the said “A Half Century of Conflict,” 
and the plaintiffs then notified the defendants that they claimed 
to be entitled to the sole copyright of the works of Francis Park- 
man. amongst others in the said book “A Half Century of Con
flict,” and the defendants were importing the said hook for sale 
and offering the same for sale with full knowledge of the plain
tiffs’ rights in the premises, and in direct defiance thereof.

Exhibit “A” to ibis affidavit showed that the time of entry 
at Station rs’ Hall, London, was the 16th June, 1892, the title of 
the book “A Half Century of Conflict,” by Francis Parkman; 
name of publisher and place of publication. MacMillan & Co., 
29 and 30 Bedford Street, Covent Garden. London; name and 
place of abode of the proprietor of the copyright, Francis Park- 
man, U.S.A.: date of first publication, 21st May, 1892.

The assignment referred to as Exhibit “A” was, as to the 
effective words: “Do give and grant unto the party of the second 
part (the plaintiffs) the proprietorship and ownership of the 
works of the said Francis Parkman particularly defined and de
scribed as: “Pioneers of France in the New World,” “The 
Jesuits in North America,” “La Salle and the Discovery of the 
Great West,” “The Old Régiiîie in Canada,” “Count Frontenac 
and New France under Louis XIV., and “The Oregon Trail,” 
each in one volume, and “A Half Century of Conflict,” “Mont
calm and Wolfe,” and “The Conspiracy of Pontiac,” each in 
two volumes.”

There was no other evidence of assignment or registration.

The motion was heard by Robertson, J., in the Weekly 
Court, on the 20th December, 1900.
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Waller Baruick, Q.C., and J. II. Moss, for the plaintiffs.
J. L. Boss and A. IV. Ilolmeslal, for the defendants.

The following authorities were cited in the argument : Low 
v. Rutledge (1864), 10 I,.T VS, 888; Liverpool General Brokers’ 
Association v. Commercial 1‘riss Telegram Bureaux, [1897] 2 
(j.R. 1; Wood v. Boosey (1867), L.H. 2 Q.B. 840; Weldon v. 
Hicks (1878), 10 Ch. D. 247, at p. 258; Lacy v. Toole (1867), 15 
L.T.N.S. 512; Graves v. Gorrie (1900), 32 O R. 266.

Ueeember 27, 1900. Robertson, J., (after setting out the 
facts and arguments ns alwve) ;—

I will consider the last objection taken by the defendants 
first, for the reason that if the Imperial “Act to amend the Copy, 
right Act,” 5 & 6 Viet., eh. 45. is not in force here, that unques
tionably puts an end to the plaintiffs’ case.

The 29th section expressly extends copyright to the United 
Kingdom, and .to every part of the British dominions. And the 
17th section prohibits the importation of foreign reprints by any 
person, not being the proprietor of the copyright or some person 
authorized by him ; and it empowers the offieers qf the Customs 
to seize and destroy such hooks, etc. See Routledge v. Low 
(1868), L.R. 3 H.L. 100.

In Smiles V. Belford (1877), 1 A.R, 436, it was held, affirm
ing the judgment of Proudfoot, V.-C„ 23 (lr. 590, that it is not 
necessary for the author of a hook, who has duly copyrighted 
the work in England under 5 & 6 Viet., ch. 45, to copyright it 
in Canada under the Canadian Copyright Act of 1875, with a 
view of restraining a reprint of it there ; but, if he desires to pre
vent the importation into Canada of printed copies from a 
foreign country, he must copyright the book in Canada. See, 
also, R.S.C. eh. 62, see. 6.

In 1847 the Imperial Art which bears the title of “The Colon
ial Copyright Act, 1847,” was first passed. This Act authorized 
Her Majesty in case the Legislature in any British possession 
should be disposed to make due provision fur securing or pro-
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tecting the rights of British authors of such possession, and 
should pass an Act or make an ordinance for that purpose, to 
express Her Royal approval of said Act or ordinance, and there
upon to issue an order in council declaring that so long as the 
provisions of such Act or ordinance continued in force within 
such Colony the prohibitions against the importation of foreign 
reprints and any prohibitions contained in any Act against the 
importing, selling, letting out to hire, exposing for sale or hire, 
or possessing foreign reprints, should be suspended so far as re
gards such Colony ; and thereupon such Act or ordinance was to 
come into operation, except so far as might be otherwise provided 
therein.

Every such order in council was to be published in the Lon
don Gazette.

The Province of Canada placed itself under the provisions of 
this Act by the passing of Pi & 14 Viet. (1850), ch. 6 (consoli
dated in 1859 with the Copyright Acts, C.S.C., ch. 81, and be
coming in that Act secs. 15, 16, and 17).

The proclamation of the Governor-General (Lord Elgin) sig
nifying Her Majesty's royal approval of the Act of 1850 and 
the passing of the Imperial order in council (London Gazette, 
24th December, 1850) was issued on the 23rd of April, 1851, 
(Canada Gazette, 1851, p. 10631).

On the 25th April, 1851, an order of the Governor-General 
in council was passed imposing a duty of twelve and a half per 
cent, on foreign reprints of works copyrighted in Great Britain 
and described in lists to be published in the Canada Gazette., 
in order that the proceeds of such duty might be paid over to 
the persons beneficially interested in the copyrights.

This still left the proviso of the Imperial Act, 1842, in force 
in Canada which prohibited reprinting.

In 1868 the Parliament of Canada passed an Act (31 Viet, 
ch. 56) similar to the statute of the old Province of Canada, 
1850, 13 & 14 Viet ch. 6. Apparently, from the recitals of this 
Act, it was passed to remove doubts as to the intent of the Aet 
passed at the then present session of Parliament imposing duties



COMMERCIAL LAW REPORTS. 237IL]

of customs with the tariff of duties payable under it, and the 
Act declares that it was not the intention of the Customs Act 
referred to (31 Viet. ch. 7) that any duty imposed on foreign 
reprints of such British copyright books as are mentioned in the 
foregoing sections of this Act, by any Act of the late Province 
of Canada or by any order of the Governor of that Province of 
Council made or .to be made under such Act, or by any Act of 
the Legislature of the Province of Nova Scotia or New Bruns
wick, for the purpose of being distributed to or among the 
party or parties beneficially interested in th<v copyright, should 
be repealed, and any such duty shall continue to be collected 
for the purposes aforesaid until a duty shall be imposed for like 
purposes under this Act, after which it shall cçase.

Her Majesty by order of the Privy Council approved of the 
Act of 1868 on the 7th July, 1868, and on the same day an 
order of the Privy Council was passed providing that, so long as 
the provisions of the Act of 1868 continued in force within 
Canada, the prohibitions against the importing, etc., of foreign 
reprints first composed, written, printed, and published in the 
United Kingdom and entitled to a copyright thereunder, should 
be suspended as far as regards Canada.

The proclamation of the Governor-General (Lord Monck) 
signifying Her Majesty’s royal approval of the Act and the 
issuing of the Imperial Order in Council was issued on the 24th 
September, 1868.

On the 28th September, 1868, an order in council was passed 
imposing a duty of twelve and a half per cent, ad valorem.

In the schedule to the Revised Statutes, 1886, shewing the 
history and disposal of Acts prior to revision, the Act of 1868 is 
stated to have been superseded by 42 Viet. (1879) ch. 15, and is 
recommended for appeal. And is repealed by the repealing 
schedule A, R.S.C., p. 2278. The Act of 1879 is the National 
Policy Tariff Act. There is no reference in this Act to the pro
visions of the statute of 1868 beyond this in the schedule of 
duties (see schedule “A,” p. 123): “British Copyright works, 
reprints of ; six cents per lb. and in addition thereto twelve 
and a half per cent, ad valorem.”
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On the 28th March. 1894, the following order of the ("lover- 
nor-General-in-eouneil was passed in reference to the proposed 
abandonment in the Tariff then before Parliament of the col
lection of the twelve and a half per cent, ad valorem:

“On a report dated 24th March, 1894, from the Minister of 
Trade and Commerce, upon the provisions of the Canadian 
Tariff, about to be introduced in the House of Commons of 
Canada, affecting the subject of copyright, stating that hither
to, at great expense and trouble, a duty of twelve and a half per 
cent, has been collected on foreign reprints of British copyright 
works for tin* benefit of copyright holders, over and above the 
duty payable for the benefit of the revenue of Canada, and call
ing attention to the fact that in the tariff now proposed this col
lection of twelve and a half per cent, will cease to be made after 
the expiration of the next session of Parliament, in view of the 
changes which are expected in the Imperial Copyright laws in 
so far as they apply to Canada.

“ The Committee on the recommendation of the Minister of 
Trade and Commerce advise that Your Excellency be moved to 
forward a certified copy hereof to the Right Honourable the 
Secretary of State for the Colonies.”

The Tariff of Customs Act, 1894, contained the following 
provision (57 & 58 Viet. eh. 33, Item 101) :—

“British copyright works, reprints of, six cents per pound 
and in addition thereto twelve and one half per cent. 
ad valorem until the end of the next session of Parliament, 
and thereafter six cents per pound.”

The collection of twelve and a half per cent, ceased on the 
22nd July, 1895, when the session of Parliament of 1895 ended.

The effect of the repeal, at the revision of 188(i, of the Act 
of 1850, and the abandonment in 1895 of the collection of the 
twelve and a half per cent, ad valorem duty upon foreign 
reprints for the benefit of the owner of British copyright, 
revived the provisions of the Imperial Act of 1847, prohibiting 
the importation of foreign reprints of British copyrights, for the 
Imperial Act of 1847 and the order of the Queen in council
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under which the prohibitions contained in the A et of 1842 
against the importation of foreign reprints were suspended only 
provided for such suspension so long as the provisions of the 
Canadian Act of 1850. under which the twelve and a half per 
cent, was collected, continued in force within Canada.

I am, therefore, of opinion that .the objection taken by the 
defendants is not sustainable, and that, on that ground, the 
plaintiffs’ copyright is in force in Canada, and they are entitled 
to prohibit the importation of foreign reprints into Canada.

Then, as to the first taken, as regards the right of
the plaintiffs to this action or proceeding, they being
assignees of “the proprietorship and ownership” of the works.

The 24th section of the “Act to Amend the Law of Copy
right.” f> & 6 Viet. eh. 45 (Imp.), declares “that nc proprietor 
of copyright in any book which shall be first published after the 
passing of this Act shall maintain any action or suit, at law or 
in equity, or any summary proceeding, in respect of any in
fringement of such copyright, unless lie shall, before commenc
ing such action, suit, or proceeding, have caused an entry to be 
made, in the book of registry of the Stationers Company, of 
such book, pusuant to this Act : Provided always, that the 
omission to make such entry shall not affect the copyright in 
any book, but only the right to sue or proceed in respect of the 
infringement thereof as aforesaid,” etc., etc.

The evidence shews that Francis Parkman, the author of “A 
Half Century of Conflict.” on the lfith June, 1892. made such 
an entry as the above section requires, in form given by the 
Act.

There is, unfortunately, no direct judicial decision on the 
point except that of Mr. Justice Kennedy in Liverpool General 
Brokers’ Association v. Commercial Press Telegram Bureaux, 
118971 2 Q.B. 1, who held in most emphatic terms that the 
assignee of a copyright under the above Act must be registered be
fore he can maintain an action for its infringement—not follow
ing the dictum of Lord Coekburn, C.J.. in Wood v. Booscy, L.R. 
2 Q.B. 340, cited by the plaintiffs ; and, so far as I have been

7333
6099
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able to ascertain, the judgment of Kennedy, J., has not been 
disturbed. Had .there been no decision nor the expression of 
any opinion by any judicial authority, much less by a Judge of 
so great eminence as Lord Chief Justice Coeklmrn, I confess 
that my own reading of the Act would have led me to the same 
conclusion as Kennedy, J., arrived at in the case cited ; but the 
reasoning of the Chief Justice has influenced my mind to make 
further research, and I find that there is other judicial conclu
sion as well as the opinions of eminent counsel and authors 
which support the opinion of Kennedy. J. Assuming for the 
present that I am not bound by the opinion of Kennedy, J., I 
may consider his reasoning in coming to the conclusion in the 
case decided by him, and I confess I am impressed with the 
reasons given by that learned Judge for differing from the 
Lord Chief Justice. Kennedy, J., at p. 4 says, in reference to 
Wood v. liooscy: “That case was decided by the Lord Chief 
Justice, and by the rest of the Court, on other and different 
grounds ; but, of course, the opinion of the Chief Justice is en
titled to great weight. What he says is : ‘I must say that the 
result of the discussion has been to cause me very strongly to 
incline to the opinion that sec. 24 of 5 & 6 Viet. eh. 45, which 
requires that the proprietor shall be registered before he shall 
be entitled to bring an action for the infringement of his copy
right, does not apply to the case of an assignee to whom the 
proprietorship is assigned. ’ The Chief Justice states his rea
sons, the principal of which appears to be the chance of an 
injustice to the assignee, he having, in the words of the judg
ment, ‘no power under the statute, either through the means of 
this Court or any other means that I can see, to enforce the 
registration of an entry by way of assignment under sec. 13.' 
With due deference, as the assignee, if the entry of the assign
ment is not made under sec. 13, can, so far as I understand .the 
Act, always enter himself on the book of registry as proprietor. 
I am unable to perceive the reality of the suggested danger of 
injustice to the assignee.”



«.] C'OMMKRCIAL LAW RKPOKTs 241

Now. in tlu» case under consideration, tin* assignment conveys 
the “proprietorship and ownership of the work.” These 
several documents are mute as to tin* copyright, so that, for all 
that appears by the paper title of the plaintiffs, there may have 
been no entry at Stationers Hall of the proprietorship of Park- 
man’s works or any of them, in which case the assignee or 
assignees of the proprietorship. I presume, could make the entry 
required by the statute. The entry made by Parkmau in his 
lifetime gave him the copyright for the British dominions, 
which included Canada, etc. The plaintiffs, it appears, are the 
proprietors by the assignment to them by the executors and 
trustees of Parkman. and (Irace P. Coffin, his only surviving 
child, and John T. Coolidge junior, executor of Catharine S. 
Coolidge, a deceased daughter, described in exhibit B, dated 
17th August. 1900, of certain of Parkman’s works, which 
included ‘‘A Half Century of Conflict.”

Kennedy, J., also refers to 7'uck v. Can-ton (1882), 51 
L.J.N.S.Q.B. 393, which was a case under the Fine Arts Copy
right Act. 1862 (25 & 26 Viet. eh. 68), see. 4 of which Ls the 
same as 5 & 6 Viet. eh. 45, as to registration of proprietors of 
copyright of books, etc. And the latter part of the section is in 
these words : ‘‘And no proprietor of any such copyright shall 
he entitled to the benefit of this Act until such registration, and 
no action shall be sustainable nor any penalty be recoverable in 
respect of anything done before registration.”

Mathew, J.. in regard to this said : ‘‘I do not think it neces
sary to deal with the other questions that have been suggested, 
whether or not there is necessity for registering any assign
ment, assuming that there was a registration of the original 
copyright. That is a difficult question, and one that I should take 
further time to consider, if I thought it necessary to decide it 
for the purposes of this case.”

I think the case of Weldon v. Dicks (1878), 10 Ch. D. 247, is 
of great assistance in coming to a proper conclusion in this ease. 
That was an action to restrain the publication of a book called 
“Trial and Triumph,” and a question among others was raised
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as to who was the “proprietor” in ease the original proprietor 
lmd assigned his copyright. At p. 253 Malins, V.-C., says : 
“Then a doubt is raised as to the fourth column, the ‘name and 
place of abode of the proprietor of the copyright.’ It is said 
that means the original proprietor. I am clearly of opinion 
that it means nothing of the kind, but that it means the person 
who is the proprietor at the time the registration takes place. 
What difference can it make to anybody who the original 
proprietor was ? It may be material to know who the original 
publisher is. the object being that a person registered may not 
pass off a fraudulent entry, but that lie shall give the public an 
opportunity of inquiry of the publisher whether it was a 
genuine transaction, or whether the date has been fictitiously 
inserted, and therefore it is required that the name of the 
original publisher should be given : but* it does not mean that 
tin* original proprietor, but that .the present proprietor should 
be given. Upon this ground I am of opinion that the registra
tion is perfectly sufficient.”

If this is correct, the word “proprietor” in the 24th section 
of the Act means the person who is the present owner of the 
work, and the copyright shall be and is to be deemed to be 
personal estate, etc. And it is as such “proprietor” that the 
plaintiffs can restrain any other person from importing into 
any part of the United Kingdom, or into any part of the British 
dominions, for sale or hire, any printed book, etc., as mentioned 
in see. 17 of the Act.

In Ooubaud v. Wallace (1877), 36 L.T.N.S. 704, there was a 
demurrer to a statement of defence in an action for a breach of 
copyright. The statement of claim alleged that the plaintiff's 
were proprietors of the copyright in a book published in parts, 
and called “Life of the Earl of Beaconsfield,” and had, before 
action brought, entered their proprietorship in th? registry of 
the Stationers Company as required by 5 & 6 Viet. eh. 45, sec. 
24, and that the defendant, being the printer and publisher of 
the newspaper called the Morning Advertiser, infringed the 
said copyright by publishing portions of the plaintiffs’ book in
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the said newspaper. The material defence was that th«- plain
tiffs had not made the entry required by the statute before the 
alleged infringement. To this the plaintiffs demurred, on the 
ground that the entry need not have been made before infringe
ment. It was contended by counsel for the plaintiffs that see. 
24 of the Act threw no burden on the proprietor of a copyright 
to register before action, and that without express words no such 
burden could exist. Counsel for the defendants cited CasseU v. 
Stiff (185ti), 2 K. & J. 279, per Wood, V.-C., 7 & 8 Viet. ch. 12, 
and argued that the intention of the Legislature was that regis
tration should take place immediately on the copyright being 
acquired, inasmuch as upon any other construction of the law 
infringements might take place without any knowledge on the 
part of the person infringing.

Mel lor, J., after expressing himself as being much perplexed 
by the consideration of the practical difficulties which might arise 
from giving a literal construction, etc., says: “I am of opinion 
that under these sections the registration of copyright is merely 
a rendition precedent to the bringing of an action for infringe
ment and not to the existence of the copyright itself. Regis
tration, in fact, is necessary only to perfect the right to sue, not 
to create it.” Field, J., was of the same opinion, but enters 
more fully into the statutory law in regard to copyright. It 
may he said that, as regards registration before action brought, 
this decision is obiter, hut it shows what these two learned Judges 
thought as to the necessity of registration taking place before 
action, etc.

Then there is the opinion of Sir James Stephen, Q.C.. supported 
as it is in the report of the Royal Commission presented in 1878, 
for the investigation of the subject of copyright. In an extract 
from the report of that commission died in Putnam on 
Copyright, 2nd ed., at p. 215, I find it stated, paragraph 6: 
“Our colleague Sir James Stephen has reduced this matter to 
the form of a digest, which we have annexed to our report, and 
which we believe to lie a correct statement of the law as it 
stands.” Then at p. 200 Sir James Stephen says under Article

5
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24—‘‘Effect of Registration in ease of hooks:’*—“No proprietor 
of copyright in any hook can take any proceedings in respect of 
any infringement of his copyright unless lie has before commenc
ing such proceedings caused an entry to he made in the said 
Register under the last article.”

Now, these an* almost the words used in the 24th section, and 
they were written since the dictum of the late Lord Chief Cock- 
burn in Wood v. Bcoscy, and since the judgment in Goubaud v. 
Wallace, creating doubts as to registration.

Apart from the judgment or opinion of any other Judges or 
the opinion of any author or learned counsel, the conclusion I 
have come to is, after much thought and consideration, and con
trary, I may say, to an impression made on my mind at the close 
of tin* argument, that the plaintiffs are not in a position to take 
this proceeding. I am satisfied that they are the owners, and, 
as before stated, would have the right to prohibit the importation 
of foreign reprints into Canada, had they been registered owners. 
And, with all due respect to the view expressed hv the late Lord 
Chief Justice Cockburn, I cannot see my way to follow him as lie 
has expressed himself in Wood v. Booscy, before referred to. The 
24th section of 5 & 6 Viet. ch. 45 (Imp.), appears to be plain, 
that no proprietor of a copyright in any book, which shall be 
first published after the passing of that Act. shall maintain an 
action or suit, etc., in respect of any infringement of such copy
right, unless he. that is, the owner whose copyright has been 
infringed, shall, before commencing such action, etc., have caused 
an entry to be made, etc., as required by that section. No one 
else has a right to complain but the present owner, consequently 
no one, unless the present owner, has any right of action. The 
author cannot be meant, nor his legal representatives who are 
entitled to his estate by devise, bequest, gift, or otherwise, for tin- 
reason that neither the author, if he was living, nor his said repre
sentatives, can in any sense of the word be “proprietors.” The 
ownership in the work and the copyright passed from them by 
virtue of the assignment produced at the hearing.

I must confess that I regret that I am forced to this conclu-
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sion, as I feel that an infringement has taken place by these de
fendants, and on that account I will not order the plaintiffs to pay 
the costs. The motion goes off on what may be called a techni
cality in which there is no merit—except what the statutes re
quire as a preliminary to bringing an action. The copyright is 
not, in any way, affected. I am therefore obliged to refuse the 
injunction, hut I do so without costs.

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

The Anglo-Canadian Music Publishers’ Association 
(Limited) v. J. Suckling & Sons.

Copyright—British ami Canadian—Effect of Priorities—Importation of
Copyright Works—The Copyright Act, It.N.C. eh. 02, sections 0 and 4.

Where there is prior British copyright, ami thereafter Canadian copyright 
is obtained by production of the work, that local copyright is subject to 
he invaded by the importation of lawful British reprints. But where the 
Canadian copyright is first, then monopoly is secured from all outside 
importations. ( See, however, Copyright Act of 11)00, in subjoined
Appendix).

The possessor of a prior Canadian copyright is secured completely against 
all interference to the territorial extent of all the Dominion of Canada, 
even as against English reproductions or copies made under a subsequent 
British copyright.

This was a special case stated for the opinion of the Court 
in the above action, and was in the following words :

1. The plaintiffs are a duly incorporated company having 
their registered office in London and their trading and publish
ing establishment in the City of Toronto, in the Province of 
Ontario.

2. That the opera known and designated as “Ruddigore, or 
the Witch s Curse,” was written by W. S. Gilbert, and the 
music composed by Sir Arthur Sullivan, and the said Gilbert & 
Sullivan were, at the dates of the following assignments, the 
proprietors of the said opera.
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3. That by deeds of assignment, bearing date respectively 
the 27th and 31st days of January, 1887, the said Gilbert & Sul
livan sold and assigned to the plaintiffs all their (the vendors’) 
respective rights within and through the Dominion of Canada, 
but not elsewhere, in the words and music of the said opera, 
and also the exclusive liberty and license to do all nets neces
sary to obtain copyright of the said words and music.

4. The said deeds are produced and may be referred to for 
greater certainty as to their contents.

5. The said deeds were duly recorded in the office of the 
Minister of Agriculture for the Dominion of Canada, on the 
24th day of February. 1887, and the 12th day of March, 1887, 
respectively.

6. That under the provisions of sec. 13 of eh. 62, of the 
K.S.C.. being the Canadian Copyright Act, and in the manner 
prescribed by the Act the plaintiffs, as the assignees and legal 
representatives of the authors, secured interim copyright to the 
said opera at the times following—namely, to the words thereof 
on the 14th day of February, 1887, and to the musical composi
tion on the 12th day of March, 1887, notice of which interim 
copyright was duly published as required by the Act.

7. That the plaintiffs duly obtained the final copyright to 
the said words and music at the times following—that is to say. 
in the said words on the 23rd day of February, 188", and in the 
musical composition on the 23rd day of March, 1887, and the 
said copyright still continues in full force and effect.

8. That on or about the 7th day of January, 1887, the said 
W. S. Gilbert and Sir Arthur Sullivan by a verbal license 
granted to Chappell & Company, music publishers in London. 
England, the right to publish the opera in Great Britain and 
Ireland.

9. That the said opera and all the arrangements or adapta
tions of the music of the said opera in the waltz, _ or other
wise, were first published within the United Kingdom of Great 
Britain and Ireland, by the said Chappell & Company, under 
the said verbal license on the 14th day of March, 1887, and that

4
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the copyright in the said operas has not yet been entered at 
Stationer’s Hall in England, as provided by the Copyright Act 
in force in Great Britain and Ireland.

10. That the defendants, after the plaintiffs obtained their 
Canadian copyright imported into Canada from Great Britain 
and Ireland for the purpose of sale and offered for sale without 
the consent and license of the plaintiffs, adaptations and 
arrangements of and taken from the said opera and published 
under the names of “ Ruddigore Waltz,” “ The Ruddigore 
Polka,” “ The Ruddigore Lancers,” and the “ Ruddigore 
Quadrille.”

11. The said adaptations and arrangements were sold on the 
English market by the said Chappell & Company, and were 
purchased by the defendants from them.

12. That the said several arrangements and adaptations are 
based upon the original designation and music of the opera 
and contain a large and substantial portion of the original 
music, and it is admitted that they would be infringement.! 
upon the plaintiffs’ copyright if the defendants are not legally 
entitled under the facts to import them.

13. The defendants claim that under the Canadian Copy
right Act, they were entitled to purchase in England and to 
import from Great Britain and Ireland for the purposes of sale, 
and to sell in Canada copies of the said publications published 
and sold there under the said license, notwithstanding the plain
tiffs’ Canadian copyright ; while on the other hand the 
plaintiffs contend that they are the assignees and 
legal representatives of the authors within the meaning of 
the Act, and have as such acquired their Canadian copyright, 
and are entitled to an injunction prohibiting such importations 
from Great Britain and Ireland into Canada for the purposes ot* 
sale and for selling the said copies here.

The question submitted to the opinion of the Court is :
1. Whether under the circumstances stated the defendants 

were entitled to import into Canada from Great Briain and Ire-
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land for the purposes of sale the arrangements of the works 
published and sold there of which the plaintiffs have the 
Canadian copyright.

2. It is agreed that should the question be answered in the * 
negative, that is, against the right to import, that judgment be 
entered upon the special ease, and in the action for the plaintiff's 
for $8 damages and the costs of the action, including the motion 
for injunction and special case.

3. And in the event of the question being answered in the 
affirmative, that is against the plaintiffs’ claim, then that the 
judgment be entered for the defendants upon the special case, 
and in the action with costs of the said ease and action, includ
ing the motion for injunction.

The matter came on for argument on January 17th, 1889, 
before Boyd, C.

Bain, Q.C., for the plaintiff*.

Castels, Q.C., for the defendant.

The following Acts relating to copyrights, were referred to 
and commented on in the argument : R.S.C. ch. 62 ; Imp. 5 &
6 Viet. ch. 45 ; Imp. 10 & 11 Viet. ch. 95 ; 31 Viet. ch. 56, (D) ;
38 Viet. ch. 88, (D) ; Imp. 38 & 39 Viet. ch. 53. Also Copinger 
on Copyright, 2nd ed., pp. 499. 707, 709 ; Shortt’s Law of 
Literature, 2nd ed., p. 749 ; Canadian Debates of the House of 
Commons of the Dominion of Canada, for 1875, p. 778. Senate 
Debates, 1875. p. 256; and Smiles v. Be!fan! (1876), 23 Gr. 590, 
604. were also referred to.

February 28th, 1889. Boyd, C. :—

A very clear distinction is to be observed in this Act, R.S.C. 
ch. 62, between the works which are of prior British copyright, 
and those which are of prior Canadian copyright. If there is 
prior British copyright, and thereafter Canadian copyright is 
obtained by production of the work, then by sec. 6, that local 
copyright is subject to be invaded by the importation of lawful
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British reprints. But if the Canadian copyright is first on the 
part of the author or his assigns, then under see. 4 the monopoly 
is secured from all outside importation.

The former Copyright Act of 1872, was disallowed bj ne 
Imperial authorities, because it was in conflict with Imperial 
legislation. But in the notification of disallowance, Lord Car
narvon recognized the constitutional position that the Parlia
ment of Canada under the B.X.A. Act, had power to deal with 
Colonial copyright within the Dominion, and intimated his hope 
that a measure would he passed which, while preserving the 
right of the owner of copyright works in the United Kingdom 
and Ireland, would give effect to the views of the Canadian 
Government and Parliament : Canadian Sessional Papers, 
1875, vol. viii. No. 28.

The outcome of these negotiations is to found in the 
present Act, passed in 1875, and ratified by 1 Imperial Statute 
the same year, 38 & 39 Viet. eh. 53. Then > a clause in this 
English Act providing that Canadian prints under the 
Dominion Act of 1875, shall not be in i ted into the United 
Kingdom unless by or with the authority of the English copy
right owner ( sec. 4). That appears to be in some sense the con
verse of the provision now in question in the Canadian Act. 
That severed from its connection, reads thus : “ Nothing in 
this Act shall be held to prohibit the importatioji from the 
United Kingdom of copies of such works legally printed there.” 
But the word “such,” introduces the context, and limits the 
context, and limits the proviso to cases where there is an exist
ing or a prior British copyright, in respect of which the 
Canadian one may be considered subordinate, as being in time 
subsequent.

This construction of the Act is entirely in harmony with the 
suggestions of the Royal Copyright Commissioners on the sub
ject of Colonial copyright. The commission was appointed 
because of the Canadian Act of 1875, 38 Viet. eh. 88, (D), which 
it was feared might clash with the Imperial Act, 5 & 6 Viet. ch.

17—C.L.B.—’03.
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45. Appointed in the same year they reported in May, 1878, 
and among their recommendations was this : that Colonial 
reprints of copyright works first published in the United King
dom. should not be admitted into the United Kingdom, without 
the consent of the copyright owner ; and that reprints in the 
United Kingdom of copyright works first published in any 
colony should not be admitted into such colony without the con
sent of the copyright owners ; Copinger on Copyright, 2nd ed., 
pp. 504-5; Kerutton’s Principles of Copyright, sec. 94. Clause 4 
of the English Act of 1875, Imp. 38 & 39 Viet. ch. 53, is on the 
line of the first part of their suggestions ; and the clause now in 
question in our Act, looks very like a response to the latter part 
of their advice. I gather from the remarks of the Hon. Alex. 
Mackenzie, (then premier), in the Hansard of March 11th, 1875, 
that the draft of this measure had been submitted by the 
Imperial authorities to the Canadian Government, pp. 642, 781. 
Subsequent legislation in England is also in accord with the 
construction 1 place upon the clause in dispute. Then in the 
late statute of 49 & 50 Viet. ch. 33, respecting Colonial copy
right to which my attention was not called during the argu
ment, I would refer to sec. 8 : “ The Copyright Acts shall . . 
apply to a work first produced in a British possession, in like 
manner as they apply to a work first produced in the United 
Kingdom ; ” and sub-sec. of the same section, it reads, “ Noth
ing in the Copyright Acts . . shall prevent the passing in the 
British possessions of any Act . . respecting the copyright 
within the limits of such possession of works first produced in 
that possession,” and by the dictionary clause of the Act “pro
duced,” means “published,” etc., (sec. 11). This latest 
English Act was first in force on June 25th, 1886, and the 
assignment of the Canadian copyright of this musical composi
tion was made by Gilbert and Sullivan to the plaintiffs in 
January, 1887.

Very different was the question agitated in Smiles v. Bcl- 
ford, 23 Gr. 590. There the owner of the British copyright 
sought to restrain the unauthorized use of his work in Canada,
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no Canadian copyright being involved. But here the British 
authors before publication or copyright in England, assign their 
right in the work over Canadian territory, upon which a perfect 
Canadian copyright is obtained prior to publication or copy
right in England. My reading of the Act is such as to protect 
fully this Colonial copyright. It does not purport to inhibit 
dealers in England from selling to whom they will ; but if the 
purchasers seek to introduce the copies so purchased into 
Canada, then the Act applies, and rightly so, as against an 
English author who has previously parted with his rights in 
Canada, and all taking under him in England. Mr. Cassels’ 
arguments as to the indirect effect of the statute in hampering 
English trade, and so being in conflict with Imperial policy, if 
not legislation, might have had prevailing force some years ago 
—I need not say how many—but happily now, more liberal 
commercial relations obtain between the mother country and her 
dependencies ; and in regard to Canada, one may venture to 
say that its practical commercial independence has been recog
nized.

To sum up the whole matter (the validity of copyright 
monopolies not being now open to discussion) the Imperial Par
liament sanctions and reiterates Colonial legislation whereby 
the possessor of a prior Canadian copyright is secured com
pletely against all interference to the territorial extent of all 
the Dominion even as against English reproductions or copies 
made under a subsequent British copyright.

According to the terms agreed upon in the special case, as I 
answer the question submitted, in the negative, i.e., against the 
right to import, judgment will be entered for the plaintiffs for 
$8 damages and costs.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.] 

Black et al. v. Imperial Book Co., Ltd., et al.

Refore STREET, J.

Copyright—Encyclopaedia—Print A Facie Proof of Proprietorship—Entry 
at Stationer*8 Hall—License to Print and Sell—Foreign Reprints— 
Notice to Commissioners of Customs—Imperial Acts in Force in Can
ada—Imp. 39-40 Viet. eh. 30, sec. 152—Imp. 5-6 Vxd. ch. 45, secs. 17, 
18, 19.

The defendants, the Imperial Book Company, imported into Canada large 
numbers of an American reprint of the plaintiffs’ encyclopaedia, which 
plaintiffs maintained was an infringement of their copyright. They had 
registered the publication pursuant to 11th section of the Copyright Act 
of 1842, and produced and gave in evidence a certificate of the entry.

Held, the production of the certificate was all that was necessary to make 
out a prima facie proprietorship in the copyright of an encyclopaedia 
under secs. 18 and 19.

Held, also, that sec. 152 of the Imperial Customs Law Consolidation Act, 
1870, 39-40 Viet., ch. 36, which requires notice to be given to the Com
missioners of Customs of copyright and of the date of its expiration, is 
not in force in Canada, despite that, in Part IV. of the appendix to vol. 
111. of fhe Revised Statutes of Ontario, 1897, a statement to the contrary 
appears.

Semble, such a notice would lie invalidated bv un erroneous statement of 
the date of the expiration of the copyright.

The plaintiffs, in consideration of a large su in of money, by an agreement 
in writing, gave certain other persons the exclusive right to print and 
sell the publication in question for a period terminating four years before 
the expiration of the plaintiffs’ copyright, and agreed to deliver to them 
the plat et used in the publishing, and not to publish or announce a new 
edition until the expiration of such period. The other parties agreed li
se 11 only at certain prices, not to alter the text of the book, and on the 
expiration of the period mentioned, to deliver up any unsold copies and 
all the plates used in printing them. The plaintiffs expressly reserved 
the copyright to themselves.

Held, the agreement must lie construed as a license merely and not ns an 
assignment, and need not be registered pursuant to section 19 of 5-6 Viet, 
ch. 45 I Imp.).

Note.—The above ease will be found reported in Volume I. 
Commercial Law Reports at p. 417. An appeal to the Court of 
Appeal has been taken from the judgment delivered and is now 
pending.



m]
Notes :

COMMERCIAL LAW REPORTS. 253

Imperial Copyrights.

The latter part of the decision in Smiles v. Bclford, regard
ing the importation of foreign reprints into Canada, is no longer 
law. That decision, declaring that to prevent importation into 
Canada of foreign reprints of an Imperial copyright book copy
right in Canada was required, was made in 1877, when the 
Foreign Reprints Act (Imp.), 1847, was in force. Under the 
latter Act, duties were imposed on foreign reprints for the bene
fit of the owner of the Imperial copyright; but in 1894, by the 
Tariff Customs Act (Canada) collection of these duties were 
abandoned. The result has been to revive in Canada the pro
visions of the Imperial Copyright Act, 1842, see. 17, under which 
the importation of foreign reprints of books having an Imperial 
copyright is forbidden.

The Act of Canada, 63 & 64 Viet. eh. 25, The Fisher Act, 
purporting to affect the importation into Canada of books pub
lished under an Imperial copyright was passed in 1900. The bill 
provided that if copyright under the Copyright Act, Canada, is 
subsisting in any book, and copyright in the same book is also 
subsisting owing to prior publication in any part of the British 
Dominions other than Canada, i.e., if there are two copyrights, 
I lie one Canadian, the other Imperial, and if the owner of both 
copyrights has granted a license to reproduce such book in Can
ada, then the importation of any copies of such book printed out 
of Canada and imported without the licensee’s consent may be 
prohibited. The powers granted under this bill had been long 
sought for by Canadians. It was sought to insert a clause in 
the Copyright Bill of England enabling the Parliament of Can
ada to pass such a provision. And in Lord Monkswell’s Literary 
Copyright Bill of 1900 such a clause appears. The delay of 
copyright reform in England, however, has been such that the 
Canadian Act of 1900 was passed without waiting for the Im
perial sphinx to speak. Even though the Act is ultra vires, as 
has been thought, and though it runs counter to the express 
enactments in the English Copyright Act of 1842, and though 
the decision in Smiles v. liclford (supra) is opposed to its prin
ciple, it may yet serve a useful purpose in forcing the Imperial 
Parliament to action.

An excellent summary of the result of the various enactments 
with reference to the Colonies is given in Macgillivray, on Copy-
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right, pp. 190-191. As regards Canada the situation is this:— 
As regards copying, every book first published in any part of 
the British Dominions is protected in every part of the British 
Dominions. (International Copyright Act, 1886, 49 & 50 Viet, 
ch. 33). The book must be duly registered either in the colony 
or dependency where it is produced, or, if such colony or depen
dence does not provide a proper system of registration, at Sta
tioners’ Hall in London. As to importation of copies, if the book 
has been printed or published, or reprinted and republished 
(though the type need not be set in Canada : Frowde v. Parrish 
(1896), 27 O.R. 526), and registered in Canada, there shall not 
be imported into, or sold in Canada, without the consent in 
writing of the owner of the copyright :—

Copies printed outside Canada (Anglo-Canadian v. Suckling 
(1889), 17 O.R. 239), unless legally printed in the United King
dom under an Imperial copyright existing prior to the acquire
ment of a Canadian copyright. (Ibid.).

If a book has acquired Imperial copyright by first publication 
within the British Dominions outside Canada, and the owner of 
the copyright has granted a license to reproduce it in Canada, 
there shall not be imported (if the Minister of Agriculture so 
order) without the consent in writing of the Canadian licensee:—

Copies printed outside Canada : 63 & 64 Viet. (Can.), ch. 25.
In other cases there shall not be imported or sold without the 

written consent of the owner of the copyright :—
Copies printed outside of the British Dominions.

As to copyright in artistic works vide note on Artistic Copy
right, ante. Shortly, it may be said that all artistic works are 
protected in the Colonies (and dependencies) under local legis
lation : Cf. especially, Graves v. Gorrie (1900), ante.

The law relating to copyright in books as now settled in Can
ada may be thus summarized :—

(a) The Parliament of Canada has full powers of legislation 
over the subject of copyright within the Dominion: Smiles v. 
Belford ; Anglo-Canadian v. Suckling.

(b) The English Copyright Act, 5 & 6 Viet. ch. 45, extends 
to Canada, and is in full force and effect here : Smiles v. Belford ; 
Anglo-Canadian v. Suckling; Moran g v. Publishers* Syndicate.
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(c) The copyright given by the Canadian Act is concurrent 
but not co-terminous with English copyright under 5 & 6 
Viet. ch. 45, being limited to Canada.

(d) Copyright under the Canadian Act may prevail in Can
ada as against copyright under the English Act provided the 
Canadian copyright is first in time: Anglo-Canadian v. Suckling.

(e) Copyright under the English Act is paramount to later 
Canadian copyright: Anglo-Canadian v. Suckling.
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(5) DRAMATIC AND MUSICAL COPYRIGHT.

[IN THE SUPREME COURT OF THE NORTH-WEST 
TERRITORIES.]

Carte v. Dennis.

Copyright—Sole Right of Dramatic Representation—Infringement—I mp- 
trial Acts — Evidence — Examination for Discovery—Admissibility 
thereof as Evidence Against Co-Defendants.

Sec. hi of the Imperial Copyright Act. 1842 (5 & 0 Viet. ch. 45). provides 
that the defendant in pleading shall give to the plaintiff a notice in writ
ing of any objections on which he means to rely on the trial of the 
action. Sec. 26 allows the pleading of the general issue.

Held (Richardson, J.), that sec. 16 is complied with if the objections 
intended to he relied on are taken in the statement of defence. Dicks 
v. Yates (1880), 50 L.J. Ch. 800; 18 Ch. D. 70; 44 L.T. 660, followed.

Where, under Rule 201 of the Judicature Ordinance, 1808, a party to the 
action has been orally examined before trial. Rule 224, which allows any 
party to use in evidence any part of the examination so taken of the 
opposite parties, does not limit the effect of such evidence, or provide 
that it may only be put in as against the party examined, and, therefore, 
any part <>f such examination is admissible as evidence against opposite 
parties other than the one actually examined, provided they had an 
opportunity to cross-examine the party actually examined.

At the trial of an action against the officers and members of the committee 
of management of an unincorporated society for infringement of plain
tiff’s sole right of dramatic representation of an opera, plaintiff put in 
as evidence parts of the examination for discovery of R„ one of the de
fendants. the secretary-treasurer of the society. All the defendants were 
represented by the same advocate, who had attended such examination 
on behalf of all the defendants, and cross-examined the witness.

Held, that the testimony given on such examination was admissible as 
evidence against all the defendants as well as against R. himself.

Plaint ill' proved that the opera in question, and an assignment to him of 
the sole right of dramatic representation thereof, had been duly regist
ered at Stationers’ Hall. On said examination 13. testified that he knew 
the opera in question, and that the performances complained of were 
meant to be performances of this opera, lie also identified one of the 
programmes used on the occasions in question, and what he thought to 
be a poster advertising the performances, ltoth programme and poster 
designated the opera by its registered name, and specified the author and 
composer thereof. L. also testified at the trial that he knew the opera 
in question, which he had seen and heard performed many times ; that 
he had been present at one of the performances complained of. and that 
what had been performed on such occasion was the opera in question.

Held, that this was sufficient proof of the identity of what was performed 
by defendants with the opera in question, and consequently of the 
infringement.
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Per \\ etmore, J.—Objection to secondary evidence of the contents of a 
written document must be distinctly stated when it is offered, and if not 
objected to it is received, and is entitled to its proper weight, and the 
weight to be attached to it will depend upon the circumstances of each

Each programme of an entertainment is an original document, not a mere

Per McGuire, J.—The rule excluding oral testimony of a witness of the 
contents of a written document which he had read was not applicable to 
the present case. What was sought to be proved was not the contents of 
any book or document, but the resemblance or identity of two perfor
mances, partly verbal, partly musical, and partly made up of dramatic 
action, gesture, and facial expression.

Sufficiency and admissibility of evidence of resemblance or identity of the 
performance or of copy with original discussed.

Judgment of Richardson, J., reversed.

[Richardson, J., October 29th, 1900.
[Court en banc, March 7th, 1901.

The action was tried before Richardson, J., June 22nd, 26th 
and 28th, 1900.

Ford Jones, for plaintiff.
T. C. Johnstone, for defendants.

The pleadings and evidence are sufficiently set forth in the 
judgment. No evidence was adduced on behalf of the defendants.

October 29th, 1900.

Richardson, J. :—By the plaintiff’s claim he asserts :—

1. He is the assignee of a copyright in a musical composition 
or comic opera, “The Pirates of Penzance,” registered 18th Au
gust, 1880.

2. Defendants on 27th and 28th December, 1899, infringed 
plaintiff’s copyright by representing or causing to be represented 
(without plaintiff’s consent) the said musical composition at a 
place of dramatic entertainment, that is, the Town Hall, Regina.

Damages claimed, $200.
Injunction and costs.
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Defence.

1. That plaintiff is not assignee of the alleged copyright.
2. That said musical composition was not copyrighted.
3. Defendants did not nor did any of them infringe the said 

ci pyright by representing or causing to be represented as alleged.
4. Plaintiff’s claim discloses no cause of action.
At the hearing Mr. Jones appeared for plaintiff and Mr. John

stone for defendants.
Before submitting any testimony the plaintiff’s counsel drew 

attention to the fact that no notice had been given by the defen
dants under the Copyright Act, 1842, 5 & 6 Viet. (Imp.) c. 45, s. 
16, and consequently the plaintiff’s title trt the copyright was ad
mitted.

When this Act was passed an entirely different system of 
pleading was in use from that brought into operation by the Judi
cature Act, 1873, practically followed in this Court. By section 
26 of that Act, 5 and ti Viet. c. 45, the general issue was plead
able, under which a defendant could give special matter in evi
dence. The importance of giving notice of objection a defendant 
intended to rely upon at the trial is obvious, as otherwise the 
plaintiff would be ignorant of what might be set up on the trial 
and be taken by surprise. Since 1873, when, as in this case, the 
facts on which the defence is based are set out in the pleadings it 
has been held ( Dicks v. Yates (1880), 18 Ch.I). 76, in appeal, and 
I follow this), that the notice called for by section 16 is sufficient
ly given if the facts intended to be relied upon are stated in the 
pleadings.

By them the defendants simply traverse the facts on which 
plaintiff asserts his right of action, and before he can recover in 
his action the plaintiff is required to prove them.

Towards proving them :
1. The plaintiff put in exhibit “A,” a certificate purporting 

to be signed by the registering officer appointed by the Stationers’ 
Company under Imperial Act 5 & 6 Viet. ch. 45, shewing that on 
August 18th, 1880, William Schwenck Gilbert and Arthur Sey-
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mour Sullivan, alleging themselves to be proprietors of the sole 
liberty of representation or performance of a dramatic or musical 
composition entitled, “The Pirates of Penzance,” the time and 
place of first representation or performance being the Bijou Thea
tre. Brighton, Devon, 30th December, 1879, of which they, Gilbert 
and Sullivan, were the author or composer, obtained an entry 
thereof in the book of Registry of Copyrights and Assignments 
kept at the Hall of the Stationers’ Company pursuant to the Act 
above named.

2. The plaintiff followed exhibit “A” by putting in exhibit 
“B,” a certificate of the same officer showing that on 18th Decem
ber, 1893, the same Gilbert and Sullivan assigned to the present 
plaintiff the sole liberty of representation or performance of the 
dramatic piece or musical composition described in exhibit “A” 
for Great Britain and Ireland (outside the four-mile radius of 
London), Canada, Australia, and all British colonies and posses
sions, also for the continent of Europe (in the English language).

These two exhibits “A” and “B” established, section 11 
(their authenticity not having been questioned), the proprietor
ship and the assignment of the dramatic piece or musical compo
sition as therein expressed, with the time and place of its first re
presentation or performance, so far as the right of representation 
or performance of the same extends within the limit named, in 
the plaintiff as assignee of the composers.

The examination before the clerk of one of the defendants, 
Briggs, for discovery was put in, in which he stated that he knew 
a comic opera called “The Pirates of Penzance,” and had heard 
what was so called ; that the comic opera he knew and had seen 
is practically the same ; that he last heard it performed on 27th 
and 28th December, 1899, in the Town Hall, Regina; that admis
sion to these performances was by tickets sold to such of the pub
lic as chose to purchase them, of which numbers availed them
selves and did attend ; that the performance was got up and made 
by the Regina Musical Socity, an unincorporated society of which 
all the defendants were members, and of whom all except the de
fendants, Ilaultain, Hogg, Goggin, Fraser and Pocklington took 
part in the performance.
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With the exhibits put in on this examination, identified by 
Briggs, is a public advertisement or poster, giving public notice 
that the Regina Musical Society intended to perform “Gilbert 
and Sullivan’s opera, The Pirates of Penzance,” at the place and 
on the dates I have referred to, to which the public would be ad
mitted on paid-for tickets.

Briggs further stated that at a meeting of members of the so
ciety, held in September, 1899, at which defendants Dennis, Gog- 
gin, Brown, Poeklington and Napier were present, it was agreed 
upon to produce and entertain the public with the opera named ; 
that early in November a notice was received demanding payment 
of license fees to plaintiff as a condition for allowing the proposed 
performance, it being protected by copyright, and that as some 
members of the society had learned that in other places, which he 
named, the same opera had been performed without license fees 
being paid, no notice beyond acknowledging its receipt was given 
to that letter. Mr. Briggs produced vouchers and accounts show
ing receipts and expenses in connection with the performance, 
and further stated that no permission was ever asked or obtained 
from any person so far as he knew for the production of the 
opera, nor did he know of his own knowledge whether or not the 
opera of “The Pirates of Penzance” is or ever was copyright; 
that the scores of the opera the society produced were obtained 
from New York before its production, and returned after, they 
being only hired for the occasion.

Mr. LeJeune was called as a witness. ITe was present at the 
public performance of 28th December, 1899, and purchased and 
paid for a ticket which admitted him. He identified defendant 
Poeklington as one who took part in the performance, and several 
of the others named by Briggs. He, about twenty years ago, in 
England, saw and heard an opera which had been publicly adver
tised to be performed, as stated in the advertisement, by one of 
the D’Oyly Carte Companies as “The Pirates of Penzance,” and 
what he heard produced 28th Deceml)er, 1899, was the same he 
had heard in England twenty years ago.

By the production of exhibits “A” and “B” the plaintiff's 
right to bring his action is established. Then, by his claim, the
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plaintiff charges the defendants with having given representation 
in public of the opera “The Pirates of Penzance,’' of which he 
holds the copyright as assignee of the author, without his permis
sion.

The defence set up in the action, that is, the defendants did 
not, nor did any of them, infringe said copyright by representing, 
or causing to be represented, the said composition at a place of 
public entertainment known as the Town Ilall in the town of Re
gina, raises the question whether or not the representation proved 
to have been made infringed the rights of the plaintiff secured to 
him by the registration at Stationers’ Ilall, and upon the plaintiff 
devolves the onus of establishing :

(1) The original composition to which the certificate of regis
try relates.

(2) That what was performed on the occasions, or either of 
them, at the dates named, was practically the same as contained 
in the original composition, in order to convince the Court of the 
identity of the production in Regina with the original composition 
alleged. The original composition itself, which would he the best 
legal evidence of its contents, was not produced, nor was its non- 
production accounted for in order to admit secondary evidence of 
its contents.

Le Jeune’s statement that twenty years ago he heard in Eng
land a company advertised as D’Oyly Carte's, who at best has 
only been the owner of the copyright seven years, perform what, 
according to his memory, was performed under a like name or 
title in Regina, in my judgment, falls far short of compliance 
with the rule laid down in Boosey v. Davidson (1849), 13 Q.B.D. 
257; 18 L.J.Q.B. 174; 13 Jur. 678, and Lucas v. Williams, [1892] 
2 Q.B. 113; 66 L.T. 706, and is insufficient to raise the presump
tion of identity on which the plaintiff’s case depends.

As I had already on an interlocutory application decided that 
the plaintiff’s statement of claim was sufficient in point of law, 
reference to clause 4 of the defence is not now necessary. ’

The plaintiff appealed. The appeal was heard December 3rd 
and 5th, 1900.
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Ford Jones, for appellant :—Though the term “copyright” is 
often used to designate the right in question (Cunningham & 
Mattinson's Precedents of Pleading, 2nd ed., 246; Ruling Cases, 
Vol. 9, 868 ; Encyclopaedia of Laws of England, Vol. 3, 398) it is 
so used incorrectly. This “sole right of dramatic representa
tion” is distinct from “copyright” proper—Chappell v. Boogey 
(1882), 51 L.J. Ch. 625, 21 C.D. 232, 46 L.T. 854, 30 W.R. 733; 
Clark v. Bishop (1872), 25 L.T. 908. Copyright is strictly pro
tected by the Courts: Walter v. Lane (1900), 69 L.J. Ch. 699, 
(1900), A.C. 539, 83 L.T. 289, 49 W.R. 95; Warne v. Seebohm 
(1888), 39 Ch. I). 73. The remedy is conferred by 3 & 4 Win. 
IV., ch. 15, and 4 & 5 Viet. c. 45. Wall v. Taylor (1883), 52 L.J. 
Q.B. 558, 11 Q.B. I). 102.

The performance complained of need not be in a public place, 
nor for profit : Duck v. Bates (1884), 53 L.J.Q.B. 338, 13 Q.B.D. 
843; Bussell v. Smith (1848), 12 Q.B. 217, 17 L.J.Q.B. 225. No 
guilty knowledge is necessary : Lee v. Simpson. (1847), 3 C.B. 871.

Plaintiffs evidence at trial was not secondary. There is no 
original composition which could have been produced. Registry 
of copyright of a drama and of the sole right of representation 
thereof is effected by making an entry in the register at Sta
tioners’ Hall only (5 & 6 Viet. ch. 45, sec. 20), and a copy is not 
deposited anywhere, as is the case with books, etc. (5 & 6 Viet. ch. 
45, secs. 6, 8 and 9.) The evidence was at least sufficient to make 
out a prima facie case. Le Jeune’s evidence was not secondary— 
Lucas v. Williams, | Ï892] 2 Q.B. 113. Lucas v. Williams 
is an authority strongly in favour of the appellant.

T. C. Johnstone and Horace Harvey, for respondents:— 
Power having been conferred upon the Federal Government by 
section 91 of the B. N. A. Act to legislate as to copyright, and that 
Government having passed “The Copyright Act,” the Imperial 
Acts no longer apply. There was no sufficient evidence of in
fringement : Boosey v. Davidson (1849), 13 Q.B. 257; Lucas v. 
William, ante. Plaintiff complains of infringement of copyright, 
but the evidence goes only to show infringement of the sole right
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of representation. The trial Judge’s findings are findings of fact, 
and should not be disturbed. There is no evidence connecting the 
programme and poster with the defendants. The evidence of 
Briggs given on his examination for discovery is an admission, 
and as such can be used against himself only: Saltmarsh v. Ilanly 
(1872), 42 L.J. Ch. 422. *

Ford Jones, in reply:—The Imperial Acts arc still in force in 
Canada: Smiles v. Bel ford (1876), 25 Grant 590, 1 Ü.A.K. 436; 
Routledge v. Lowe (1868), L.R. 3 ILL. 100; Anglo-Canadian v. 
Suckling (1889), 17 O.R. 239. The trial Judge made no findings 
of fact, but even if so, the Court will not hesitate to overrule such 
findings if the Court would not, on the evidence, have come to the 
same conclusion: Coghlan v. Cumberland, 67 L.J. Ch. 402;
118981 1 Ch. 704; 78 L.T. 540; Colonial v. Massey, [1896| 1 
Q.B. 38. Briggs’ examination is available to plaintiff as evidence 
at trial : J. O. r. 224. The exhibits form part of the examina
tion : In re Hinchliffe, [ 18951 1 Ch. 117 ; Hands v. Upper Canada 
Furniture Co. (1887), 12 P.R. 292. Briggs’ evidence can be used 
against all the defendants, they being connected together as the 
officers and committee of an unincorporated society, and being all 
represented by the one advocate, who, on behalf of all, attended 
the examination and cross-examined Briggs: Allan v. Allan & 
Bell, 11894] P. 248; and Saltmarsh v. Hardy (1872), 42 L.J. Ch. 
422, refer to admissions contained in pleadings. Having estab
lished his legal right and its invasion, plaintiff is entitled to an 
injunction and damages as of course: Fullwood v. Fullwood, 
(1878), 9 Ch. D. 176; Cooper v. Whittingham (1880),*15 Ch. I). 
501; Shrlfcr v. City of London El. L. Co., |1895| 1 Ch. 287; 
Ager v. P. d; O. Steam Sav. Co. (1884), 26 Ch. D. 637 , Warnc 
v. Seebohm (1888), 39 Ch. D. 73. Plaintiff paid to defendants’ 
advocate their taxed costs in the Court below. This amount 
should be refunded by defendants to plaintiff.

March 7th, 1901.

Wetmore, J. :—This was an action for infringing the plain
tiff’s rights as assignee of the copyright in a musical composition
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or comic opera called “The Pirate of Penzance,” by representing 
or causing the same to be represented without his consent at a 
place of dramatic entertainment known as the Town Hall in 
Regina. The plaintiff claims damages and an injunction restrain
ing the defendants from representing or causing to be repre
sented without his consent the said musical composition or comic 
opera during the term of the copyright. The right infringed 
was really the sole right of representation or performance of the 
piece or composition. In the shape the ease was presented to this 
Court nothing, however, turns upon that fact. A question of 
law was raised by the fourth paragraph of the statement of de
fence. It does not appear from the appeal book to have been 
urged before the learned trial Judge, and it was not urged before 
this Court on appeal. I assume, therefore, that it was aban
doned. Probably the defendants’ counsel was satisfied that it 
could not be successfully put forward.

The learned trial Judge in effect found that the proprietor
ship of the sole right of representation in Canada of a dramatic 
piece called ‘‘The Pirates of Penzance” was vested in the plain
tiff. This finding was not questioned by any of the parties to 
this action. The learned Judge, however, found that the evidence 
failed to establish that the composition or comic opera in question 
performed at Regina was identical with the original the right to 
represent which was registered in the book of the Stationers’ 
Company, and he, therefore, gave judgment for the defendants. 
From this judgment the plaintiff appealed.

It was urged on behalf of the defendants that, assuming that 
all the evidence offered on the part of the plaintiff and received 
by the trial Judge was properly received, the finding was correct. 
And it was also urged that a portion of the evidence, namely, the 
examination of Briggs, one of the defendants, was improperly 
received, and that in the absence of such testimony there was no 
evidence to establish the identity of the piece performed at 
Regina with that registered. I will first deal with the question 
of the admissibility of this testimony.

The defendants’ factum alleges that the evidence of Briggs 
was put in subject to objection. The plaintiff’s counsel at the



VOMMKftCIAL r •OUTS. 26511.]

argument stated that no objection was taken to the reception of 
it. I can find nothing in the appeal book which shews that the 
reception of this testimony was objected to. I made enquiry of 
the trial Judge whether any and what objections were taken to 
its admissibility, and he informs me that when the evidence was 
tendered counsel for the defendants raised the objection that the 
exhibits referred to by Briggs in his examination were not pro
perly before the Court, because there was no notice to produce 
them, and stated that when Briggs was examined before the clerk 
he had objected to their production, but his objection was over
ruled, and he renewed the objection before the Judge. It does 
not appear that any other objection was then taken to the admis
sibility of this evidence. There was nothing in this objection. 
In the first place the minutes of the examination before the clerk 
do not disclose that the defendants’ counsel took any such objec
tion except as to one question respecting the contents of certain 
correspondence between Briggs and one Tams. Briggs answered 
that question subject to the objection, but the answer was entirely 
immaterial and does not affect the matters in issue. So far as 
certain documents were concerned, counsel for the defendants 
refused to produce them for reasons stated by him. and the Clerk 
ruled with him. I think possibly the plaintiff had more reason 
to complain of that ruling than the defendants had. So far as 
the clerk’s minutes of the examination shew the exhibits actually 
put in at Briggs’ examination were put in without any objection 
whatever. But apart from this there was nothing in the objec
tion. The only object of a notice to produce is to enable the 
party giving it to put in secondary evidence of the contents of a 
writing if the original, being in the possession of a party to the 
suit to whom the notice is given, is not produced. If the party 
chooses to produce the original without notice, or if the person 
desiring to put in the original gets possession of it and puts it in, 
it is no objection that a notice to produce was not given. The 
exhibits in question were not copies, they were originals, so I 
gather from the clerk’s minutes and the examination.

18—c.l.r.—’03.

^
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After Briggs’ examination was put in, and during the argu
ment of the case upon its merits, a question was raised as to the 
effect of that testimony, and that was that it was only admissible 
as against Briggs, and did not affect the other defendants. That 
question was also raised on appeal, and it, in my opinion, requires 
careful consideration. The examination of Briggs was taken 
under Rule 201 of The Judicature Ordinance, and was offered in 
evidence and received under Rule 224. There can be no doubt 
that this testimony was admissible as against the defendant 
Briggs, and I am of opinion that under the rule it was admissible 
against the other defendants, or, in other words, that it was 
testimony in respect to the whole case. The defendant Ilaultain 
was president, Brown vice-president, Briggs secretary- 
treasurer, Dennis conductor and manager, and the other 
defendants members of the committee of management of an un
incorporated society known as The Regina Musical Society, which 
it is alleged infringed the plaintiff’s right to represent the piece 
in question. The object of Rule 201 is for discovery, to obtain 
from a party to the suit opposed in interest to the examining 
party evidence, not merely as against the party examined, but 
for the purpose of the case, and Rule 224, which allows the evi
dence to be put in, does not limit the effect of such testimony or 
provide that it may only be put in as against the party examined. 
Why should it be necessary to recall the party examined and 
reswear him, and go all over the ground again ? Allan v. Allan, 
[1894] V. 248, was cited on behalf of the plaintiff. It seems to 
me that it is only important, in so far as the question involved 
in this case is concerned, in that it establishes that it is not open 
to the defendants to object to the testimony on the ground that 
there was no opportunity to cross-examine Briggs on behalf of 
the other defendants, because Mr. Johnstone appeared at the 
examination for all the defendants, and was at liberty to cross- 
examine the witness if he wished to do so. I am not prepared to 
state what the consequences might have been as to the admissi
bility of this testimony as against the other defendants if counsel 
for such defendants had not had an opportunity of cross-exam-
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ining Briggs. Salt marsh v. Hardy (1872), 42 L.J. Ch. 422, was 
cited for the defendants. That was a suit by a wife against the 
trustee in bankruptcy of her husband to establish her equity to a 
settlement. The husband was a party defendant, and filed an 
answer, in which he admitted a certain statement in the plain
tif! s bill. The plaintiff asked to put this admission in as against 
all the defendants, and counsel for the trustee in bankruptcy 
objected that it was not evidence against his client. The Lord 
Chancellor at first was disposed to overrule the objection, but 
eventually allowed it. lie evidently allowed it on the ground that 
being an admission, it was only evidence against the party making 
it, and, moreover, that ft party to a suit making an admission in 
his answer, in the manner the husband had, does not hind him
self to the truth of it. He merely submits to have it considered 
true as against himself for the purpose of the suit. It must be 
remembered that the testimony of Briggs is not merely an ad
mission by Briggs, it is sworn testimony by him of facts within 
his knowledge.

Having reached the conclusion that Briggs’ examination was 
admissible, as well as against all the defendants as against him
self, I am of opinion that the establishes a fair primâ
facie case against at least some of the defendants, and that the 
judgment of the trial Judge ought to be reversed.

The evidence established that the sole liberty of representation 
or performance of “The Pirates of Penzance,’’ a dramatic piece 
or musical composition, of which William Schwenck Gilbert and 
Arthur Seymour Sullivan were the author and composer, was 
registered at Stationers’ Hall in favour of the author and com
poser on the 18th August, 1880, and that an assignment of such 
sole right to the plaintiff was registered there on the 18th Deeem- 
ber, 1893. These facts were found by the trial Judge and were 
not disputed at the hearing of the appeal. Briggs testified in 
substance that lie knew an opera called “The Pirates of Pen
zance,’* and that he had heard an opera called “The Pirates of 
Penzance” at the town hall in Regina on 27th and 28th Decem- 
ber, 1899, which was intended to be the same as the opera which

C0C
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lie knew called “The Pirates of Penzance;” although it was not 
identically the same, and that this opera was so produced at the 
town hall by the Regina Musical Society. These productions 
were the infringement complained of. Briggs also produced a 
programme which he testified was a copy of the programme of 
the performance given by such society on the occasions referred 
to, and that programme * on its face that the programme 
was of “Gilbert and Sullivan’s Opera, The Pirates of Penzance.”
I may remark that Briggs testified that this was “a copy of the 
programme.” I do not understand him to have meant that it 
was a copy of an original document. We all know that a number 
of programmes of such performances are printed for the use of 
the people going to the performance, and circulated among them, 
and 1 understand Mr. Briggs to mean that the document put in 
evidence was a copy of one of those programmes, and therefore 
it was not secondary evidence. I mention this in view of what I 
have hereinbefore held as to the admissibility of the testimony. 
Returning to the effect of the testimony, we have the fact estab
lished that the society caused to be published programmes stating 
that th<i opera they were performing was Gilbert and Sullivan’s 
Pirates of Penzance. Briggs also produced a poster, which he 
stated he thought was a poster advertising the performance. He 
did not rememlier having seen them; he had nothing to do with 
the advertising, but lie knew from the accounts that the perform
ance in question was advertised, and that this poster was put in 
evidence. Now, all this evidence as to the poster was received 
without any valid objection. The only objection raised, as I have 
stated, was that no notice to produce had been given. It was not 
necessary to give a notice to produce in order to enable testimony 
of that character to lie given or put in. I can conceive of a most 
serious objection to the reception of this poster, but it was not 
raised before the trial Judge or on this appeal. And I am very 
strongly of opinion that an objection to the reception of testimony 
cannot be raised after the case is closed. So we have this poster 
in evidence. It refers to the performances in question, and states 
that “The Regina Musical Society” will perform “Gilbert and

_
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Sullivan’s opera, The Pirates of Penzance.” We ought to assume 
that the opera which the society advertised they would perform 
was the one they actually did perform. In fact, I think the evi
dence establishes that, apart from any assumption. I have re
ferred to the testimony of and respecting the poster. That testi
mony might be struck out and the strength of tin* plaintiff’s case 
not impaired, because the evidence of and respecting the pro
gramme would remain with all the inferences to be drawn there
from. Lucas v. Williams, [1892] 2 Q.B. 113; 66 L.T. 706, was 
an action for the infringement of copyright in a painting by 
Marcus Stone. The original picture was not produced in evi
dence. The alleged infringement was a sale of a photograph of 
a picture, and at the time of the sale a card was attached to the 
photograph with the words “Painted by Marcus Stone, R.A.,” 
upon it. The Court held that there was evidence in that case for 
the jury, that the picture which the defendant sold was a copy of 
the original picture, in respect of which the plaintiff had copy
right, and the verdict was sustained. The judgment did not 
altogether turn upon the fact that the photograph had this card 
attached to it. In fact, the especial weight was given to other 
testimony which was given, but Lord Esher, M.R., in delivering 
his judgment, stated (see p. 117) :—“There was more proof in 
the present case, because on one of the pictures sold by the defen
dants were the words, ‘ Painted by Marcus Stone, R.A.,’ which is 
some evidence of an admission by the defendants that the picture 
which they sold was a copy of the picture painted by that artist.” 
So, in my opinion, going a step further than Lord Esher, the 
announcement made by the society in their programmes that the 
play they put on was Gilbert and Sullivan’s opera The Pirates 
of Penzance, afforded, with the other testimony in the case here
inbefore and hereinafter reft rred to. strong prima facie evidence 
that it was the piece or composition of which William Sell wen ke 
Gilbert and Arthur Seymour Sullivan were the author and 
composer. Then there was the evidence of Henry Le Jeune, who 
swt re that lie knew the opera “The Pirates of Penzance,” of 
which W. S. Gilbert and A. Seymour Sullivan were the author 
and composer, that he had heard and seen performances of it
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several times, that the first time he heard and saw it it was 
advertised as by one of the plaintiff’s companies about twenty 
years before the trial, and that he heard and saw the same opera 
performed in Regina on 28th December, 1899. There was no 
objection whatever raised to the reception of this testimony, and 
counsel for the defendants declined to cross-examine the witness. 
The learned trial Judge commented on the fact that Le Jeune 
swore that twenty years before he had heard and seen the opera, 
as advertised by one of plaintiff’s companies, and that the plain
tiff had only been owner of the right since December, 1899. Le 
Jeune swore to about twenty years before, and there was nothing 
improbable in it, for one of the plaintiff’s companies might have 
put on the piece by license of the author and composer, who then 
had the sole right of representation, just as the defendants in 
this ease might lawfully have performed it at Regina if they had 
complied with the request of the plaintiff’s advocates, and paid 
the royalty they demanded. The trial Judge found for the de
fendants, because he was of opinion that the evidence of identity 
fell short of compliance with the rule laid down in Booscy v. 
Duriitson (1849), 13 Q.B. 257; 18 L.J.Q.B. 174; 13 Jur. 678. 
and Lucas v. Williams, [1892] 2 Q.B. 113; 66 L.T. 706, above 
cited. I do not understand Booscy v. Davidson (1849), 13 Q.B. 
257 ; 18 L.J.Q.B. 174; 13 Jur. 678, as laying down any rule as 
to what evidence is necessary to prove identity between the piece 
or composition registered and that by which its right of repre
sentation is alleged to be infringed. That case turned partly on 
the question of the admissibility of certain testimony, not upon 
the effect which that testimony would have had if it had been 
admitted. The action was brought for the infringement of the 
plaintiff's copyright in musical pieces taken from Bellini’s opera 
of “La Somnambule.” The infringement was by publishiiuj the 
pieces. Bellini was an Italian, and the defendant called a witness 
who stated that the opera was represented at Milan about March, 
1831. The witness was then asked whether he had seen printed 
copies of some of the airs in ‘‘La Somnambula,” in the shops at 
Milan prior to 10th June. 18311 This question was objected to
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at the trial and rejected on the ground that it amounted to 
parol evidence of the contents of a written document without 
accounting for the of the original. In other
words, that tlie evidence ottered was secondary evidence, and was 
not admissible for the reasons stated. This ruling was upheld 
by the Court of Queen's Bench. The same witness testified that 
before the 10th June, 1801, he had heard persons in society sing 
parts of the opera in question at a piano with printed music 
before them as if performing therefrom. (1 have extracted this 
from the judgment of Lord Denman, at p. 177 of the Law Jour. 
Rep. It is slightly different from what the reporter alleges that 
the testimony was. 1 assume that Lord Denman’s statement 
would most likely be correct.) It does not appear from the re
port in tin- Law Journal that the admission of this evidence was 
objected to. The defendant was endeavouring to shew that there 
was a publication not merely a representation of the opera in 
« l nest ion prior to 10th June, 1831, the date of entry at Stationers’ 
Hall. The'trial Judge ruled that there was no evidence of such 
publication. According to the judgment referred to, “the evi
dence in question was adduced to shew that the printed paper 
lying before the musical performer had been purchased in the 
usual way, . . . and also that its contents were the same as 
those of the work registered by the plaintiff.” The Court held 
that for the then argument it might be assumed that the printed 
paper lying before the musical performer had been purchased in 
the usual way, but that “the printed paper itself is the legal 
evidence of its contents, and that the plaintiff had a right to 
object that there was no legal evidence of its contents unless it 
was produced or accounted for.” It will be borne in mind that 
the witness in that case dut not inspect the printed paper that 
was before the performer. Ilis testimony was the same as if 
some person attempted to prove the contents of a written docu
ment. and that they were the same as another document, because 
In* had heard a third person read from the document first men
tioned. I can quite understand that evidence of that character, 
even if admitted without objection, would prove nothing. Rut,

4^389369
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suppose the witness lmtl gone further, and sworn that he in
spected and read the printed paper, and that it was the opera in 
question, and that such evidence had been tendered and received 
without objection. Would it prove nothing? I am of the opinion 
that it would amount to evidence of the contents of the paper so 
inspected and read by the witness. I do not understand the 
judgment in Booscy v. Davidson (1849), 13 Q.B. 257, to intend 
to decide the contrary. If it did, I most respectfully beg leave 
to dissent from it in that respect. My understanding of this rule 
has always been that objection to secondary evidence of the con
tents of a written document must be distinctly stated when it is 
ottered, and if not objected to, it is reeeiyed and is entitled to 
proper weight, and the weight to be attached to it will depend 
upon the circumstances of each case. I think that this is borne 
out by the text in Roscoe’s Nisi Prias Evidence (16th ed.) 7, and 
Williams v. Wilcox (1838), 8 A. & E. 314, there cited. The rule 
laid down in that case is a safe one, not only for the rea
sons stated by the same learned Judge (Denman, C.J.), but 
because it is quite possible if the objection is raised the party 
offering the testimony may be able to account for the non-pro
duction of the original. In Lucas v. Williams, 118921 2 Q.B. 113, 
the evidence in question there was objected to when tendered. 
The evidence was received, and at the argument it was urged 
that the evidence ought not to have been received, because it was 
secondary evidence, but the Court held that it was properly 
received, because it was original evidence. While I am not pre
pared to hold that the testimony of Briggs or Le Jeune is of the 
same character as that in Lucas v. Williams {supra), 1 am in
clined to think that the trend of that case is more favourable to 
the plaintiff than to the defendants in the case now under con
sideration. It is certainly in favour of the plaintiff in that it 
establishes that it is not necessary in every case to produce tin1 
original of the book, piece, composition, or picture the copyright 
or sole right of representation of which is registered at Station
ers’ Hall. Giving the weight to the evidence of Messrs. Briggs 
and Le Jeune to which it is entitled, it having been received
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without objection, and to the exhibits produced by Mr. Briggs, 
to which I have already referred, I have come to the conclusion 
that the opera performed at Regina was the piece or composition 
of which the plaintiff had the sole right of representation. That 
the Regina Town Hall was a “place of dramatic entertainment’’ 
within the statute is beyond question. Tickets for admission of 
the publie were sold. The hall was,there fore, used for the public 
representation for profit of the opera, and comes within the deci
sion in Russell v. Smith (1848), 12 Q.B. 217.

The next question which arises is how many and which of the 
defendants are liable. The evidence establishes that the perform
ance complained of was produced and put on by The Regina 
Musical Society, before referred to. There can be no doubt as to 
the liability of the defendants Dennis, Brown, Briggs, Hamilton, 
Martin, Napier, Balfour, and Pocklington. That is, assuming 
there was any liability by any person, because they took an «actual 
part in the performance, and this was practically conceded by 
the defendants’ counsel. I am of opinion that there is also 
evidence to fix the liability of the defendant Goggin. While it is 
true that there is no evidence to establish that he took an actual 
part in the performance, the evidence of Briggs establishes that 
Mr. Goggin was a member of the executive committee of the 
society, or committee of management; that a meeting of such 
committee was held, at which he and others were present, when it 
was decided that the society should take up “The Pirates of 
Penzance;” that the productions in question were the result of 
that decision, and that all who were present agreed to the pro
position. Then, at a meeting on 29th September, 1899, Mr. 
Goggin was present and seconded a resolution: “That the secre
tary be instructed to write to Tams, of New York, regarding 
rent of orchestral and vocal scores.” This resolution was 
carried, and Briggs swore that that resolution referred to rent
ing orchestral and vocal scores of the opera in question for the 
performance thereof in December (the time when the perform
ances complained of were had). Then, as appears by the 
minutes, Mr. Goggin seconded a resolution “That Messrs. Poek-
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lington, Balfour, and Hamilton he a stage committee.” This was 
also earried. and evidently has reference to the same perform
atives. This sufficiently fixes Mr. Hoggin with taking an active 
part in procuring the representation to be performed, and the 

m rights infringed. I am also of opinion that there was 
evidence sufficient to fix the liability on the defendant Hogg, 
although it is not so strong as that to which I have referred as 
fixing tin* liability on the defendant Hoggin. Mr. Hogg was a 
member of the executive committee, and. while there is no evi
dence that he was present at the meeting of that committee which 
resolved to put the performance on the stage, he was present at 
a meeting of the committee on loth November, and seconded a 
resolution ‘‘That Mr. Dennis be authorized to procure the neces
sary coats ‘for policemen and wigs.' ” This was carried, and 
Mr. Briggs swore that it referred to c s to be used in the
productions in question. That is, in my opinion, sufficient to fix 
his liability. I have some doubts whether there is sufficient 
evidence to fix liability on the defendant Hanltain. While it is 
true that he was president of the society, there is no evidence to 
shew that he was present at any meeting which authorized the 

or performance of the opera, or at which any action 
was taken or had respecting its production or performance. It is 
true that he was present at a couple of rehearsals, and took part 
in the chorus thereat, hut, as the other members of the court are 
of opinion that this is sufficient to fix his liability, my doubts are 
not sufficient to warrant my dissenting. I can discover no evi
dence whatever to fix liability on the defendant Fraser.

It is not necessary to support this action, for the plaintiff to 
prove registration under “The Copyright Act” (R.S.C. ch. ti‘2). 
the Imperial Act, 5 & I» Viet. ch. 45, applies to Canada by express 
enactment. The Dominion Act has no provision relating to the 
right to dramatic representation, and, moreover, the reasonings 
of the learned Judges in Smiles v. Belford (1896), 1 A.R. 43fi. 
appear to me as quite conclusive, so far as the question is con
cerned. As to the question of damages and costs, I am of opinion 
that the Imperial Act, 51 & 5‘2 Viet. ch. 17, applies to this conn-
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try. and that tin* damages should he for such an amount as this 
Court considers reasonable, and that the costs should he in the 
discretion of the Court.

The judgment of the trial Judge should lie reversed, and 
judgment entered in the Court below against all the defendants, 
except the defendant Fraser, for thirty-five dollars (tJCÎô.OO) 
damages and costs, and that the defendants, except Fraser, 
should he restrained by injunction order from representing or 
causing to be represented without the authority or consent of the 
plaintiff or of his assigns, the said musical composition or comic 
opera called “The Pirates of Penzance” during the term of the 
sole right of representation therein, and that the said defendants, 
except Fraser, pay to the plaintiff his costs of this appeal. Under 
the circumstances there will be no costs to the defendant Fraser 
either here or in the Court below. The costs paid by or on behalf 
of the plaintiff to the defendants' advocate to he repaid by the 
defendants.

McGvire, J. : —The plaintiff appeals from the judgment of 
Mr. Justice Richardson, dismissing the plaintiff’s action brought 
to recover damages for infringement, by the defendant, of what 
is described in the statment of claim as his copyright in the musi
cal composition or comic opera called “The Pirates of Penzance,” 
but which would he more accurately described as an infringement 
of his sole right of.representation or performance of said opera, 
on the 27th and 28th of December. 1899. at Regina.

The plaintiff claims that he is the proprietor of the sole right 
of representation or performance of said dramatic piece or musi
cal composition by virtue of an assignment by the authors, Messrs. 
Gilbert and Sullivan, that such right extends to Canada, and that 
the defendants infringed his said rights by representing and per
forming said opera at a place of dramatic entertainment at Re
gina on the dates mentioned without his license or consent. The 
defendants deny the assignment, that the said musical composi
tion was copyrighted, and the alleged infringement, and object 
that the statement of claim does not disclose any cause of action, 
because it does not show where the alleged copyright was obtained

ÜS
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or how it was assigned or that the assignment was registered, or 
that the representation complained of was for profit. At the trial 
the plaintiff put in a certified copy of the entry in the hook of 
registry of copyrights and assignments kept at the Hall of the 
Stationers’ Company pursuant to Act of Parliament, 5 & 6 Viet. 
(Imp.) ch. 45, being the original entry by the authors, W. S. Hil
bert and Arthur S. Sullivan, on August 18th, 1880, of a “dram
atic piece or musical composition,” the title of which was “The 
Pirates of Penzance, or The Slave of Duty—Comic Opera,” and 
the first representation or performance of which was at the 
“Bijou Theatre, Brighton, Devon, on 30th December. 1870:*' also 
a certified copy of an entry in said book on December 18th, 1803. 
of an assignment of the sole liberty of representation or perform
ance of said opera, described in the above entry, from said Sulli
van and Gilbert to the plaintiff for, among other places, Canada. 
These copies had underwritten certificates duly signed and 
stamped by Charles Robert Risington, describing himself as 
“Registering Officer appointed by the Stationers’ Company,” 
pursuant to sec. 11 of said Act, 5 & 6 Viet. ch. 45. By said sec
tion the said book of registry is required to be kept at said hull, 
and the officer appointed by said company is authorized to give 
a copy of any entry in said book certified and impressed with the 
stamp of said company, and it further makes such certified copy 
prima facii proof of the proprietorship or assignment of copy
right or license as therein expressed, and in the case of dramatic 
pieces or musical compositions it shall be primé facie proof of 
the right of representation or performance. The learned Judge 
in the judgment appealed from found that the production of the 
certified copies above mentioned established the plaintiff’s right 
to bring his action for any unauthorized representation or per 
formance of said opera, and nothing was shown in the argument 
before this Court to affect the correctness of such finding.

The learned Judge, however, dismissed the action on the soli 
ground that the evidence was not sufficient to establish the iden 
tity of the composition to which the certificates relate with tin 
opera shown to have been performed by the defendants. Flic evi-
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dence before him on that point was that of Mr. LeJeune, given 
orally at tin- trial, lie swore that he knew the opera “The Pirates 
of Penzance,” a and composer W. S. Gilbert and A. Sey
mour Sullivan—had heard and seen the performance several 
times. First time was about twenty years ago—when it was ad
vertised as by one of the plaintiff’s companies—that he last saw 
it performed on *28th December, 1899, in ltegina, and that the 
performance in Regina was the same lie had heard and seen 
twenty years ago. and he mentions that the defendant Dennis 
was the conductor of the representation, and that the defendants 
Brown, Briggs, Hamilton, Napier, Balfour and Pocklington took 
part in the performance on ‘28th December, 1899. This witness 
was not cross-examined by the defendants’ advocate. The learned 
Judge took the view that this evidence “falls far short of compli
ance with the rule laid down in Boost y v. Davidson (1849), 13 
Q.B. ‘257, and Lucas v. Williams, [1892 ] ‘2 Q.B. 113, and is insuf
ficient to raise the presumption of identity on which tin* plain
tiff's case depends.” In Boost y v. Davidson the evidence relied 
on was that of a man who asserted that some sixteen years before 
he had seen in Milan a printed copy of the music in question, 
which statement, if sufficient, would have destroyed the plaintiff’s 
copyright on the ground of prior publication in a foreign coun
try. It was pointed out in the judgment there that this evidence 
was an attempt to prove by oral evidence the contents of a docu
ment alleged to be in existence sixteen years before. In the pre
sent case there is no evidence offered as to tin* contents of any 
document or book. Mr. LeJeune says he heard and saw some
thing performed and that that something was the comic opera 
named in the plaintiff’s statement of claim. The performance 
would be something to the eye and the ear—to the
ear by words sung or spoken and with orchestral accompaniment, 
to the eye by the scenery and costumes and by the dramatic action 
of the players. Some at least of this could not well be printed or 
written, and there is no evidence that what Mr. LeJeune speaks 
of ever was so printed or written, lit* is not speaking of the score 
or music from his recollection of seeing the same on paper, lie

0
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says he heard and saw this opera performed several times. Then 
he says he heard and saw the opera that was performed in Regina 
Town Hall on 28th December last, and he says the opera so per
formed was the same as the opera he had seen and heard on the 
previous occasions. Given, a witness with a good memory, a 
trained ear for music, a familiarity with that class of perform
ance and a faculty for observation, the testimony of such a one 
might be much more satisfactory evidence than the attempted 
record on paper of so much of such a performance as is capable 
of being represented to the eye alone on paper. It seems to me 
that the rule rejecting the oral testimony of a witness as to the 
contents of a document he had read does not apply here at all. 
\\ hat is sought to be proved in this case is not the contents of any 
book or document, but the resemblance or identity of two per
formances, partly verbal, partly musical, and partly made up of 
dramatic action, gesture and facial expression. It is quite pos
sible that the argument of the case before the learned trial Judge 
was less full than it was before this Court, and especially would 
more emphasis be laid by the counsel for the plaintiff, on the ar
gument for this appeal, upon the point on which the judgment in 
the Court below was adverse to him. The learned Judge was pos
sibly of opinion that by the copyright law in England a copy of 
the dramatic piece or musical composition was required to be de
livered at the British Museum under section 6 of 5 & (5 Viet. ch. 
45, or at the Stationers’ Company’s Hall, under section 8. These 
sections, however, speak only of books, and the opera in this case 
comes within not the definition of a “book” but of a “dramatic 
piece. By section 20 the “provisions hereinbefore enacted in 
respect of the property of such copyright and of registering the 
same shall apply to the liberty of representing or performing any 
dramatic piece or musical composition . . . except that the 
first representation or performance of any dramatic piece or mus
ical composition shall be deemed equivalent .... to the 
first m of any book.” The provisions as to “ property ”
are in section 3, and as to “registering” in section 11. This lat
ter section, it will be noted, does not make registration compul-

544
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sory—“a register wherein may be registered, etc.” It is section 
24 which makes registration necessary, but only in the case of 
copyright in books by making it a condition precedent to bring
ing an action for infringement. Section 20, it will be remembered, 
speaks of‘‘provisions .... hereinbefore,” which obvious
ly does not include the provisions of section 24. This latter sec
tion, however, expressly (though possibly with superfluous cau
tion) provides that nothing herein shall prejudice the remedies 
which the proprietor of the sole right of representing any dra
matic piece shall have “by virtue of 3 & 4 Wm. IV. ch. 15, al
though no entry shall be made in the book of registry aforesaid.” 
There is, therefore, no statute requiring the delivery at the Brit
ish Museum or elsewhere of a printed copy of a dramatic piece or 
musical composition. If there ever was, therefore, anything which 
could he called an original (in print or manuscript) of “The 
Pirates of Penzance,” it was the manuscript scores furnished by 
Messrs. Gilbert and Sullivan respectively. Will it be argued that 
such original must be produced on every trial for infringement of 
the proprietor’s rights? There is by statute no means provided 
whereby a certified copy of such original could be obtained. There 
are, it is true, the provisions in sections 8 and 13, qualified by sec
tion 20, that certain entries may be made in the book there men
tioned, and that certified copies thereof shall be prima facie proof 
of the right of representation of dramatic or musical pieces.

It comes, then, so far as Le Jeune’s evidence is concerned, to a 
question of whether it is such as to be entitled to any appreciable 
weight, for—as there was no attempt to deny, by any evidence 
tendered for the defence, that the two performances were identi
cal with each other, and with the one referred to in the certificate 
from the Stationers’ Company—the plaintiff must succeed on the 
question of identity if LeJcune’s testimony is entitled to rank as 
at least prima facie evidence of the* fact. I do not understand 
that the learned Judge at the trial rejected Mr. Le Jeune’s evi
dence on the ground of being of no weight. He thought he was 
governed by the decision in Booscy v. Daridson and Lucas v. Wil
liams, supra. As already pointed out, I do not think the former
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case was parallel to this one, and as to Lucas v. Williams, it seems 
to me a fairly strong case for the plaintiff. In that case there 
was an original painting in existence, yet a witness was allowed 
to use an engraved copy of it, and to speak from memory of the 
picture, and to say that the photograph complained of as an in
fringement was a had photograph of the engraved copy of such 
original painting.. In that case, it is true, one of the two things 
between which the plaintiffs sought to prove a sufficient resem
blance to constitute an infringement was in Court, i.e., the in
fringing photograph, but if it was allowable to speak from mem
ory as to one of the two things compared—the painting itself— 
it is only carrying the principle one step further to allow the wit
ness to speak from memory of the other subjects of comparison. 
The Master of the Rolls, in fact, discusses this very proposition, 
but, for an obvious reason, does not actually decide the point. He 
says : “Supposing that neither the alleged copy nor the original 
picture was produced. It is not necessary now to say, and I do 
not say that it would not be sufficient to call a witness who had 
seen both to say that they were exactly alike. ... 1 do not 
know that it is necessary to produce either the original picture or 
the alleged copy.”

Lopes, J., said : “I am of opinion that in an action like this 
you may call a witness to prove the infringement by saying that 
he knows the original picture, and that the alleged copy is exactly 
like it. That is not secondary evidence.” So far as the evidence 
of the witness is concerned, it would seem immaterial whether or 
not he had the copy before him at the moment of expressing his 
belief in their similarity—its production could only be of advan
tage (if any) in enabling the jury to see it and compare it with 
the description given of the original. But that would, as pointed 
out in Lucas v. Williams, affect only the weight of the evidence.

It may be remarked that the language just quoted from Lucas 
v. Williams, and particularly that of Lopes, J., is quite in point in 
this ease. Le Jeune is a witness called “to prove the infringement 
by saying that he knows the original, and that the alleged infring
ing performance was exactly like it. That is not secondary evi
dence. ’9
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As to the proof of identity between the performances Le Jeune 
saw twenty years ago and what is spoken of in the entries in the 
book of Stationers’ Hall, I think the identity of the rather pceul- 
iar name of the piece—of the authors—of there being two authors 
—and of the time of its performance and that by one of the plain- 
tilt’s companies—and that no two different pieces could be regis
tered under the same name—all amount to sufficient to shift the 
onus to the defendants of showing want of identity.

But there was other evidence produced by the plaintiff, the 
examination on oath of the defendant Briggs, who says he was 
secretary of the society to which the defendants belonged, and 
who undertook the representation which constitutes the alleged 
infringement. Before further considering his evidence it is neces
sary to deal with the objection that Briggs’ evidence taken on ex
amination and not at the trial, would bind only himself, and not 
his co-defendants. Rule 224 of the Judicature Ordinance says: 
“Any party may at the trial of an action or issue . . . use 
in evidence any parts of the examination of the opposite party.” 
There is nothing here limiting it to use against himself. The Judi
cature Ordinance permits the cross-examination of such a party 
after his examination in chief and Briggs was. in fact, cross- 
examined by Mr. Johnstone, who was the advocate for all the de
fendants, and who all joined in their defence. I have found no 
case to support the contention that the use of Briggs’ examination 
would be admissible only as against himself. The decision in 
Allen v. Allen and Bell, [18941 P. 248, contains language that 
shows the test to be whether the other defendants or their counsel 
had the opportunity to cross-examine the witness. If they were 
denied that privilege, then the evidence given by a co-defendant 
ought not to lie used against them. In the Allen case, if counsel 
for Hell had been allowed to cross-examine Mrs. Allen, her evi
dence would have been held usable as against him, but as the trial 
Judge refused him such privilege, her evidence ought not to have 
been used against him. Here, as we have seen, the defendant 
could have been cross-examined on behalf of his co-defendants by

10—C.L.R.—’0.3.



their common counsel, and he was in fact so examined. His in
terest was identical with that of the other defendants. There 
is no suggestion that he was otherwise than friendly to them, 
and he was the secretary of the dramatic society. I am of opinion 
that this evidence was admissible against all the defendants.

That being so, I think there was ample evidence to show that 
the opera produced was the one mentioned in the certificates put 
in. Exhibit “W” to Briggs* examination (the programme) sets 
out that the performance was by the Regina Musical Society, to 
which he says all the defendants belonged, says it is a “perform
ance of Gilbert and Sullivan’s opera ‘The Pirates of Penzance,’ ” 
and sets out the names of all the defendants as officers of the so
ciety as taking part in the performance. Exhibit “X” to Briggs’ 
examination is the poster advertising the performance, and is also 
spoken of by Mr. LeJeune. It also represents the opera as being 
produced by the Regina Musical Society, and that it is Gilbert 
and Sullivan’s “with full cast, chorus and orchestra.” Mr. 
Briggs in his evidence says he knows the comic opera called “The 
Pirates of Penzance, ’ ’ that it was produced in the Regina Town 
Hall on 27th and 28th December, 1899, by the Regina Musical 
Society, and that he thought none of the prominent parts or fea
tures of the opera were omitted in the performance in question. 
“Was it practically the same? It was intended to be the same.” 
(Briggs’ examination.) I think this was ample evidence, uncon
tradicted as it was, to entitle the plaintiff to succeed.

The Regina Town Hall was, I think, unquestionably a place 
of dramatic entertainment—on the occasions referred to at least 
—the performances being public and in no sense private or do
mestic: Duck v. Bates (1884), 13 Q.B.D. 843.

Smiles v. Belford (1876), 1 A.R. 436, is a decision that 5 & 6 
Viet. ch. 45. is in force in Canada, and was not repealed by the 
Canadian Copyright Act of 1875. Chapter 62 of R.S.C. does not 
make any provision as to sole right of representation or perform 
auce.

As to the damages, Briggs’ evidence shows that the net pro
ceeds of the entertainments was $50.89. 3 & 4 Win, IV. ch. 15,
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sec. 2. provides that the damages shall be forty shillings for each 
representation, or the full amount of the benefit or advantage 
arising from such representation or the injury or loss sustained 
by the plaintiff, whichever shall be greater. There is no evidence 
as to what the injury or loss sustained by the plaintiff was, but 
the pecuniary benefit arising from the performance was $50.

This Act was amended by 51-2 Viet. ch. 17, making the dam
ages in the discretion of the Court or Judge, so that they “be rea
sonable. The costs also are left in the discretion of the Court. 
Double and treble costs were abolished by 5 & 6 Viet. ch. 07.

The Act 51-2 Viet. ch. 17, is, I think, in force here. The Act 
o & 4 Wm. IV. ch. 15, extended to Canada by its terms, and is in 
force here not by virtue of the North-West Territories Act. That 
being so, amendments or changes made since 1870 are to be ob
served here. It appears m evidence that the license fee de
manded by the plaintiff would have been $35. I think the ver
dict should be for that amount in favour of the plaintiff.

I think there is evidence implicating all the defendants except 
the defendant Fraser, who does not seem to have taken any part 
in causing the alleged infringing representation, nor at the re
hearsals nor in the representations themselves, and judgment 
should not be against him. The formal judgment should, there
fore, be in accordance with the judgment in this Court of my 
brother Wetmore just read.

Rouleau and Scott, JJ., concurred.

Appeal allowed with costs.

Notes:
Performing Rights.

(a) Nature of Performing Right.
Performing right is the exclusive right of representing or 

performing in public dramatic or musical compositions. It 
is quite distinct from copyright which Is the exclusive 
right of viultiplyiug copies of a book ; but the two rights
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exist side by side in the same work. To dramatize a 
novel and to cause it to be represented on the stage with
out the author’s consent is no infringement of his copy- 
from copyright which is the exclusive right of multiplying copies 
of a book ; but the two rights exist side by side in the same work. 
To dramatize a novel and to cause it to be represented on the 
stage without the author’s consent is no infringement of his copy
right in tin* novel: Heade v. Conquest (1861), 9 C.B.X.S. 755; 
but it is an infringement to print and publish a play constructed 
from a copyright novel; Tinsley v. Lacy (1863), 1 II. & M. 747. 
In that case. Page Wood, V.C., said; “The only way in which an 
author can prevent other persons from reciting or presenting as 
a dramatic performance the whole or any portion of a work of his 
composition, is himself to publish his work in the form of a 
drama.” But it is infringement of a drama to dramatize a novel 
founded on it: Schlesinger v. Turner (1890), 63 L.T. 764.

An author of a novel dramatized it, but the drama was never 
printed, published, or represented on the stage. In ignorance of 
this drama, another drama was written based on the novel, though 
in different form. This drama was represented on the stage. It 
was held that although the two dramas were founded on the one 
novel, the representation was not an infringement either of the 
novel or the author’s dramatization thereof; Toole v. Young 
(1874), L.R. 9 Q.B. 523. It seems, moreover, that it makes no 
difference whether the author has published his dramatized ver
sion before the second drama was represented : Schlesinger v. 
Bedford (1890), 63 L.T. 762. There can, however, be no publica
tion of copies of the dramatization of a copyright novel : Warne 
<fc Co. v. Seebohm (1888), 39 Ch.D. 73. Stirling, J., said (ibid., 
p. 80): “The gratuitous distribution among the audience of 
copies of a poem or other work which an actor or declaimer 
thought fit to recite in public would be an infringement of the 
copyright therein. This being so, I am unable to see that the 
multiplication of an indefinite number of copies of a play (which 
if printed and published would be an infringement of copyright) 
for the purposes of enabling that play to be publicly represented 
can be otherwise than an infringement.” These remarks do not 
seem quite consistent with the authorities given above, but are to 
he explained on the ground that the play complained of contained 
large portions of the novel verbatim. It was as much an abridg
ment of the novel as a dramatization thereof. It is impossible to 
present a play without multiplying copies of it for the use of the-
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actors etc., engaged in the representation. This view is borne 
out by the fact that the learned Judge ordered the extraction 
from the copies of the play and the delivery up of all passages 
copied, taken, or colourably imitated from the novel.

The right to a performing right is not infringed by publishing 
as a book a “dramatic piece” or play that has been publicly pre
sented : Clark v. Bishop ( 1872), 25 L.T. at p. 911 ; but it may be 
an infringement of the common law right in the MS. : Macklin 
v. Richardson (1770), Amb. 694. The first publication of a 
dramatic piece or musical composition in book form does not 
divest the performing right : Chappell v. Booscy (1882), 21 Ch.D. 
232. On the other hand, the performance of a play is not a pub
lication so as to divest the common law right of the author to 
publish it as a book and his copyright therein : Macklin v. Robert
son (1770), Amb. at p. 696.

Under the statutes 3 & 4 Will. IV. eh. 15, sec. 1. and 5 & 6 
Viet. eh. 45, secs. 15, 2. performing rights extend to all the British 
Dominions, including Canada. The performing right in musical 
compositions is governed by these two Acts, as modified by the 
Copyright (Musical Compositions) Acts of 1882 and 1888.

(b) What is a Musical Composition.
The necessary originality in a musical composition consists 

either in a new' air or melody, or in the arrangement and com
position of an old air. Thus whefe N. composed and published 
an opera in full score at Berlin, and after his death B. arranged 
the score of the whole opera for the pianoforte, also the overture 
for the piano, and the whole opera pour le piano seul, it was held 
that the arrangements for the pianoforte were independent musi
cal compositions of which B. was the composer: Wood v. Booscy 
(1867), L.R. 2 Q.B. 351. Mellor, J., said (ibid., p. 355) : “It was 
contended that it was not an independent work which required 
independent thought, skill, and composition. I think . . .
that it is not within the definition of accessory; it is something 
quite independent of the original opera itself. It is a work which 
makes the music of the opera a new mode of enjoyment by per
sons who can perform it on the piano.” The adaptation of new 
words and accompaniment to an old air is a fit subject for copy
right. This was said to be very like the common case of improve
ments in a machine where the patent is taken out for an improved 
machine: Leader v. Purday (1849), 7 C.B. 4; Lover v. Davidson 
(1856), 1 C.B.N.S. 182. The limitation of this rule is found in
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the novelty of the new arrangement or adaptation, for it is only 
so far as it is novel that it can be protected.

(c) What Musical Works arc Protected.
As to when the statutory protection begins there is conflict 

of opinion. The statutes covering the question are A & 4 Will. 
IV. cli. 15, and 5 & 6 Viet. ch. 45, sec. 20. Under the first, the 
author of a dramatic piece or a musical composition is given a 
perpetual performing right in his work not printed and pub
lished in book form. This right is to be taken no doubt as begin
ning at composition. If the dramatic piece or musical composi
tion is printed and published as a book the limit of protection is 
twenty-one years from publication, or for the life of the author, 
whichever be the longer period. Under the second statute, sec. 
20, after stating that the provisions of 3 & 4 Will. IV. ch. 15, and 
of this Act shall apply to musical compositions, limits the term 
of protection for the performing right to forty-two years, com
mencing from the first public performance or representation.

It is submitted that, as to published dramatic pieces and musi
cal compositions, the protection is for forty-two years, or for the 
life of the author plus seven years from the first performance or 
representation. But as to unperformed dramatic pieces and 
musical compositions which are covered by 3 & 4 Will. IV. ch. 15, 
and given perpetual protection, does the statute of Victoria de
prive them of the protection igiven by the statute of William 1 
The point came up in Reicliardt v. Saptr. [1893] 2 Q.B. 308. The 
facts were that A. wrote a dramatic piece and B. subsequently 
wrote one very similar. B.’s drama was first performed, and a 
few days later A.’s. In an action by B. against A. for infringe
ment of performing right, Hawkins, J,. held that A. had acquired 
his performing right, under 3 & 4 Will. IV. when he wrote his 
drama, and the right having vested, there was nothing in any 
subsequent legislation to deprive him of it. this, too, even assum
ing the two plays to be substantially alike either wholly or in 
material parts. The learned Judge said (at p. 312) : “In none 
of the enactments in 5 & 6 Viet. ch. 45. will be found anything 
which prejudicially affects the right of sole representation con
ferred by 3 & 4 Will. IV. ch. 15. The first production of a 
dramatic piece mentioned in sec. 20 of the Victorian statute, 
confers no priority on the first producer, nor does it confer a title 
to the sole liberty of representation. That is conferred by the 
statute 3 & 4 Will. IV. ch. 1$. upon the author or his assignee:
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it only fixes the first production as the point from which the 
endurance of the sole liberty of representation is to be cal
culated. ’ ’

The result seems to be :
(j.) Dramatic work or musical composition performed: per

forming right protected for forty-two years from date of first 
performance, or author’s life plus seven years : 5 & 6 Viet. oh. 
45, sec. 20.

(ii.) Dramatic work or musical composition unperformed : 
Performing right given on composition and for ever if the work 
is not printed or published as a book within British Dominions : 
3 & 4 Will. IV. ch. 15; or if so printed and published, then per
forming right for forty-two years from date of publication, or 
for author’s life and seven years : 5 & 6 Viet. ch. 45, sec. 20.

As to whether the extension of 3 & 4 Will. IV. ch. 15. is only 
applicable to musical compositions of a dramatic nature, the law 
is not definitely settled. In Russell v. Smith (1848). 12 Q.B. 217. 
this point was qua»red, but as the song in question there was held 
to be a “dramatic piece,” no decision on the point was 
made. Then the case of Wall v. Taylor (1883), 11 Q.B.l). 102, 
is said by Macgillivray, Copyright, p. 131, to he authority for the 
proposition that all musical compositions are protected. That 
was a decision of the Court of Appeal, Cotton, L.J.. dissenting 
from Brett. M.R.. and Bowen. L.J. On a careful reading of the 
case, however, there seems to be nothing in it to justify such a 
conclusion. On the contrary, the point decided was merely that 
in order to recover the penalties provided for under see. 21 of 
5 & fi Viet. ch. 45, which incorporates 3 & 4 Will. IV. ch. 15. there 
need not be a representation of the musical composition at a place 
of dramatic entertainment, a condition required by 3 & 4 Will. 
IV. ch. 15, sec. 2. This is a very different matter from deciding 
that all musical compositions are protected. Again, in Fuller v. 
lllackpool Winter Gardens. [1895] 2 Q.B. 429. Lord Esher. M.R., 
said (at p. 434) : “I do not know that it is possible to define with 
precision what is a dramatic piece and what is a musical com
position. A musical composition may also be a dramatic piece; 
but it does not follow that all are. To bring a musical composi
tion within the Dramatic Copyright Act, 1833 (3 & 4 Will. IV. 
ch. 15) it must have the qualities that belong to such dramatic 
pieces as are mentioned in the Act.” Thus, we have a quaere and
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a deliberate dictum to the effect that 3 & 4 Will. IV. eh. 15, does 
not extend to musical compositions not of a dramatic nature, 
while on the other hand we have Mr. Macgillivray’s statement 
based on no authority at all. or rather based on authorities that 
are clearly against him. In such a condition of things, it may l>e 
safely concluded that the musical composition must possess 
dramatic qualities to be protected under the extension of 3 & 4 
Will. IV. ch. 15.

Once a musical composition has been printed and published 
without notice of reservation, it will in all probability be impos
sible to obtain any protection for the performing right after
wards by publishing copies with reservation.—Per IT. L. Smith, 
L.J. : Fuller v. Blackpool. [1895] 2 Q.B. 429.
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(6) INTERPRETATION OF THE CANADIAN ACT.

[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.] 

Allen v. Lyon.

Copyright—License to Publish—Writing—Injunction.

To create a perfect right under the Copyright Act, R.S.C. ch. 02, sec. 30, 
there should he an assignment in writing of the license to print and 
publish ; hut, without any writing, there may be such conduct on the 
part of the owner in consenting to and encouraging the infringement 
alleged as will disentitle him to an injunction.

This was an action brought by Charles XV. Allen against 
•lames XV. Lyon claiming an injunction restraining the defendant 
from printing, publishing and selling a certain book said to con
tain certain passages pirated from the plaintiff's book.

In his defence, the defendant set up that the plaintiff con
sented to his publishing such parts of the plaintiff's hook as had 
been published by him.

The action was tried at Whitby, on Oetolier 20th. 1888, be
fore Boyd, C.

TV. Caasels, Q.C., for the plaintiff.
B. B. Osler, Q.C., and Guthrie, for the defendant.

The learned Chancellor held that a verbal consent or licence 
on the part of the plaintiff had been proved, but reserved judg
ment as to whether the consent must be in writing.

November 21st, 1883. Boyd, C. :—To create a perfect right 
under the statute (38 Viet., eh. 88, now R.S.C., eh. 62), there 
should be an assignment in writing of such parts of the book as 
the owner of the copyright therein is willing to permit his 
licensee to publish ; hut. without any writing, there may lie 
such conduct on the part of the owner, as disentitles him to 
relief in equity by way of injunction. I have found upon the
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facts in this ease, that the plaintiff was aware of the defen
dant’s intention to publish what is now complained of in pur
suance of an assent given by the plaintiff, and encouraged the 
defendant in so doing. That is, in substance, the case of Rundell 
v. Murray (1821), Jac. 311. See also Saunders v. Smith (1838), 3 
My. & Cr. 711. In both injunctions were refused, and the parties 
left to their strict right at law. I said, at the close of the argu
ment that the plaintiff’s damages were but trifling, at the out
side, not over $20, and if this ease were before me in its purely 
legal aspect I would give no more. This amount is too small to 
litigate about in this Court; and I have no doubt my proper 
course is, to dismiss the action. I have, hesitation about costs. 
It would perhaps be unreasonable to withhold costs from the 
defendant, who succeeds; yet there being some cause of action 
in the plaintiff, he should not pay all costs; as a rough way of 
doing justice, I think that the plaintiff should get his costs on 
the lower scale.

Notes :
Assignment Distinguished from Licence.

It is to be noted that in this case there was no question of the 
assignment of the copyright itself. By see. 15, IÎ.S.C. ch. 62, au 
assignment of the copyright must be by an instrument in writing 
made in duplicate.

The difference between an assignment and a licence must be 
carefully observed. An assignment is a transfer of the right 
leaving nothing in the grantor and bestowing on the grantee the 
whole interest with right to sue for infringement and to re-assign. 
A licence is the transfer of a beneficial interest, to a limited ex
tent agreed upon between the parties, whereby the transferee 
acquires an equitable right in the copyright, lienee the licensee 
can bring action only in the name of the licensor. “The question 
whether any transaction amounts to an assignment or a licence is 
answered by considering (1) whether on a true construction of 
the statute, the right purported to be given can he given by 
assignment or only by licence. If the right is one so limited that 
it cannot legally be the object of assignment, the transaction must
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necessarily be a licence ; but if it can legally be the object of an 
assignment, (2) the further question arises as to what was the 
intention of the parties as evidenced by what they have said and 
done. Often the form of transfer used will be found ambiguous ; 
the principal test in such cases is to examine the contract and the 
circumstances under which it was made and see whether or not 
it bears the impress of a reliance by the grantor on the personal 
skill or reputation of the grantee. If it does a licence will be 
presumed rather than an assignment ; for instance, in a publish
ing agreement a licence only will be presumed, since either the 
pocket or the reputation of the author would suffer if the right 
of publication were to pass into incompetent hands:” Mac- 
gUluray, Copyright, p. SI. quoting Hole v. Bradbury (1879), 12 
Ch.D. 886; Stevens v. Bradbury (1854), 1 K. & J. 168; Rcad< 
v. Bentley (1857), 9 K. & J. 271; Cooper v. Stephens, [1895] 1 
Ch. 567 ; lEx parte Bastow (1854), 14 C.B. 631. In one case it 
was said : “If the agreement is that certain persons shall have 
the sole power of printing a certain work for all time, that would 
be parting with the copyright ; but if the agreement is that the 
publishers shall, so long as they perform certain conditions, have 
the right of printing and publishing the book, that is a very 
different thing,” if., a licence ; Lord Ilatherley in Stevens v. 
Be lining (1855), 1 K. & J. p. 174.

The principle established by Stevens v. Bradbury, Reade v. 
Bently, and Hole v. Bradbury, that a publishing agreement be
tween an author and a publisher or a firm of publishers, is per
sonal to the individuals entering into it, and that the benefit of 
such an agreement is not assignable without the author’s consent 
was extended to the case of a similar agreement between an 
author and a limited company : Griffith v. Tower Publishing ('o., 
[1896] 1 Ch. 21.

A licence will not be treated as a sole licence unless it is ex
pressly stated or must necessarily be implied from the circum
stances that, it is so. Hence the first licensee cannot, these con
ditions not being present, restrain the licensor from granting, or 
a second licensee from acting on, a second licence: Warne v. 
Routledge (1874), L.R. 18 Eq. 497; Cooper v. Stephens, [ 18951 
1 Ch. at p. 571.

It seems that the author of an article who has licensed its use 
in some general book, as for instance, an encyclopaedia, fairly and 
reasonably intends, in the absence of some explicit declaration to
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the contrary, that future editions of the work may be issued, and 
also that such future editions may be modified by the omission or 
addition of articles or changes in the other articles within reason
able limits. Thus, the defendant had been licensed, by the owner 
of the copyright, to publish a song in a collection. Later the 
song was published in an abridged and also in an enlarged edi
tion of the original collection. In neither republication was the 
song changed in any particulars. It was held that the defendant 
was entitled to make the republications : Gabriel v. McCabe 
(1897), 74 Fed. Rep. 743.

I IN THE SUPREME COURT OF CANADA.) 

Nicholas Oakland v. Joseph A. Gem mill.

Copyright—Infringement of—Sources of Information—Statutory Form of 
Notice of—Decree Form of—R.S.C. ch. 62, secs. 12 and S3.

The publishers of n work containing biographical sketches cannot copy them 
from a copyrighted work, even where he has applied to the subjects of 
such sketches, and been referred to the copyrighted work therefor.

In works of this nature, where so much may be taken by different pub
lishers from common sources, and the information given must be in the 
same words, the Court will be careful not to restrict the right of one 
publisher to publish a work similar to that of another, if he obtains the 
information from common sources and does not, to save himself from 
labour, merely copy from the work of the other that which has been the 
result of the latter’s skill and diligence.

The notice of copyright to be inserted in the title-page of a copyrighted 
book is sufficient if it substantially follows the form given in the statute. 
Therefore the omission of the words “of Canada" is not a fatal defect; 
and, even if a defect, such defect is removed by sec. 7, sub-sec. 44, of the 
Interpretation Act (R.S.C. ch. 1).

Depositing in the office of the Minister of Agriculture copies of a book 
containing notice of copyright before the copyright has been granted does 
not invalidate the same when granted.

This was an appeal from a decision of the Court of Appeal 
for Ontario affirming the judgment of Boyd, C., in favour of the 
plaintiff; that judgment follows and contains the faets of the 
case so far as is necessary to the understanding of the points de
cided.
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June 12th, 1886. Boyd, C. :—After the best consideration 
which I can give to this case, my conclusion is, that the plaintiff 
is entitled to an injunction to protect his copyright against the 
invasion of the defendant. The plaintiff is entitled, in my judg
ment, to rest upon his edition of the “Canadian Parliamentary 
Companion” of 1883, of which he is the compiler, and which I 
find that he has duly copyrighted. This book is made up of old 
matter extracted from former editions of 1874 and 1881, and in 
great part of new matter collected and arranged by the plaintiff, 
giving information as to Senators, Members of Parliament, and 
prominent officials, who first appeared in public life since the 
edition of 1881. At the trial I compared this new matter in 
many different places with the defendant’s compilation, called 
“ The Parliamentary Directory and Statistical Guide ” of 1885, 
and found as a fact that there was in the latter a literal tran
scription by wholesale of long passages from the former, which 
entitled the plaintiff to an injunction if he had a title to the 
copyright of his book. Two points of law were made against his 
title : First, that section 17 of the Copyright Act has been vio
lated by the plaintiff. I am against this objection as fatal. It 
may be a matter of penalty, but I do not think it would be even 
that considering what was done. The plaintiff appears to have 
had printed the book which he was going to copyright, with no
tice thereon of copyright having been secured, before he had 
actually taken the requisite steps to obtain a copyright. This, 
however, was merely in anticipation of applying for and obtain
ing it. It saved expense, it was sanctioned by the practice of the 
office at Ottawa, and there was no publication of the book till 
after his statutory title was complete.

Second, it is said that section 9 of the Act has not been com
plied with. That is as follows : “No person shall be entitled to 
the benefit of this Act, unless he gives information of the copy
right being secured, by causing to he inserted in the several 
copies of every edition published during the term secured, on 
the title page or the page immediately following, if it be a book 
* * the following words that is to say : “ Entered according
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to Act of Parliament of Canada, in the year----- , by A. B., in
'he office of the Minister of Agriculture 38 Vie. eh. 58, (D.) 
In the plaintiff’s edition of 1883, this notice appears in the 
proper place and in these words : “Entered according to the 
Act of Parliament, in the year one thousand eight hundred and 
eighty-three, by J. A. Gemmill, in the office of the Minister of 
Agriculture at Ottawa.” The objection is, that it does not fol
low the form of the statute, because the words “ of Canada,” 
are omitted after “ Parliament.”

Now it is to be observed that the form of words given has no 
magical effect like the “ Open Sesame ” of the Arabian tale, no 
symbolical operation like the phrases used in the Act relating to 
short forms of conveyances and mortgages. The object of the 
provision is plain, and lies on the face of the section, viz. : to give 
notice of copyright, so that none of the public may copy the 
work in ignorance of the author’s rights. It is also to be ob
served that a literal adherence to the form is not peremptorily 
prescribed, because the blank for the year has to be filled up ac
cording to the fact, and the letters “ A.B. ” have to be exchanged 
for the name of the applicant. It is also clear that there is noth
ing misleading in the notice of entry as it stands—no fact 
wrongly stated,—no omission of any information that is ma
terial It is common knowledge that only the Parliament of 
Canada can legislate with reference to copyright to be registered 
in the office of the Minister of Agriculture at Ottawa. The omis
sion of the words, “ of Canada,” is, therefore, in my opinion, 
immaterial, because they are, if not surplusage, at least of such 
minute significance in this connection that the law will not notice 
the variance. The meaning of the form of words given in the 
book is substantially and effectively, if not literally and formal
ly, the same as that found in the statute. That being so, I think 
the principles enunciated in the advice given by Mr. Justice 
Crowder on behalf of the judges to the House of Lords in the 
case of Earl of Mountcashell v. Viscount O’Neil (1872), 5 II.L. 
Cas. 937, arc pertinent to this case, and to the effect that forms, 
though literally prescribed by the legislature, may be varied
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according to reason and common sense, so long as the material 
matters provided for are correctly given. To the like effect is 
the judgment of a majority of the judges in the very recent case 
of Ex parte Stanford, in re Barber, 34 W.R. 507 (April, 1886.)

I may refer to some kindred cases which support my conclu
sions to a greater or lesser extent. In Thorp v. Browne (1867), 
L.K. 2 II.L. 220. the question was, as to whether the statute was 
complied with which in the registration of judgments to form a 
charge on land requires the description of the name and place of 
abode of the debtor to be given. Lord Chelmsford, L.C., said at 
p. 232: “We have to look to what the object and intention of the 
Legislature were in requiring that there should be these particu
lars. * * It was clearly for the purpose of identification. It
was not that there should be an exact description of the very 
place where he was residing, so that any person might resort to 
him there, and ascertain particulars. It was for the purpose of 
distinguishing him from all other persons, and leaving no doubt 
whatever as to the identity of the person against whom the judg
ment which was to be charged upon the lands had been obtained.” 
Lord Colonsay said, at p. 236 : “lam very decidedly of opinion 
that when a statute requires a particular thing to be done * *
it is necessary that the statute should be complied with in the way 
that is there pointed out, and that equivalents çannot be ac
cepted. But there is a great difference between the entire 
omission of the statement and the question whether the state
ment is sufficient for the accomplishment of the purpose of the 
statute. Omission of statement, or error of statement, is very dif
ferent from vagueness of statement.”

The same question as to registration of judgments arose in 
Davies v. Kennedy (1840), Ir. R. 3 Eq. 31. and the Master of the 
Rolls said, at p. 69, following the line of Lord Colonsay’s observa
tions : “ When a statute like this directs certain matters to be 
stated in a document, although the Court may be satisfied that 
the object for which any particular statement is required might 
be equally well attained in some other way, it cannot speculate 
on that, or inquire into the object intended, with any view of
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allowing an equivalent. But it may and ought to inquire into 
the object intended with another view, viz., to ascertain whether 
what is stated is or is not what the Act requires.” He says again, 
at p. 09 : “ The tendency of the more recent decisions is to dis
courage subtle criticisms and trifling objections, which found 
more favour in early discussions than they would now receive.” 
In Re Hewer, ex parte Kahen (1882), L.R. 21 Ch.D. 871, the ques
tion arose whether the statute as to Bills of Sale which requires 
that a ‘‘true copy” of the instrument should he registered, had 
been complied with. An omission was made of the words ‘‘<m the 
third day of each month ” in the clause as to the manner of pay
ment. Bacon, C.J., said, at p. 875, overruling the objection : ‘‘In 
what respect is it an untrue copy? A true copy does not neces
sarily mean an exact copy. * * The Act does not require it 
to be an absolutely exact copy, but that it shall be so true that 
nobody reading it can by any possibility misunderstand it.” 
“ This,” he goes on to say, at p. 876, “ is in my opinion a suffi
ciently true copy, and nobody can say that there is anything false 
in the copy, and it cannot mislead any one who reads it.”

The provisions of our statutes as to notice of entry are taken 
from United States legislation, and one would naturally desire 
that the construction given to this and kindred clauses by our 
courts should not be at variance with the judicial construction 
put upon the Act of Congress. While the earlier authorities 
cited by Mr. Cassels indicate that a punctual adherence to form 
is requisite, no case goes so far as to support his present conten
tion. The later decisions are in accord with the views which I 
have taken of this case. In the comparatively old case (1848) of 
Baker v. Taylor, 2 Blatch. (C.C.U.S.) 82, it was held that the in
sertion of the wrong year (1847 for 1846) in the notice of entry 
was a fatal objection to the copyright, whereas in the decision of 
1881, in Myers v. Callaghan, 10 Bissel (C.C.U.S.) 139. a like 
mistake in the notice (1866 for 1867) was deemed unimportant. 
This decision goes much beyond what it is necessary to hold in 
order to support the plaintiff’s copyright, because that was an 
erorr in what seems to me an important particular and one which



II.] COMMERCIAL LAW REPORTS. 297

might have a tendency to mislead. It was, however, approved of 
as laying down the correct principle in cases of slight error by a 
very eminent Judge (Blatchford) in Donnelley v. Ivers (1882), 
20 Blatch. (C.C.U.S.) 381.

In Myers v. Callaghan, 10 Bissell (C.C.U.S.), Drummond 
J., uses language at p. 146 which I desire to quote and to adopt 
as pertinent to the case of the plaintiff: “In Wheaton v. 
Peters (1834), 8 Peters 991, the Supreme Court decided 
there must be a strict compliance with the provisions of 
law. I do not understand that the Court has laid down 
the rule with such unbending rigour as seems to be im
plied in Baker v. Taylor (1848), 2 Blatchf. (C.C.U.S.) 82. 
Undoubtedly a majority of the court in the case of Wheaton 
v. Peters held that the law must be complied with, but they do 
not say that if there shall be a slip in any trifling particular, 
therefore the author is deprived of all right to the product of his 
brain and of his hand. Conceding that it is a right which must 
exist under the law, the question is, whether, if that is substan
tially and in good faith complied with, it is not sufficient Î It 
seems to me that it is. * * * I am not inclined to agree
with the strict construction which has been placed on the Acts of 
Congress by some of the Courts, it seems to me on the contrary, 
that these various provisions should have a liberal construction 
in order to give effect to what may be considered the inherent 
right of the author to his own work.” An English authority 
going in the same direction as Myers v. Callaghan, is Lover v. 
Davidson (1856), 1 C.B.N.S. 182.

I have not overlooked the provisions in the 20th section of the 
Act 38 Viet. ch. 88 (D.), relating to clerical errors in any in
strument drawn in the office of the Minister being curable, which 
may reflect disastrously upon errors in papers prepared by the 
applicants. But this does not necessarily follow’, for clerical 
errors may be in material as well as immaterial facts, and may be 
important or unimportant.

Inhibiting .the use by the defendants of the parts first pub- 

20—1'03.
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lished in the plaintiff’s edition of 1883, will so substantially in
terfere with the whole of the defendant’s publication of 1885, 
that it is not necessary to prosecute the inquiry further as to 
whether there is copyright in the parts of the plaintiff’s book 
which were published in the editions of 1874 and 1881. That 
would raise a somewhat nice as well as difficult question which 
has not been presented in the pleadings, or adverted to in the 
argument, involving the construction and effect of the 9th and 
26th sections of the present Act and parts of the earlier statutes.

Judgment will be for the plaintiff, limited to an injunction 
(as he waived other remedies at the hearing), with costs.

From this judgment the defendant appealed and the Court 
of Appeal affirmed the decision as it stood. Then the defendant 
brought the case to this Court and the appeal was heard before 
Strong, Fovrnieh, Henry, Tasviiereav and Gwynne, JJ., on 
the 18th and 19th of November, 1887.

W. Casuels, Q.C., and Walker, for the appellant.
Arnoldi, for the respondent.

During the argument, the following among other cases, were 
cited and commented on : Pike v. Nicholas (1870), 15 Chy. 251, 
Cary v. Kearslcy (1803), 4 Esp. 168; Black v. Murray, 9 Sess. 
Cas. 3rd ser. 353; Thomas v. Turner (1886), 33 Ch. D. 292: 
Langlois v. Vincent (1875), 18 L.C.J. 160; Morris v. Wright 
(1870 . LB. 5 Chy. 279; Morrii v. AM* (1868 . LB. 7 Kq 
34; Kecly v. Morris (1866), L.R. 1 Eq. 697; Beckford v. Hood 
(1798), 7 T.R. 620.

December 20th, 1887, the judgment for the Court was deliv
ered by 0Wynne, J. The decree made in this cause not only re 
strains the defendant from selling the book published by him 
and known as The Parliamentary Directory and Statistical Guide 
of 1885, but also from publishing and selling any further edition 
thereof, or containing matter copied or pirated from the books of 
the plaintiff, known as The Canadian Parliamentary Companion



COMMERCIAL LAW REPORTS.IL] 299

for the years 1862, 1874, 1877, 1878, 1879, 1880, 1881, or 1883 ; 
of all of which works, except the last, the plaintiff is now 
proprietor by assignment from the publishers thereof, and from 
publishing or selling any book containing any portions, passages 
or extracts taken or colorably altered from the said plaintiff’s 
books or any edition thereof in the preparation of or for the pur
pose of assisting in the preparation of any future edition of the 
defendant’s said book, or any other book. The learned Chancel
lor of Ontario, before whom the case was tried, having made a 
very careful comparison of the new matter appearing in the 
plaintiff’s Canadian Parliamentary Companion “of 1883,” with 
the defendant’s book of 1885, and having come to the conclusion 
that much in the latter book had been copied and pirated from 
the plaintiff’s book of 1883, made no comparison between the de
fendant’s book and the Canadian Parliamentary Companion, 
published in the said years prior to 1883, of which, and of the 
right of the authors thereof therein, whatever those rights were, 
the plaintiff is the assignee. The learned Chancellor says in the 
judgment : Inhibiting the use by the defendant of the parts first 
published in the plaintiff’s edition of 1883, will so substantially 
interfere with the whole of the defendant’s publication of 1885, 
that it is not necessary to prosecute the enquiry further, as to 
whether there is copyright in the parts of the plaintiff’s hook 
which were published in the editions of 1874 to 1881.

The defendant appealed from the above decree to the Court 
of Appeal for, Ontario on various grounds of objection, which 
have been reviewed before us, that Court having dismissed his 
appeal. The question before us must be limited to an enquiry as 
to the piracy of matter contained in the plaintiff’s Canadian Par
liamentary Companion of 1883 ; for assuming the previous books 
published in the years mentioned in the decree to have been 
registered as required by the Copyright Act in force in those 
respective years, still the defendant contends that if there lx1 any 
matter contained in his book which can be found also in the hooks 
published in the years prior to 1883, of which the plaintiff is the
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assignee, such matter was obtained by the defendant and the 
authors of those respective books from common sources, some of 
those sources having been, as is admitted, books previously pub
lished by the authors whose rights the plaintiff Inis purchased as 
regards the years mentioned in the decree, but which previous 
books such authors had not registered as required by the Copy
right Act, and in which, therefore, they had acquired no copy
right. This branch of the defence not having been entered into 
and adjudicated on by the learned Chancellor the decree should 
not have dealt with it as if it had been entered into and adjudi
cated on against the defendant. In works of this nature, where 
so much may lie taken from common sources and where much of 
the information given, if given correctly, must be given in the 
same words we must be careful not to restrict the right of the de
fendant to publish a work similar in its nature to that of the 
plaintiff if, in truth, he obtains the information from common, 
independent sources open to nil, and does not to save himself 
labor, merely copy from the plaintiff’s book that which has been 
the result of his skill, diligence and literary attainments. We 
must be careful not to put manacles upon industry, intelligence 
and skill in compiling works of this nature.

The parts which the learned Chancellor has found, and, as I 
think, correctly found to have been copied by the defendant 
from the plaintiff’s Canadian Parliamentary Companion of 
1833, consists of short biographical sketches of some of the mem
bers of the Parliament of Canada. It must. I think, he admitted 
that the defendant set about the compiling of his work in a per
fectly legitimate manner by addressing circulars to each member 
of Parliament, requesting him to furnish a short sketch of his 
life for publication in the defendant’s work. If all the gentle 
men who received these circulars had answered them by writing 
in their own language, short sketches of their lives and had sent 
them to the defendant for publication in his hook, he would have 
had as much right to have published these sketches in the 
language in which they were sent to him, or in an abridgement 
thereof prepared by himself, as the plaintiff had to publish lik.-
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sketches furnished to him, although the language in which both 
sketches might be expressed should be very similar ; but unfor
tunately for the defendant, it appears that several of the gentle
men who had received the defendant’s circular replied to the 
effect that they had already supplied such a sketch to the plain
tiff for publication and which was published in his book. The 
defendant conceiving this sufficient authority to entitle him to 
take from the plaintiff’s book the biographical sketches of such 
gentlemen as so referred liiyi to the plaintiff’s work, did copy 
them from the plaintiff’s work, and thus, ignorantly perhaps but 
not the less actually, was guilty of the piracy of which the plain
tiff has accused him. To the extent of the matter so copied the 
plaintiff has established his right to have an injunction.

In view of the nature of the respective works of the plaintiff 
and defendant the plaintiff will obtain all the protection he is 
entitled to if the decree should be, and I think it should be, in 
the form of the order for injunction in Lewis v. Fullerton 

1839), 2 Beav. 14 ; and which was followed in Kelly v. Morris 
1865), L.R 1 Eq. 167 : namely, “ The Court doth order and 

‘adjudge that the defendant, etc. (as in decree), be and he is 
hereby restrained and enjoined from further printing, pub
lishing. selling or otherwise disposing of any copy or copies of 
a book called i The Parliamentary Directory an<l Statistieal 
Guide,' 1885. containing any article or articles, passage or pas- 

' ' sages, copied, taken or colorably altered from a book called 
“ The Canadian Parliamentary Companion, 1883.” published by 
1h<‘ plaintiff.

Upon the point as to the alleged defective entry in the plain- 
liff’s book of the information required by the statute to be given 
of his copyright being reserved, by reason of the omission of the 
words ‘‘of Canada” after the words ‘‘of the Parliament,” I am 
"t* opinion that there is nothing in this objection. The object of 
the insertion of the entry is to give information to the world that 
the work is copyrighted, and that by reference to the office of the 
Minister of Agriculture the precise date from which such copy
right runs may be ascertained. The entry so published in the
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plaintiff's book is sufficient for that purpose and, as I think, is 
sufficient independently of the enactment contained in sub-sec
tion 44 of sec. 7 of the Interpretation Aet of ISSli ; hnt if the entry 
was defective, apart from that aet, such defect is, in my opinion, 
removed by the aliove section. The references to the eases de
cided on the English Act have no application as they relate to a 
provision in the English Act not in our Act.

Neither is there anything in the objection that the copies 
deposited in the office of the Minister of Agriculture, under the 
provision of the statute in that la'lialf, contained the entry of 
information us to copyright living secured, which is required to 
l# inserted in every copy of every edition of a copyrighted txuik 
published during the term secured. The clause requiring such 
deposit to be made merely requires that two copies of the 
author’s hiaik shall be deposited in the office of the Minister of 
Agriculture, etc. Now the insertion of the entry in the copies 
supplied to the office of the Minister of Agriculture, cannot de
prive them of their character of being the hook of the author 
who is desirous of securing his copyright. The entry in copies 
supplied to the Minister slffiws that the work is printed and 
ready for publication, hut the point sought to be established is. 
that it proves that the work was published before the copyright 
was «-cured and so the copyright was lost. This may perhaps la- 
said to be an ingenious but to he rather a very fallacious argu
ment. Our judgment, I think, should be that the decree varied 
as above be affirmed with coats to he paid the plaintiff, and the 
appellant must pay the coats of the appeal, as he has failed on 
thi- material points. The decree being so varied, the appeal will 
be dismissed with costs.

Walker cfc McLean, solicitors for the appellants.
Fere/uson it' OtmmiU, solicitors for respondents.

Notes :
Notice of Copyright.

The notice to be printed on the title-page or on the page 
immediately following is designed to give notice to the public so
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that none may copy the work in ignorance of the author’s or pro
prietor’s rights. Literal adherence to the form is not prescribed 
nor is it necessary.

English hooks frequently contain no notice, this not being 
required under the English Act. There the entry is made at 
Stationers’ Ilall in London, and the public must inform itself 
of the existence of the copyright at its own trouble and expense. 
But the Act giving copyright in engravings and prints requires 
that the date of the first publication shall be engraved together 
with the name of the proprietor on each plate, and printed on 
every print: 8 Geo. II. ch. 13, sec. 1.

In the United States, the U.S. Rev. Statutes, sec. 4962, as 
amended by the Act of June 18, 1874, set out a form of words 
similar to that in the Canadian Act, and to be placed in a like 
position in the book, viz. : “Entered according to the Act of Con
gress in the year----- by A. B., in the office of the Librarian, at
Washington;” or, optionally, the word “Copyright,” together 
with the year the copyright was entered, and the name of the 
party by whom it was taken out, thus: “Copyright, 18—, by 
A. B.” It has been held in the U.S. Courts that a substantial 
compliance with this provision is sufficient : Snow v. Mast (1895), 
65 Fed. Rep. 995; Mtiers v. Callaghan (1868), 40 Bliss. (U.S.) 
139. A copyright notice in the words “Entered according to Act 
of Congress in the year 1878 by II. A. J.” was, however, held 
insufficient because the words “in the office of the Librarian of 
Congress at Washington” were omitted: Jackson v. Walkie 
(1886), 29 Fed. Rep. 15. It was said, however, that this notice 
would have been sufficient if it had contained the word “Copy
right:" Hefei v. Whitely Land Co. (1893), 64 Fed. Rep. 179. 
In one case where the short form was used, thus: “Copyright 
*94. By B. L. Snow,” the abbreviated form of the date was con
sidered sufficient: Snow v. Mast (ante); Bolles v. Outing Co. 
(1899), 45 U.S. App. 449.

Where the applicant makes a deliberate misstatement in the 
date or allows a mistake in date to remain, the copyright may be 
lost. Thus, where 1847 was the date in the notice, while the title 
was deposited in 1846, and there was evidence to shew the plain- 
liff’s knowledge of the error before publication, it was held that 
these facts deprived plaintiffs of their copyright: Baker v. Tay
lor (1848), 2 Blatch. (U.S.) 82. In a later ease, where the notice 
was dated 1866, when in fact the book was not deposited till 1867, 
the copyright was held, not invalidated, because no one, except
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the owner of the copyright, could be damnified by the error, and 
on this ground the preceding case was distinguished: Myers v. 
Callaghan (1868), 10 Bliss. (U.S.) 139.

Common Sources of Information.

The right of copyright is an exclusive right of reproducing 
and multiplying the whole or any part of an original literary or 
artistic; work. Copyright creates no monopoly in the subject 
matter. All human events arc equally open to all who wish to 
add to or improve the materials already collected by others 
making an original work : Per Erskine, L.C., in Mathewson v. 
Stockdale (1806), 12 Ves. p. 273. A work may be produced 
identically the same as the protected work provided the author 
goes to the common sources of information and does not merely 
copy the protected work, lie must, however, do the work of re
search and compilation for himself. He may, however, make a 
“fair use” of former copyright works. In Stephen’s Digest, 
“Report of Copyright Commission,” 1878, p. Ixx., “fair use” is 
summarized as follows:—

(a) . Using the information or ideas without copying or imi
tating the words of a copyright book so as to produce 
what is substantially a copy.

(b) . Making extracts (even if they are not acknowledged as
such) appearing under all the circumstances of the case 
reasonable in quality, number and length, regard being 
had to the objects for which the extracts are made and 
to the subjects to which they relate.

(c) . Using one book on a given subject as a guide to authori
ties afterwards independently consulted by the author.

(d) . Using one book on a given subject for the purpose of
checking the result independently arrived at by the 
author.

Thus it is no infringement to take the general scheme or idea 
of another book or the theories therein. It is the expression of 
these that is protected. In Jarrold v. Houlston (1857), 3 K. & 
J. 708, the question whether a book in the form of questions and 
answers giving information respecting the common phenomena of 
nature infringed a prior book, Dr. Brewer’s “Guide to Science.” 
of the same general plan and purpose, was answered in the nega
tive. In Mawman v. Tegg (1826), 2 Russ. 385, the contest arose
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between the proprietors of two encyclopaedias, the later one con- 
taining verbatim copies of articles in the former. Lord Eldon, 
L.C., in giving judgment, said : “You are not merely to look at 
what is published in the one work being part of the other work, 
but you are to consider, whether the matter alleged to have been 
copied has, upon the whole, been used in such a manner as to 
shew that the party meant to give to the public what might fairly 
be called a new work; or whether, on the other hand, in robbing 
the former author of so much of his work, he acted animo 
furandi.” Lindley, L.J., in Lamb v.Ennis, [1893| 1 Ch. at p. 
224. said; “It is just like the case of a man who publishes a map 
of a particular country: another may publish a map of the same 
country exactly like it if he make his map from original 
materials; but the first can restrain the other from copying his 
map. which is a totally different tiling.” In Pike v. Nicolas, 
where two rival historical essays on “The Origin of the English 
Nation” were disputed over, James, V.C., said; “There is no 
monopoly in the main theory of the plaintiff or in the theories 
and speculations by which lie has supported it. nor even in the 
use of the published results of his own observations;” Ibid, 
(1869), L.R. 5 Ch. at p. 260.

Every author must do his own work. “Any man is entitled 
to write and publish a topographical dictionary and to avail him
self of the labours of all former writers whose works are not sub
ject to copyright, and of all public sources of information; but 
whilst all are entitled to resort to common sources of information, 
none are entitled to save themselves trouble and expense by avail
ing themselves for their own profit of other men’s works still 
subject to copyright and entitled to protection.” Per Lord Lang- 
dale, M.R.. in Lacis v. Fullartoi (1839), 2 Beav. 6. In Kelly v. 
Morris (1866). L.R. 1 Eq. 697. Page-Wood, Y.C.. remarked: “In 
the ease of a dictionary, map, guide book, or directory, when there 
are certain common objects of information which must, if des
cribed correctly, be described in the same words, a subsequent 
compiler is bound to set about doing for himself that which the 
first compiler has done.” And added that the defendant could 
not take one line of the plaintiff’s directory for the purpose of 
saving himself labour and trouble in getting information. The 
new work must be the result of the legitimate application of in
dependent personal labour.

Where two authors, A. and R., treat of the same subject, each 
being merely a compiler from various other original works and
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common sources, it is a fair use of A.’s work if H. examines it for 
the purpose of seeing what works, unprotected by copyright, were 
referred to by A., and B. may then himself refer to such unpro
tected works and take therefrom whatever may be suggested by 
A.’s book: Jarmld v. Iloulston (1857), 3 K. & J. 708. But it is 
a piratical use of A.’s work if B. takes the matter therein bor
rowed from authorities open to all the world, in order to save his 
own labour and expense of consulting the original word : Ibid.

The whole question is ably summed up in the United States 
ease of Emerson v. Davies (1845), 3 Story at p. 793: “The clear 
result of the authorities in cases of this nature is, that the true 
test of piracy or not is to ascertain whether the defendant has in 
fact used the plan, arrangement and illustrations of the plaintiff 
as the model of his own book, with colourable alterations and 
variations only to conceal the use thereof, or whether his work is 
the result of his own labour, skill and the use of common 
materials open to all men, and the resemblances are either acci
dental, or arising from the nature of the subject.”
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|IN THE HIGH COURT OF JUSTIC E FOR ONTARIO ] 

({rossman et al. v. Canada Cycle Co.

Copyriyht—1 infringement—Xeirspaper—First I’ublication.

A paper printed aiul published in the t'nited States and mailed there to 
subscribers Itoth in that country and in England, cannot be considered 
to be first published, or even simultaneously published, in England, so as 
to come within the provisions of the Imperial Act, 5 & (i Viet. eh. 45, 
requiring first publication in the United Kingdom to entitle the publishers 
to Hritish copyright.

This action was tried at Toronto on the 16th September, 
1902, before Britton, J., without a jury. The facts appear in 
the judgment.

C. 1). Scott, for the plaintiffs.
E. B. Eyck man and C. IV. Kerr, for the defendants.

December 29th. Britton, J. :—The action is for the 
infringement of the alleged copyright of the plaintiffs in a 
journal called the “ Cycling Gazette,” and in an article 
entitled 44 The Booster’s Club ” published in that gazette.

The article was written for the plaintiffs by one Charles W. 
Mears, was paid for by the plaintiffs, and was published by them 
at Cleveland, Ohio, in the issuf* of the “ Cycling Gazette ” 
dated the 18th October, 1900, and on the first page of that issue 
was printed the following notice : “ Copyright applied for 
1900, by Emil Grossman & Bro. All rights reserved.”

The plaintiffs claim copyright, and say that on the 29th 
August, 1901, their copyright in the “ Cycling Gazette,” and 
in its issue of 18th October, 1900, and in this article intituled 
44 The Booster’s Club,” was duly registered at Stationers’ Hall, 
pursuant to the Imperial Act 5 & 6 Viet. eh. 45. This registra
tion was for the purpose of bringing the present action, as 
required by sec. 24 of the last mentioned Act. At the time of 
registration the 44 Cycling Gazette ” was published at New 
York.
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The defendants published the article in question on the 23rd 
March. 1901, at Toronto, in a paper called “ The Assistant 
Manager ”—a paper not issued regularly but only to the trade 
and to agents in England.

The defendants deny the registration of the alleged copy
right. deny that the article is subject to copyright as against 
the defendants, and say that, as the plaintiffs are not British 
subjects, and as they reside outside the British dominions, the 
Imperial Act 5 & 6 Viet. eh. 45, does not confer any copyright 
upon the plaintiffs as alleged.

The defendants further say that this paper, “The Assistant 
Manager,” was issued gratis ; and that in good faith this 
article was published therein ; and that its publication ceased 
in the spring of 1901 -. that the plaintiffs sustained no damage 
by the defendants’ publication, but to cover any technical in
fringement. if any, and without admitting any liability, they 
pay into Court $1.

Upon the evidence it is difficult to see that the plaintiffs 
have sustained any damage by reason of what is complained 
of, and. ns the action is wholly for damages, it might be disposed 
of without considering whether the plaintiffs have copyright as 
alleged or not. or whether there has been infringement, so as to 
give the plaintiffs a right of action.

If this journal of plaintiffs comes under the definition of 
“ book " as given in 5 & 6 Viet. ch. 45, see. 2, then the plain
tiffs are out of Court, because of the enactment of 7 & 8 Viet, 
ch. 12. sees. 19 and 20, which Act restricts copyright in any 
book “first published out of Her Majesty’s dominions” to such 
right as a person may have become entitled to under this last 
mentioned Act.

The plaintiffs have brought their action on the assumption 
that 7 & 8 Viet. eh. 12 does not apply, and they seek to recover 
under 5 & (> Viet. ch. 45.

The “ Cycling Gazette ” is within .the wording of secs. 18 & 
19 of the last mentioned Act. It has been held that see. 24 does 
not apply to cases within sees. 18 & 19, so any objection to form
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or particulars of registration at Stationers’ Hall is not open to 
defendants : see Mayhew v. Maxwell (1860), 1 ,T. & II. 312 ; 
('ox v. Land and Water Journal Co. (1869), L.R. 9 Eq. 324.

If see. 24 does not apply to* eases within secs. 18 and 19, 
then see. 16 does not, so the statement of defence is sufficient to 
let in any matter of defence disclosed by the evidence : see 
Coote v. Judd (1883), 23 Ch. D. 727.

To entitle plaintiffs to British copyright, there must be first 
publication of the paper containing the article in question in 
the United Kingdom.

This the plaintiffs have failed to establish. It is not in dis
pute that the “ fiazette ” containing the article was actually 
printed and published in Cleveland, Ohio, on the 18th October, 
1900.

The only publication by plaintiffs in the United Kingdom 
was by posting numbers to subscribers in England, and particu
larly by posting a certain number of copies to W. II. Boffev, the 
agent of plaintiffs, whose address is given as 44 Fleet Street, 
London, E.C., and he is described in the registration as first 
publisher.

It is contended by plaintiffs that the publication at Cleve
land, in .the United States, and at London. England, was simul
taneous because publication must be considered to date from the 
time of depositing the numbers of the “Gazette” in the post 
office at Cleveland.

Even if it be assumed that Mr. Boffey and the others in Eng
land received the “Gazette” in due course by post, subscribers 
in the United States would be in possession of their copies days 
in advance. This is not at all a question of how far, as a matter 
of contract or for any purpose, the post office department of 
either country can be considered agent for the persons to whom 
papers are addressed; it is purely a question of “first publica
tion in England,” or. at least, simultaneous publication in Eng
land and the United States ; and I am of opinion that a paper 
printed and published in the United States, and mailed there to
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subscribers both in that country and England, cannot be con
sidered to be first published in England.

Judgment for the defendants.

Notes :
First Publication.

It was decided in Routledge v. Low (1868), L.R. 3 ILL. 100, 
that under 5 & 6 Viet. cli. 45, the first publication of a book must, 
to secure British copyright to the author, be made in the United 
Kingdom. It was also decided that word “author” is used in 
the Act without limitation or restriction, and is therefore equally 
applicable to foreigners as to British subjects. Thus when British 
copyright is once obtained it extends, under sec. 29, over every 
part of the British Dominions. The protection of the statute is 
given to every author who first publishes in the United Kingdom, 
wheresoever lie may then be resident or of whatever state, British 
or foreign, he may be the subject—Per Lord Cairns, L.C., and 
Lord Westbury. Ibid. See also Scrutton, Copyright, 4th ed., 
pp. 230-1.

In the earlier case of Jeffreys v. Boosey (1854), 4 II.L.C. 815, 
it had been held that if at the time of first publication a foreign 
author is not in England, he is not protected by the statute. This 
was a decision of the House of Lords after having obtained the 
opinions of nine judges. It was based on the Copyright Act of 
Anne (8 Anne ch. 19), and the ratio decidendi proceeded mainly 
on the wording of the preamble of that statute. That statute 
having now been repealed, the decision is now not a binding 
authority in the exposition of the later statute of 1842. cf. Lords 
Cairns and Westbury, Routledge v. Low (ante), at pp. Ill and 
118.

Whether or not the opinions expressed in the later case are 
correct, the opinion of Lord Colonsay (L.R. 3 H.L. p. 120) is in
structive. He said: “I can easily see that there is very little 
benefit to be gained to British authors by refusing to extend the 
protection of copyright in the manner suggested (i.e., to non
resident foreigners), because nothing can be more shadowy than 
a distinction depending on the circumstances of a few hours’ or a 
few days’ residence within some part of the widely extended 
dominions of Her Majesty.”

See also Boosey v. Pur day (1849), 4 Ex. 145; Chappell v. 
Purday (1845), 14 M. & W. 303; Cocks v. Purday (1848), 5 C.B.
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860, as to necessity for first publication being in the United 
Kingdom.

Since the International Act of 1886, however, first publication 
anywhere within the British Dominions, by either a British sub
ject or a foreigner, will equally secure copyright : 49 & 50 Viet, 
ch. 33, sec. 8(1), and Routledge v. Low {ante). If a book is pub
lished simultaneously within and without the dominions it is 
sufficient : Cocks v. Purday (1848), 5 C.B. 860 ; Huston v. James 
(1851), 5 DeG. & S. 80. Publication a day later than publication 
abroad would probably be fatal : but if on the same day, even 
though an hour or two later, it would be deemed simultaneous. 
Where a serial is being published simultaneously, in the United 
States and England, some parts may lose their copyright by too 
hasty publication in the States, but this would not deprive the 
whole serial of copyright if the other parts were “first published” 
within the British dominions : Reid v. Maxwell (1886), 2 T.L.R. 
790. Cotton, L.J., ibid., p. 791, said : “No case has decided that 
an English author who is clearly entitled as such to the benefit of 
the (Copyright) Act (of 1842) has been deprived of his right on 
the ground that some one abroad has, by bis authority, published 
some part of his work there before it was published here.”

It is a matter of indifference where the manuscript is written : 
Huston v. James (1851), 5 DeG. & S. 80; but the printing as well 
as the publishing must take place in Canada : R.S.C. ch. 62, see. 
5; though the type need not be set here: Frowde v. Parrish, infra, 
p. 317.

If a book is first published outside of British dominions there 
will be no copyright in it except under the International Stat
utes : 7 & 8 Viet. eh. 12, sec. 19. The countries whose works are 
protected in His Majesty’s dominions are as follows:—Germany, 
Belgium, Spain, France, Hayti, Italy, Switzerland. Tunis, 
Monaco, Luxembourg, Japan (under the Berne Convention, 
1887, and additional Act of Paris, 1896), Norway (under the 
Berne Convention, 1887, only), and Austria-Hungary (under a 
separate convention, April 24th, 1893). Section 19 of 7 & 8 Viet, 
ch. 12 (The International Copyright Act), enacting that authors 
of works first published in foreign countries are not entitled to 
copyright except under that Act, has been held to apply to pub
lication in all foreign countries and not only to those with which 
an international convention is in existence : Houcicault v. Drla- 
field (1863), 1 II. & M. 597: Houcicault v. Chatterton (1876), 5 
Ch.D. 267 ; and, also, to apply to the works of -a British subject 
as well as to those of a foreigner : ibid ; Ex parte Dobson ( 1892), 
12 N.Z.L.R. 171.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Anglo-Canadian Music Publishers Association (Limited)
v.

Winnifbith Brothers.

Copyright—Infringement—English Domicile of Claimant—Right to lieticfit 
of Statute—Knowledge of Existence of Copyright.

The plaintiffs, a company incorporated in England with the object of secur
ing Canadian copyright in musical compositions and of acquiring the 
protection of the Canadian Copyright Act of 1875. sought to restrain the 
defendants from importing and selling in Canada a collection of songs 
containing the songs the copyright in which was claimed by the plain- 
till' :

Held, that neither the fact that the plaintiffs were domiciled out of Canada 
nor that the defendants were ignorant of the existence of the plaintiffs’ 
copyright was a defence to the plaintiffs’ action.

Though it appeared that the defendants had aeted innocently, had discon
tinued the infringement, and had expressed regret, yet, as they had con
tested the plaintiffs’ rights in court, costs of the action were given to 
plaintiffs.

The affidavit of plaintiffs’ manager, stating the incorporation of the plain
tiffs in Canada and the obtaining of the copyright of the songs in ques
tion. being in no wise controverted, was held sufficient evidence of the 
copyright for the purpose of the application.

This was a motion for an injunction to restrain the defen
dants from importing from the United States, and selling or 
offering for sale in Canada, certain musical compositions, the 
copyright of which for Canada was claimed by the plaintiffs.

December 20, 1887.

Bain, Q.C., for the plaintiffs.
II. Cameron, Q.C., for the defendants.

January 3rd, 1888. Street, J.—The plaintiffs are a com
pany called The Anglo-Canadian Music Publishers Association. 
(Limited), incorporated under the English Companies’ Acts, 
with the object of securing Canadian copyright in musical com
positions, and to acquire the protection of the Canadian Copy
right Act of 1875 ; their registered office is in London. England, 
and their Canadian office and place of business is at Toronto.
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The affidavit of Mr. llowe, the plaintiffs’ manager in Canada, 
states these facts ; and further states that the plaintiffs are the 
proprietors for the Dominion of Canada of the copyright in the 
seven songs mentioned in the schedule in his affidavit ; and that 
the copyright in each case was obtained by him at the dates 
mentioned in the schedule.

This is the only evidence us to the copyright ; but it is in no 
way controverted in the evidence of the defendants ; and I think 
it is clearly sufficient for the purposes of an application of this 
nature.

The infringement complained of is, that the defendants have 
imported from the United States, and sold in Canada certain 
musical books called “The Franklin Square Song Collection,” 
which, amongst a large number of other songs set to music, con
tain the songs, the copyright in which is claimed by the plain
tiffs; and Mr. Howe states his belief that the defendants will 
continue to import and sell these songs in “The Franklin 
Square Song Collection,” unless restrained by injunction ; and 
that it is of vital importance to the plaintiffs’ business, and in 
fact the only condition upon which it can exist, that their copy
rights should be protected, and all infringements prohibited : 
that the defendants have been made aware, by means of a former 
action in respect of a different musical composition, of the nature 
of the plaintiffs’ business ; and that this action was begun 
promptly after he became aware of the infringement.

The defendants do not dispute in their affidavits the fact 
that the plaintiffs are entitled to the copyright in these songs, 
nor the fact that they imported and sold the books in question, 
nor that they contained these songs ; but they say that they have 
been for years importing the Franklin Square Song Book before 
the dates of the plaintiffs’ copyrights : that they were not aware 
of the existence of the copyright ; and that they would have dis
continued the importation had they been made aware of it: that 
the number imported has been small, and their profit on the sales

21—c.L.a.—’03.
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of it trifling ; and that the Franklin Square Song Book is being 
sold by many other booksellers in Toronto.

Mr. Harold Winnifrith, one of the defendants, was cross- 
examined upon his affidavit, and denied having acquired or 
possessed any knowledge of the nature of the plaintiffs’ busi
ness in the former action referred to. He further stated that' 
upon being served with papers in this action, he had gone to Mr. 
Howe, and expressed his regret at having infringed the plain
tiffs’ right ; and further, that after becoming aware of the plain
tiffs’ rights, he determined to sell no more of the publication 
complained of.

At the hearing of the motion, the counsel for the defendants 
objected that the proof of the plaintiffs being entitled to copy
right in these songs was insufficient: that the plaintiffs were not 
domiciled in Canada, but in England, where the registered office 
of the company is situated : and were not, under the 4th section, 
entitled to the benefit of the Act; and that by the 32nd section 
it was made necessary that the defendants should be shown to 
have imported the publications complained of, with knowledge 
of the plaintiffs’ rights, before they could be made liable in an 
action.

It was further contended on the part of the defendants, that 
the acts done by them were done innocently : that the injury to 
the plaintiffs was trifling: that the importation was stopped upon 
notice of the plaintiff's rights ; and that, as they were willing 
to have ceased the importation without an action, they should, 
at all events, not be charged with costs.

After argument upon the question of the sufficiency of the 
proof of the copyright, the defendants’ counsel agreed to be 
bound by the opinion I expressed, that the proof was sufficient 
for the purposes of this motion, and both parties consented that 
the motion should be treated as a motion for judgment ; but the 
defendants’ counsel continued to rely upon his other objections; 
and judgment was reserved upon them.

I cannot, see the force of the objection that the plaintiffs'
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domicile is not in Canada but in England. If they are not the 
authors, but the assignees of the authors of the musical composi
tions ill question, then there appears to be no restriction what
ever tipdfr their right to obtain copyright, so far as domicile or 
citizenship is eoneenieil. In other words, a British or Canadian 
author, or the citizen of any country having a copyright treaty 
with tile United Kingdom, may assign to a foreigner his right 
to obtain copyright, and the rights of the foreign assignee will be 
protected. If the plaintiffs are to be treated as the authors of 
the compositions, then they are domiciled in London, England, 
where their head office is ; and that is certainly a part of the 
British possessions within the meaning of the Act. In either 
case the plaintiffs are entitled to the sole and exclusive right of 
publishing and vending the works in question in Canada.

It does not appear to be necessary under the Act that the 
defendants should be shown to have imported for sale the books 
containing the infringements, uitli knowledge of the plaintiffs’ 
rights, in order to entitle the plaintiffs to succeed, either in a 
motion of this nature, or in an action to recover penalties, which 
this is not. The absence of such knowledge on the part of the 
defendants ought certainly in most cases of either nature to be 
an important factor in determining the question of costs, and 
the amount of the penalty to be imposed in an action for penal
ties, but would not disentitle the plaintiffs to an injunction. I 
must, therefore, hold against the defendants upon their second 
objection.

The defendants appear to have innocently imported, in small 
quantities only, the songs in question, bound up with a large 
number of other songs in the Franklin Square Song Book, and 
this action was brought without steps being taken by the plain
tiffs to ascertain whether an undertaking could not be obtained 
from the defendants to abstain from further infringement.

Upon being made aware of the infringement by the service 
of the writ, one of the defendants called upon the plaintiffs and 
expressed his regret for what had been done. He does not ap-
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pear, indeed, in any way to have offered to undertake not to 
continue the infringement; but if he had simply appeared in 
Court upon the motion, admitted the plaintiffs’ right, and con
sented to an injunction, I should most certainly have refused 
any costs to the plaintiffs. But he has contested the plaintiffs’ 
rights in Court; and he lias thus, to a certain extent, justified 
the course they have taken.

I think, under all the circumstances, that if the plaintiffs 
agree to accept five dollars in lieu of all claims to damages, they 
should have final judgment for an injunction in the terms asked 
for by their notice of motion, with five dollars for their damages 
and their costs of the action, including those of the motion ; but 
if they prefer an enquiry as to damages, they are entitled to a 
final judgment for an injunction with costs and a reference ; but 
in that event without any costs of the reference.

Judgment accordingly.

Notes;
Proof of Copyright.

The evidence of the copyright allowed sufficient in this case 
was of a kind that would not pass muster in a hard fought case. 
Here there was no real questioning of the fact of the copyright 
having been secured. It would therefore be impolitic to rely on 
this ease where there arises a real dispute as to the registration 
and ownership of a copyright. A certificate of registration cer
tified by the proper officer is the proper evidence of copyright : 
lilack v. Imperial Hunk Co., ante, p. 252. This will be received 
in evidence, without further proof and without production of the 
originals: K.S.C. ch. 62, sec. 26, and see nildeshrimer it: Faulk
ner v. Dunn <6 Co. (1891), 64 L.T. 452.

The certificate is, however, only prima facie proof of the 
copyright which may be rebutted by other evidence as of an 
assignment: IUldcskeimer <f- Faulkner v. Dunn if: Co. (antcl: 
Troittich v. Rees (1887), W.N. 150, 2 T.L.R. 773; Hoosey v. 
Davidson (1846), 13 (j it. 257; Bailitt v. Templeman (1866), 13 
L.T.N.S. 593.

Under the International Copyright Act, 1886, an extract from
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a register of copyright in books kept under the authority of the 
government of a British possession, purporting to be certified as 
a true copy by the officer keeping it, and authenticated by the 
public seal of the British possession, or by the official seal, or the 
signature of the governor of a British possession or of a colonial 
secretary, or of some secretary or minister administering a de
partment of the government of a British possession shall be ad
missible in evidence of the contents of the register: 4ft & 50 Viet, 
eh. 33, sec. 7.

[IN THE HlOH COURT OF JUSTICE FOR ONTARIO.]

Fsowde v. Parrish.

Copyright—Right to, in n Compilation—English Domicile of Claimant—
Printing from Stereotype Plates—Importation of Foreign Reprints—
Right to Restrain.

The plaintiff was a publisher in England, and had employed certain per
sons to compile for him the hook in question, paying them for their 
services. By his agent in Canada, he applied for and obtained copyright 
under the Canadian Act.

Held, he was entitled to copyright as proprietor of the book, being “ assig
nee,” or perhaps “ legal representative, of the author.

English domicile is not a bar to obtaining benefit of the Canadian Copy
right Act.

Anglo-Canadian Publishers Assn. (Ltd.) v. Winnifrith (1888), 15 O.R. 164, 
167, followed.

Printing from stereotype plates brought to Canada from England is a 
sufficient “ printing ” within the meaning of the Act, though no typo
graphical work is done in the preparation of the copies.

American reprints of the plaintiff’s copyright book, added as an appendix 
to American reprints of the Bible, imported into Canada, constitute an 
invasion of the plaintiff's rights.

This was an action tried at the non-jury sittings at Toronto
on the 6th of April, 1896.

The action was for an infringement of an alleged copyright
of the plaintiff, in which he claimed an injunction and damages.

J. H. Macdonald, for the plaintiff.
T. VV’, Howard, for the defendants.

April 18th, 1896. Boyd, C. :—

It is admitted that the book in question, “Helps to the Study
of the Bible,’’ was compiled for the plaintiff by persons
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employed for valuable consideration for that purpose by him. 
That arrangement, by virtue of sec. 16 of the Copyright Act, 
R.S.C. ch. 62, works a transfer of the right to obtain copyright 
if no reserve is made by the compilers or authors of the compila
tion. The person for whom the literary work is done, then, is 
entitled to the proprietorship of the copyright as “assignee,” 
or, perhaps, “legal representative” of the author. See secs. 1 
and 14 and 15 of the Act. Actual payment is not required to 
be proved under our Act; Richardson v. Gilbert (1851), 1 Sim. 
N.S. 336.

The agent in Canada of the English proprietor, the present 
plaintiff, made application for and obtained copyright for the 
plaintiff as such proprietor on the 8th September, 1890. I do 
not follow the objection that the application might not be made 
under the 4th section of the Act, because the proprietor was 
resident in England. England is a part of the British posses
sions, and though by recent English legislation the term “Brit
ish possessions” is after December 31st, 1889, to be construed as 
exclusive of the United Kingdom (see Interpretation Act, 1889, 
sec. 18, sub-sec. 2), yet in the earlier Copyright Acts, from 
which this is derived, the term “British Dominions” (which is 
synonymous with “British possessions”) is declared to mean 
and include all parts of the United Kingdom of Great Britain 
and Ireland (5 & 6 Viet. ch. 45, sec. 2). see Low v. Routledge 
(1864), L.R. 1 Ch. 45, which case also shews that the most ex
tended construction is to be given to the word “author” in these 
Acts.

I agree with the view expressed on this point by Street, J., 
in Anglo-Canadian Publishers Assn. (Lid.) v. Winnifrith 

1888 15 O.R. 164, 167.
The plaintiff continues to print and publish his book in 

Canada from stereotype platqs. That is a sufficient “printing” 
within the meaning of the Act, though no typographical work 
is done in the preparation of the copies.

No defence is raised on the ground that the plaintiff’s copy
right is invalid because of the expiry of the English copyright
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of this book. For this reason I suppose no evidence has ta-en 
given on this head, as to the date of the English copyright.

The defendants bring in American reprints of the plaintiff’s 
copyright book, which are added as an appendix to American 
reprints of the Bible. This importation is an invasion of the 
plaintiff’s rights. “Importation” is specially mentioned as a 
violation of the Act in sec. 30, where penalties are imposed.

The defendants were not aware of the existence of the plain
tiff’s copyright till the 27th September, 1895. The action is on 
the 11th October, 1895. Sales have been made by the defendant 
for four or five years before this and also after action. The 
parties wish me to settle damages if I find in favor of the copy
right. I fix the sum at $40 (unless either party asks a refer
ence) ; and the plaintiff should get costs.

That an action may be brought for injunction and damages 
recovered in case of importation appears from Cooper v. Whit- 
tingham (1880). 15 Ch. I). 501, and Tennyson v. Forrester 
(1871), 43 Scottish Jurist 278, quoted in Copinger's Law of 
Copyright, 3rd ed. p. 247.

(Note: The up| teal of the defendants from the above judgment was, at 
the conclusion of the argument, dismissed with costs, the Court of Ap|>eal 
agreeing with the judgment below : 23 A. R. 728. )

Notes :
Who 18 the Owner of the Copyright ?

Prima facie the author is the owner of the copyright : R.S.C. 
ch. 62, sec. 4. The word author is not defined in our Act, and 
difficulties may arise (and have arisen in England) as to who is 
the author of a particular book within the meaning of the Act. 
The rule seems to be that, if the literary matter is composed by 
those who make the manuscript, the author is the one from whom 
comes the general conception and design, and that although 
there may be much detail at the hands of subordinates, he is the 
author of the entirety and may sue for infringement: Scott v. 
Stanford < 1867), L.R. :: Eq. 718; Mottagt v. Jackson l<i> . 11 
Q.I3.D. 627 ; Staunardw. Harrison (1871), 24 L.T.N.S. 570 ; Bar- 
field v. Nicholson (1824), 2 L.J. Ch. 90 at p. 102. In Hatton v. 
h can (1859), 7 C.B.N.S. 268, the defendant had arranged certain 
scenery, music, dancing, etc., and employed artists and authors 
to aid him in carrying his design into effect. Amongst others,
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the plaiutitT was employed to compose and arrange the orchestral 
accompaniments. The Court of Common Pleas held that the de
fendant was the author of the entire production. Erie, C.J., 
said :—“I am of opinion that the music so composed by the direc
tion and under the superintendence of the defendant, and as part 
of the general plan of the spectacle, must, as between him and 
the plaintiff, become the property of the defendant, and that 
consequently the defendant has violated no right of the plaintiff 
in causing it to be represented in the manner alleged”: Ibid., p. 
280. Jn a similar ease, Wallcrstcin v. Herbert (1867), 16 L.T.N.S. 
453, Cockburn, C.J., said :—“Looking at the nature of this com
position, it is clear that it became a part and parcel of the drama, 
and was not an independent composition.” The case of Hatton 
v. Kean appears in view of the remarks of Kekewich, J., in Pet In 
v. Taylor, 11897] 1 Ch. at p. 475, to ljave gone to the extreme 
limit, lie said:—“It is not at all an uncommon thing for two 
persons jointly to publish a book, one supplying the letter press, 
the other the illustrations. I cannot see my way to saying that 
in such a ease the man who is the author of the letter press be
comes the author of the book, including the illustrations, so as to 
protect those illustrations.”

In Shepard v. Conquest (1856), 17 C.B. 427, it was laid down 
that the suggestion of a subject without any share in the design 
or execution of the work, cannot constitute the person suggesting 
the author of the work carried out by his employee to whom the 
suggestion was made.

Joint authorship of a book is found in the production of a 
work by joint labour in prosecution of a preconceived joint de
sign. If a piece were written by A. and B. jointly in prosecution 
of a preconceived joint design, the two might be said to be the 
co-authors of the whole, despite that different portions were 
respectively the sole productions of either : Levy v. Butler 
(1871), L.R. 6 C.P. 523. In that case, Keating, J., said:—“I 
entirely agree with my brother Byles that, though it may not be 
necessary that each should contribute the same amount of labour, 
there must be a joint labouring in furtherance of a common 
design.”

Walter v. Lane, [1900] A.C. 539, upset prevailing ideas as to 
what constituted an author. It had been thought the author 
must be the one that actually designs and composes the literary 
matter. But that case demonstrated that the author is the first 
producer of literary matter in “book” form. (See notes on 
Walter v. Lane in note on Common Lair Kiyhts, supra, p. 157).
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The recent case of Aflalo v. Lawrence <£• Balien, Limited 
( [1903] 1 Oh. 318, C.A.), confirming the judgment of Joyce, J. 
( [1902] 1 Ch. 264), is interesting as dealing with the rights of 
contributors to encyclopaedias. A. agreed with publishers of an 
encyclopaedia that he would act as editor at a fixed fee, for which 
he was also to write seven thousand words of special articles and 
other unsigned articles. The publishers were to bear all the cost 
of the work. A. employed C., at the request of the publishers, to 
write certain other articles at a fixed sum per thousand words. 
There was no express provision as to the proprietorship of the 
copyright in the articles in either case. All the articles were 
written, and A. and C. were registered as proprietors of the copy
right in those which they had respectively written. Under these 
circumstances the Court of Appeal held (Vaughan Williams, 
L.J., dissenting), that the articles constituted a “book” within 
sec. 2 of the Copyright Act, 1842, and that the authors were en
titled to copyright in their compositions, there being nothing in 
the circumstances of the case to shew that the publishers had 
acquired copyright therein, and to an injunction restraining pub
lication without their consent. Romer, L.J., and Stirling, L.J., 
held that a publisher of an encyclopædia in order to shew that he 
has acquired copyright in such contributions under sec. 18 of the 
Copyright Act, 1842, must establish, first, employment of the 
author ; second, that the articles were written on the terms that 
the copyright should belong to the publisher; and, third, that 
the articles were paid for by the publisher.

Section 18 of the English Copyright Act, 1842, is an elaborate 
statement of the rights of author and publisher in regard to 
articles in encyclopaedias, reviews, magazines, periodicals, etc. 
The most important features are the requirements (1) that in 
order to vest the copyright in such articles in the publisher, the 
author must have been employed on the terms that the copyright 
shall belong to the publisher, and (2) that the articles must be 
paid for. The section in the Canadian Act dealing with the same 
subject is sec. 16 (R.S.C. ch. 62). It enacts that whenever the 
author of a literary, etc., work . . . has executed the same for 
another person, or has sold the same to another person for due 
consideration, such author shall not be entitled to the copyright 
. . . unless a reserve of the privilege is especially made by the 
author or artist in a deed duly executed. Thus the positions of 
the author here and in England are completely reversed. There 
the onus is on the publisher to shew his acquisition of the cop(y-
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right. Here the author has to fight for his right. lie 
is the one put to the proof. When he has received 
his pay (“due consideration”) his rights are gone unless 
he uses part of his pay to obtain a deed reserving them. A verbal 
reservation would be unavailing. It must be obvious that such 
a provision is extremely unfair to the author. It is unlikely that 
one out of a hundred know of the stringent requirements of the 
law set out in this section, and an unscrupulous publisher, if 
there he any, would have little or no difficulty in arranging 
matters to his own liking. How probable it is that the author 
would be content, even if he insisted so far, with a written agree
ment merely without the absolutely necessary sealing and 
delivering.

The author must have executed the work “for another per
son,” and actual payment need not be proved under our Act— 
vide Boyd, C., in Frowde v. Parrish, quoting Richardson v. Gil
bert (1851), 1 Sim. N.S. 336.

The Canadian Act is much more favourable to the employer 
than the English Act. The 18th section of 5 & 6 Viet. ch. 45, 
requires that the work must be done and the author employed 
“on the terms that the copyright therein shall belong to such 
proprietors.” If there be no specific agreement, or if the terms 
cannot be implied from the nature of the employment and the 
surrounding circumstances, the copyright will remain in the 
author : Sweet v. Benning (1855), 16 C.B. 459 ; Trade Auxiliary 
v. Middlcsbomugh (1889), 40 Ch. 1). 425; Walter v. Ilowe 
(1881), 17 Ch. 708; Johnson v. Newnes, [1894] 3 Ch. 663; 
A/lalo v. Lawrence, [1902] 1 Ch. 264. On the other hand, the 
author in Canada is required to actively protect his own interests, 
and “unless a reserve of privilege (of copyright) is specially 
made by the author or artist in a deed duly executed,” he loses 
his rights. Further, no reference is made to any actual payment 
in the section, the words being “has executed the same for 
another person.” The consideration may be of any valuable 
kind.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Lancefield v. The Anglo-Canadian Music Publishing 
Association (Limited).

Copyright — Penalties — Printing Copies of Canadian Copyright Work 
Abroad—Stating thereon Existence of Canadian Copyright—Copyright 
Act, 1875, sections 33, 5, 0, and 13.

Section 33 of the Copyright Act, 1875, R.S.C. ch. 02, docs not apply where 
the owner of the Canadian copyright in a musical composition has the 
same printed abroad and impresses on copies used in Canada a notifica
tion of the existence of such copyright.

The plaintiff claimed $300 under section 33 of the Copyright 
Act, R.S.C. eh. 62, as a penalty recoverable from the defendants. 
The facts are stated in the judgment.

The action was argued on admissions of facts at Toronto, on 
April 25th, 1895.

0. Lynch-Staunton, for the plaintiff.
Bickncll, and II. D. Hulme, for the defendants.

April 29th, 1895. Boyd, C. :—

This is an action for penalties under see. 33 of the Copy
right Act, R.S.C. eh. 62. The question between the parties is 
within a very narrow compass. The question is whether the 
penalties of sec. 33 of the Copyright Act are incurred, if upon 
copies of a musical composition which is the subject of 
Canadian copyright words asserting the existence of such copy
right are impressed thereon—such copies being published only 
and not also printed in Canada. The defendants hold 
Canadian copyright in respect of the two musical pieces in dis
pute ; they have had copies printed in Leipzic and in London 
—have imported these and publish them in Canada, with the 
notification thereon of Canadian copyright. The action does 
not attack the right to import, and there is nothing before me 
to shew that the importa ion is illegal—if such a point be
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material. Merely “printing” is not of itself “publication.” To 
obtain in the first instance copyright both printing and publish
ing are essential conditions precedent (sub-secs. 5, 6 and 13). It 
is not expressly declared that the continuance of the privilege 
of copyright depends upon the printing, as well as the publica
tion of the composition in Canada. That may be inferred from 
certain provisions in the Act ; and it may be that such impor
tations as these are not protected by the Act ; but these are not 
now matters for adjudication. The protection and fostering of 
native industry would favor such a construction, but that is not 
the only thing to be considered, especially in dealing with the 
penal clauses of this statute.

And the main difficulty arises in dealing with this penalty 
clause. It is directed against one who has not lawfully acquired 
the copyright of the work—but the defendant is not in that 
position—he has Canadian copyright in the compositions. Then 
it provides a penalty in case one not so qualified, impresses on 
imported copies, words purporting to assert the existence of 
Canadian copyright—rather implying that if so qualified by the 
possession of copyright he may impress upon imported copies 
the fact of such copyright being in existence.

To give effect to the ‘contention of the plaintiff one would 
need to have some such enactment as this ; “Every person who 
has lawfully acquired the copyright, etc., who imports into 
Canada printed copies of the work and impresses thereon words 
purporting to express the existence of Canadian copyright in 
relation thereto shall incur a penalty of, etc.”

I have, therefore, to dismiss the action with costs.
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(7) PRACTICE UNDER THE CANADIAN ACT—PLEADING.

[IN THE SUPERIOR COURT FOR QUEBEC.] 

Anulo-Canadian Music Publishing Association

J. N. Dupuis.

Infringement of Copyrights—Musical Composition—Authorship— 
Inscription in Law.

Held, that a company alleging itself to be the registered owner and pro
prietor of certain Canadian copyrights, covering certain musical composi
tions, may answer allegations going on to say that it is not the author, 
or legal representative of the authors of the musical compositions, by 
saying that the British proprietors of the copyrights assigned the same 
to it, plaintiff, and that it gave legal notice of such assignment to the 
Minister of Agriculture before registration in Canada.

F. 8. McLennan, K.C., attorney for plaintiff.
Beaudin, Cardinal, Lor anger & St. Germain, attorneys for 

defendant.

Montreal, May 7th, 1903. Sir M. Tait, A.C.J.

The Court having heard the parties by the inscription in 
law of defendant to parag. 2, 3, and 6 of the plaintiff’s 
answer to defendant’s plea ; having examined the proceedings 
and deliberated :—

Whereas plaintiff alleges that it is the registered owner and 
proprietor of certain Canadian copyrights, covering certain 
musical compositions mentioned in its declaration, and that it 
has given due and legal notice of said copyrights, according to 
law, and that they have been duly registered and are good and 
valid and in force and effect in the Dominion of Canada ;

Whereas defendant by his defence does not claim that the 
allegations of plaintiff’s declaration are insufficient in law to 
maintain the conclusions thereof, but denies that plaintiff is
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such proprietor, and alleges that it is not the author of said 
musical compositions nor the legal representative of the authors 
thereof and that there is nothing in plaintiff’s declaration to 
shew how plaintiff became proprietor, whether by assignment 
or otherwise of said musical compositions ;

Whereas plaintiff in the paragraph inscribed against in its 
answer to said plea, alleges that the British proprietors of said 
copyrights assigned the sajne and all their rights thereto in 
writing to plaintiff’, and that plaintiff gave due and legal notice 
of said British copyrights and of the assignment thereof, to the 
Minister of Agriculture, before registration in Canada, and that 
the assignment to plaintiff from such British proprietors of 
said copyrights, who had duly acquired the same from the 
respective authors of said compositions, did not require to he 
recorded in the office of the minister of agriculture before 
plaint iff registered said compositions in Canada ;

Considering that the allegations of .the said answer are not 
a departure from, or inconsistent with the allegation of plain
tiff’s declaration that it is the proprietor of said Canadian 
copyrights, but that said allegations are merely for the purpose 
of answering defendant’s plea, by shewing how and in what 
manner plaintiff became such proprietor ;

Considering that said inscription in law is unfounded :—
Doth dismiss the same, with costs.
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[IN THE SUPERIOR COURT FOR QUEBEC.] 

Tremblay v. The Qvkbec Printing Co.

Q u i Ta m Act Ion—Copyrigh t—Pena 11 ies—A mend m en t—Traci ice.

Quebec, June 10th, 1899.

In an action for penalties under the Copyright Act, 
Andrews, J., held that the Crown must be joined as a plaintiff, 
otherwise the action will be dismissed on an exception to the 
form.

An amendment adding the Crown as co-plaintiff will be 
allowed if the conclusions justify it.

Notes :

In Ashdown v. La rig ne (1892), 2 Que. 36, an action was 
brought to recover penalties under sec. 32 of the Copyright Act, 
R.S.C. ch. 62, which provides for the recovery of penalties for 
infringement of copyright in prints, charts, music, photographs, 
etc. It was held that it must be alleged that the defendant was 
in possession of the number of copies for which the infringement 
is claimed, as the penalty consists of so much for each copy found 
in the possession of the defendant and not for each copy sold. It 
will he noted that the forfeiture clause of the said section omits 
“chart” and “photograph” from the enumeration of the articles 
for the possession of which forfeiture is imposed. This omission 
would seem to render the decision in Ashdown v. La vigne inappli
cable where the contest is over “charts” or “photographs.” It 
might, perhaps, be argued that “map” would include “chart 
a marine chart would seem to be readily classified as a “map,” 
being similar in its essential features. In England, “charts” 
are included under the definition of “book” (5 & 6 Viet. ch. 45, 
sec. 2). As to “photographs,” no provision for forfeiture of 
any sum in any event is made, the plaintiff being confined to his 
action for damages and the delivery up of the plates of the 
photographs.
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COSTS.

(IN TIIE HIGH COURT OF JUSTICE FOR ONTARIO.]

Anglo-Canadian Music Publishing Association

v.
Somerville.

Coats—Infringement of Copyright—Consent Judgment—Damages— 
Amount of—Reference—Offer—Payment into Court.

Where judgment was pronounced by consent declaring that the defendant 
had infringed the plaintiffs’ copyright, restraining him from continuing 
to infringe, and directing a reference to ascertain the damages sustained 
by reason of the infringement, and the Master found that the damages 
were only $6.70. and also reported specially that the plaintiffs were aware 
before action that the defendant was willing to hand over all copies of 
and to stop selling or giving away the publications in question, but the 
plaintiffs demanded $100 compensation, and that after action the defen 
dant offered to pay $25 for damages and costs and to deliver up any of 
the publications on hand and to give an undertaking that there would be 
no further infringement, but the plaintiffs did not accept the offer:— 

Held, that the plaintiffs were entitled to the costs of the action ; and also 
to the costs of the reference, the defendant not having, when consenting 
to judgment, offered to pay a fixed sum for damages and to pay it into 
Court.

This was an action for the infringement of a copyright. The 
plaintiffs’ motion for an interim injunction was turned into a 
motion for judgment, and judgment was pronounced upon con
sent declaring that the defendant had infringed the plaintiffs’ 
copyright, restraining him from continuing to so infringe, and 
referring it to the Master in Ordinary to ascertain and state 
what damage, if any. the plaintiffs had sustained by reason of 
the infringement by the defendant of the copyright, and reserv
ing further directions and costs.

The Master found that the damage amounted to $6.70, and 
reported specially as follows :—(1) That the plaintiffs were 
aware prior to the issue of the writ of summons in this action 
that the defendant was willing to hand over to the plaintiffs all 
copies of, and to stop selling or giving away, the songs in ques
tion, but the plaintiffs demanded an adequate compensation
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which they fixed at $100. (2) That after being served with the 
writ of summons the defendant offered to pay to the plaintiffs 
the sum of $25 for damages and costs, and also offered to 
deliver up any of the songs on hand and to give any undertaking 
required that there would not be any further infringement, but 
the plaintiffs did not accept the offer, but offered to take $50 
for damages and costs.

On the 14th March, 1000, Laing, for the plaintiffs moved 
before Armour, C.J., in the Weekly Court, for judgment in 
favour of the plaintiffs against the defendant for the amount 
found due by the Master for damages and for the costs of the 
action.

Koaf. 0.0.. for the defendant, shewed cause and contended 
that on .the special findings of the Master the plaintiffs were not 
entitled to costs, or to the costs of the reference, or to the full 
costs of all the proceedings.

Judgment was delivered on the same day.

Armour, C.J.—I .think the plaintiffs are entitled to judg
ment for the amount found h.v the Master and the costs of the 
action and of the reference.

The costs of the action he is clearly entitled to, as the follow
ing decisions shew : Cooper v. Wkittingham (1880), 15 Ch. D. 
501 ; Cpmann v. Forester (1888), 24 Ch. D. 281 : Wittman v. 
Oppenkeim (1884), 27 Ch. D. 260.

And in order to protect himself as to the costs of the 
reference, the defendant should, when appearing on the motion 
for the injunction and consenting to the judgment, have offered 
fo pay a fixed sum for damages and to pay it into Court, and 
upon his doing so the Court might have directed a reference 
upon the terms that if the Master found such sum sufficient to 
answer the damages the plaintiffs should pay the costs of the 
reference.
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Notes:
Costs.

A person whose copyright has been infringed is not bound to 
rest satisfied with the promise of the defendant not to commit 
any further infringement, hut he has a right to have an injunc
tion and is entitled to the costs of such : Geary v. Norton (1846). 
1 DeG. & S. 9; Losh v. Hague (1837), 1 Webs. 200; but where 
the action is brought to enforce a bare legal right, such as an 
action to restrain the infringement of a very small part of the 
plaintiff's copyright, the Court will not, as a matter of course, 
order the defendant to pay the costs of the action: Walter v. 
8Uinkopff, 118921 3 Ch, 489: 67 L.T. 184; American Tobacco 
Co. v. Guest, [1892] 1 Ch. 630.

If the defendant do not offer to submit to the injunction and 
pay all costs up to that time : Potts v. Levy (1854), 2 Drew 272 ; 
or, if, although he offer to submit to the injunction, he refuse to 
pay the costs or to give plaintiff any of the other relief to which 
he is entitled, the plaintiff is entitled to bring the suit to hearing 
and will have costs thereof: Fradella v. Weller (1831), 2 R. & 
M. 247; Geary v. Norton (ante)-, Colburn v. Simms (1843), 2 
Hare 561; Jamieson v. Teague (1857), 3 Jur. N.S. 1206; Chap
pell v. Davidson (1855), 2 K. & J. 123. Contra, where defendant 
submits to the injunction with costs and agrees to give plaintiff 
all other proper relief: Millington v. Fox (1838), 3 My. & C. 
352; Colburn v. Simms (ante) : Harvey v. Ferguson (1864), 15 
Ir. Ch. 277 -, Hudson v. Bennett (1866), 12 Jur. N.S. 519.

The tender of costs must include all costs of suit up to time 
when tender is made: Fradella v. Weller, ante-, Geary v. Norton, 
ante ; Jamieson v. Teague, ante ; Burgess v. Hill (1858), 26 Beav 
244; Moet v. Conston (1864), 33 Beav. 578; Schlesinger v. Tin
ner ( 1890), 63 L.T. 764. Short of this the offer may be evidence 
of good faith, but is not such an offer as to interfere with the 
ordinary course with respect to costs: Schlesinger v. Turner, 
ante.

A bona fide offer from the defendant before suit to give the 
plaintiff all the relief to which he is entitled and which he ulti
mately obtains by the suit may be ground for depriving him of 
the costs of it : Millington v. Fox, ante ; Colburn v. Simms, ante -, 
Chappell e v. Davidson, ante; but in Edclsten v. E deist en (1863), 
1 DeG. J. & S. at p. 203, it was said that negotiations antecedent 
to the suit could not be taken notice of except in the case of bad
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faith, unless they amounted to a release or binding agreement 
with respect to the cause of action. But where a legal right of 
action has been invaded, the plaintiff need not apply to defendant 
before suit: Burgess v. Hill, ante; Walter v. Steinkopff' (1892), 
8 T.L.B. 683; I 8 Ch. 189.

Where the plaintiff’s title to his copyright is disputed he is 
entitled to the costs he incurs in establishing it : Kelly v. Hooper 
(1841), 1 Y. & Coll. C.C. 197.

No costs have been awarded to either party where the defen
dant though clearly guilty of an infringement has acted in good 
faith: Maxwell v. Somerton (1874), 30 L.T. 11. But generally 
ignorance of copyright is no defence, especially in Canada, 
where the notice of copyright is for all to see: ante, p. 
315. A plaintiff will not be allowed to make his action 
simply a means of making money ; Wall v. Taylor (1883), 
11 Q.B.D. 102. No costs will be given to a plaintiff 
where he has unduly acquiesced in the defendant’s conduct: 
Maxwell v. Somerton (1874), 30 L.T. 11 ; 22 W.R. 313 ; 
Allen v. Lyon, ante, p. 289. If the plaintiff has increased the ex
penses by raising unnecessary issues on which he has failed, the 
costs may be apportioned or disallowed : Mctzler v. Wood (1878), 
8 Ch. D. 606; Kelly v. Hodge (1873), 29 L.T. 387. A defendant, 
although successful, may lose his costs or part of them if he has 
aeted in such a way as was not fair and right as between man 
and man: Per Lord Romilly, M.R., in Cobbett v. Woeulward 
(1872), L.R. 14 Eq. at p. 414; Hall, V.-C., in Maple v. Junior 
Army and Navy Stores (1882), 21 Ch. D. at p. 373; or if there 
lie some right of action in the plaintiff : Allen v. Lyon, ante, p. 
289. So, where the successful defendant has brought the action 
on himself by indiscreet or improper conduct: Pike v. Nicolas 
(1869), L.R. 5 Ch. 251; Cobbett v. Woodward (1872), L.R 14 
Eg. 407.
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PARTICULARS.

I IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]

Liddell et al. v. Covp-Clark Co. kt al.

Copyrigh t i n Hook—Registre t ion—I n fringem cut—Par lieu la rs.

In mi action for infringement of copyright in n hook, the statement of elnim 
alleged that the plaintiffs were the proprietors of a subsisting copyright 
duly registered, and further alleged that the defendants printed for sale 
a large number of copies of another hook, a part whereof was an infringe
ment of the plaintiffs’ copyright :—

Held, that the defendants were entitled to particulars shewing the date of 
registration of the plaintiffs’ copyright, and shewing what part of the 
defendants’ book infringed the plaint ill's’ right.

Street v. Maugham ( 1840), 11 Sim. 51, not followed.
Mauman v. Tegg (182(1), 2 Russ. 1185, 390, and Page v. Wisden (I860), 20 

L.T.N.S. 435, followed.

Motion by the defendants for particulars under the state
ment of claim, heard by the Master in Chambers, on the 17th 
December, 1900.

J. B. Ilolden, for the defendant company.
C. A. Moss, for the other defendants.
John Greer, for the plaintiffs.

December 26th, 1900.

The Master in Chambers.—An action for infringement 
of the plaintiffs’ copyright in a hook entitled “ A School His
tory of Rome,” etc.

In their statement of claim the plaintiffs allege in the 2nd 
paragraph that they are the proprietors of a subsisting copyright 
duly registered, without mentioning the date of registration, 
and in the 3rd paragraph they state that the defendants printed 
for sale a large number of copies of a book entitled “ High 
School History of Greece and Rome.” a part whereof entitled 
“ History of Rome ” is an infringement of the plaintiffs’ copy
right.
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The defendants demanded particulars of the date of registra
tion, and also in what respects the part entitled “ History of 
Home ” is an infringement of the plaintiffs’ alleged copyright. 
This demand not being complied with, the defendants now 
apply for an order for the particulars demanded. Counsel for 
the plaintiffs oppose the application on the ground that they are 
not hound by the practice to give the same : Sweet v. Maugham 
(1840), 11 Sim. 51. That was a ease where a bill was filed and 
an injunction moved for, and the Vice-Chancellor said : “As 
long as I remember the Court, it never has been thought neces
sary for a party who complains that his copyright has been in
fringed, to specify, either in his bill or his affidavit, the parts of 
the defendant’s work which he thinks have been pirated from 
his work ; but it has been always considered sufficient to allege, 
generally, that the defendant’s work contains several passages 
which have been pirated from the plaintiff’s work; and to verify 
the rival works by affidavit. Then, when the injunction has been 
moved for, the two works have been brought into Court, and the 
counsel have pointed out to the Court the passages which they 
rely upon as showing the piracy.”

But the practice in equity seems to have been different from 
that followed at law.

In the 2nd ed. of the American and English Encyclopædia 
of Pleading and Practice, under “Copyright,” it is stated: 
“Necessary allegations—In general.—In a suit for infringe
ment, the bill, declaration, or complaint must contain allegations 
sufficient to show title in the complainant and to clearly define 
the infringement for which redress is sought:” and several cases 
are referred to, such as Cary v. Kearsley (1803), 4 Esp. 168. 6 
R.R. 846; Mawman v. Teg g (1826), 2 Russ. 385, 390; and others. 
This last reference would indicate that the practice followed in 
the later authority of Sweet v. Maugham was only applicable to 
cases in equity, but that where an action at law was brought the 
plaintiff was required, one month before the defendant was re
quired to plead, to deliver to the defendant a statement of such 
part or parts of the books claimed to be copies of, or colourably
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altered only from, the plaintiff's books: see the order made in 
that suit at p. 403.

I would also refer to the remarks of Vice-Chancellor Malins 
in delivering judgment in Page v. Wisdcn (1869), 20 L.T.N.S. 
435.

In my opinion, the defendants are entitled to such a statement 
or such particulars as were ordered in Mawman v. Tcgg. This 
will not only save expense and limit the issue as mentioned by 
Vice-Chancellor Malins in Page v. Wisdcn, but will prevent sur
prise at the trial.

I scarcely think that it was seriously argued by the plain
tiffs’ counsel that the date of the registration need not be given. 
All the eases on that point are clear that it must be given.

An order for particulars will be granted ; costs in the cause.

Notes :
Particulars.

In Cary v. Kcarsley (1803), 4 Esp. 168, Lord Ellenborough 
said that he thought that proof of errors transmitted into the 
defendant’s book, an itinerary or road book, would not support 
the declaration for a general printing and pirating of the plain
tiff's work. The defendant was authorized to use a work pub
lished as that of the plaintiff’s was, to make extracts from it into 
any original work of his own ; and mistaking names and descrip
tions. and taking certain detached parts, was but using in a pro
per manner an inaccurate directory. It was necessary to go far 
ther.

Here the plaintiff, in proving piracy, called a witness who had 
compared the two books and had found a general correspondence 
in the names of certain places and distances (the books were 
road books), and who proved several mistakes and errors in the 
plaintiff’s book to be copied verbatim into defendants’ work.

In Mawman v. Tcgg (1826), 2 Russ. 385, on hearing a motion 
for an injunction by the plaintiffs. Lord Chancellor Eldon said : 
“Shall I then grant the injunction before answer? or shall I give 
leave to the defendant to make an affidavit with respect to the 
extent to which the articles of the Encyclopaedia Metropolitana 
have been copied in his publication? The plaintiffs cannot know
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to xvliat extent the copying has been carried, unless they examine 
the whole work. Hut the defendant can state exactly lio\v much 
they copied and what parts they copied and cun supply the 
Court with the knowledge of how the fact really stands without 
leaving it to be collected from inferences more or less strong." 
The minutes of the order finally made as drawn up by the Lord 
Chancellor were, in part, as follows (p. 403) : “The plaintiffs .

. . to signify whether they will elect to proceed before the
master in order that he may ascertain what part or parts of 
the books or any of them are copies, etc.: or whether they will, 
one month before the defendant is required to plead, deliver to 
the defendant a statement of such part or parts of the said 
hooks. * ’

The head note to Page v. Wisden (1809). 17 W.R. 483. reads: 
Although copyright may be claimed in part only of a book, the 
whole of which is registered, the part in which copyright is 
claimed should be distinguished in the hill, otherwise the costs 
unnecessarily incurred must be borne by the plaintiff. This 
embodies fully the remarks of Vice-Chancellor Malins on the 
point, referred to by the Master in Chambers in Liddell v. Copp- 
<■lark. Rut as the case was dismissed on other grounds, no order 
for particulars was made.

In Kelly v. Wyman 11869), 17 W.R. 399. it was held that the 
plaintiff is entitled to a discovery of the sources from which the 
defendant’s book has been compiled. The interrogatory which 
the defendant refused to answer was one requiring him to set out 
the names of all the canvassers employed by him in every part of 
England, the name of the place to which each was sent, and the 
time he spent there, the bill having charged that the number of 
persons so employed was insufficient, and that they had, in fact, 
made very few inquiries. James, V.-C., said: "If I charge you 
with having taken information from any book, and you derived 
your information from original resources, I have a right to know 
what those original resources were."

In Chicago Music Co. v. 7. W. Butler Paper Co. (1884). 17 
Fed. Rep. 758, it was said that the declaration in a suit to re
cover for infringement must set out in detail a substantial com
pliance with the various requirements of the copyright laws. 
The plaintiff must show that he has taken the steps required by 
law, e.g., how he became proprietor of the copyright, who was 
the author if he is not, how he came into the author’s rights, etc.

See also Red field v. Middleton (I860), 7 Bosw. (N.Y.) 649;
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Blink v. Allen (1890), 42 Fed. Rep. 618; Rooney v. Kelley 
(1861 », 14 It. C.L.R. 158.

The bill, declaration or complaint must contain allegations 
which amount to an assertion of authorship in terms sufficiently 
explicit and full to establish a clear title in the plaintiff : At will 
v. Fmcft (1846'. 2 Match. (U.S.) 09; Falk v. Schumacher 
(1891). 48 Fed. Hep. 222; Henderson v. Tompkins (1894). 60 
Fed. Rep. 758.
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[IN THE COURT OF QUEEN’S BENCH FOR QUEBEC.]

BbAUCHEMIN V. CADIEUX.*

Copyright—Historical, Itiographical and Geographical Dictionary—Nomen
clature—Common Sources—Piracy—Animus Furundi—Modes of Proof 
—Law Governing Copyright in Quebec.

In an action for infringement of copyright in a dictionary, the unrebutted 
evidence shewed that the publication complained of employed the same 
nomenclature, treated of almost all its subjects in the exact words used 
in the dictionary first published, and repeated a number of errors occur
ring in the prior work.

Held, White, J., dissenting, that these resemblances being supported by 
proof of fraudulent intent, made out proof of piracy.

Judgment of Taschereau, J., reversed.
Though a work contains only material which is open to the world to use, 

yet originality in the arrangement and treatment will confer the right to 
protect ion.

Where there is a divergence between the English and French law in relation 
to copyright, the former should be preferred.

The appellants, Messrs. C. 0. Beauchemin et fils, were the 
proprietors, duly registered, of a historical, biographical and geo
graphical dictionary, devoted especially to Canada, published as 
a supplement to Larousse’s dictionary. In 1894, the respondents, 
Messrs. Cadi eux and Derome, published a Canadian historical, 
biographical and geographical dictionary, in the form of a sup
plement to a dictionary composed by’ Mgr. Paul Guérin and Mr. 
Bovier-Lapierre.

The appellants, claiming that the respondent’s dictionary 
was a piratical copy of their dictionary, entered an action against 
the respondents, praying that they be enjoined to cease the pub
lishing and the selling of their dictionary ; that the respondents 
be condemned to render them an account of the number of copies 
that they had printed, published and sold, and that they had 
still remaining in their possession ; and that the copies still re-

*[Note.—This case was unavoidably omitted from the “Copyright 
Number ” of the C. L. R. ( Vol. IL, Part II.) owing to the fact that the 
judgments in the Quebec Court, which had to be translated from the French, 
were not received in time for publication. The decision of the Supreme 
Court of Canada will be found at p. 170 of Vol. IL, Part II. of the C.L.R. 
-Ed.]

23—C.L.R. ’03.
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maining in the respondents’ possession, be confiscated for the 
benefit of appellants; that the respondents be condemned to pay 
appellants the price of the copies sold; that they be further con
demned to pay them the sum of $10,000 damages.

The respondents denied the piracy and pleaded that the two 
dictionaries were conceived and prepared according to the ordin
ary and recognized method for works of that kind, and that the 
matter contained in the two works which appeared similar, had 
been public property for a long time, and was not susceptible of 
private ownership.

To establish the piracy, the appellants produced lists of ar
ticles, some copied verbatim, others almost verbatim, lists of er
rors common to both works, references reproduced and other ar
ticles in which they claimed to find signs of piracy. To this 
proof the respondents opposed a report by Mr. Leblond de Bru- 
math, indicating sources from which the author of respondents’ 
dictionary could have taken his articles. By way of rebuttal the 
appellants produced a report of Mr. Louis Frechette, criticising 
that of Mr. Leblond de Brumath. Neither the appellants nor the 
respondents examined the author of respondents’ dictionary.

The appellants’ action was dismissed in the Superior Court; 
on the 30th December, 1899, by Taschereau, J.

From this judgment the plaintiffs appealed to the Court of 
Queen’s Bench. The argument was heard before a Court com 
posed of Sir Alexander Lacoste, C.J.. Bossé, Blanchet. Ham 
JJ., and White, J., ad hoc.

II. Gcrin-Lajoic, for the appellants.
Gustave Lamothe, Q.C., for the respondents.

The following references were made:—Drone, Copyright, pp 
152.154, 156,199-202, 205-208, 400. 401, 408, 409, 430, 466; Cop
ing! r, < right, 3rd ed., pp. 184, note s . pp. 135 110, 
Shortt, Law of Literature and Art, pp. 191, 193, 194; Pandectes 
Françaises, sub voce Copyright, numbers 645-656, 742, 762, 853 et



Si</., 860-864, 872, 977 et seq., 1114-1119, 1125, 1129 imd 1129; 
Sirey, 18C6, 2, 228: Kelly v. Morris (1866), 1 Eq. 697; Maple v. 
The Junior Army and Navy Stores (1882), 47 L.T. 589; Collit v. 
Cater (1898), 78 L.T. 613; Lamb v. Evans, [1893] 1 Ch. 218; 
Spars v. Brown (1858), 6 W.R. 352, and Jarrold v. floulston 
(1857), 3 K. & J. 708, remarks of Sir W. Page-Wood ; Garland 
v. Ge ni mill (1887), 14 S.C.R. 321, 2 C.L.R. 292 ■ llottcn v. Art/iur 
(1863), 3 II. & M. 603; Mawman v. Tcejy (1826), 2 Rush. 385, at 
p. 394 ; Roworth v. 'Wilkes (1807), 1 Camp. 99; Gyles v. Wilcox 
(1740), 2 Atk. 142; Truster v. Afîtmit/ (1789), 1 Hast 363 « ; 
Scott v. Stanford (1867), L.R. 3 Eq. 724; Pike v. Nicolas (1869), 
L.R. 5 Ch. 251.

December 27th, 1900. White, J. :—

This is an action taken under section 30, cap. 62, R.S.C., 
which provides that every person who, after the interim regis
tration of*the title of any book, according to this Act, and within 
the term herein limited, prints, publishes, or reprints or repub
lishes any copy of such book without the consent of the person 
lawfully entitled to the copyright thereof, first had and obtained 
by assignment, shall forfeit every copy of such book to the person 
then lawfully entitled to the copyright thereof; and shall forfeit 
and pay for every such copy which is found in his possession, 
either being printed, published, imported or exposed for sale, con
trary to the provisions of this Act, such sum, not exceeding one 
dollar, and not less than ten cents, as the Court determines, 
which forfeiture shall be enforceable or recoverable in any Court 
of competent jurisdiction ; and a moiety of such sum shall be
long to Her Majesty for the public uses of Canada, and the other 
moiety shall belong to the lawful owner of such copyright.

The declaration alleges -that the plaintiffs are the owners of 
the copyright of a certain book printed by them in 1893, under 
the title of the “New Historical, Geographical, Biographical and 
Mythological Dictionary, Illustrated”; that as owners of said 
copyright they have, since 1893, printed and published the said
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book, and are entitled to the exclusive privilege of printing, pub- 
lishing and selling the said dictionary ; that about the end of the 
year 1894, the defendant printed, published and sold a certain 
other dictionary, under the title of the “New Universal Illus
trated Dictionary,” with a supplement, separately paged and en
titled the “New Illustrated Universal Dictionary Supplement for 
Canada,” which supplement was and is a copy (counterfeit) of 
plaintiffs’ dictionary, with some changes in phraseology, made 
for the purpose of disguising its being copied, but that it is made 
on the same plan, and treats substantially upon the same sub
jects; that this publication of the defendants is an infringement 
upon the rights of the plaintiffs, who have suffered damages 
therefrom to the extent of $10,000, which they claim from the 
defendants. Plaintiffs further ask that defendants be enjoined 
from selling their said dictionary with the supplement by them 
printed and published in 1894; that such copies as remain in the 
hands of the defendants be confiscated for the benefit of the 
plaintiffs; that the defendants be condemned to render an ac
count to the plaintiffs of the total number of copies which they 
have printed, published and sold, as well as those still in their 
possession ; and that the defendants shall be further condemned 
to pay to the plaintiffs the cost price of such copies as may be 
by the account rendered, established as having been sold.

The defendants contest the action, denying that their work is 
a counterfeit of the plaintiffs’, and pleading that the two dic
tionaries have been made and compiled according to the ordinary 
method known for such works, and that the matter contained in 
the two books, and which appear to bear resemblance, was, long 
before the publication of either, known and given to the public, 
and was not susceptible of becoming private property.

The judgment of the Superior Court (Taschereau, J.), ren
dered on the 30th of December last, maintained defendants’ pre
tentions and dismissed the plaintiffs’ action.

In the consideration of this case, there are two main questions 
to be considered.
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1st. Have the plaintiffs a valid copyright conferring upon 
them the exclusive privilege of printing and publishing the con
tents of their dictionary 1

2nd. If so, have the defendants infringed upon the plain
tiffs’ rights, and by their trespass, caused them damage?

Only in the event of answering both questions affirmatively 
would it become necessary to examine into the extent of the dam
age, or the form and scope of the judgment to which plaintiffs 
would be entitled.

At any rate, the two main questions should be firstly con
sidered.

It might appear, on first examination of the judgment ren
dered that the ease was disposed of and the action dismissed upon 
the first ground, that plaintiffs had no valid copyright, all the 
subject matters composing their dictionary being public proper
ty, previous to its publication. This, however, would be an error, 
as the judgment does not so hold. It rather disposes of the case 
upon the insufficiency of plaintiffs’ proof as to defendants hav
ing wrongfully appropriated plaintiffs' labours of compilation.

The judgment expressly declares in one of the “considér
ants,” that it appears from the proof, as well as from an exam
ination and comparison of the two works, that, under an alpha
betical arrangement, both are nothing more than works of 
abridged compilation of facts, dates and statistics, previously be
longing to the public, in the domain of history, geography and 
biography; that in the preparation of each recourse was had to 
sources open and available to everybody, such as ancient diction
aries, historical works, illustrations, geographical atlases and 
treatises, and previous biographies; that the defendants’ diction
ary is in general more detailed than the plaintiffs’ and contains 
more important information ; that, while it is true certain phrases 
and passages in defendants’ appear to have been borrowed from 
plaintiffs’, it is nevertheless an accepted doctrine, established by 
jurisprudence, that the mere reproduction of a few lines or pas
sages, resulting from similarity of subjects treated, is an essen
tial right of public domain, and does not give rise to an action
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for counterfeiting, unless such reproduction exists to such an ex
tent sis to constitute guilty appropriation ; tlmt any presumption 
of guilty appropriation in this case is rebutted by the proof ; 
that in the more lengthy and important articles of defendants’ 
work, in which there are corresponding articles in plaintiffs’, the 
additional information furnished by defendants’ establishes that 
the latter, in utilizing the same sources of information, extracted 
from them more fully, and made their work more complete.

From this it is evident that the case has been disposed of on 
tin- second point, and mainly upon the question of insufficiency 
of plaintiffs’ evidence of guilty appropriation. The judgment, 
therefore, is not in conflict with the decision rendered in 1887 
by the Supreme Court in (iarland v. Gemmill (14 S.C.R 321 
and in which the Supreme Court adopted the ruling and followed 
the decision rendered in 1866 by Vice-Chancellor Wood in the 
case of Kelly v. Morris (reported in the first volume of the 
“Equity’’ eases, p. (>!)7), a case in which the owner and publisher 
of the “Post office London Directory” obtained an injunction 
restraining the publication of the “imperial Directory of Lon
don,” on the ground that the latter was a mere piracy of the 
plaintiffs’ work.

In these eases cited, it was held that the compiler of a direc
tory or guide book, containing information common to all, which 
must of necessity be identical in all eases, if correctly given, is 
not entitled to spare himself the labour and expense of original 
enquiry, but in adopting and republishing the information con
tained in previous works on the same subject, he must obtain a; 
work out the information independently for himself ; and tie- 
only legitimate use which he can make of previous works is to use 
them for the purpose of verifying the correctness of his own re
sults. But in these cases, it was held that any works of this na
ture where so much may be taken by different publishers from 
common sources, and the information given must be in the same 
words, the Courts will be careful not to restrict the right of one 

<her to publish a work similar to that of another, if lie ob
tains the information from common sources, and does not. to5
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save himself labour, simply copy from the work of the other, 
that which has been the result of the latter’s skill and diligence.

Hotli of these eases reeognize the right of a compiler to the 
exclusive enjoyment and benefit, under copyright, of his labour 
ami diligence in compilation, although there is, strictly speaking, 
no original literary creation in his work; but they also admit 
that tli' ry same work of compilation, may, in spite of the 
copyright, be performed by another, who devotes to it the same 
labour, skill and diligence in searching and extracting informa
tion on the same subjects, from previous original sources.

The judgment of the Superior Court in this case follows the 
same rules. The same law is laid down in this case as in the 
others. Although the decisions are different, they all turn upon 
questions of evidence. In the eases of Garland v. Gcmmill, and 
KrtUj v. Morris, the evidence was sufficient to satisfy the tribunal 
that, on the part of the defendants, there had been guilty appro
priation. In the present case, the judgment of the Court is 
against the plaintiffs on the evidence. The question before tliis 
Court, therefore, is largely, if not altogether, that of ascertaining 
whether the Court below, lias erred in its appreciation of the 
evidence.

Of course in such an action the onus probandi is necessarily 
upon the plaintiffs. Plaintiffs in this case have contented them
selves with producing copies of the two works and by circum
stantial evidence extracted from them. They have offered no 
direct proof of copying or piracy. They examined Mr. Derome, 
one of the defendants, for the purpose apparently of obtaining 
direct proof. All that they are able, however, to obtain from 
him. is that he does not know and does not believe that defen
dants’ dictionary was copied from the plaintiffs. He tells us 
that it was compiled for them, in 1883, by Mr. A. Martin, a 
litterateur previously connected with the newspaper l’Etendard, 
and who, from his previous occupation and general knowledge 
«if history, biography, and geography, was considered to be a 
competent person to take charge of such a work. He states that 
the work was prepared between January and October, 1883, and
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published in 1884, and he states that Mr. Martin was instructed 
to consult original sources, such as Lovell’s Gazeteer, histories 
of Canada by Ferland, Garneau, Benjamin Suite, Bibaud and 
others, and was strictly enjoined not to make use of plaintiffs’ 
dictionary.

He states that defendants had 5,000 copies printed in Europe 
in 1884.

Of course there is in this no evidence of guilty appropriation. 
Plaintiffs have not examined Mr. Martin, resting upon the cir
cumstantial evidence, which they consider sufficient to make out 
their case.

It is suggested that the dictionaries are alone sufficient, that 
a careful examination of them alone will shew such similarity 
as to convince the Court, that the second has been copied from 
the first.

This is as much as to say that if we find the second just like 
first, we are bound to conclude that it was copied.

But the authorities held, as a matter of law, that the second 
may be similar to the first, if it has been taken from the original 
sources. The proof required, in such a case as the present, is 
rather of a negative character, that the second has not been taken 
from original sources. Of course this proof could be made 
affirmatively if plaintiffs could obtain the direct evidence that 
the second had been copied, by the author or compiler, from the 
first. If they cannot get the affirmative, they are relying upon 
the circumstantial evidence, to prove the negative. In this case 
the comparison of the two works docs not shew that they arc 
exactly alike, and the circumstantial evidence, afforded by the 
extracts and tableaux, A, B, C, D, E 1, E 2, F, G, and II, shews 
nothing more.

Circumstantial evidence to be valuable, should be such as to 
exclude any other theory, than that which it is intended to estab
lish, or at least make it appear so probable, that no other theory 
can reasonably be excepted.

In this case, the fact sought to be established, is of the nature 
of fraud, it is literary piracy, and should be established, if not
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beyond any reasonable doubt, at least with reasonable certainty. 
The examination of the experts in this case is of great assistance, 
to the Court, and is indeed of great value—that of Mr. Louis 
Fécliette on behalf of the plaintiffs and of Professor Leblond on 
behalf of defendants, both men of high literary attainments.

The plaintiffs at their enquête furnished these extracts, with 
certain evidence tending to shew correspondence between the two 
dictionaries, and laid great stress upon a list of passages contain
ing errors in the first, which likewise appear in the second.

The defendants, in their enquête, have examined but one wit
ness, Professor Leblond, whose evidence and report is made for 
the purpose of setting aside and rebutting any presumption, 
which might arise from the circumstantial evidence of corres
pondence and similitude. His examination of these extracts is 
exceedingly able and clear.

The extracts, filed by the plaintiff's at their enquête, exhibits 
A, B, C, D, E 1, E 2, F, G, and II, are taken from those portions 
of the two dictionaries, which correspond, or nearly so, or bear 
such a resemblance as might give rise to suspicion of copying.

The defendants, in their enquête, contented themselves with 
an examination and criticism by the witness, Professor Leblond, 
who makes a most satisfactory explanation of nearly the whole 
of them, satisfactory, at least, in so far as shewing that they 
may have been taken from original sources, many of them from 
the same sources from which plaintiffs’ work has been taken, and 
some of them from other sources—sufficiently satisfactory, at 
least, to prove that the appearance of corresponding articles in 
the defendants’ work does not, by any means, necessarily prove 
that they were copied from the plaintiffs.

As to nearly every instance in the extract of errors, the evi
dence of Mr. Leblond, establishes that these errors exist also in 
the original sources, or may otherwise be explained or accounted 
for.

In rebuttal, the plaintiffs obtain a report from Mr. Louis 
Fréchette in criticism of the evidence and report of Professor
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Leblond. Mr. Fréchette says of Mr. Leblond’s work (page 58. 
line 20) :

“Mr. Leblond de Brumath replies to this that all the details 
might have been taken from other sources; and he cites a very 
great number of works from which the defendants might have 
taken their information which forms the matter of the articles 
attacked.

“// is very evident that the defendants might have taken the 
information that' they have taken from the dictionary of plain
tiffs. from other sources when the latter themselves found it in 
works which were public property.”

lie says: “Mr. Leblond replies to plaintiffs’ evidence, that 
these details might have been taken from places other than the 
plaintiffs’ work, and he cites a great number of works, from 
which the defendants might have taken the information, which 
forms the matter of the articles attacked, and he adds that it is 
very evident, that the defendants might have taken this informa
tion from other sources, because the plaintiffs themselves have 
found the same information in other works, which were in the 
public domain.”

In Mr. Frechette’s opinion, it is not at all satisfactory, merely 
proving that they might have taken from other sources; but Mr. 
Fréchette overlooks the point that that, substantially, is the very 
kind of proof the plaintiffs made; that is, that the defendants 
might have taken, might have copied the information from the 
plaintiffs’ work. Their evidence was not direct, but merely cir
cumstantial. They seem to think that the similarity is so direct 
and so frequent, of it might having been done, that it amounts 
to proof that has been done. But, after all. the evidence is noth 
ing more than circumstantial. It is certainly not direct; and 
the only evidence it was necessary for the defendants to adduce, 
was evidence of the same character to destroy that of plaintiffs 
and to shew that, however plausible or probable the circumstan
tial evidence might make the fact appear' to be, yet it was not 
conclusive, because the same circumstances would also point to a 
conclusion, the very opposite of that which plaintiffs desire to
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establish—proof that tin* defendants’ information may equally 
have been taken from other sources. Mr. Frechette’s own lan
guage shews this. He says, “that it is very evident, that defen
dants might have taken their information from other sources.’’

If that is very evident, then plaintiffs’ circumstantial evi
dence has been rendered abortive, and so inconclusive that no 
judgment could be based upon it.

It is true, that there are two or three instances, such as 
“White Harbour,’’ which would indicate that in the course of 
the preparation of the defendants’ work, or before its final com
pletion, the plaintiffs’ work had been examined; but these un
explained instances are so few and unimportant they would not 
warrant, or justify so broad a finding as wholesale piracy of 
plaintiffs’ rights.

As I view it, the question involves altogether a question of 
the appreciation of the evidence submitted. The Court below 
could not find that it was so conclusive as to warrant a judgment, 
maintaining plaintiffs’ action, nor can I find, upon examination 
of it, that the Court below has erred in its finding.

Sut A. Lacoste, C.J. :—In according a copyright the law does 
not intend to vouch for the literary merit of a book. What it 
wishes to protect is the work itself, the workmanship, the labour 
of the author, so that no other may possess himself of it in order 
to unfairly compete against him. Let us see why the protection 
does not extend solely to works of genius, science and art, but 
also to mere compilations of matters and of facts taken from 
the public domain (common sources), such as dictionaries and 
directories. The law does not prohibit the making of similar 
compilations, provided they be the result of the labour of the 
author and not the copy of those that arc protected.

It is the original work of the author which is protected and 
not that which he has taken from the public domain (common 
sources). Thus in a directory, the names, occupations, addresses, 
are public property, but the compilation of these names accom
panied by other information, presupposes a work of research, of 
information taken at the home of each person, and whoever
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would copy the first directory in place of imposing upon himself 
this labour would be guilty of piracy.

In a language dictionary, the nomenclature is public property, 
it cun be copied from a dictionary already published; the work 
of the author is in the intrinsic form which he gives to his dic
tionary, in the definitions, in the examples, in the choice, the 
grouping of facts under each name.

Finally to discern whether there has been a piracy, it would 
be well to take note of the intention of the copyright and to dis
tinguish that which forms part of the public property at the time 
of the publication.

Piracy consists in copying the work protected by law, and in 
possessing oneself of the labour of the author and in repro
ducing it in order to enter into unfair competition with him. It 
is not necessary that there should be a servile copy, but the two 
works ought to resemble each other sufficiently so that it might 
be said that the work of the first is reproduced in the second. To 
copy a substantial, an important part of a work suffices to give to 
the reproduction the character of a délit. When the reproduction 
is sufficient to cause a prejudice, there is an unlawful copying.

The material fact of piracy is susceptible of all kinds of 
proof. The resemblance is an element of proof which is met with 
in all cases. In certain cases it alone may be sufficient, to con
vince the Judge, as for example in the production of a poem, 
romance, or original literary work; in other cases, it is but a 
presumption more or less strong according to circumstances. 
One understands, for example, that two compilations of facts, 
statistics, etc., drawn from the same sources, must resemble one 
another very much.

But the resemblance is not the sole element of proof. The 
piracy can be proved directly, or again, it can*be proved by facts 
or circumstances which, in themselves do not establish the 
copying, but establish the presumption more easily. The 
animus furandi when discovered to lie at the door of the accused 
creates one of these presumptions; and once proved it convicts
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the author of bad faith and gives to his case an unfavourable 
colour.

In all cases, the Judge should be convinced that the defendant 
has possessed himself of plaintiffs’ work, and has copied it in 
place of taking from the common sources.

Agreeably to the character of the proof the delinquent will 
sometimes be convicted in cases where the resemblance will be 
much less striking than in others where an acquittal would be 
the result.

It is the application of the hereinabove rules that we ought 
to make to the facts of the case.

The two dictionaries in question are works of the same kind 
which naturally ought to resemble each other. The nomenclature 
is practically the same. Mr. de Brumath, the respondents’ ex
pert declares : * * The first dictionary having been really well done, 
no modification had to be made to the second as to the nomen
clature.” He has no very precise opinion on the right of an 
author to its nomenclature; he lays down very well the means of 
making a new one of it “in taking for its foundation a very com
plete history such as that of Garneau, books of biography, atlases, 
Lovell’s dictionary,” but, adds he, “that is supposing that a work 
does not exist yet, because I believe one has the right to help 
oneself from a dictionary already made . . . one can help 
oneself from the first as to source and as to nomenclature.” I 
have no doubt that the respondents have adopted the nomen
clature of appellants’ dictionary. Can they do itî I do not 
believe it.

One of the respondents, Mr. Derome, tells us that the appel
lants’ work is the first of the kind that has been published. It 
was certainly the most complete that had been given to the public 
up to that time. The appellants had to make the choice of names, 
persons, places, events, which should figure in their dictionary. 
They then manufactured a nomenclature which was not to be 
found in any other work. It is not like a language dictionary 
of which the nomenclature is in the public domain (public pro
perty).
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The nomenclature of the appelants’ dictionary is protected 
because it is the work of the appellants taken from the public 
domain. It is an important part of their work of which the copy 
constitutes a piracy.

The resemblance extends also to the manner in which each 
subject is treated. The choice of facts and events in each article 
is almost the same, and the way of expressing them is often 
identical, and very often with transpositions and changes which 
make me believe that Mr. Martin had appellants’ dictionary 
under his eyes when he wrote that of the respondents’.

Without doubt, as the learned Judge remarked who rendered 
the judgment in the Superior Court, tho simple reproduction of 
scattered lines or passages, resulting from the similarity of sub
jects treated especially in abridged works, does not constitute in 
itself an offence of piracy, but the multiplicity of these produc
tions as well as a pronounced identity of words, facts, phrase
ology. lead us to believe that there exists a very close relationship 
between the two dictionaries, and that the second proceeds from 
the first.

Unquestionably the second is in a sense an improvement on 
the first in the same way as a second edition of a work is an im
provement on the first, but these improvements do not efface lc 
délit. In a sense they aggravate it in rendering the second work 
more useful, more complete and more attractive, and conse
quently more prejudicial to appellants’ work. But more than 
that we find convincing proof of the intention to copy in the 
reproduction of errors and references which are to be found in 
appellants’ work. The respondents’ able expert wishes to make 
us believe that these errors and references are met with in works 
which arc public property. It is possible, but it is wholly im
probable that the author had taken them from there.

IIis evidence tends to establish that Mr. Martin could have 
made a dictionary, had he wished, without copying that of the 
appellants, which these last admit, but it does not prove that 
Martin drew from the sources which the witness cites. Mu have
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not been able to consult many works, which are open to the pub
lic, and which have been mentioned to us, but if one takes the 
evidence of Mr. de Brumath, the wording, in a great number of 
cases, does not resemble the authorities which he cites. The least 
one can say is, that the whole of the evidence and documents 
produced make prima facie proof of the material fact of volun
tary and consequently unlawful piracy of the appellants’ work. 
It was easy for the respondents to destroy this proof by tender
ing the evidence of Mr. Martin, who was then living and residing 
in Montreal, and in making him produce his manuscript. They 
preferred the evidence of an expert. Should we not presume 
that they feared to put the work of the author of their dictionary 
before the Court, and is not their conduct of a nature to convince 
us of the délit which has been committed to the prejudice of the 
appellants?

We come then to the firm conclusion that there has been a 
piracy.

We consequently prohibit the respondents from putting on 
sale and from selling their dictionary, and we condemn them to 
render an account of the copies that they have already sold.

We send back the record to the Superior Court to be finally 
adjudicated upon on the other conclusions.

After the rendering of the account the Court will be in a 
better position to determine the amount of damages.

Blanchet, J. :—The appellants are the proprietors, duly 
registered (R.S.C. ch. 62), of a book entitled “New Illustrated 
Historical, Geographical, and Mythological Dictionary,” which 
they published about 1885, as a supplement tb Larousse’s 
“French Dictionary.”

Several times since then they have re-edited this work, the 
first of the kind in Canada, and their cost of collaboration, com
position and printing amounts to a considerable sum.

In 1894 the respondents also published a dictionary entitled. 
“New Universal Illustrated Dictionary,” printed originally at 
Paris by Mgr. Paul Guerin, and in which they have intercalated
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a supplement for Canada, which contains, saving certain modifi
cations, the same information as that of the appellants.

These latter allege that this supplement of the respondents 
is a piracy and a copy of that which they themselves have pub
lished; that it is made according to the same method and con
tains almost the same nomenclature of subjects; that the greatest 
part of the articles which it includes are either veiled imitations 
of extracts, or textual copies of their own articles, and that it 
reproduces with the same persistency the inaccuracies as well as 
the references which are to be found in the first, and they con
sequently claim $10,000 damages.

They demand also that the respondents render them an ac
count shewing the number of dictionaries that they have sold, 
the price therefor that they have obtained, and pray besides that 
they be ordered to cease from publishing and from selling their 
book, and that the copies not sold be confiscated for their profit.

The respondents deny the piracy and the plagiarism. They 
plead that the two dictionaries were conceived and executed in 
accordance with the ordinary method adopted for works of this 
nature, and that the matters contained in the two works and 
which appear similar were public property long previous to their 
publication, and consequently were not susceptible of private 
ownership.

The Superior Court has maintained this plea, saying “that 
the proof and examination of the two works shewed that both 
were works of mere compilation of facts, dates, and statistics 
belonging to the public for a long time ; that in their preparation 
recourse had been had to common sources, accessible to all. such 
as previous works of the same kind ; that respondents’ dictionary 
is more detailed than that of the appellants, and contains im
portant information not to be found in the latter; that it is true 
that certain phrases and short passages of the respondents’ dic
tionary appear to have been borrowed from appellants’ diction
ary, but that the doctrine and jurisprudence are that the simple 
reproduction of scattered lines and passages, resulting from the
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similarity of the subjects treated and not culpable borrowings, 
form part of the public property and cannot give rise to the civil 
action for piracy ; that in the long and important articles of the 
respondents’ dictionary, ii which extracts appear to have been 
made from correspondin' articles of appellants’ dictionary, 
additional information, not contained in appellants’ dictionary, 
is given to the public, which shews that the respondents, in using 
the same sources of information as the appellants for the subject 
matter of the same articles, have drawn therefrom more abun
dantly and have made a more complete wrork ; that other 
apparent borrowings, in other articles less important and ex
ceedingly short, are under the form of simple data of statistics, 
history, or geography, and cannot be laid against respondents, 
seeing that in an abridged dictionary, these data are such that it 
is impossible to express them in many ways, and that the analo
gies, as well as the similarities, either of disposition or of words, 
are inevitable in such matters, and are not the signs of piracy ; 
that by law the respondents can legally take from plaintiffs’ 
dictionary, as from other previous works, for their own publica
tion the necessary information, data, and statistics, already pub
lic property, and that they have not done so in this ease in an 
unlawful and culpable manner; that the passages that the appel
lants claim to have been encroached upon are a very trifling 
portion of the whole of the book which is their property, and is 
lost in reality in the mass of the two works ; that even supposing 
that there could have been simple literary plagiarism, there could 
not have been any knowledge to constitute culpable piracy giving 
rise to the civil action, when the borrowings bear neither on the 
whole nor on the essential and distinct portions of the work put 
under contribution, but only on some very short and scattered 
passages, or criticized similarities inherent in the nature and the 
object of the works ; that the borrowings and similarities with 
which respondents are reproached are of such a nature and of 
such a cat a gory as not to be able to give rise to the appellants’ 
action.”

24—C.L.R. ’03.
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The appellants demand that this judgment be reversed, and 
they submit that we ought, in order to decide if there is a piracy, 
as the Superior Court has done, to consult the English law which, 
according to them, is more favourable to them than the French 
law.

The respondents have expressed no preference for either.
To resolve the question it will be necessary to examine the 

nature and the extent of the right of the author to the book which 
he has composed and offered for sale, and to establish if this right 
is anterior and superior to the positive law which grants a tem
porary protection, or if it ought to be limited to the privilege 
that this concedes to him for encouragement and recompense.

Thousands of volumes have been written on this grave sub
ject upon which the authors and publicists are divided even to 
this day, but this interesting controversy can have only one 
practical result, from the point of view which occupies us, be
cause it is judicially recognized that if the right of the author is 
derived from natural law. the law which consecrates it ought to 
be interpreted liberally, whilst if it is in reality only a privilege, 
the law which establishes it ought to be interpreted strictly.

It suffices to say on this point that it has always been ad
mitted, in England and the United States that, before publica
tion, the author has a right of absolute ownership in his work, 
that he can protect it like all other ordinary property. It was 
also recognized for a long time that this right continues to sub
sist after the publication and independent of the privilege 
accorded by law, but the contrary opinion has however finally 
prevailed, and the Courts of the two countries have, for quite a 
long time, unanimously recognized that the right of the author 
is limited to the privilege granted him by statute : 4 Burr. 2303. 
Drone on Copyright, pp. 8 and following; Jeffreys v. Boosey 
(1854), 4 II.L. Cases 815; Caird v. Sime (1887), L.R. 12 App. 
326; Alb. L.J. 291; Bcckford v. Hood (1798), 7 T.R. 620; Rende 
v. Conquest (1861), 9 C.B.N.S. 763.

This doctrine appears to me most rational and logical, because 
the writer who offers for sale an artistic, scientific or literary



II.] COMMERCIAL LAW REPORTS. 355

work, evidently consents to give the fruit of his work and labour 
to the public for a compensation which he fixes himself, and this 
offer, once accepted and executed by the two parties, forms a 
perfect and irrevocable contract, and it results necessarily from 
it that an author cannot, in such case, invoke any other right 
except that granted him by statute, and as this last was promul
gated by the Federal Parliament, which alone has exclusive juris- 
diction on copyrights (B.N.A.A. sec. 92, sub-sec. 23), and being 
a reproduction of the dispositions of a statute of the United 
Kingdom, it follows that it should be given the same interpreta
tion here that the Courts have given it there in the country 
where it originated, and, in case of divergence with the French 
law, the English jurisprudence ought to prevail in preference to 
the other.

The second question which is submitted to us is whether 
the appellants’ work is susceptible of private ownership.

The affirmative does not seem to me to be susceptible of doubt.
It is true that the dictionary of the appellants contains infor

mation on history, geography and biography, or as the judgment 
declares, a compilation of facts, dates and statistics belonging for 
a long time to the public, but this collection and this compilation 
is not the result of a purely mechanical process. They have, on 
the contrary, an important particular, that is that the appellants 
have given them a new and original form, different and easy to 
distinguish from that of the works from which they could have 
drawn.

In effect, if the work of their compositors has first consisted 
only in choosing the subjects which ought to be treated, in classi
fying them in alphabetical order and in grouping afterwards a 
certain number of facts, events and dates under each of the titles, 
it would be necessary to devote a great deal of time and work to 
co-ordinate this mass of references and information and to give 
them the turn and style suitable to a biographical, geographical 
and historical dictionary, where the most striking acts, things 
and facts should he related and described succinctly and in a
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general way, in a manner to interest the reader and to appeal to 
his understanding.

The appellants hold that the form in which they have clothed 
and adorned the different materials contained in their dictionary 
constitutes a work of authorship, and that if they have not dis
covered the sources of their articles, they are nevertheless the 
owners of the wording that they have given to them and which 
constitutes a distinct and individual work, susceptible of private 
ownership.

The authors and jurisprudence are unanimous in recognizing 
this distinction.

Drone, on Copyright, p. 152 :
“The doctrine is well settled in England and the United 

States that existing materials selected from common sources, and 
arranged and combined in an original and useful form, become 
a proper subject of copyright. This is equally true whether the 
compilation consists wholly of selected matter, or of such matter 
combined with original composition; and, in either case, it is 
immaterial whether the materials are obtained from published or 
unpublished sources, or whether the selections are used bodily, 
or their substance is given in the language of the compiler. Such 
works are often the result of industry, learning and good judg
ment. and are useful and valuable contributions to knowledge. 
They are entitled to and will receive the same protection extended 
to productions wholly original.”

And on p. 154: “It is no objection to the copyright in a com
pilation that the compiler is not the author of its component 
parts. Selecting, arranging and combining existing materials 
in a useful form is recognized by the law as an act of authorship 
and creating a title to exclusive ownership.”—Idem, pp. 156. 
199, 201 and 202.

Copinger, on Copyright, p. 389:—“The law does not require 
that the subject of a book should be new, but that the method of 
treating should have some degree of originality about it. Copy
right may be claimed by an author of a book who has taken 
existing materials from sources common to all writers, and given
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them an application unknown before. For, in making the selec
tion, arrangement and combination, he has exercised skill and 
discretion, and in producing thereby something that is new and 
useful, he is entitled to the exclusive enjoyment of his produc
tion. M

Short, Lawr of Literature, p. 191; Alexander v. MacKeneie 
(1847), 19 Scotch Cases 758.

In the case of Lamb v. Evans, ( [1893] 1 Ch. 218; 62 L.J. Ch. 
404), it was held “that the publisher of a directory consisting 
of advertisements furnished by tradesmen, but classified by him 
under headings denoting the different trades, had no copyright 
in the advertisements, but had a copyright in the headings.”

In the case of Kelly v. Morris (1866), L.R. 1 Eq. 697), it has 
been held “that the compiler of a directory or guide-book con
taining information derived from sources common to all . . . 
is not entitled to spare himself the labour and expense of original 
enquiry by adopting and republishing the information contained 
in previous works on the same subject, . . . and the only 
legitimate use he can make of them is for the purpose of verify
ing the correctness of his results.”

Pouillet, Copyright, No. 27 :—“The publication of a directory 
containing the classification of the inhabitants of a city, by 
streets and numbers, does not constitute an invention or concep
tion susceptible of an exclusive right of literary ownership, . . . 
but an annual can enjoy the protection due to literary ownership, 
if its plan and dispositions present a character of originality.”

The same thing has been held as to albums and illustrated 
catalogues, although they be published for a purely industrial 
purpose. Sirey, 88, 2, 20.

“The right of ownership in question is not limited to entirely 
original creations. It extends equally to those of which the 
elements, although borrowed from public property, have been 
chosen with discernment, and disposed in a special and appro
priate order with intelligence to a subject more or less general.” 
Sirey, 88, 2, 20.
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Pandectes Françaises, sub voce Copyright, No. 853:—“One 
allows to authors of compilations on all occasions the rights con
solidated by the laws on literary ownership, it being well under
stood at all times that they have proved initiative and originality. 
Their rights, besides, bear on the general dispositions or details 
which have been created by them, and not on the whole of the 
matter in the work.” Sirey, 45, 1, 177; 53, 1, 545; 70, 1, 228; 
Ruben de Couder, Copyright, No. 76; Renouard, vol. 2, p. 97; 
Pouillet, No. 22.

Pandectes Françaises, No. 862 :—“Dictionaries, almost always 
arranged alphabetically, leave however plenty of room for the 
pers il work of the author. A biographical or scientific dic
tionary, being the occasion, under each heading for a true piece 
of literature, or science, offer the same opportunities to the 
author to shew his intellectual qualities.”

No. 863:—“The Court of Cassation recently applied these 
principles in deciding that the exclusive ownership of the author 
should be limited to the order of and the work done on the 
materials, to the choice of examples and situations, in a word, to 
the parts which bear the stamp of personal work.”

It remains for us now to examine the principal question, 
namely, if respondents’ dictionary is a piratical copy of the ap
pellants’.

It is a question of fact (Sirey, 94, 1, 283), and the rules laid 
down on this point by the authors, and the jurisprudence in Eng
land, United States and France are nearly uniform, and are 
wanting neither in clearness nor precision.

Pandectes Françaises, sub voce, Copyright, No. 664:—“Pir- 
acy relates to the property of authors, that which is theft relates 
to ordinary property. . . . The result is that all reproductions 
of a work, whether partial or wholly, encroaching on the right 
of the author, constitute a piracy.”

The damage is not an essential element of this délit, because 
it is sufficient for the author to shew that this right has been 
ignored (Sirey, 67, 1, 69), and from the moment that the viola
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tion of ownership is certain, one need not concern oneself with 
whether he who is culpable acted in good or in bad faith.

Pandectes, Nos. 664 and 681:—“Plagiarism which consists 
in borrowing more or less considerably from a work already pub
lished, takes the character of piracy only in so far as the borrow
ings are important and notable and the borrowed part forms an 
essential portion, either of the work of the complainant or of the 
accused.” Sirey, 54, 1, 765; 55,1,392.

Pouillet, Copyright, No. 507:—“It would be dangerous to 
restrict oneself to looking for the number or the importance of 
the borrowings; it is to their quality and to their nature that 
regard must be had.

It has been held that an extract of 500 lines out of 25,000 
constitutes a piracy, although no serious resemblance was to be 
met with either in the character of the work, the general plan, 
or in the divisions. Sirey, 91, 2, 143.

The extracts made by the authors of the Dictionary of Con
versation from Michaud s Universal Biography, both consider
able works, were declared piracy, despite the fact that the bor
rowed articles amounted to only one hundred and two, and those 
which had been modified in part to sixty-three. Sirey, 47, 1, 
765; 53, 1. 545; 55, 1, 392; 55, 2, 50.

In the United States:—
“The question of piracy, in all cases, is whether a material 

and substantial part of a prior work has been taken.
“While it is impossible to lay down any definite rules as to 

the extent of borrowing which is required to constitute a piracy, 
it may be said that it certainly is not necessary, to constitute an 
invasion of copyright, that the whole or even a large portion, of 
a work be copied. If so much is taken that the value of the 
original is sensibly diminished, or the labours of the original 
author arc substantially and to an injurious extent appropriated 
by another, that is sufficient, in point of law, to constitute a 
piracy.”

In the case of West Publishing Co. v. Lawyers Co-operative 
Publishing Co. (1896), 79 Fed. Rep. 756, Lacombe, J., said:—
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“It is uot the law that a copyright syllabus can be infringed 
only by a reproduction of its original language. It is the unfair 
appropriation of the labour of the original compiler that con
stitutes the offence. Identity of language will often prove that 
the offence was committed, but it is not the sole proof ; and when 
the offence is proved, relief will be afforded, irrespective of any 
similarity of language. For example, if, in a case like this, de
fendant’s editors should one and all testify that they made up 
their digest from complainant’s syllabi, so as to save the time and 
trouble necessarily involved in an independent examination of 
each opinion, there can be no doubt that such digest would be 
held to infringe, although the work were so cleverly done that no 
identity of language could be found m a single paragraph.”

In the case of Callaghan v. Myers (1888), 128 U.S. 617, the 
question of infringement was between two judicial reports of 
which the first was protected as to a part only—the headings 
and the judgments.

The Court said :—“It is true that in each volume, perhaps in 
the majority of cases, there is the appearance of independent 
labour performed by them, without regard to the volumes of Mr. 
Freeman ; but yet, in every volume, it is also apparent that Mr. 
Freeman’s volumes were used; in some instances words and 
sentences copied without change, in others changed only in form ; 
and the conclusion is irresistible that for a large portion of the 
work performed on behalf of defendants, the editors did not 
resort to original sources of information, but obtained that infor
mation from the volumes of Mr. Freeman. ' ’

The following decisions, rendered in England, are not less 
explicit :—

“A subsequent writer may make a fair and legitimate use of 
a prior publication, but he may not copy or imitate it to such an 
extent as to damage the property of the author in his copyright.” 
Vice-Chancellor Wood in Scott v. Stanford (1867), L.R. 3 Eq 
708.
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“Even if a work otherwise piratical he in some respects an 
improvement on the original work, it is still an infringement." 
Idem.

“I am not aware that one man has the right to abridge the 
works of another." Vice-Chancellor Bruce in Dickens v. Lee 
(1844), 8 Jurist. 183.

“In the ease of a dictionary, map, guide-book, or directory, 
where there are certain common objects of information which 
must, if described correctly, be described in the same words, a 
subsequent compiler is bound to set about doing for himself that 
which the first compiler has done. In case of a road-book, he 
must count the milestones for himself, in the case of a map of a 
newly discovered island ... he must go through the whole 
process of triangulation, etc.” Vice-Chancellor Wood in Kelly 
v. Morris (1866), L.R. 1 Eq. 697.

In the ease of Bramwell v. Halcomb ((1836), 3 Myl. & C. 
711), Lord Cottenham said:—

“When it comes to a question of quantity, it must be very 
vague. One writer might take all the vital part of another’s 
book, though it might be but a small proportion of the book in 
quantity. It is not only quantity, but value that is always 
looked to.”

In the ease of Garland v. Gtmmill, the Supreme Court of 
Canada decided that the fact of copying certain biographies con
tained in Morgan's Parliamentary Companion, and the inserting 
of them, even with the permission of the persons who formed the 
subject thereof in a similar work published subsequently, con
stituted nil infringement : 14 S.C.H. 321.

These precedents and authorities clearly establish, at least in 
the ease now occupying our attention, that if the appellants 
could not prevent the respondents from helping themselves to the 
matter that they have used, either for a different work, or for a 
work of the same kind, these latter can no more appropriate to 
themselves the form that the first have given to these common 
matters and possess themselves of their publication which is their 
exclusive property ; that if, in the publication of an historical,
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geographical, biographical and mythological dictionary, the 
adoption of the same alphabetical form, of the same titles and 
the use of the same methods in the treatment of the same subjects 
are not always considered as an infringement, they can serve 
nevertheless to establish, especially by shewing the frequent re
semblance of texts, that the second work is only, in whole or in 
part, the production or the copy of the first; that to constitute 
the piracy, it is not necessary for the second author to copy 
textually and in entirety the original work of the first, but it is 
enough that the extracts be sufficiently numerous and important 
to establish that there has been intentional and repeated appro
priation of the work of the other, and that if the identical nature 
of the subjects treated can give occasion to resemblances, in the 
two texts, these resemblances, which can be easily explained when 
they are few and limited to names of persons and places, to dates 
and statistics, or to ordinary information reduced in a succinct 
manner, become on the contrary the irresistible proof of an evi
dent piracy, when they are repeated often enough to cause the 
whole idea of accident or hazard to disappear.

The appellants say that the infringement with which respon
dents are charged, is clearly shewn by the comparison of similar 
extracts from the two dictionaries, and to render it more evident, 
they have produced at the same time a book containing a great 
number of these extracts to which they have drawn attention, by 
underlining with red ink the passages claimed to have been 
copied in whole or in part, and they have, in addition, tendered 
the evidence of an expert witness, Mr. Valois, who has produced 
nine lists for examination, and containing, according to his 
opinion :

1. Articles copied textually;
2. Articles copied almost textually ;
3. Scattered articles being extracts or imitations ;
4. References reproduced;
5. Errors or inaccuracies also reproduced;
6. Digressions;
7. Judicial districts of the Province of Quebec, with remarks ;
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8. Populations indicated arbitrarily ;
9. Articles in which the word “environ” is employed.
Two distinguished men of letters, Mr. Leblond de Brumath 

for the respondents, and Mr. Louis Fréchette for the appellants, 
have made, each for his side, a critical study of the two works, 
from the point of view of the prosecution and of the defence.

These observations are ingenious and interesting, but unfor
tunately, they have no probatory force, because they are in 
reality only pleadings and not evidence.

Mr. de Brumath has undertaken especially to shew that the 
respondents could have found the subjects and facts contained 
in their supplement elsewhere than in appellants’ dictionary. 
This admits of no contestation, but does not resolve the question 
that we have to decide.

As to Mr. Fréchette, he has undertaken to establish, by argu
ments that lack neither force nor originality, that the counterfeit 
alleged is not only visible but palpable.

Mr. Justice White is of opinion that the appellants not 
having made any direct and positive proof in support of their 
allegation of counterfeiting, the comparison of the two works 
made by Mr. Valois, and his study of their extracts, is not sufli- 
cient to establish the .alleged offence ; because, according to him, 
resemblance only between the two books would not suffice to shew 
that the second was copied from the first. And as the piracy is 
a fraud which ought to be established beyond all doubt, the pre
sumptions invoked as resulting from the examination of the two 
works arc not sufficient, in his opinion, to justify the maintaining 
of the action.

The principles that govern the proof in matters of counter
feiting arc the same in all countries .

According to our Code, art. 1025, it can be made by writing, 
by witness or by presumptions.

Pandectes Françaises, sub voce Copyright, No. 7G8 :—
“The question of knowing whether or not there has been an 

infringement results from the examination of the two words in
fringed and infringing, from their analysis and their comparison ;
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the examination and verification of the differences or similitudes 
which can exist between them and which are of a nature to estab
lish the délit or set it aside, are entirely limited to the study of 
these two works, and the appreciation of the piracy in regard to 
them is a question of fact. . . .” Sirey, 20. 1, 257; 45, 1, 765; 
70. 1, 80; Pouillet, No. 470; Ruben de Couder, Copyright, No. 
384.

Am. & Eng. Encycl., Copyright, p. 595;—“Mere resem
blance between two works does not necessarily shew that the one 
is a piracy of the other.” (And in note 3 is added : “especially 
if the statement is familiar and brief.”) “Identity of contents, 
arrangement and combination is, however, strong evidence that 
the second book was borrowed from the first, because it is highly 
improbable that the two authors would express their thoughts 
and sentiments in the same language throughout a book or treat
ise of any considerable size, or adopt the same arrangement or 
combination in their publication.

“The similarity between the alleged infringement and the 
work of which it is claimed to be a piracy should be shewn by 
introducing both works in evidence, and not by the testimony of 
a person who has examined both works.

“The fact that two works, one of which is claimed to be a 
piracy of the other, contain common errors, is competent evi
dence to shew an unfair use of the earlier work.”

The examination of the two dictionaries and the comparison 
of the texts pointed out by Mr. Valois have convinced the ma
jority of this Court that their similitude cannot be the result of 
accident, nor the necessary and inevitable consequence of the 
identity of the subjects therein treated.

It is easy to understand that the names of men and places, 
the description of a territory, its population, its industries, its 
wealth, its products and other statistics of the same kind can 
sometimes be expressed by different writers in more or less simi
lar terms, and it is possible that these resemblances might not be 
always sufficient by themselves to establish the counterfeit.



II.] COMMERCIAL LAW REPORTS. 3U5

But it seems reasonable to us also to conclude that if, in a work 
such as respondents’, composed of more than 3,000 different sub
jects, one finds some hundreds of articles often containing many 
lines reproducing textually the wording of corresponding arti
cles of that of the appellants, some hundreds of others differing 
therefrom by a transposition only or by the omission or addition 
of some words, certain other scattered textual extracts which 
must have been taken from the appellants’ work, it becomes evi
dent that the accident or the identity of the subjects suffices no 
longer to explain a resemblance so phenomenal and which can 
have but one cause—the systematic appropriation of appellants’ 
work.

It is a matter of indifference that the articles thus copied or 
imitated happen to be longer or more complete in the respondents’ 
book than in the appellants’, or that the first happens to be larger 
and more useful than the second, because the appellants cannot 
be put under contribution despite themselves for the benefit of 
the public and still less for the particular advantage of the re
spondents.

The reading and comparison of the articles thus indicated by 
the appellants, and which it would take too long to point out in 
detail, shew in an irresistible manner—at least in the opinion of 
the majority of the Court—the piracy committed by the 
respondents ; because it is absolutely impossible, as a judgment 
previously cited affirms, that two writers separately and suc
cessively treating o fa certain number of identical subjects should 
also express themselves frequently in the same terms as is estab
lished by the proof in the present case.

If a doubt could exist, two additional reasons would cause it 
to vanish. In effect the errors or inaccuracies which are to be 
found in rather considerable numbers in the dictionary of the 
appellants have been textually reproduced in that of the respon
dents, and it is the same in regard to references from one subject 
to another, which have also been faithfully copied, to the number 
of about one hundred and fifty.
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These two evident .and undeniable facts, are considered by 
text-writers and the Courts, as one of the most convincing proofs 
of infringement.

It is needless to add that the respondents cannot here invoke 
the excuse of common sources, because we are face to face with 
the evident appropriation of one part of the appellants’ work 
which can be attributed to no others than themselves, and which 
belongs as exclusively to them as their wording.

In every case the proof made by the appellants is sufficient 
to place the respondents under the obligation of explaining how 
their work has been done, either by the production of their manu
script or by the evidence of him who has written it and was 
present at the trial. They have done neither the one nor the 
other. They confined themselves to establishing by Mr. de 
Brumath that there was, apart from the appellants’ dictionary, 
a great number of other sources from which they might have 
drawn their materials. But this proof is not sufficient to destroy 
that of the appellants, and Mr. de Brumath has also been forced 
to admit that more than fifty of the incriminated articles re
semble none of the sources indicated by him which shews by the 
evidence that the assertion contained in respondents’ plea that 
the writer has not consulted the appellants’ dictionary is absol
utely unmaintainable.

The appellants’ action ought consequently to be maintained.

Appeal allowed, White, J., dissenting.

V. B. Mignault, C.B., solicitor for the appellants.
//. Gérin-Lajoie, counsel.
Gcoffrion, Geoff non. Bog t(' Cusson, solicitors for the respon

dents.
Gustave Lamothe, C.R., counsel.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.]
(DIVISIONAL COURT.)

Nolan

v.
The Ocean Accident and Guarantee Corporation, 

Limited.

Insurance—Lift' Insurance—Condition Precedent to Liability on Polioy—
Arbitration before Award—Validity of—Ouster of Jurisdiction of
Court.

Upon the fai-i- of a policy of life insurance, the contract to pay was made 
subject to the conditions endorsed upon it as conditions precedent; and 
the 15th of such conditions provided, in the event of any difference aris
ing between the parties, for obtaining the award of a mutual person as 
a condition precedent to liability to pay any claim under the policy and 
to the enforcement of it

Held, therefore, that the liability being upon the award and policy and not 
upon the latter alone, no action lay on the policy, nor did the amount 
payable under it become due until "the award had been made under the 
condition.

Held, further, that the condition was not in contravention of section So of 
the Ontario Insurance Act, ch. 203 R.S.O. 1807.

Spurrier v. La Cloche, [1902] A.C. 446, followed.

This wrs an appeal by the plaintiff from a judgment of 
Meredith, J., reversing an order of the Master in Chambers, re
fusing to stay proceedings in the action under the circumstances 
set out in his judgment, where the facts are fully stated.

The motion was argued in Chambers on the 14th November, 
1902, before Mr. Winchester, the Master in Chambers.

II. Casscls, K.C., for the motion.
S. Alfred Jonçs, contra.

November 27. 1902. The Master in Chambers :—This is an 
action brought by the beneficiary named in a policy of insurance 
issued by the defendant corporation on the life of the late Dennis 
Nolan for $1,000, the loss in event of death being payable to his 
mother, the plaintiff herein.

It appears that the policy was issued on or about the 11th 
day of August, 1901, insuring the assured for one year from the
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30th July, 1901. The accident from which, it is alleged, the 
assured subsequently died, took place on the 15th of March, 
1902. He died on the 8th June, 1902.

The policy provides as follows: “It is witnessed that if the 
assured shall, during the period above mentioned, sustain any 
bodily injury by accident from an outward, external and visible 
means or cause happening to the assured, and if the assured 
shall die solely from the effects of such accident, and independ
ently of other causes, within ninety days after the happening 
thereof, the corporation shall pay to Mary Nolan, mother, or to 
the legal representatives or assigns of the assured, the sum of 
one thousand dollars after proof satisfactory to the directors of 
the corporation for the time being of the cause of the death of 
the assured shall have been given.”

The defendant corporation, denying all liability and refusing 
to recognize in any way the claim of the plaintiff herein under 
the said policy, or acknowledge in any way the right of the 
plaintiff to make any demand upon them, and through their 
solicitors before action brought, in addition to the above state
ments, stated: “If Mary Nolan takes action, every defence that 
is open to the company will be made;” and in a subsequent letter, 
written before the writ of summons was issued, the solicitors of 
the corporation wrote to the plaintiff’s solicitors as follows: “We 
have now heard from our clients in reference to the question of 
accepting serivee of a writ on their behalf. We are not author
ized to do so. Our clients point out that if Mrs. Nolan has any 
claim against them, which they deny, they are entitled to have 
the matter dealt with by arbitration, and they will object to suit 
being brought if a writ is issued.”

On the 6th October, 1902, the plaintiff issued her writ of sum
mons herein, which was duly served upon the defendant corpor
ation, who, after appearing thereto, apply for an order staying 
all proceedings herein forever “on the ground that the plaintiff 
is not entitled to maintain this action, inasmuch as there has 
been no award under condition No. 15 of the conditions of



Il] COMMERCIAL LAW REPORTS. 30! »

assurance incorporated in the contract upon which the action is 
brought, and that the provisions of said condition No. 15 have 
not been complied with.”

In support of the application the affidavit of the general 
manager of the defendant corporation is read, in which he 
states :

‘‘4. The defendants have in no way waived their rights under 
the condition of assurance numbered 15, indorsed upon the policy 
sued on, and claim the right to have the matters in difference 
between the plaintiff and the defendants referred to arbitration 
as by said clause provided.

“5. The defendants w7ere at the time when this action was 
commenced, and still remain, ready and willing to do all things 
necessary to the proper conduct of the arbitration.

”6. The only claim, if any, that the plaintiff in this action 
can make against the defendants is under and by virtue of the 
defendants’ contract with Dennis Nolan, deceased, of which con
tract the said exhibit “B” is, I believe, a true copy.”

The condition numbered 15 referred to in the above affidavit 
reads as follows:—

“15. Upon any difference arising between the corporation and 
the assured or any claimant under this policy, as to the meaning 
or extent of the contract thereby made, the amount of any claim 
thereunder, or the fulfilment of the conditions thereof, or any 
question, matter or thing concerning or arising out of this assur
ance; it is a condition of this policy which the assured, by 
acceptance thereof, agrees to abide by, notwithstanding any 
law to the contrary; that every such difference shall be referred 
to the arbitration and decision of a neutral person; each party 
to pay his or their own costs of the reference and a moiety of 
the costs of the award; and the decision of the arbitrator shall 
lie final and binding on all parties, and shall be conclusive evi
dence of the amount payable in respect of the said claim; and 
this condition shall be deemed and taken to be an agreement to

25—C.L.B. ’03.
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refer as aforesaid, and if the accident shall happen to the assured 
while proceeding to or while in Europe, then under the provisions 
of the English Arbitration Act, 1889, except so far as is hereby 
provided as to easts and otherwise. And it is hereby expressly 
stipulated and deelared, that the obtaining of an award by such 
arbitrator shall be a condition precedent to the liability or 
obligation of the corporation to pay or satisfy any claim, under 
this policy in respect of which any such difference may have 
arisen, and to the enforcement of any such claim.”

The above condition was made a part of the policy by the 
following proviso contained in the policy, viz.: “Provided, also, 
that compliance with the stipulations indorsed hereon is a con
dition precedent to the right to recover on this policy, and that 
the proposal and declaration of the assured form the basis and 
are part of this contract, which is to be deemed to be executed 
by both parties at the head offices, in Montreal, of the corpor
ation.”

The application for the stay is made under R.S.O. 1897, eh. 
62, sec. 6, which provides as follows:—•

“6. If any party to a submission, or any person claiming 
through or under him, commences any legal proceedings in any 
Court against any other party to the submission, or any person 
claiming through or under him, in respect of any matter agreed 
to be referred, any party to such legal proceedings may at any 
time after appearance, and before delivering any pleadings or 
taking any other steps in the proceedings, apply to that Court 
to stay the proceedings, and that Court or a Judge thereof, if 
satisfied that there is no sufficient reason why the matter should 
not be referred in accordance with the submission, and that the 
applicant was, at the time when the proceedings were commenced, 
and still remains, ready and willing to do all things necessary 
to the proper conduct of the arbitration, may make an order 
staying the proceedings.”

For the defendants the cases of Guerin v. The Manchester 
Fire Assurance Co. (1898), 29 S.C.R. 139, and Mclnnes v.
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Western Assurance Co. (1870), 5 P.R. 242, (1871), 30 U.C.R. 580, 
were cited. These actions were on policies of insurance against 
fire, and it was held that under the conditions no action was 
maintainable until an award fixing the amount of the claim in 
the first case, and the loss or damage in the second case, had been 
made.

For the plaintiff it is contended, that there is no submission 
signed by both parties, as required by R.S.O. 1897, ch. 62, secs. 
2, 6. With reference to this objection, I would refer to Baker 
v. Yorkshire Fire and Life Assurance Co. (1892), 1 Q.B. 144.

It is further contended by the plaintiff that the condition in 
question ousts the jurisdiction of the Court, and therefore ip 
void as contrary to public policy, and citing in support of this 
contention Caledonian RAY. Co. v. Greenock ttr Wcinyss Bay 
R.W. Co. (1874), L.R. 2 ILL. Sc. 347; Dawson v. Lord Otho 
Fitzgerald (1876), 1 Ex. D. 257; and CoUins v. Locke (1879), 4 
App. Cas. 674.

The leading case on the question is Scott v. Avery (1856), 5 
H.L.C. 811, where Lord Chancellor Cranworth illustrates the 
distinction between a covenant preventing an action being 
brought until an award has been made, and one which attempts 
to oust the jurisdiction and prevent any action being brought. 
At p. 848 he says : “If I covenant with A. to do particular acts, 
and it is also covenanted between us that any question that may 
arise as to the breach of the covenants shall be referred to arbi
tration, that latter covenant does not prevent the covenantee 
from bringing an action. A right of action has accrued, and 
it would be against the policy of the law to give effect to an 
agreement that such a right should not be enforced through the 
medium of the ordinary tribunals. But if I covenant with A.B. 
that if I do, or omit to do a certain act, then I will pay to him 
such a sum as J.S. shall award as the amount of damage sus
tained by him, then, until J.S. has made his award, and I have 
omitted to pay the sum awarded, my covenant has not been 
broken, and no right of action has arisen.” See also the judg-
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ments of Lord Justice Brett and Kelly, C.B., in Edwards v. The 
Aberayron Mutual Ship Insurance Society (1876), 1 Q.B.D. 
563, at pp. 586 and 597.

At p. 596 Lord Justice Brett says : “The true limitation of 
Scott v. Avery, 5 H.L.C. 811, seems to me to be that which was 
expressed in it, and which, as I have pointed out, has so often 
been expressed about it, that if parties to a contract agree to a 
stipulation in it, which imposes, as a condition precedent to the 
maintenance of a suit or action for a breach of it, the settling 
by arbitration the amount of damage, or the time of paying it. 
or any matters of that kind, which do not go to the root of the 
action, i.e., which do not prevent any action at all from being 
maintained, such stipulation prevents any action being main
tained until the particular facts have been settled by arbitration ; 
but a stipulation in a contract, which in terms would submit 
every dispute arising on the contract to arbitration, and so pre
vent the suffering or complaining party from maintaining any 
suit or action at all in respect of any breach of the contract, does 
not prevent an action from being maintained ; it gives at most 
a right of action for not submitting to arbitration, and for dam
ages, probably nominal. And the rule is founded on public 
policy.”

These cases have also been followed in the United States 
Courts: Kccd v. Washington Fire and Marine Insurance Co. 
(1885), 138 Mass. 572, at p. 575, and cases cited : Badenfield v 
Massachusetts Mutual Accident Association (1891), 154 Mass. 
77, at p. 82; Whitney v. National Masonic Accident Association 
(1893), 52 Minn. 378.

.In delivering the judgment of the Court in the last case 
Judge Dickinson said at p. 385: “It has long been the settled 
rule of law that if, in a contract creating a definite legal obliga
tion {c.g., to pay a certain sum of money on a specified contin
gency), there is embodied an agreement that the rights or obli
gations of the parties shall be determined by arbitration, and
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that no action shall be maintained on the contract, such an agree
ment is not legally effectual to bar such an action : Gasser v. Sun 
Fire Office, 42 Minn. 315, 317 (44 N.W. Rep. 252); Edwards 
v. Aberayron Mut. S. Ins. Soc., 1 Q.B. Div. 563, 578, et scq., and 
cases cited; . . In Scott v. Avery, 5 II.L.C. 811, and particu
larly in the opinion of Lord Campbell, is language which seems 
to be opposed to the rule as it had theretofore been established. 
Rut it is apparent from the later case of Edwards v. Aberayron 
Mut. S. Ins. Soc., supra, that the majority of the Court in the 
Exchequer chamber did not regard that case as overruling former 
decisions. The rule is so well settled, and so generally recognized, 
that it is needless to consider the various reasons which have been 
assigned for it.”

In my opinion the above decisions apply to the facts of this 
ease, and I, therefore, hold that the plaintiff is entitled to pro
ceed with this action, notwithstanding condition 15 indorsed 
on the policy of insurance herein. The motion will, therefore, 
be refused, with costs in the cause to the plaintiff.

From this judgment the defendants appealed to a Judge in 
Chambers, and the appeal was argued on 23rd January, 1903, 
before Meredith, J.

II. Cassets, K.C., for the appeal.
S. Alfred Jones, contra.

February 3,1903. Meredith, J. The rule applicable to this 
case is well settled: the difficulty is in applying it.

The jurisdiction of the Court cannot be ousted as to a cause 
of action which has arisen: but where no cause of action has 
arisen there is no jurisdiction.

In the circmstances of this case, if liability to pay has arisen, 
no words of the parties, or of either of them, can prevent the 
Court giving relief; but if no liability to pay arises until after 
award, the action is premature.

Less is gained by seeking to follow the reasoning of any one 
•bulge against that of any other, expressed in the case of Scott
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v. Avery, 5 II.L.C. 811, or in any other case, than by looking at 
what was actually decided in the case, and for the results which, 
according to binding authority, flow from the decision in Scott 
v. Avery.

Upon the face of the policy, the contract to pay is made sub
ject to the conditions indorsed upon it, as conditions precedent ; 
and, in the fifteenth of such conditions, it is provided that the 
obtaining of an award, as therein provided, shall be a condition 
precedent to liability to pay any claim under the policy, and to 
the enforcement of it. In other words, the liability is upon the 
award and policy, not upon the latter alone.

These words of the Lord Chancellor, used in giving judgment 
in the House of Lords in the case of The Caledonian Insurance 
Co. v. (iilmour, [1893] A.C. 85, arc pertinent:—

“The question is not whether, where a contract creates an 
obligation to pay a sum of money it is a good answer to an action 
to recover it that disputes have arisen as to the liability to pay 
the sum, and that the contract provides for the reference of such 
difference to arbitration, but whether where the only obligation 
created is to pay a sum ascertained in a particular manner, 
where, in other words, such ascertainment is made a condition 
precedent to the obligation to pay, the Courts can enforce an 
obligation without reference to such ascertainment f If they 
could do so they would not be enforcing the contract made by 
the parties, but one of a different nature.”

And the case of Spurrier v. La Cloche, [1902] A.C. 446, to 
which the Master was not referred, is quite in point in the appli
cant’s favour, and is a decision of our ultimate tribunal.

The claim in each of these cases happened to be one for in
demnity—upon a fire in surance policy—but that is immaterial, 
the principle applies whatever the nature of the action; the 
Court cannot enforce an immature claim.

Under the Arbitration Act, R.S.O. 1897, eh. 62, the Court 
has power to further the plaintiff’s claim effectually, if the de
fendants fail, or unduly delay, to comply with the terms of the
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contract ; but it has no power to compel payment before refer
ence and award, contrary to the contract, upon which the obli
gation to pay does not arise until after reference and award.

The application is not one made to the discretion of the 
Court under the sixth section of the Arbitration Act, but is one 
based upon a denial of any right of action in the plaintiff.

The logical result is that the action being premature, ought 
to be dismissed, but that is not asked ; and can better be done, 
and all questions of costs better dealt with, after the award, hav
ing regard, among other things, to the condition requiring legal 
proceedings to be commenced within one year.

There is no question of fact in ; the one question is
that which has been considered—a question of law plainly aris
ing upon the policy; and neither party desiring to go to trial 
to have it there considered, it may as well, .therefore, be deter
mined upon this summary motion.

There is nothing in the point that the plaintiff is not one of 
the contracting parties; she is suing upon the policy, and if she 
can recover at all, it must be upon the contract contained in it.

Appeal allowed -, and proceedings stayed, and costs reserved 
until after award, but with liberty to apply meanwhile if 
necessary.

From this judgment the plaintiffs appealed, and the appeal 
was argued on 10th February, 1903, before a Divisional Court 
composed of Faison bridge, C.J.K.B., Street, and Britton, JJ.

S. Alfred Jones, for the appeal.
II. C assets, K.C., contra.

The following authorities were referred .to : ltc Berryman 
(1897), 17 P.R. 573; Mason v. The Massachusetts Benefit Life 
Association (1892), 30 O.Ii. 716; Gillie v. Young (1901), 1 
O.L.R. 368; Mingeaud v. Parker (1892), 19 A.R. 290; Scott v. 
Avery, 5 H.L.C. 811 ; Horton v. Saycr (1859), 4 II. & N. 643, at 
p. 651; Edwards v. The Abcrayron Mutual Ship Insurance 
Society, 1 Q.B.D. 563, at p. 596; Spurrier v. La Cloche, [1902]

C.D
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A.C. 446 ; The Austrian Lloyd Steamship Co. v. Gresham Lift 
Assurance Society (1903), 19 Times L.R. 155; Willeaford v. 
Watson (1873), L.R. 8 Ch. 473; Employers’ Liability Assurance 
Corporation v. Taylor (1898), 29 S.C.R. 104, at p. 107; Guerin 
v. The Manchester Fire Assurance Co. (1898), ib., at pp. 151. 
152; Mclnncs v. Western Assurance Co. (1874), 5 PR. 242; 30 
i < .R. 580; Tredwen v. Holman ( 1862), 1 II A C. 72.

March 28,1903. The judgment of the Court was delivered by 
Street, J. :—I agree with the judgment of my brother Meredith 
that the present case is governed by the decision of the Privy 
Council in Spurrier v. La Cloche, 11902] A.C. 446, and no action 
lies, nor does the amount payable under the policy become due, 
until the determination of the arbitrator to be appointed under 
the agreement to refer, contained in condition No. 15.

That is an agreement to refer under the 6th sect! n of ch. 
62 R.S.O. 1897, although the plaintiff has not signed it: she can
not claim under the policy without assenting to its terms : Baker 
v. The Yorkshire Fire and Life Insurance Co. (1891), 92 L.T. 
111.

Condition 15 does not appear to be in contravention of see. 
80 of ch. 203 R.S.O. 1897. It is not a condition which neces
sarily extends the time of payment beyond sixty days after 
proofs of the claim have been furnished, for it may well be that 
the amount may be ascertained within the period mentioned.

In my opinion the appeal should be dismissed with costs.

Notes :
(1) In view of this decision which applies to life insurance 

the principles of fire insurance law settled with regard to this 
question of arbitration, such cases as Guerin v. Manchester Fire, 
etc., Co. (1898), 29 S.C.R. 139, (a case that, followed Scott v. 
Avery (1853), 5 H.L.C. 811) ; Mclnnes v. Western (1871). 30 
V.C.lt. 580; Trainor v. Phoenix (1891), 8 Times L.R. 37 ; Ken
worthy v. Queen (1892), 8 Times L.R. 211 ; Lantalum v. Anchor 
(1882), 22 N.R. 14; Dawson v. Fitzgerald (1876), 1 Ex. D. 257; 
are to be considered as binding authorities though the learned Mas-
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ter in Chambers thought otherwise. In Guerin v. Manchester, Sir 
Henry Strong, C.J., said : “This principle applies not merely to 
cases where the amount of damages is to be ascertained by an 
arbitrator, but also to cases where it is made a condition pre
cedent that the question of liability should first be determined 
by arbitration.”

(2) The case of Spurrier v. La Cloche, [1902] A.C. 446, was 
a tire insurance case. The respondent sued the appellants as 
agents of the Sun Fire Office to recover £1,000, the amount of a 
fire policy dated January 4th, 1897, effected by the respondent on 
his collection of foreign stamps.

The policy contained a condition whereby it was expressly 
agreed and declared to be a condition precedent to the liability 
of the company for any claim under the policy that the claim 
should, if not admitted, be referred to arbitration, and that the 
claimant should have no right of action against the company 
except for the amount of the claim if admitted, or the amount, 
if any, awarded by the award. This condition was not complied 
with before action brought and on the appeal of the defendants, 
Spurrier and another, the Privy Council declared that no action 
could be brought upon the policy until the amount had been 
settled by arbitration according to the condition.

Lord Lindley, in delivering the judgment of their Lordships, 
said : “If a contract is so framed as to give no cause of action 
unless a certain condition is performed, no question arises as to 
ousting the jurisdiction of the Court. It was by not observing 
the difference between no cause of action and a defence which 
assumes a cause of action, but is based on the incompetence of a 
particular Court to enforce it, that the Court of Exchequer went 
wrong in Scott v. Avery ((1853), 5 H.L.C. 811). The over
sight was pointed out and corrected in the Exchequer Chamber 
( 8 Ex. 487), and again in the House of Lords. Maule, J., put 
the matter in the true light in the Exchequer Chamber ; he there 
said (8 Ex. p. 499) : ‘ There is no decision which prevents two 
persons from agreeing that a sum of money shall be payable on 
a contingency ; but they cannot legally agree that when it is pay
able no action shall be maintained for it.’ ”

(3) Mr. May (Insurance, 4th ed., 1900), says at page 1161, 
et scq., “A general agreement to refer will not be specifically en
forced, though encouraged by the Courts, which will enforce an 
award fairly made. While it is perfectly well settled that any
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agreement that contemplates the exclusion of an aggrieved party 
from a suit at law is invalid, there seems to be no doubt that any 
agreement as to the mode of adjustment or of settling the amount 
of loss or the time for paying it, or any particulars of that nature 
which do not go to the root of the action, but are preliminary 
thereto or in aid thereof is valid. A distinction is made between 
an agreement to refer every matter in dispute to arbitration, and 
one to pay such sum as the damage shall be found by a third 
party to amount to, which latter operates to reduce the policy 
from a contract to pay the amount of damage absolutely, and 
to substitute the arbitrator for the jury to ascertain its amount : 
Scott v. Avery (1853), 5 H.L.C. 811.”'

Ill
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[JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.]

Kent and others, Liquidators of La Banque Ville- 
Marie, Plaintiffs.

La Communauté des Soeurs de Charité de la Provi
dence and others, Defendants.

ON APPEAL FROM THE COURT OF KING’S BENCH FOR THE 
PROVINCE OF QUEBEC.

(Appeal Side.)

Company—Winding-up of—The Winding-up Act, 1886 (£>.), sees. 15 and 
31 —Restricted Power of Liquidators of Bank to Sue in their Own 
Name»—Civil Procedure Code, secs. 510 and 521—Power to Amend by 
Adding Bank as Plaintiffs.

Under The Winding-up Act, 1880 (D.), secs. 15 and 31, a company in 
liquidation retains its corporate powers, including the power to sue, 
although such powers must he exercised through the liquidator under the 
authority of the Court. The liquidator must sue in his own name, or in 
that of the company, according to the nature of the action : in his own 
name where he acts as representative of creditors and contributories; in 
that of the company to recover either its debts or its property.

Where liquidators sued in their own name to recover a debt*due to the 
company:—

Held, that the error was one of form, which the Court had power to give 
leave to amend under sees. 516 and 521 of the Code of Civil Procedure. 
The defendant having admitted the debt and pleaded set-olT, and not 
having excepted to the form of the action, leave to amend should have 
been given in the sound exercise of judicial discretion.

Appeal from a decree of the above Court (February 25, 
1902) affirming a decree of the Superior Court of Montreal, 
(April 1, 1901) dismissing the appellants’ action.

That action was brought by the liquidators of the Villq-Marie 
Bank, using their individual names, but alleging their official 
capacity, and claiming $20,000 with interest. To this the re
spondents pleaded payment by set-off, alleging that they had at 
the bank offered to pay the amount in part by means of cheques 
drawn upon deposits actually due by the bank ; and as to the 
balance by cash then duly tendered.
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After trial of the ease judgment was reserved on February 4, 
1000, by Pagnuelo, J.

No suggestion had been made, by pleading or in argument or 
from the bench, as to the form of the action or the capacity and 
right of the appellants to sue in their character of liquidators of 
the bank.

But at a later date Pagnuelo, J., ordered a rehearing on the 
question, which had occurred to him meanwhile, of the right of 
the appellants to bring the action in their own names as liquida
tors. The appellants thereupon moved for leave, if necessary, 
to amend the proceedings; and that motion came on together with 
the rehearing.

Eventually both motion and action were dismissed on the 
following grounds:—

“Considering that the Winding-Up Act declares (sec. 15) 
that the corporate state and all the corporate powers of the Com
pany shall continue until all the affairs of the company are 
wound up, and (sec. 31 (</)) that the liquidator may with the 
approval of the Court sue in his own name as liquidator or in the 
name of the company, as the case may be; that the present action 
appertains to the bank and not to the liquidators as representing 

% the creditors, and ought to be taken in the name of the company ; 
that no person can plead with the name of another, and that cor
porations plead in their corporate name (Art. 81, C.P.C.) ; and 
that in consequence the plaintiffs, who are only liquidators and 
administrators of the bank for the purposes of the liquidation 
have not the capacity to bring this action in their names as liqui
dators; the action of the plaintiffs as liquidators is dismissed, 
reserving to the bank its right to protect itself, but without costs, 
seeing that the question was not, as it ought to have been, raised 
in limine

This judgment was affirmed in appeal, Lacoste, C.J., ruling 
as follows:—

“It has been argued that the appellants, as bearers of the 
note, were authorized to sue in their own names. They do nof
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sue as holders of the note, but as liquidators and administrators. 
It is for the benefit of the bank that they have brought the action, 
and it appears from their allegations that it is the bank which is 
holder, and that they have only the custody of the note (Cana
dian Winding-Up Act, sec. 3).

“The appellants being without capacity to proceed in law 
under the circumstances, the Court could not sustain their action 
any more than it could have sustained the action of an ordinary 
agent who had sued in his own name and for account of his 
principal to recover a debt belonging to the latter : this would 
be to violate the rule that one cannot plead by or for another. 
The appellants applied to amend their proceedings in such wise 
as to make the bank a party to the action. This application was 
according to sound law rejected.

“Our Code of procedure does not authorize the Court to sub
stitute one party for another by an amendment of the proceed
ings. This would be to substitute one action for another.

“Art. 522, C.P.C., forbids the allowance of an amendment 
which would change the nature of the demand ; a fortiori when 
it concerns the action itself. Besides, how could one who has not 
capacity to bring the action have the capacity to amend it for the 
benefit of another who is not a party? The appeal should be 
dismissed.”

Bloke, K.C., and Charbonneau, K.C., for the appellants, con
tended (1) that the aetion was well brought by the liquidators 
in their own name as the holders of the note sued upon ; (2) that 
if not, the Court had the power and under the circumstances it 
was their duty to allow the amendment, joining the bank as a 
party. Upon the first point they referred to the Winding-Up 
Act (R.S.C., ch. 129), sees. 15 (2), 19. 20, 25, 29-31, 33-6, 40, 47, 
53, 60, 61. The appellants acted in pursuance of an order of 
Court obtained by them as liquidators and authorizing them to 
sue. They also referred to the 2nd article of Art, 81 of the Civil 
Procedure Code, submitting that the bank had not ^he free exer
cise of its rights: that its corporate powers were only continued
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for the purposes of liquidation, and could no longer be exercised 
by the bank and its directors, but only by the liquidators acting 
with the sanction of the Court. Upon the order of liquidation 
the note sued upon vested in the liquidators, who alone had power 
to sue on it. Upon the second point they contended that, if the 
objection were valid, it ought to have been taken as a preliminary 
point. Instead of doing so, the respondents had waived it by 
pleading set-off and paying into Court the balance alleged to be 
due. Besides, ample power to amend was given under the Civil 
Procedure Code, Arts. 516, 518 and 521, and on the plainest prin
ciples of justice should have been exercised. Reference was 
made to Porteous v. Reynar (1887), 13 App. Cas. 120.

Ilaldano, K.C., and Lamothe, K.C., for the respondents, con
tended that the Courts below were right in refusing to substitute 
the name of the bank as plaintiff for those of the liquidators. 
The rules of procedure that “a person cannot use the name of 
another to plead except the Crown,” and that “corporations 
plead in their corporate name,” have their origin in the old 
French law, were adopted under the legislative union of the pro
vinces of Upper and Lower Canada, and have been constantly 
recognized and acted on by our Courts. Art. 81 of the Civil 
Procedure Code is an expressly prohibitive law. The bank was 
bound to sue in its corporate name ; the liquidator is merely an 
executive officer, and not an assignee of the effects of the insol
vent bank: see sec. 30 of the Winding-Up Act. The prohibition 
applies whenever the liquidator wishes to exercise as against 
third parties the rights of the company itself ; though it is other
wise where he acts as an officer. The Court had no power to 
derogate from the express law contained in Art 81 of the Proce
dure Code. The prohibition there contained is without exception. 
The order made was equitable, since it reserved to the bank the 
right to sue in its own name, and the liquidators were not con
demned to any costs. The bank could thereupon assert its rights, 
and the Courts would have avoided exercising in an unprece
dented way a discretion to allow the liquidators to disregard an
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established rule of procedure. There is no reported case where 
the discretionary order asked in this case has been made.

Counsel for the appellants were not heard in reply.

March 20, 1903. The judgment of their Lordships was de
livered by

Lord Davey :—The action out of which this appeal has arisen 
was commenced on November 29, 1899, by the appellants, Am
brose L. Kent, and two others, in their character (qualité) of 
liquidators of the Bank Ville-Marie, against the respondents, La 
Communauté des Soeurs de Charité de la Providence, to recover 
the .sum of $20,000 alleged to be owing by the respondents to the 
bank on a promissory note. The Bank Ville-Marie was and is a 
corporation having power to sue, and it formerly carried on busi
ness in Montreal and other places, but on August 10, 1899, the 
bank was ordered to be wound lip under the provisions of the 
Canadian Winding-Up Act of 1886 (Revised Statutes of Canada, 
ch. 129), and the appellants were duly appointed the liquidators 
thereof.

By an order of the Superior Court of September 26, 1899, the 
liquidators were authorized .to sue (amongst other persons) the 
respondents for the before-mentioned sum of $20,000.

By their defence the respondents admitted the debt claimed, 
hut alleged that it was extinguished by compensation or set-off, 
except as to a small balance which they offered to pay. They 
did not by their defence or at the bar in the course of the trial 
take any exception to the form of the action, and, as their Lord- 
ships were informed, no objection was suggested from the bank 
during the trial to the right of the liquidators to maintain the 
action in its present form. Pagnuelo, J., by whom the action 
was tried, reserved judgment, and it appears to have then occur
red to him that the action should have been in the name of the 
bank itself, and he accordingly ordered the case to be set down 
again for argument on that point. The appellants thereupon 
moved for leave to amend the summons and declaration by add-
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ing after their own description the words “e.t pour et au nom de 
la dite Banque Ville-Marie et la dite Banque Ville-Marie en 
autant (pie besoin et aux fins des présents,” the bank submit
ting to he hound by the evidence already taken on either side. 
The learned Judge dismissed the motion, and also dismissed the 
action, but without costs, holding that the liquidators were “sans 
qualité” to bring the action in their own name. This judgment 
was affirmed on both points by the Court of Kings Bench on 
February 25, 1902, and the present appeal is from the judgment 
of the latter Court.

The first point made by the appellants was that the liquidators 
were entitled to sue in their own names as liquidators. The 
relevant article of the Code of Civil procedure is Art. 81, which 
is in the following terms :—

“A person cannot use the name of another to plead except 
the Crown through its recognized officers.

“Tutors, curators, and others representing persons who have 
not the free exercise of their rights plead in their own name in 
their respective qualities.

“Corporations plead in their corporate name.”
It was argued that by the winding-up the corporation was 

deprived of the free exercise of its rights, and the case therefore 
fell within the second clause of this article. In order to test the 
validity of this argument the Canadian Winding-Up Act, 188(1, 
should be referred to. By sec. 15 of that Act it is provided that 
the company from the time of the making of the winding-up order 
shall cease to carry on its business except in as far as is, in the 
opinion of the liquidator, required for the beneficial winding-up 
thereof, and transfers of shares and any alteration in the status 
of the members of the company after the commencement of the 
winding-up shall be void, hut the corporate state and all the cor
porate powers of the company shall continue until the affairs of 
the company are wound up. And by sec. 31 the liquidator is 
empowered, with the approval of the Court and upon certain 
notices to creditors and others (amongst other things) to bring
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or defend any action, suit, or prosecution, or other legal pro
ceeding, civil or criminal, in his own name as liquidator, or in 
the name or on behalf of the company, as the case may be. The 
company therefore retains its corporate powers, including th<- 
power to sue, although such powers must be exercised through 
the liquidator under the authority of the Court. The words 
which have been quoted from the 31st section do not, in th<- 
opinion of their Lordships, confer upon the liquidator or the 
Court a discretion as to the mode in which lie shall sue, but enable 
him to bring the action either in his own name or in that of tin- 
company as may be appropriate to the particular action. The 
office of the liquidator has in fact a double aspect. On the one 
liand he wields the powers of .the company, and on the other 
hand he is the representative for some purposes of the creditors 
and contributories. There are therefore many cases in which he 
may sue in his own name as, e.g., to impeach some act or deed of 
the company before winding-up which is made voidable in the 
interest of the creditors and contributories. Hut their Lordships 
think that wherever the object of the action is to recover a debt, 
or to recover or protect property the title to which is in the com 
pany, the action should be brought in the name of the company.

It was suggested that the liquidators were in fact the holders 
of these promissory notes, and as such were entitled to sue upon 
them in their own name. But the declaration is framed on tin- 
theory that the bank, and not the liquidators, are the holders of 
the notes, and leave to amend for the purpose of raising this point 
was asked for. The next question is whether leave to amend 
should have been given. The powers of amending pleadings are 
contained in ch. 23 of the Civil Procedure Code. The learned 
Judges in the Court of King’s Bench seem to have thought that 
the language of the sections contained in this chapter was in
sufficient to authorize the amendment sought by the appellants. 
Hut it was not denied by learned counsel for the respondents at 
their Lordships’ bar that the power was sufficient for the pur
pose, and it was argued only that it was a discretionary power.

26—C.L.B. ’03.
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and their Lordships should not overrule the discretion exercised 
by the Court below. In the opinion of their Lordships the powers 
of amendment given by the Code are full and ample, and the 
Court had power under see. 516 to give leave .to amend the sum
mons or declaration in any way the Court might think proper. 
Indeed, it may be doubted whether the defect in the present ease 
was really more than an irregularity of form which might have 
been cured by amendment by the Judge tnero motu under see. 
518. The substance of the action was to recover a debt alleged to 
be due to the company in liquidation which the liquidators were 
the only proper persons to receive and give a discharge for. No 
defence was available against the company which was not equally 
available against the liquidators, and the parties were content to 
fight the ease out with the liquidator*, who were their real oppon
ents, and the ease was in fact fought out with the liquidators 
without any exception to their right to sue, and was ripe for 
judgment. It is impossible to say that the proposed amendment 
changes the nature of the demand or can in any way cause a 
prejudice to the respondents. In short, the liquidators are 
domini litis, and it was not improper to make them plaintiffs, but 
they ought to have joined with themselves the company: or, in 
other words, the liquidators had the right to sue, but sued in the 
wrong form. It would seem, therefore, that art. 521 of the Code 
is applicable to the case. Their Lordships would always hesitate 
before interfering with the exercise of a discretion by the Court 
below, but in the present case the learned Judges seem to have 
proceeded on an erroneous construction of the Code. Their Lord
ships will only add that their decision will not be a precedent for 
substituting one plaintiff for another in other circumstances, and 
no such injustice as the Chief Justice apprehended need be 
feared. All they decide is that the proposed amendment could, 
and in the particular circumstances of this case ought to, have 
been allowed in the sound exercise of a judicial discretion.

Their Lordships were asked to hear the case upon its merits : 
but it is not the practice of this Board to sit as a Court of first 
instance. No judgment has been delivered by the Court below.
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and they could not, without injustice to the parties, take that 
course, and give a decision from which there would be no appeal.

Their Lordships will, therefore, humbly advise His Majesty 
that the judgments of the Superior Court dated ^Xpril 1, 1901, 
and of the Court of King’s Bench dated February 25, 1902, be 
reversed, except as far as the judgment of the Superior Court 
dismissed the intervention with costs, and instead thereof it be 
ordered that the plaintiffs in the action be at liberty to amend 
their writ of summons and declaration and all necessary docu
ments in the cause in the manner asked for by their notice of 
motion dated March 29, 1901, on the Bank Ville-Marie by its 
liquidators submitting to be bound by all the proceedings in the 
action up to and including the trial and to the admission of all the 
evidence properly given on one side or the other, and not re
quiring any further trial, and that on such amendment being 
made the action be referred back to the Superior Court for judg
ment. There will be no costs of the appeal to the Court of King’s 
Bench or of this appeal. The costs of the action will of course 
be disposed of by the Superior Court, but the costs of the motion 
for leave to amend, which was an indulgence, should be paid by 
the appellants.

8. V. Blake, solicitor for appellants.
Ingle, Holmes & Sons, solicitors for respondents.
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[JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.] 

Kensington Land Company, and others, Defendants.

AND

Canada Industrial Company, Plaintiffs.

ON APPEAL FROM THE COURT OF KINO’S BENCH FOR THE 
PROVINCE OF QUEBEC.

(Appeal Side).

Civil Code of Lower Canada, Art. 1092—Cause of Action—Insolvency of 
Debtor.

Under Art. 1092 of the Civil Code of Lower Canada, an action to recover 
the balance of purchase money of land may he brought although the time 
for payment has not 'arrived when the debtor has become insolvent or 
has diminished the value of the security.

Appeal from a decree of the above Court (May 29, 1901) 
affirming a decree of the Superior Court at Montreal (March 9, 
1900).

On September 3, 1898, the respondent» commenced an 
hypothecary action against the appellants, the Kensington Land 
Company, under the circumstances stated in their Lordships' 
judgment, claiming that (by reason of the Company having 
diminished the respondents’ security in and over certain lands, 
namely, lots 155 and 163, in the parish of Notre Dame de Graves, 
in their possession, and by reason of the Company being insol
vent) the said lands should be declared to be charged with and 
hypothecated for the payment of $16,379.17 with interest, and 
that in default of payment the lands should be sold by auction. 
The sum of $16,379.17 was made up as follows : $15,893.34 bal
ance of purchase price of the said lands; $395.83 interest on the 
same from April 1 to September 3, 1898 ; and $150 paid to the 
widow Leduc.

The appellant company by their plea denied that there were 
any moneys due or that they were insolvent, and alleged that 
the action was unfounded.
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After replication and on June 14. 1899, the appellants Buller 
and three others (these latter being the liquidators of the com
pany) intervened in the action. They alleged that by reason of 
an offer made by Buller on March 22. 1898, for the acquisition 
of the entire assets of the appellant company, which offer was 
duly accepted by the shareholders, but the carrying out of which 
had been unduly and improperly delayed, they were entitled to 
the property and assets of the appellant company, and that the 
respondents' action was unfounded and unjustly and illegally 
interfered with the interveners’ rights, and should be dismissed 
with posts. The respondents denied these allegations, and alleged 
that they had always been ready to withdraw the action provided 
the interveners would pay all claims, interests, and costs which 
were past due in such a way as to keep priority of hypothec to 
the respondents, and not to get parties to pay for the appellant 
company with subrogation, and that unless and until the inter
veners paid or deposited whatever might he due to the respon
dents in capital, interest, and costs, they had no right to ask the 
dismissal of the hypothecary action.

The judgment of Lemieux, J., which was affirmed by the 
Court of King's Bench, was, so far as material, as follows:—

“The object of the Kensington Company was to sub-divide 
the property acquired from the Canada Company into a larger 
number of lots, and to resell such lots for building puposes. The 
object in view of the appellant company was a common and law
ful speculation. The beginning was unsuccessful, and the enter
prise has been discouraging. After a few years of stagnation 
the company was, even before January, 1898, unable to meet its 
daily requirements, to pay the running accounts, the municipal 
taxes, and the interest on the mortgages, so much so that some of 
the directors have in numerous eases made advances out of their 
own private money to satisfy those sundry claims, the total of 
such advances amounting at times to $3,000.

"The investigating committee addressed a circular letter to 
the shareholders informing them that the company was in im-
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mediate need of (1) about $4,500 to pay the current accounts;
(2) about $1.100 to meet the interest maturing on April 1, 1898;
(3) about $16,062.27 for mortgages and interest thereon matur
ing on October 1, 1898, besides the current expenses of the com
pany. In all $21,662.27. The circular added that the resources 
of the company to meet these liabilities consisted of (1) about 
$600 expected .to be collected for interest on April 1, 1898; (2) 
perhaps $5,000 on October 1, 1898; but that even supposing all 
these expectations were fulfilled, there would be on October 1, 
1898, a deficit of $5.000 on the present outstanding and near 
future debts, and $11,000 based upon the mortgage due on Octo- 
ber i. 1898.

“Nobody answered the appeal of the committee. The evi
dent decay of the affairs of the Kensington Company was the 
cause that not a single one of the directors, nor of the share
holders, would dream of making any more personal sacrifices in 
the ifcay of more advances in money or additional instalments 
on their shares in order to relieve the situation. Consequently, 
on February 24,1898, the directors resolved to place the company 
in liquidation. . . . When the company was placed in liqui
dation it had ceased making its payments, and it could not meet 
its obligations. Being a joint stock company, and, consequently, 
a commercial company, in the sense of Art. 1864, Civil Code, it 
had become bankrupt before March 9,1898, and it has been bank
rupt up to September 3, 1898 (date of the commencement of 
the action), and is still bankrupt. . . . A voluminous enquête 
has been made relating to the real value—that is, the value which 
could be realized on the immovables of the Kensington Company.

“The respondents’ witnesses, nearly all disinterested and 
competent to give evidence on that point, have declared that 
those immovables considered as a farm or as building lots had 
lost from one-lialf to three-fourths of their value ; the effect of 
which would be to endanger and place in peril the hypothecsn 
claim of the respondents ; for taking as a basis of the value of 
this property the price obtained by the deed of sale of 1893
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namely, $88,000—that property, if it has really lost one-half of 
its value, as has been proved, would realize at the utmost $44,000, 
whilst the hypothecary claims set out in the deed of 1893, and 
admitted by the appellant company, amount to the sum of $58,- 
833.34, leaving a deficit of over $14,000; and. consequently, the 
claim of the respondents is without security or guarantee for 
the greatest part. The defendant company attempted to displace 
the evidence of the Canada Company, and to prove that the pro
perty had not been depreciated. This proof has not the character 
of precision and lucidity which the plaintiffs’ proof has.

“This claim of Duller is one of the most convincing proofs 
of the great diminution in value and depreciation of the property, 
for he buys without assuming any personal liability, without 
being liable for the simple contract debts of the company, buf 
only with the pretended obligation of being liable only hypothe- 
carily.

“That cession, if made as stated by Duller, would possess 
neither the characteristics nor the worth of a sale, for no price 
was stipulated as is essentially required for a sale. It would 
only amount to an agreement by which an owner would have 
bound himself to deliver his property to a third party, the latter 
binding himself to nothing outside of taking possession of the 
property and allowing the hypothecary creditors to direct their 
suits against him, and allowing the sale of the property to be 
executed against him, the creditors to be paid out of the proceeds 
of the sale only.

“A very significant fact as regards the value of the property 
is that not a single offer has been made to the appellant com
pany for the purchase of these lots. . .

Haldane, K.C., and Brosseau, K.C., for the appellants, after 
contending that upon the evidence there was no balance of pur
chase price due to the respondents, and that in any event there 
was nothing payable in respect thereof at the date of action 
brought, submitted that Art. 1092 of the Civil Code had no ap
plication to a case like the present, where there is no personal
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liability on the part of the holder of the land subject to hypothec. 
That article is comprised in ch. 7 of the Code headed “Of differ
ent kinds of Obligations,” and only applies where there is a 
debtor who is personally liable for .the debt. Besides, the owner 
of a mere hypothecary charge upon land cannot be affected by 
the bankruptcy or insolvency of the owner of the land, seeing 
that the charge remains unaffected by it. And, assuming that 
Art. 1092 applied, it was contended that on the evidence there 
was neither bankruptcy nor insolvency of the appellant company 
at the date of action, nor had there been any depreciation in the 
value of the property hypothecated which would be fairly 
ascribed to the acts of the appellant company. It should be 
ascribed to general causes or to acts of the company which come 
within the contemplation of all parties at the time of the sale.

jLoehnis and Ucoffrion, for the respondents, contended that 
the Courts below were right in concurrently finding that there 
was a balance due by the appellant company of $16,379 with 
interest at the date when the action was brought ; that the appel
lant company had diminished the value of the respondents' 
security, and was insolvent. They relied upon Art. 1092 of the 
Cieil Code.

Haldane, K.C., replied.

March 28, 1903. The judgment of their Lordships was de
livered by the Lord Chancellor. This is an appeal from a judg
ment of the Court of King’s Bench for the Province of Quebec, 
affirming two judgments of the Superior Court for the province.

The litigants arc two companies—the appellant company is a 
building company, and the respondent company is a mining com
pany. The appeal arises out of a sale of certain land made by 
the respondent company to the appellant company. The second 
judgment is against the liquidators of the building company, who 
intervened in the action.

The action was brought by the respondent company on Sep
tember 3, 1898, and the intervention was on June 14, 1899.
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The facts, so far as they are material to this appeal, appear 
to be that on September 13, 1893, .the respondent company sold 
to the appellant company through one Bland certain property, 
part of which was subject to a life-rent payable to a widow 
named Leduc.

$15,833.34 balance of the purchase money was payable in ten 
years from October 1, 1893, with interest from that date at the 
rate of 5y2 per cent, per annum, payable half-yearly, and the 
vendor reserved all rights to secure payment of the balance and 
the interest thereon.

On December 15, 1893, Bland conveyed his purchase to the 
appellant company, on whose behalf he had purchased.

The action was brought by the respondent company for the 
balance of the purchase money, and in respect of half a year’s 
annuity, part of the charge upon the land which it had paid to 
Mme. Leduc, to which the respondent company was duly sub
rogated.

The action was brought, although the time for payment had 
not arrived, under Art. 1092 of the Civil Code of Lower Canada, 
which permits the bringing of such an action when the debtor has 
become insolvent, or when he has diminished the value of the 
security.

The two allegations involved in the right to bring the action 
were contested by the appellant company as matters of fact, 
namely, the allegations that the appellant company had dimin
ished the value of the security and that they were insolvent. A 
considerable body of evidence was given upon the subject, and 
both the Courts have found the two propositions to be proved.

Their Lordships see no reason whatever for differing from the 
conclusion in .this respect found by both Courts after a lengthened 
investigation of the facts.

This disposes of the plea, which in substance amounts to the 
allegation that the action was brought prematurely and before 
the balance alleged could be demanded.
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But the appellants further allege as a defence that the price 
which on the face of .the contract of sale was $110,000 was only 
$88,000. Lemieux, J., has investigated the facts in relation to 
this plea, and they appear to he that the figures in the deed of 
sale were incorrectly given in two respects ; the price was $88,000 
and not $110,000.00, and the money paid was not $50,000 but 
$28,000. This appears to have been done by the syndicate who 
were forming the appellant company under the instructions of 
Bland, to enable $22,000 to be added in terms to the price to Ik? 
divided among themselves.

To the respondent company it made no difference whatever. 
Their balance was in either cases the same, namely, $60,000.

Neither the respondent company nor any of its agents had 
anything to do with the matter, and from 1894, when the settle
ment was arrived at and every detail of the circumstances was 
known to the appellant company, no attempt was made to set 
aside the sale or .to obtain any redress, but the contract was ad
hered to and acted upon, and it is much too late to set it up now 
as an answer to an action on a balance, which is the true balance 
due upon the contract, even if it could ever have been made avail
able for any such purpose.

The account given by those responsible for the augmentation 
of the figures was that it was to prevent the extra expense of 
several deeds and the difficulty of adjusting the claims of the 
syndicate among themselves.

A number of persons engaged in this operation appear to have 
had differences with the appellant company and with each other 
upon this very question of misrepresentation of the amount, and 
in some form of arbitration the differences were adjusted be 
tween the members who were shareholders and the syndicate by 
the surrender of some of the shares and the payment of the casts 
of the proceedings.

With respect to the intervention of Buffer and others long 
after the commencement of the principal suit, it is unnecessary 
to say more than that the learned Judge who tried the cause
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found, upon what .their Lordships are of opinion was ample evi
dence to justify such a finding, that the intervention was merely 
a colourable proceeding for delay. No money was forthcoming 
for the payment of anything. The learned Judge held that the 
offer itself was not bona fide, and the only object of the interven
tion was to embarrass and delay the creditors of the company.

Under these circumstances their Lordships will humbly advise 
His Majesty that this appeal ought to be dismissed. The appel
lants will pay the costs of the appeal.

Solicitors for appellants: Simpson & Co.
Solicitors for respondents : Bompas, Bischoff, Dodgson, Coxe 

& Bompas.
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[IN THE SUPREME COURT OF BRITISH COLUMBIA ]

In Re United Canneries of British Columbia, Limited.

Winding-up—Petition by Shareholder—Insolvency—It.S.C. eh, 129, sec. 5 
(c) and 62-03 Viet. eh. 43, sec. 4.

By section i> (c) of the Winding-up Act (Dominion), a company is deemed 
insolvent “if it exhibits a statement shewing its inability to meet it» 
liabilities: —

Held, that the inability to meet liabilities means liabilities to creditors as 
distinguished from liabilities to shareholders.

On the hearing of a petition based on such a statement, the statement must 
be accepted as correct.

Remarks as to company balance sheets.

Petition to wind up a company. The facts appear fully in 
the judgment.

Wilson, K.C., for petitioners.
Joseph Martin, K.C., contra.

1st April, 1903.

Irving, J. :—This is the hearing of a petition filed, under sec
tion 8 of chapter 129, as amended in 1899, Cap. 43, see. 4. In
certain shareholders for a winding-up order on the ground that 
the Company is insolvent. The insolvency is to be inferred from 
the Company “having exhibited a statement shewing its inability 
to meet its liabilities,’’ R.S.C. 1886. ch. 129, sec. 5 (r).

The Company was incorporated under the Companies Act. 
1897, and Amending Acts, in November, 1899, with a nominal 
capital of $500.000, of which $255,000 is paid up.

In March, 1903, the statement relied on by the petitioners, 
was exhibited. It purports to be a balance sheet as at 31st 
December, 1902. Tbe liabilities to creditors are stated at $176.- 
498.79 ; in addition to that liability there is also $255.000 sub
scribed capital.

The assets are scheduled in the balance sheet $386.152.10. t In
difference between the two totals some $45.000 odd being shewn 
on the credit side of the balance sheet as the loss in 1900 and 1902. 
after deducting the profit in 1901.
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Mr. Wilson contends that he is at liberty to shew that the 
balance sheet is incorrect, in that it over values the assets and 
under estimates the liabilities. I am of opinion that when a 
petition is filed under sub-section (c) the statement must be 
accepted as correct. If a person desires to petition on any other 
ground, wherein the statement would be used as evidence such 
other ground should be specified.

It was suggested in argument that sub-section (d) of section 
5 might be brought into play, by reason of the charges of over 
valuation made in the petition, but I think not, secundum allegata 
et probata being the rule.

The statement clearly shews that the gross assets fall some 
$45,544.69 short of the total liabilities to the public and share
holders. In other words, if the assets were taken to meet the 
liabilities to the creditors, the shareholders would have only 
$209,455.31 against the .$255,000 subscribed by them.

During the argument the form of this balance sheet received 
some criticism from counsel for the petitioners, but after study
ing it for some time, I am inclined to think that it is framed so 
as to be what a balance sheet should be. A balance sheet is not 
necessarily a statement of liabilities and assets with the present 
market value of each item. That is the popular idea of a balance 
sheet, but it is not correct.

The debit side which should be headed “Capital and Liabili
ties” includes the capital of the company as abstracted from the 
ledger, the liabilities to creditors, also any reserve, and any sur
plus brought from the revenue of profit and loss, shewing the 
amount available for dividends. The credit side of a balance 
sheet must, as this does, shew in addition to the assets (using that 
word in its ordinary sense) an entry for work in progress or 
expenditure in advance of next season’s work. In order to give 
full information to shareholders, there must also be shewn on the 
same side the result of a loss (if any) on the trading. The defi
ciency in this case is $45,544.69 and properly appears on the 
credit side of the balance sheet ; but it certainly is not an asset
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on property available to satisfy a debt. Whenever this defici
ency item appears on the credit side, no dividend can be paid to 
the subscribers out of revenue.

Now, is every company which puts forward a statement shew 
ing that it has been trading at a loss to be regarded as “exhibit
ing a statement that it is unable to meet its liabilities” so as to 
amount to a declaration of insolvency within the meaning of 
section 5 of the Winding Up Act? I do not think that is the 
idea of the statute.

Sub-section (c), of section 5, for .the convenience of creditors, 
declared that the exhibition by a Company of a statement of 
inability to meet liabilities should be deemed an act of insolvency; 
the liabilities there referred to mean in my opinion, liabilities to 
creditors and did not in any way refer to liabilities to share
holders. In my opinion, in 1899, when Parliament conferred on 
the shareholders, the power to petition (1899, eh. 43, sec. 4), 
it did not intend that the word “liabilities” in sub-section (c) 
should have any more extended meaning than that which it then 
had by virtue of the Act of 1886, or that in 1899, the test of in
solvency should be measured by liability to shareholders and 
creditors instead of by its liability to creditors.

Rut apart from that, the making of a winding-up order on the 
petition of a shareholder is a matter of discretion. In view of 
the fact that by section 5, of the Provincial Statute, 1898, ch. 
14, sec. 5, of the Companies Winding Up Act, 1898, there is a 
provision to make an order for winding up in case the Court is 
of opinion that it is just and equitable that the company should 
be wound up. I think a Judge should be very slow to order a 
speculative company to be wound up on the ground mentioned in 
sub-section (c) of the Dominion Act, ch. 129, at the instance of 
a shareholder, especially a cannery company, at this season if the 
year.

But I rest my decision on the ground that the inability to 
meet liabilities in sub-section (c) means liabilities to creditors a.< 
distinguished from liabilities to shareholders.

Petition will he refused with costs.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.)
(DIVISIONAL COURT.)

Matthews & Co. v. Marsh.

Promissory Note— Accommodation Maker—- Renewal Note Obtained by 
Fraud—Right to Hue on Original Note.

The defendant joined in a note for the accommodation of one M., his co
maker, in favour of plaintiffs, who knew that the defendant was a 
surety only. When it came due, M. gave a renewal note to plaintiffs, 
with signataires to it purporting to he those of himself and the defendant. 
Thereupon the plaintiffs gave up to M. the original note marked “ paid." 
M. died insolvent, and the plaintiffs, failing to get the amount of the note 
from his estate, brought action against the present defendant on the 
renewal note. The defendant having denied signing the renewal, the 
plaintiffs were allowed to amend and to claim on the original note:

Held, that, the renewal note being a forgery, so far as the defendant's sig
nature was concerned, and the plaintiffs having been thus induced by the 
fraud of M., the primary debtor, to give up to him the original note, the 
plaintiffs had still a right to recover in equity.

Irwin v. Freeman (1807). 13 Gr. 405, and McIntyre v. McGregor (1!N)0), 
21 C.L.T. 25, followed.

Appeal to the Divisional Court by the defendant from a 
judgment of the 3rd division court of Muskoka in favour of 
the plaintiffs upon a promissory note for $130 and interest, 
dated April 4th, 1899, made by the defendant and one McDon
ald in favour of the plaintiffs, payable two months after date.

It appeared that the defendant hail made the note for the 
accommodation of McDonald, in favour of the plaintiffs, who 
knew that the defendant was a surety only. When it came due 
McDonald desired to renew it, and a renewal note was given him 
hy the plaintiffs to be signed, and he returned it to the plaintiffs 
in due course, with signatures to it purporting to be those of 
himself and the defendant. Thereupon the plaintiffs gave up to 
McDonald the original note stamped “paid:” the renewal note 
is date June 6th, 1899, and is for $132.60 until interest, and is in 
other respects similar to the original.

McDonald died insolvent on July 19th, 1900. The plaintiffs 
tried to get the amount of the note from his estate but failed, 
and then brought the present action against Marsh upon the note 
of June 6th, 1899.
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The action was tried on January 15th. 1902, before His 
Honour Judge Mahaffy and a jury,and a verdict was given for 
the plaintiffs for the note and interest, $153, although defendant 
swore he never signed it. A new trial was granted upon the 
defendant’s application, and the action was tried before a jury 
again, and resulted in a verdict for the defendant. A new trial 
was again granted on the plaintiffs’ application,and the case 
came down a third time, on May 14th, 1902, for trial before a 
jury. The learned Judge allowed the plaintiffs to claim in the 
alternative upon the note of June 6th, 1899, on which the action 
was brought, or upon the original note of April 4th, 1899, and 
the claim was amended accordingly. No objection was taken to 
the charge of the learned Judge, and a verdict was returned by 
the jury in favour of the plaintiffs upon the original note. The 
defendant again applied for a new trial, and this being refused 
he appealed to the Divisional Court upon the following, amongst 
other, grounds :—

1. That the learned Judge had no jurisdiction to allow the 
plaintiffs to amend their claim or to claim upon one note as an 
alternative to the other.

2. That the books of the deceased McDonald were improp
erly admitted as evidence.

3. That the learned Judge should have nonsuited the plain
tiff upon the ground that he had given time to McDonald, and 
dealt with the security to the plaintiff’s detriment.

The appeal was argued on January 14th, 1903, before 
Street and Britton, JJ.

R. D. Gunn, K.C., for the defendant.
C. E. Hcwson, K.C, for the plaintiff.

March 21. 1903. Street, J. [after stating the facts as above] : 
—The plaintiff’s claim was within the jurisdiction of the division 
court, and the fact that he claimed it as alternative to another 
claim which was also within the jurisdiction, did not take it be-
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.vonil tilt- jurisdiction. There was also undoubted right in the 
Judge below to amend the plaintiff’s claim under Rule 4 of the 
division courts.

I see no ground for interfering, upon the facts liefore us, 
with the verdict of the jury, or with the aetion of the Judge in 
submitting the case to the jury. The defendant was admittedly 
liable originally to the plaintiffs upon the note of April 4th, 
1899. If the plaintiffs were induced by the fraud of McDonald 
to give him up that note in exchange for another upon which 
the defendant's signature was forged, the eases shew that the 
plaintiffs’ remedy upon the original note remains in equity, even 
though it may have been cancelled and given up : Irwin v. Free
man, 13 Or. 465; McIntyre v. Meflregor, 21 C.L.T. 25.

The jury might well come to the conclusion that this fraud 
had been committed by McDonald on the plaintiffs, and that 
the plaintiffs were therefore entitled to recover upon the original 
note. We are not told exactly the terms of the charge of the 
learned Judge to the jury, but as no objection was taken to it 
by the counsel for the defendant, we may assume that the ease 
was fairly left to them.

I think that the witness Met'onaehie was entitled to look 
at his entries, or those made under his direction, in McDonald’s 
books to refresh his memory, ami that the entries in the bcaiks 
to which he referred were properly liefore the Court.

The decision of the Divisional Court in McIntyre v. McOre- 
yor, above referred to, requires us to hold that the renewal of 
the original note without the defendant’s consent is no answer 
to a claim against the defendant upon th original note where 
the renewal was obtained by fraud.

The appeal must, therefore, be dismissed; but as the learned 
Judge below has, we think, been very liberal to the plaintiff in 
his allowance of costs, we make no order as to the costs of the 
present appeal.
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Britton, J. (1) The claim in tin* division court, as 
amended, comes strictly within R.S.O. 1807. ch. 60, sec. 72. suh- 
sec. (d).

(2) I agree that the learned district court Judge lmd power 
to amend.

(3) No objection was made to the Judge's charge, and there 
is evidence to warrant the finding of the jury.

(4) It cannot be successfully urged that a renewal obtained 
by fraud or forgery is such a settlement of the claim, or is giv
ing time so as to bar plaintiff’s recovery upon original note.

As the plaintiff succeeded only upon the amended claim, and 
failed as to the note upon which action was originally brought, and 
in reference to which former trials were had. and as in the result 
below the defendant has been saddled with large costs, the appeal 
should be dismissed without costs.

Notes:—
Renewal Obtained by Fravd.

Besides the point noticed in the head note, two other points, 
one as to the jurisdiction of a Division Court Judge to amend the 
plaintiffs’ claim allowing them to claim on the original note, the 
other, a point of evidence, as to right of a witness to refer to 
entries in the books of the primary debtor (M.), made by him or 
under his direction, to refresh his memory, were decided in this 
case. The first involved a construction of Rule 4 of the Division 
Courts under R.S.O. ch. 60 (vide Bicknell & Seager, Division 
Courts Act, 2nd ed), and it was held that the Judge of the Divi
sion Court had the jurisdiction to allow the amendment made. 
The second was also decided affirmatively, M\, that the witness 
had the right to refresh his memory under the circumstances set 
out. As these p ints are not strictly with the scope of these re
ports they are not noted in the head note to the ease.

In Invin v. Freeman (13 Gr. 465), A. gave B. and C. a note 
signed by himself which they discounted : when it matured B and 
C. delivered to the holder, by way of renewal, a note purporting 
to be made hv A., like the other note, and which such holder on
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that faith accepted, and he delivered up the old note, h being 
afterwards alleged that the renewal was not signed by A., but by 
another person of the same name unknown to the holder and 
resident in a foreign country, it was held by Vankoughnet, C., 
and Mowat, V.-C., that A. could not take advantage of this fraud ; 
that his liability in respect of the note still existed in equity and 
that the holder could sue within six years from the discovery of 
the fraud. Mowat, V.-C., said {ibid., p. 471): “Scholrfield v. 
Tempter (1859), 4 DcG. & J. 433, is an express authority for 
this view (that the surety cannot avail himself of another’s 
fraud.” There the defendant Tempter was party to two promis
sory notes and a bill of exchange as surety for one Iiell. The 
holder of the notes and bill accepted from Bell, the principal 
debtor, a fictitious mortgage which the creditor believed to lie 
genuine, and relying thereon he released the surety and erased 
his name from the securities. The object of the suit was to set 
up again the surety’s liability; and the Vice-Chancellor, in pro
nouncing judgment for the plaintiff, said: “This case is brought 
within the broad principle that no one can avail himself of fraud. 
As it was held in Huguenin v. Baseley (1807), 14 Yes. 273, that 
where once a fraud has been committed, not only is the person 
who 1ms committed the fraud precluded from deriving any bene
fit from it. hut every other person is so likewise, unless there has 
been some consideration moving from himself . . . when once 
a person seeks to derive any benefit from (the fraud), he becomes 
a party thereto.”

In McIntyre v. McGregor (1900), 21 C.L.T. 25, the facts were 
that the defendant Robert McGregor was the maker along with 
one of the other defendants, his son, of a promissory note for tin1 
accommodation of the son; when the note matured, it was retired 
by means of a new note signed by the son and purporting to be 
signed by the father. The father’s signature was a forgery. The 
original note was given up by the plaintiff to the son. It was 
argued for the appellant (the father) that the father being a 
surety, to the knowledge of the plaintiff, was discharged by rea
son of the extension of time allowed the principal debtor (the 
son) by means of the first and subsequent renewals, all of which 
were forgeries. Ferguson, J.. said as to this: “What happened 
was, that a fraud was practised upon the creditor by giving him 
a forged note in lieu of the original note, and another forged note 
in lieu of that one. It is not shewn that there ever was a binding 
agreement made by the creditor for the extension of time to the



404 COMMERCIAL LAW REPORTS. [vol.

principal debtor. So far as appears, the rights and liabilities of 
the parties to the original note were at the commencement of this 
action just the same as they were when that note fell due.”

See on the same principle Goddard v. Carlisle (1821), 9 Price 
169; Bowen v. Evans (1846), 2 II.L.C. 259; Russell v. Jaclcson 
(1852), 10 Hare 212; Topham v. Duke of Portland (1863), 1 
DeG. J. & S. 569, per Turner, L.J.

Renewal.

A renewal bill or note does not as a general rule discharge the 
original unless there is a special agreement to that effect. The 
renewal operates as a suspension of the original bill ; Kendrick 
v. Lomar (1832), 2 Tyrw. 438. See also Ex p. Barclay (1802). 
7 Ves 597. Bishop v. Rom 1815 . 8 M. A Set 862; DMon v. 
Rimmer (1822), 1 Bing. 100; In re London and Birmingham 
Bank (1865), 34 L.J. Ch. 418. If it is discharged or paid, so is 
the original. If not, the original liability survives. But by an 
agreement between the parties the original may be cancelled, 
e.g., if it is destroyed or bunded over to the acceptor or maker. 
Recovery of judgment on the bill or note will also extinguish the 
original liability.

If a bill originally given upon an illegal consideration be re
newed, the renewed bill is also void: Chapman v. Black (1819), 
2 B. & A. 588; Wynne v. Callander (1826), 1 Russ. 293; Preston 
v. Jackson (1817), 2 Stark 237; unless the amount be reduced 
by excluding so much of the consideration for the original bill as 
was illegal : ibid.

Although the second bill for the principal sum should be paid, 
the plaintiff may recover interest due on the original bill at the 
time the second was given unless it appear that the second bill 
was intended to operate as a renewal or satisfaction of the whole 
of the former bill : Lumley v. Musgrave, (1837), 4 Bing. N.C. 9; 
Lutnley v. Hudson, ibid., p. 15. If the second bill be discharged 
by an alteration an action may be brought on the first : Sloman 
v. Cox (1834), 1 C. M. & R. 471.

And where a bill or note is originally without any considera
tion and is given up, another bill between the same parties in 
substitution therefor is not to be supported on consideration of 
the original bill or note, and both are unenforceable between the 
immediate parties thereto, though it would be otherwise as re-
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gards a holder in due course: Southall v. Bigg (1851), 11 C.B. 
481 ; Lee V. Zagury (1817), 8 Taunt. 114; 19 H R. 47(>.

If a bill be altered so that a man otherwise liable on it is dis
charged, he is not liable on a bill given in renewal of the altered 
bill unless he were aetutflly told of the alteration at the time he 
gave the substituted bill, and in such a ease means of knowledge 
is not equivalent to actual knowledge : Bell v. Gardner (1842), 
11 L.J.C.P. 195.

I IN TIIE SUPREME COlTRT OF NEW BRUNSWICK.]

Hale v. The People's Bank of Halifax.

Partnership—Powers of Partner after Dissolution of Finn—Hji/tothecation 
of Lumber to Secure Advances—The Hank Act, 53 l ie/., eh. 31—Sale 
of Lumber by Partner—Application of Proceeds—Payment of Other 
Indebtedness—Knowledge of Pledgee.

Notwithstanding a dissolution of .a partnvrship, a partner, until at all 
events a receiver is appointed, lias all the power and authority lie had 
before the dissolution to complete contracts made during the partnership.

Hence, where a firm of lumber operators hypothecated under the Bank Act 
their season’s cut of lumlier to a hank to secure future advances, and a 
mendier of the firm, without the knowledge of his co-partner, sold the 
lumber and applied part of the proceeds in paying a past indebtedness of 
the firm to the bank, and, with the consent of the bank, applied a portion 
of the remainder in paying other debts of the firm:

Held, that he had power to do so, though the partnership had then been 
dissolved, and that his co-partner was not entitled to have the money so 
appropriated, charged in reduction of the secured indebtedness to the

Bill for au injunction to restrain defendants, The People’s 
Bank of Halifax and John (1. Murchie, from selling or disposing 
of certain timber licenses, and for an accounting to the plaintiff 
by the bank and George A. Murchie, and for an accounting to 
the plaintiff by the firm of James Murchie & Sons. The facts 
fully appear in the judgment of the Court.

Argument was heard November 21, 1902.
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L. A. Currcy, K.C. (W. C. II. Grimmer, K.C., and F. B. 
Carvell, with him), for the defendants, renewed an objection 
mentioned at the close of the plaintiff’s case, that the suit should 
have been brought by the receiver for the creditors of Ilale & 
Mu re hie, and moved that the bill be dismissed on that ground. 
It is claimed by the plaintiff that the sum of $27,000 paid to the 
bank on account of the old indebtedness was wrongfully appro
priated, and to be fraudulent as against other creditors of the firm. 
If so, those creditors should be represented in the suit. The 
plaintiff does not represent them. The receiver should have 
brought the suit, and if he refused to do so, he should have been 
made a defendant. Payment cannot be made of the balance of 
the fund in Court after the bank is paid, except to the receiver, 
when made a party to the suit. The plaintiff therefore has no 
interest in the suit.

TV. Pugsley, A.-G., and G. W. Allen, K.C., for the plaintiff :—
The motion proceeds upon a misapprehension of the nature of 

the suit. The controversy is one between partners, and involved 
in the question are the dealings of the firm with the defendant 
bank. To enable the receiver to bring the suit he should have a 
title to the fund in Court. But a receiver has nothing more than 
possession. He has no right to originate actions except by leave 
of the Court, and his title could be objected to did not the Court 
overrule the objection. See Ireland v. Bade ( 1844), 7 Beav. 55; 
Parker v. Dunn (1845), 8 Beav. 497 ; Portman v. Mill (1839), 8 
L.J. Cli. l(il ; Wrixon v. Vite (1843), 6 Ir. Eq. Rep. 27fi. A re
ceiver appointed pendente hie, leaves the title of parties in thé 
same position as before the appointment. It is as yet uncertain 
what the assets and liabilities of Hale & Murchie are, and until 
that is known it cannot be said that the plaintiff has not an inter
est in the suit. If necessary the receiver could be added as a 
defendant. See 53 Viet. cli. 4, sec. 133.

Carrey, K.C.. in reply.
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Question reserved.* Argument then proceeded upon the 
merits of the suit.

Pugsley, A.-O. (Allen, K.C., with him), for the plaintiff:—
The $27,000 received by the bank should have been applied 

in reduction of the secured account. Otherwise the security will 
be applied in a way absolutely prohibited by law. Section 74 of 
The Hank Act, 53 Viet. eh. 31, provides that “the bank may lend 
money to any person engaged in business as a wholesale manu
facturer of any goods, wares and merchandise, upon the security 
of the goods, wares and merchandise manufactured by him or 
procured for such manufacture.” Then sec. 75, as amended by 
63-64 Viet. ch. 26, sec. 18, enacts that “the bank shall not acquire 
or hold any warehouse receipt or bill of lading or security under 
the next preceding section to secure the payment of any bill, note 
or debt or liability, unless such bill, note or debt or liability is 
negotiated or contracted at the time of the acquisition thereof 
by the bank, or upon the written promise or agreement that such 
warehouse receipt or bill of lading or security would be given 
to the bank,” etc. The words of the section are clear that 
security cannot he taken for a past indebtedness. Murehie as a 
co-partner with the plaintiff ordinarily might have authority to 
make the appropriation, though that is doubtful, but no such 
power would exist where the partners were in conflict, and the 
bank was aware of their differences. It is also submitted that 
the partnership was ipso facto dissolved by the transfer by 
Murehie to his brother of the firm's milling property. Of that 
act the bank had knowledge previous to the appropriation in 
question. A suit for winding up the affairs of the partnership 
had also been previously commenced by the plaintiff. The mill 
was the basis of the firm’s business, and its transfer was incon
sistent with the continuation of the business, and brought the 
business to an end. See Lindley on Partnership, 4th ed., 698 ; 
Abel v. Sutton (1800), 3 Esp. 108; Cameron v. Stevenson (1862),

# Judgment upon (he merits being for the defendants, it became un
necessary for the Court to pronounce upon this point.
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12 U.C.C.l*. 389 ; 17 Amer. & Eng. Ency. of Law, 1st ed., 1100. 
The secured indebtedness to the bank should further be reduced 
by the amount received by James Murchie & Sons from lumber 
which came into their hands, hypothecated to the bank. Under 
an accounting by James Murchie & Sons they would lie entitled 
to deduct all payments made by them to Hale & Murchie in as
sisting them to get out the lumber, leaving the balance to be ap
plied on account of the bank’s secured indebtedness. The fact 
that the bank permitted Hale & Murchie in previous dealings to 
make sales of hypothecated lumber free of the bank’s control, re
lying upon them to appropriate the proceeds to the bank’s ac
count. does not authorize an abandonment by the bank of its se
curity. The bank must be held to have consented that James 
Murchie & Sons should have the lumber. In so doing they were 
acting collusively with them and in fraud of the plaintiff and the 
unsecured creditors of Hale and Murchie. The lumber belonged 
to the bank and could not be parted with by it to the detriment 
of the bank’s security. It would be most inequitable to allow 
George A. Murchie to appropriate behind the plaintiff’s back the 
proceeds of lumber towards payment of an indebtedness due 
Murchie’s own firm in violation of the agreement by Hale & Mur
chie with the bank. The evidence shews that $17,000 paid by 
Murchie to James Murchie & Sons was from proceeds of lumber 
hypothecated to the bank sold to Dobell, Beckett & Co., and that 
this amount is in excess of any advances by James Murchie & 
Sons to Hale & Murchie.

L. A. Currey, K.C. (Grimmer, K.C., and Carvell, with him), 
for the defendants :—

The $27,000 was paid to the bank in payment of the firm's 
debt by a member of the firm having power for the purpose. It 
was also part of the agreement by the firm with the bank, in con
sideration of which it made fresh advances, that the old indebted
ness should be retired. The right of Murchie to make the pay
ment was not at an end. The firm was not dissolved ; certainly 
the bank had no intelligence of it. Even if it were, it was proper
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that its engagement should be kept. The payments made to 
James Mlirchie & Sons from proceeds of lumber hypothecated to 
the bank are unobjectionable. The Bank Act leaves a lumber 
operator free to dispose of hypothecated lumber in the ordinary 
way of his business, but accounting to the bank for the proceeds 
of its sale. No onus is east upon the bank to take possession, un
less it wishes to do so by reason of the security being overdue and 
in default, but until it does take possession the operator may pass 
a valid title.

[Barker, J. :—I have knowledge of another case in which this 
bank was interested, in which it put forward a different view, and 
took action upon it.]

If the bank here intervened and took charge of the logs, it 
would have to account for their full market value to Hale & Mlir
chie, but until it does so the firm could vest the property in the 
lumber in a purchaser. Section 78 of the Bank Act supports this 
view. The bank cannot intervene until after maturity of the 
notes for which the security is given. In the meantime the lum
ber operator has an unqualified power to sell.

[Barker, J. :—If that is so, the security is of no value.]

We contend that is the meaning of the Act. Clarke stated in 
his evidence that the bank did not make advances on the security 
given under section 74, but in reliance upon the credit and good 
faith of the firm.

[Barker, J. :—He meant by that, that the bank did not re
quire an indorser.]

Pugslcy, A.-G., in reply :—
Hypothecation under the Act vests a title to the goods in the 

hank, and a sale cannot be made of them, except on the consent, 
express or implied, of the bank. The bank here could and should 
have claimed the proceeds of the lumber handed to James Mur- 
chie & Sons, and their security must be debited with the amount.
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The further question here is not whether George A. Murchie 
could appropriate the proceeds of the lumber in paying the debts 
of the firm, but whether he could divert it from the purpose for 
which it had been specifically pledged by Hale, acting for the 
firm.

January 20, 1903. Barker, J. :—

In order to expedite the settlement of the questions in disput»* 
in this suit the application to continue the interim injunction 
granted by Mr. Justice McLeod was by consent of parties turned 
into a hearing. The absence of the usual pleadings may account 
in some measure for the admission of evidence and discussion of 
questions which are really not relevant to the points involved in 
the suit. I allude more particularly to the claim put forward by 
the plaintiff that the firm of J. Murohie & Sons were partners in 
the firm of Hale & Murchie. There is a suit pending in this 
Court, instituted by the present plaintiff, for the winding up of 
the partnership of Hale & Murchie, and one of the questions there 
raised is this alleged partnership between the two firms, but all 
the questions involved in this suit may, I think, be determined al 
together outside of the other question.

In 1889 the plaintiff and the defendant, George A. Murchie. 
by a verbal agreement, entered into partnership for the purpos»- 
of carrying on a milling and lumbering business under the name 
of Hale & Murchie. George A. Murchie was then and ever since 
has been a member of the firm of J. Murchie & Sons. Up to th<- 
fall of 1900 the plaintiff seems to have had the active manage 
ment of the business, and. in order to carry it on, his firm, acting 
by him, had borrowed from the defendants. The People’s Bank 
of Halifax, through its agency at Woodstock, such sums of money 
as were required from time to time for their lumbering opera 
tions. These advances so made each year were secured by an 
hypothecation, under the Bank Act, of the lumber cut during that 
s east n, and in the fall of 1900 the firm of 11 ale & Murchie were in- 
debted to the bank in the sum of upwards of $75,000, for which
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they held as security a large quantity of manufactured lumber 
under contract of sale to Dobell, Beckett & Co., of Quebec, and 
ready for delivery, the price of which was, in round numbers, 
$50,000. For some reason not disclosed in the evidence, the bank, 
on being applied to by the plaintiff in the fall of 1900 to make 
the usual advances for the coming season’s operations, by its 
agent at Woodstock declined to do so, whereupon the plaintiff’s 
partner, George A. Murchie, on behalf of the firm, and with the 
plaintiff’s full concurrence, went to the head office of the bank at 
Halifax, in order, if possible, to make some arrangement, and the 
result of his application there was that the bank agreed to ad
vance the firm for the operations of 1900-1901. up to $91,000. 
upon the terms contained in a letter dated December 20th, 1900. 
from Mr. Clarke, the cashier of the bank, to George A. Murchie, 
and which is as follows :—

“ Halifax, N.S., Dec. 20, 1900.
“George A. Murcliic, Esq., Calais, Me.:

“Dear Sir,—The Board of Directors have considered the pro
posal made by you at your interview this morning, and have de
cided to make advances to the firm of Hale & Murchie for the pre
sent season, extending to 1st July next, upon the following terms: 
The amount of lumber to be cut is to be limited to thirteen million 
feet, and we will make advances at the rate of seven dollars per 
thousand feet (viz., $5 for logging, $1 for driving, and $1 for 
browing), you to provide the money for the stumpage. As secur
ity for these advances we will require: (1) A lien upon all the 
logs cut, under the terms provided by our Bank Act and in ac
cordance with usage ; (2) an assignment to the bank of all timber 
leases at present held by the firm of Hale & Murchie, situated on 
the Tobique and elsewhere; (3) a personal guarantee bond to be 
given by yourself and John G. Murchie, covering the full amount 
of all advances made by the bank from this date to Messrs. Hale 
& Murchie. All these conditions must be fully complied with lie- 
fore any advances can be made. In addition we wish it to be un
derstood that no indirect liabilities will be created in the shape 
of jobbers’ time drafts and that obligations incurred at the bank
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will have prompt personal attention. We wish it understood that 
the firm of Hale & Murchie is domiciled at Fredericton, and that 
the hooks and papers of the firm will be properly kept at that 
place and accessible to the bank, for the purpose of information 
at any time, and that no office or branch office will be permitted 
at any other place. In reference to present indebtedness of the 
firm to the bank, we accept the figures of your specification, show
ing that under your contract with Dobell, Beckett & Co., $50,- 
578.89 worth of lumber is ready for the latter firm’s acceptance, 
and, according to Dobell, Beckett & Co.'s contract, that this will 
Ih* settled for by note due not later than 4th February. We ac
cept your assurance that either Mr. Hale or yourself will visit 
Quebec at a very early date to bring about this settlement. The 
balance of the debt we are willing to carry along, provided that 
at least one-half is repaid within a year, and your assurance on 
this point is sufficient for the directors. We require that the af
fairs of the firm generally will lx* closely supervised by you and 
that the financial part will have your particular personal atten
tion. When you are in a position to transfer and complete the 
securities mentioned in this letter I will acquaint our manager 
at Woodstock with the particulars and will then have the funds 

available to your firm. Should any further explanation be 
required I shall be pleased to furnish same. Any correspondence 
necessary to the completion of this understanding should be had 
with this office. After the account is once opened in accordance 
with the terms agreed upon, the matter will be in the hands of 
Mr. White, our manager at Woodstock.

“Wishing you the compliments of the season,
“I remain, yours faithfully,

“D. R. Clarke, Cashier.”
It is not denied that this letter was shewn to the plaintiff, or 

that with a full knowledge of its contents he accepted-its terms. 
A change was made by the consent of all parties, at the instance 
of John (1. Murchie, that is to say, that the licenses, instead of 
being assigned by Hale & Murchie direct to the hank as a security 
for the advances, were to be assigned to him as a security against

5
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loss on his guarantee bond, and the bank also agreed to extend the 
limit of the advances from $1)1.000 to $1)4,000. The plaintiff does 
not dispute the terms of this arrangement. In fact, he com
plained then, and still complains, of the stipulation that his part
ner was to assume the supervision of the financial affairs of the 
firm, which up to that time he had managed, and he subsequently 
made it a distinct ground for dissolving the partnership that his 
partner had, in violation of the terms of this letter, removed the 
books and papers of the firm from Fredericton to Calais. In ac
cordance with the arrangement, the plaintiff and his partner, 
George A. Murchie, professing to act as the firm of Hale & Mur- 
chie, and John G. Murchie, entered into an agreement, dated Jan
uary 14th, 1901, by which llale & Murchie assigned to John G. 
Murchie a number of lumber licenses covering an area of some 
300 square miles, and their interest in some other timber limits, as 
a security against loss on his guarantee to the bank for these ad
vances, and any other liability to the bank which he might assume 
for Hale & Murchie. This agreement recites as follows : “Where
as the said firm of 11 ale & Murchie are receiving advances from 
The People’s Hank of Halifax to the sum of about $91,000 to en
able them to carry on their lumber operations for the season of 
1900-1901, and the said John G. Murchie has agreed to guarantee 
the said advances so made as aforesaid by The People’s Hank of 
Halifax in the sum above stated.” The licenses in question were 
in the name of the plaintiff and George A. Murchie, and it is not 
denied that they form a part of the partnership assets of Hale & 
Murchie. By above stated agreement it was expressly stipulated 
“that upon payment by said firm to said John G. Murchie of and 
for all amounts or sums assumed or guaranteed by him for said 
firm as aforesaid, or upon due and proper discharges, acquit
tances or releases thereof being obtained, then and thereupon the 
said John G. Murchie is to re-assign at once the said licenses and 
timber lands to the said Frederick II. Hale and George A. Mur
chie.” John G. Murchie gave the bond to the bank as he had 
agreed, and as a security for its performance he assigned the Hale 
and Murchie timber licenses and limits, assigned to him, over to
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the bank. The bank made the advances up to $94,000. Hale & 
Murehie got out some thirteen millions of lumber, all of which 
was hypothecated to the bank, and all of which has been manu
factured and disposed of. During the year 1901 Hale & Murehie 
paid to the bank on account of these advances $30,000, so that ir
respective of interest and one or two small sums which arc to go 
in reduction of the amount, the balance, according to the bank’s 
contention, due them by Hale & Murehie on account of the 
moneys so advanced is $04,000, for which they hold, or at all 
events did hold, the lumber hypothecated, the timber licences and 
John <1. Murehie *s guarantee, as security, in addition to Hale & 
Murehie s personal obligation. So far there is no substantial dif
ference between the parties. The plaintiff, however, says that this 
balance of $04,000 is subject to a deduction of two sums; one an 
ascertained amount of $27,745.23, and the other of an amount to 
be ascertained by an account asked for in this suit, and his con
tention is that these two sums would pay oft* the bank in full, or 
at all events that he was ready to pay any balance which might 
remain due, thus relieving John G. Murehie from liability on his 
guarantee, and the timber licenses and other securities held by 
the hank would then be assignable to Hale & Murehie by the terms 
of the assignment to John G. Murehie.

Taking these two contentions in their order, the facts of the 
first claim of the plaintiff are as follows: On the 6th February, 
1901, a payment of $50,000 was made by Hale & Murehie to tin- 
bank on account of the old indebtedness, that is, the 1899-1900 
account, which left a balance of $27,745.23. The $50,000 is tin1 
amount due by Dobell, Beckett & Co., mentioned by Mr. Clarke 
in his letter to George A. Murehie of 20th December, 1900, ami 
which he urges either Dale or Murehie to go to Quebec in order 
to have arranged. The balance was carried along by way of re
newals until January, 1902, at which time it was represented by 
Dale & Murehie’s promissory note, held by the bank, dated Au
gust 5, 1901, and maturing February 8, 1902. On the 7th Janu
ary, 1902, that is, a month before this note fell due, George A. 
Murehie, acting on behalf of the firm of Hale & Murehie, paid the
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hank $23,171.30, and on the following day (January 8th, 1902) 
a further sum of $3,987.50, both of which sums were paid on ac
count of the balance of $27,745.23, and were so credited by t he 
bank on the note held by them. This appropriation of these two 
payments was made by the consent and agreement of George A. 
Murehie, acting for himself and partner, of the bank’s manager, 
and of John G. Murehie, the guarantor. The $23.171.30 was re
ceived from Dobell, Beckett & Co., in payment of lumber sold 
them by Hale & Murehie from the cut of 1900-1901. and the 
$3,987.50 was the proceeds of a draft drawn by Hale & Murehie, 
by George A. Murehie, on J. Murehie & Sons, in favour of the 
bank. These payments were appropriated in the way I have men
tioned without the plaintiff's knowledge in any way. and, as I 
think from the evidence, with a knowledge on the part of the 
bank that the money from Dobell, Beckett & Co. was the proceeds 
of lumber hypothecated to the bank of the 1900-1901 cut, and the 
plaintiff’s contention, as to both of these claims, is that as the 
lumber got out that season was hypothecated to secure the ad
vances for that season, it was a fraud upon him, or rather upon 
the unsecured creditors of Hale & Murehie, to utilize the moneys 
derived from its sale in payment of an indebtedness of another 
year altogether, and thus throw an additional burden on the se
curities. The bank, being unable to obtain payment of their in
debtedness, and the original security upon the lumber having 
been exhausted by the manufacture and sale of the logs by Ilale 
& Murehie, was proceeding to realize upon the timber licenses, 
when this bill was filed, upon which Mr. Justice McLeod granted 
an interim injunction staying the sale. The licenses have since 
been sold, by consent of all parties, at auction, and the proceeds— 
some .$72,000—have been paid into Court, to be dealt with as re
presenting the licenses. The bill which was filed by the plaintiff 
against the bank and his co-partner, George A. Murehie, and the 
other members of the firm of J. Murehie & Sons, of whom John 
G. Murehie is one, alleges, among other things, that of the thir
teen million feet of lumber cut during the season in question, 
about twelve hundred thousand were sold to D. Fraser & Sons at 
Fredericton, for which they paid an average price of $10.50 per
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thousand ; that three and one-half millions were manufactured at 
Plaster Rock by the Tobique Manufacturing Co., about three- 
quarters of which were sold to Dobell, Beckett & Co., and that the 
remainder of this three and one-half million was shipped to J. 
Murchie & Sons; that about eight millions were manufactured at 
the Victoria Mills, a large portion of which was shipped also to 
J. Murchie & Sons. The bill also alleges that the thirteen mil
lions. if sold at the market price, would realize $140,000, much 
more than sufficient to pay the bank in full. The charge in the 
bill against George A. Murchie is that he sold a large portion of 
the lumber to Dobell, Beckett & Co., and did not, as lie was bound 
to do, use the proceeds in reduction of the secured debt, and that 
he shipped large quantities of the lumber to J. Murchie & Sons, 
who have not accounted for it. The charge which the plaintiff 
makes against the bank is not only that they illegally and wrong
fully credited the payments on the old note, as I have mentioned, 
but that they, in violation of their duty, and in fraud of the 
plaintiff, permitted George A. Murchie and J. Murchie & Sons to 
receive large portions of this lumber and the proceeds thereof, 
instead of having the same applied in payment of the advances. 
The 15th paragraph of the bill alleges that prior to making these 
advances, the bank and George A. Murchie entered into an agree* 
ment that George A. Murchie should have charge of the finan
cial portions of the business of llale & Murchie, in connection 
with the lumber and advances and the repayment thereof, and in 
consequence he, the plaintiff, was thereafter excluded by George 
A. Murchie and the hank from any management or control of the 
lumber, or the financial transactions connected therewith. The 
bill further alleges that the plaintiff was ready and willing to pay 
the bank the amount really due it, for which the licenses were 
held as security, and that it would be a great wrong, not only to 
him, but the unsecured creditors of Hale & Murchie, if the 
licenses were sold before the real indebtedness to tiie bank, for 
which they were held as a security, was ascertained. And the bill 
prayed for an injunction restraining the sale of the licenses until 
the amount due the bank in respect of the advances was ascer-
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tained. Also an account from the bank of all moneys received on 
account of «aid advances, and also all moneys received by it as the 
proceeds of the lumber or any part thereof. Also an account from 
George A. Murchie of the lumber sold or disposed of by him; and 
also an account by J. Murchie & Sons of all the lumber received 
by them, of all sales made thereof, and the moneys received there
for mid the disposition thereof.

As to the allegations in paragraph 15 of the bill, I am unable to 
see what bearing they have upon the case, unless they are put for
ward as an excuse for the plaintiff not knowing the nature or ex
tent of his firm's business subsequent to the end of the year 1900, 
or as one of a series of acts by the bank and George A. Murchie, 
done to curtail the plaintiff's power as a partner for some pur
poses of their own. Whatever may have been intended, it seems 
to me that the evidence in no way sustains the allegations. The 
only evidence on the subject is the letter of Mr. Clarke of Decem
ber 20th, in which the hank, as one of the eonditions of making 
the advances, stipulates for a personal supervision by George A. 
Murchie of the financial affairs of his firm. The plaintiff had the 
option of refusing or accepting these terms and he chose to ac
cept them. There is no evidence whatever of any attempt by the 
bank to exclude the plaintiff from the business management of 
his firm, even if they were in a position to do so, of which there is 
no evidence whatever. Neither can I find in the evidence any
thing to suggest that the transactions between the firm and the 
bank were in any way concealed from the plaintiff, or that either 
by enquiry of the bank or of George A. Murchie, or by an inspee- 
tion of the books of his firm, he could not have obtained full in
formation in reference to them.

As to the appropriation of the #27,000, there is no dispute 
that the debt was owing by Hale & Murchie to the hank, and that 
it was the balance of the $75,000 indebtedness existing from the 
lb'JU transaction spoken of by Mr. Clarke in his letter. George 
A. Murchie and the bank justify this payment on two grounds. 
In the first place it was simply carrying out the terms of the let- 

28—o.r.R. ’03.
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ler to which the plaintiff himself assented; and in the second 
place it was competent for Murchie to bind his partner by the 
payment, even without any express authority. In determining 
this question, it is, I think, immaterial whether the partnership 
had been dissolved or not, for in either ease the authority to wind 
up its aff airs and deal with its property remained in the partners, 
this Court not having at that time intervened by the appointment 
of a receiver. In Butchart v. Dnsacr (1853), 10 Hare 453, af
firmed on appeal, 4 De(l., M. & 0. 542, it is virtually laid down 
that, notwithstanding a dissolution, a partner, until at all events 
a receiver is appointed, has all the power and authority he had 
before the dissolution to complete contracts previously made, aial 
in order to wind up the business.

In this case, on appeal, Turner, L.J., says: “The general law 
is clear, that a partnership, though dissolved, continues for the 
purpose of winding up its affairs. Each partner lias, after, and 
notwithstanding the dissolution, full authority to receive and pay 
money on account of the partnership, and has the same authority 
to deal with the property of the partnership, for partnership pur
poses, as he had during the continuance of the partnership. This 
must necessarily he so. If it were not. at the instant of the disse 
lout ion. it would be necessary to apply to this Court for a receiver 
in every ease, although the partners did not differ on any one item 
of the account." It is true that Hale & Murchie had a right to 
compel the hank to utilize the proceeds of the lumber in payment 
of the debt which it was pledged to secure; but that is a right 
which the parties interested may waive, and, in my opinion, had 
the partnership been existing, it would have been quite competent 
for George A. Murchie to do precisely what he did, quite apart
from his assurance to the bank, and that he would have the ......
power after a dissolution, and before this Court had taken charge 
of the assets, by way of appointing a receiver. I confess, as a 
practical business matter, I cannot see from the standpoint of t la- 
plaintiff the force of his objection. There is no dispute as to the 
debt being due, and its payment enured to the benefit of both 
partners alike, and neither can get anything out of the partner-
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ship assets until all the debts are paid in full. Apart from this, 
the plaintiff knew that his firm were under the assurance given by 
George A. Murchie, and adopted by himself, that during the year 
1901, at least one-half of this old balance would be paid, and 
when this payment was made the year had passed and nothing 
had been paid. I do not at all think it was in the contemplation 
of the plaintiff or any one else that this balance was to be paid 
from funds other than those received from the sale of these logs 
cut in the season of 1900 and 1901. The evidence and all the cir
cumstances point to an entirely different conclusion. Where was 
the money to come from if not from that source? It must be re
membered that if. as the plaintiff affirms, these thirteen millions 
of lumber at current rates were worth $140,000, and the evidence 
rather sustains that estimate, there was a margin of nearly $50,- 
000 over and above the hank’s claim, which belonged to the firm. 
Who ever supposed that not a dollar of that sum was to be used 
until the bank had been paid off? Where was the money to come 
from to pay wages, stumpage, and all the other expenses incident 
to carrying on a large milling business such as Hale & Murchie 
were then carrying on, saying nothing of providing for such in
debtedness as we all know firms of that kind not unusually carry 
from one year’s transactions into another, of which this very 
.$27,000 is an illustration? I think the plaintiff* has no ground 
and no reason for complaining of this payment or of its ap
propriation.

Coming now to the plaintiff’s second contention, it would seem 
at first blush that this case is the simple one of a bill tiled by the 
pledgor of two distinct and separate kinds of property seeking to 
secure the same debt, to restrain the pledgee from realizing or 
selling one kind or part of the whole property pledged, on the 
ground that from the remainder of it he had already realized, or 
ought to have realized, sufficient to discharge the indebtedness. 
The bill is in form a redemption bill. There is nothing in it, how
ever, alleging any partnership between the two firms. That is in
volved in the other suit pending, and if the evidence sustains the 
plaintiff’s view on that point, the whole account can be taken ami
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must be taken in that suit. The bank has no interest in the taking 
of a mere partnership account between these two firms. It is only 
because it is alleged here that the bank has wrongfully, and in 
fraud of the plaintiff, permitted J. Murchie & Sons to get this 
property, and for which they must account to the plaintiff, that 
any account can be asked here, because that is the only accounting 
by J. Murchie & Sons in which the bank has any interest. Neither 
has the bank any interest in a mere accounting between the mem
bers of the firm of Hale & Murchie inter sc. It is only because of 
the allegation as to George A. Murchie’s management of the 
firm’s business for the benefit of the bank that any accounting 
can be claimed in this suit involving that question. The facts in 
evidence, I think, shew that this is not the ordinary case of mort
gagor and mortgagee of chattels, which I have mentioned. It ap
pears that from the formation of the plaintiff’s firm in 1889 down 
to this last transaction in 1900, Hale & Murchie had carried on 
their financial matters principally with the defendant bank. The 
bank had from year to year made them the advances which they 
required for their lumbering operations, taking as security a lien 
on the lumber under the Bank Act. During all that time the 
plaintiff' had the principal arrangement of the firm’s business, 
and practically the entire management of its money matters. The 
disposal of the lumber and the management of the business was 
left entirely with Hale & Murchie, which, during that period, 
practically meant the plaintiff. They took charge of the pro
perty, manufactured it, sold it, and dealt with in in every way 
so far as I can gather from the evidence—so far as the outside 
world was concerned, as if they alone were interested in it. No 
doubt the bank was consulted from time to time and kept in
formed of the business matters and how they were likely to result, 
but they made contracts of sale, shipped and sold apparently to 
whom they chose, and collected all the proceeds. It was Mr. Hale 
or Mr. George A. Murchie, not any hank official, who, by the 
terms of Mr. Clarke’s letter of December 20th, was to go to Que 
bec to secure and arrange the payment by Dobell. Beckett & Co. 
of the $50,000 due by them, though the money really belonged to
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the bank, and it represented lumber pledged to the bank and sold 
by the pledgors by their consent. The bank put forward that this 
is the only practical way of handling a security of this kind. That 
may be so. At all events that is the method by which Hale & 
Murchie and the bank dealt with them for all these years. After 
George A. Murchie took charge in 1900, precisely the same course 
of dealing was adopted. As in previous years, Hale & Murchie 
sold the lumber and should have accounted to the bank for the 
proceeds. In the one case the plaintiff was the active partner, 
while in the other George A. Murchie was the active partner. 
During all these years Hale & Murchie sold largely to J. Murchie 
& Sons. Their account between the two firms, as kept by them 
up to 1900, shews a yearly increasing balance against Hale & Mur
chie, except, I think, in one year. The balance in January, 1899, 
was $121,977.46; a year later it was $112,642.37 ; in 1901 it was 
$120,874.49 ; and in January, 1902, it was a trifle over $100,000. 
It is true that the plaintiff entirely denies the correctness of these 
figures, and states his belief that, on a proper accounting, the 
whole indebtedness would disappear. But even in that case the 
fact would still remain that the cash payments and advances by J. 
Murchie & Sons to Dale & Murchie were at least equal to the 
value of the lumber shipped to them.

Now in all this, wherein consists the fraud of which the plain
tiff complains? Were he and the bank, for the ten years previous 
to 1901, dealing fraudulently as to George A. Murchie? If not, 
George A. Murchie and the bank were not dealing fraudulently 
as to the plaintiff in 1901. Upon what principle, then, can the 
plaintiff be heard to say to the bank, you cannot go on realizing 
your securities, because if you credit what you should have but 
for your default or neglect received, your debt would have been 
paid in full ? The default or neglect was that of the plaintiff and 
his partner. They were under an obligation to pay the proceeds 
of these sales of lumber to the bank until the bank was paid. In
stead of doing that, they used them in paying another creditor. 
As between these parties, Hale & Murchie cannot complain if the 
bank realizes on their securities; and if there is a dispute between



COMMERCIAL LAW REPORTS. [ VOL.

the plaintiff and J. Murchie & Sons, or between the plaintiff and 
liis partner, George A. Murchie, the parties can settle it between 
themselves. The bank lias no interest in these accounts unless 
their claim against Ilale & Murchie, which they are seeking to 
realize from the securities, would he affected by the result; which, 
in my opinion, would not he the case. I can see no reason what
ever why the hank, holding the security on the lumber and on the 
licenses for the one debt, should he debarred from realizing on the 
licenses for the one debt, should he debarred from realizing on the 
by the plaintiff and his partner. The hank could surely, at their 
instance, relinquish a part of their security, and if there was any 
fraud, or the hank did not relinquish, the plaintiff and his firm, 
having the benefit of the money, cannot complain.

The plaintiff's hill must he dismissed with costs, and out of 
the fund in Court the hank must lie paid the amount due them 
for their advances, and it will he so ordered.
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LIN THE SUPREME COURT OF BRITISH COLUMBIA.]

In Re The Lenura Mount Sicker Copper Mining 
Company, Limited.

}Yinding-up—Leave to living Action—Secured Creditors—Proving Claims— 
H.8.C. 1886, oh. 129, sees. 02, et seq.

A secured creditor lias a right to apply for nml obtain leave to bring an 
action to enforce his security.

It is not optional for a secured creditor to either prove his claim in a wind
ing up or else proceed with an action to enforce it. and if he does com
mence an action it is still compulsory on him to proceed before the 
liquidator under sections 03, ct aeq. of the Act.

Summons on behalf of John Bryden and Sir C. H. Tupper, 
for leave to commence a foreclosure action against the Company 
which on the 19th of November, 1902, was ordered to be wound 
up. The applicants were the joint holders of three different 
mortgages of the lands and assets of the Company and under 
which they entered into possession on the 28th of October, and 
were still in possession ; they also held a chattel mortgage cover
ing the personal property of the Company. The summons was 
argued before Drake, J.

Peters, K.C., for the summons.
Oliver, for the liquidator.
IV. ,/. Taylor, K.C., BodweU, K.C., and Fell, for unsecured 

creditors.
Bclyca, K.C., for holders of mechanics’ liens.

23rd December, 1902.

Drake, J. :—Mr. Peters asks on behalf of the mortgagees 
leave to commence an action of foreclosure under section 16 of 
the Winding Up Act, 1886. He contends that a mortgagee is 
entitled to exercise an option to come in under the Winding Up 
Act or not, but if he does not he then requires leave of the Court
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to commence his action. He cited several English authorities in 
support of his proposition, but these cases when examined do not, 
in my opinion, apply to the Dominion Winding Up Act. They 
are founded on the express wording of section 12 of the Bank
ruptcy Act (Imperial), 1869: see In re David Lloyd d* Co. 
(1877), 6 Ch. D. 339, followed in In re Longdendale Colfton 
Spinning Co. (1878), 8 Ch. D. 150. I may here point out that 
section 63 of the Winding Up Act is almost identical with sec
tion 84 of the Insolvent Act of Canada, 1875. My attention has 
not been drawn to any authorities since 1875 which give an 
option to a secured creditor to enforce his securities without re
ference to sections 63 ct seq. In my opinion, this section is com
pulsory on all secured creditors and there may be very good 
reasons adduced for its existence in the statutes, for instance, if 
the mortgaged property is of considerable value in excess of the 
amount for which it is pledged, it gives the liquidator an oppor
tunity of realizing such surplus for the benefit of unsecured 
creditors. I, however, see no objection to the mortgagees pro
ceeding with their proposed action. They have the power by 
summary petition under section 39, but as these claims may be 
disputed it is perhaps better to proceed in the usual way. The 
mortgagees, however, will as soon as the accounts arc taken, pro
ceed under section 63. The reason for this is that it has been 
held in the case of Bell v. Ross (1885), 11 A.R. 458, that under 
section 84 of the Bankruptcy and Insolvent Act if the assignee 
in bankruptcy assents to the retention of the security that the 
creditor thereby becomes a purchaser freed from the equity of 
redemption. Whether the same reasons will apply to section 63 
is a matter for consideration. The order will go.

Order accordingly.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO.] 
(MEREDITH, J.)

Krvq Furniture Company v. Berlin Union op 
Amalgamated Woodworkers.

Trade Union—Espionage by—Interference with Bueinesu—Inducing llrcarh 
of Contract—Injunction—Pleading—Damages.

The defendants were a local branch of a trade union, the members thereof, 
and the president of the whole trade union, who by means of threats, 
abusive language, intimidation, and a system of espionage, had induced 
employees of the plaintiffs to break their contracts of employment with 
them, prevented the plaintiffs from obtaining new men in their places, 
and had seriously interfered with the sale of the plaintiffs’ goods: —

Held, that the plaintiffs were entitled to an injunction restraining the 
defendants from unlawfully besetting the plaintiffs’ factory, and from all 
wrongful obstruction of, or interference with the plaintiffs in their 
business.

He Id; further, that the defendants (including the president of the union, 
though a foreigner), were liable to the plaintiffs in damages for the loss 
incurred by the plaintiffs in their business due to the defendants’ unlaw
ful acts.

Held, also, that the defendants having, without objection, appeared and 
pleaded in an apparently corporate capacity, could not at the trial raise 
the objection that they were not a corporate body, and that therefore 
they could not be sued as such. Before the corporate capacity of a party, 
suing or being sued in such capacity, can be questioned, the fact of incor
poration must be expressly denied.

This was an action brought by the plaintiffs, who are manu
facturers of furniture doing business in the city of Berlin, 
Ontario, against the Berlin Union, No. 112, Amalgamated Wood
workers’ International Union of America, certain members 
thereof and one D. D. Mulcahy, for an injunction to restrain 
the defendants from interfering with the plaintiffs’ workmen 
and from preventing workmen from entering into their employ, 
and also for damages for wrongfully and maliciously procuring 
the plaintiffs ’ workmen to break their contracts with the plain
tiffs and to cease to work for them.

The judgment contains a sufficient statement of the facts.
The action was tried at Berlin on the 17th of March, 1903, 

before Meredith, J., and judgment was reserved.
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K. K. .1. Du Venn I, and J. A. ScaUen, for tho plaintiffs.
Main, K.C.. and E. Clement, for tin* defendants.

April *2. 1903. Meredith, J. :—Every one who. without 
lawful justification or excuse, besets or watches the house, or 
other place, where any person resides, or works, or carries on 
business, with a view to compel such person to do, or abstain 
from doing anything he lias a right to alistain from doing, or to 
do, is guilty of a crime, and liable to fine or imprisonment.

Every one who breaks any contract ; or knowingly and for hi** 
own ends, without justification, procures any other person to 
break any contract, or any innkeeper to disregard his legal obli
gation to afford reasonable accommodation to any traveller, is 
guilty of a wrong, for which he is answerable in.damages.

All persons who make use of a public highway, or any other 
place, to the sensible discomfort of any person in the ordinary 
enjoyment of his house, or place of business, or to the injury of 
his property, are, ordinarily, guilty of a wrong, for which they 
are answerable in damages, and, from the continuance of which, 
they may be restrained by injunction.

So. too. that which is now-a-days called boycotting is. in some 
of its forms, very obnoxious to the law.

That the defendants were guilty of that crime and of these 
wrongs is, upon the evidence, very plain. Indeed it is. to a cer
tain extent, admitted by them in their consent to the inter
locutory injunction made against them in this action ; for injunc
tions are not consented to by. and do not go against, persons who 
have not done, and do not intend to do, any wrong : see Quinn v. 
Leathern [1901], A. C. 495 ; Read v. Friendly Society of Opera
tive Stonemasons, [1902] 2 K.B. 88, and J. Lyons if Sons v. 
Wilkins [1899], 1 Ch. 255.

Because of some disagreement between the plaintiffs and 
that class of mechanics in their employment known as finishers, 
the woodworkers, another class of mechanics in the plaintiffs’ 
employment, left it and began that which they term a “sym
pathetic strike.” No way directly concerned in the differences
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between the finishers and the plaintiffs, satisfied apparently, ns 
their own business relationship with tin- plaintiffs; yet, in order 
to aid their fellow-workmen the finishers, the woodworkers, in 
almost a body, left the plaintiffs' employment.

That they had a right to do, so long as they broke no eon- 
tract; and no complaint is made in that respect: what is 
complained of is the subsequent conduct of the defendants.

Their main purpose in striking was to compel the plaintiffs 
to accede to the demand of the finishers. Their plan to effect 
that purpose, to force the plaintiffs to submit, was to prevent 
other workmen taking the places of the strikers, and to constrain 
such of the plaintiffs’ as had not left to leave their
employment, and to prevent the sale of the goods made by them, 
so that the plaintiffs would be put in the position that they must 
submit or close their factory—in other words, to force them to 
choose between submission and ruin as a manufacturing concern.

Whatever may be thought of this purpose from any other 
Ilian a legal point of view, so long as the workmen resorted to 
lawful means only, to accomplish a lawful object, they were 
quite within their right, and entitled to. and would receive the 
prompt protection of the law. from unwarranted interference at 
any one’s hands; but any unlawful object, or unlawful means 
adopted by them to obtain a lawful object, should meet with 
equally prompt prevention and punishment in the courts of law.

One of the first acts of the workmen who had struck, and of 
- tlier members of the organized body to which they belonged, 
the defendants “The Berlin Union, No. 11*2, Amalgamated 
Woodworkers’ International Union of America,” was to 
• rganize watches, composed of a number of the men, who were 
detailed for certain hours, beginning with the arrival of the 
•-nrliest train upon the railway and ending with the latest, to 
beset and watch, every day, all trains, and to exercise an espion
age over all passengers and luggage arriving at the railway 
station with a view to intercepting any one who might have the 
appearance of, or whose luggage might have the appearance of

0262
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that of, a workman employed, or seeking employment, by the 
plaintiffs ; and to beset and watch the plaintiffs’ factory and 
premises, especially at such hours as the workmen were going to 
and from their work, for the purpose of preventing new work
men from entering the plaintiffs’ employment, and of 
contraining their continuing workmen to leave such em
ployment.

For over two months, and until after the interlocutory 
injunction order herein was made, this method of interference 
was combinedly and systematically kept up by a regular rota
tion of watches or detachments detailed for the purpose. The 
conduct of those who beset and watched the factory was often of 
an offensive and highly reprehensible character: the plaintiffs’ 
workmen were insulted, obnoxious expressions and offensive 
noises were directed against them, and they were sometimes 
crowded off the sidewalk—conduct calculated .to create a breach 
of peace by those who had the courage to resent it, and to intimi
date and force from their employment those who had not; 
conduct which, upon the railway station, ought not to have been 
permitted by any well-conducted railway company; and conduct 
which, upon the public streets, ought to have been prevented by 
the peace officers of any well-conducted municipality.

It cannot be denied that such striking workmen as were 
employed by the day left without finishing their day’s work, and 
that such of them as were employed upon piece work left with
out finishing their contracts (but, as before mentioned, no claim 
is now made in respect of these things) ; nor that at least one of 
the plaintiffs’ new workmen was induced to break his contract 
by the defendants ; nor that some of the defendants, detailed for 
that purpose, induced the innkeepers of the town to agree to 
disregard their legal obligation to afford reasonable accommoda
tion to any traveller who might be coming to the town for the 
purpose of working for the plaintiffs: nor that there was an 
unlawful besetting and watching of the plaintiffs’ factory. In
deed, there is no serious question upon the whole of the evidence
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of the commission by tile defendants of all th** wrongs first 
before mentioned.

In regard to boycotting, that mainly relied upon and proved 
was the intimidation of persons who bought and sold the product 
of the plaintifl's’ factory. The woodworkers and finishers 
unions asserted that, through some means, they were able to 
ascertain the destination of all furniture shipped by the plain
tiffs, and their course has been to communicate with their friends 
at the place of destination with a view to the prevention of the 
purchase or sale of any of the plaintiffs’ goods ; and the result 
has. in one case at least, been an intimidation of the dealer to 
such an extent that he is afraid to disclose the facts except 
secretly. The defendants must be held to really intend that 
which is the plain effect of their actions—the injury of the plain
tiffs by intimidation. No one is excused, by calling the weapons 
grass, when really throwing stones.

“ A combination not to work is one thing, and is lawful. A 
combination to prevent others from working by annoying them 
if they do is a very different thing, and is prima facie unlaw
ful:” per Lord Lindley, in Quinn v. Leathern [1901], A.C. 495, 
at p. 583.

“ Prima facie, it is the privilege of a trader in a free 
country, in all matters not contrary to law, to regulate his own 
mode of carrying it on according to his own discretion and 
choice. If the law has in any manner regulated or restrained 
his mode of doing this, the law must be obeyed. Hut no power 
short of general law' ought to restrain his free discretion 
per Alderson, B., in Hilton v. Echrrsley (1856), 6 E. & B. 47, at 
p. 74.

Two things seem to me very important throughout conflicts 
between employer and employed : (1) that all parties to the 
strife should know the law affecting it. and (2) that every per
son concerned should be unflinchingly kept wdthin its bounds.

The defendants may be divided into three classes: (1) the 
organized body acting under the name of “The Berlin Union,
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No. 112, Amalgamated Woodworkers’ International Union of 
America,” as a body, or all its members as a class; (2) the 
defendant Muleahy, who is said to be the president of the whole 
body of the “Amalgamated Woodworkers’ Union of America." 
of which the Berlin Union is but one branch; and (3) the other 
defendants, who are members, and some of them officers, of the 
smaller body, and were the more active of such members in the 
conduct of ihe strike.

The defendants, the organized body, contend, apparently 
now for the first time, that they arc not an ineoi >d body, 
and that therefore the action should be dismissed as against 
them; but it seems to me to be too late to make any such point ; 
it is but a technical objection, and one which ought not t<> he 
given effect to, to shield these defendants from wrongdoing, 
unless it can be insisted on as a matter of right. No encourage- 
ment should be given to an organized body to evade the const - 
quences of its act by abstaining from obtaining corporate 
capacity or other legal existence; that is especially applicable to 
a large body such as these defendants, among other things hav
ing a common seal and a trade-mark, and carrying on, to a 
certain extent, the business of insurance against accident, and 
against loss by fire, among themselves. It is, as I have said, but 
a matter of form, for even if the organization have no legal 
existence as a body, it is not without the control of the law; all 
its members can be reached, and reached without difficulty, 
under our practice as it is by means of a class action. The 
application made at Chambers and renewed at the trial, for the 
purpose of so reaching these defendants ought to be given effect 
to, if necessary.

But effect ought not to be given to this objection, for the»1 
reasons: these defendants have, without objection, appeared, 
pleaded, and consented to the interlocutory order against them, 
by the name under which they arc sued, and it is too late now to 
object. Besides this, the consolidated rules seem to me to require 
.that, the defence of mil lid corporation, shall be expressly

0
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pleaded. Reading Rule 281 in connection with Ru.v 280, that 
ought to be the effect given to the former rule. The wording of 
the rule is peculiar, hut its purpose must, as it seems tj me, be 
to require an express denial of incorporation before the corpor
ate capacity of a party, sued or suing in such, can he questioned. 
These defendants are sued as, and alleged in the pleadings to be 
a corporate body and. though challenged by the plaintiffs to do 
so, did not apply for leave to plead so as to raise that question, 
for fear, perhaps, that the leave might be granted only upon the 
terms of allowing the plaintiffs .to amend also, by making the 
action a class action as against the members of the union. The 
plaintiffs were not bound to prove incorporation, and it cannot 
upon the whole of the evidence, be said that that was impossible; 
it may be, notwithstanding the statement contained in the “con
stitution** to the contrary, that they are an incorporated body, or 
at least registered under the Trade Unions Act. This objection 
is overruled: see R.S.C. 1886, eh. 131; Duke of lied ford v. 
Ellis [19011, A.C. 1. and Tuff Vale K.W. Co. v. Amalgamated 
Society of Railway Servants [1901 ], A.C. 420.

As to the third class of defendants, they have, as I have said, 
been proved to have taken an active part in the wrongs which 
have been mentioned, and so are individually answerable for the 
injury done. All that was done, was the result of organized com
bined action on the part of the members of the union, under the 
leadership and encouragement of these individaul defendants.

The remaining class of defendants comprises the defendant 
Mulcahy only, lie was not one of the plaintiffs’ workmen, nor 
a member of the local body, nor a resident of Berlin, but, indeed, 
is a foreigner, lie was. however, the chief presiding oflicer of 
the whole organized body, and came to this country for the 
purpose of aiding, encouraging, and directing the operations of 
the striking workmen and their associates. lie was present at 
their daily meetings, exhorting the strikers, and dereeting their 
plans and actions, lie is answerable, and chiefly answerable, 
for the concerted acts of the strikers during the time he was with
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them. It is no answer to the plaintiffs’ claim to say, that he was 
a stranger here, and unacquainted with the laws of the land. 
Before undertaking, or encouraging, any act aimed at the in
jury of another, and especially any act likely to cause a breach 
of the peace, lie ought first ,to have ascertained whether it was 
lawful or unlawful, rightful or wrongful. I find that this defen
dant was a party to the unlawful and wrongful acts which were 
committed by his co-defendants, and is answerable, with them, 
for the consequences.

The plaintiffs, in my opinion, are clearly entitled to a per
petual injunction,'restraining the defendants from unlawfully 
besetting or watching the plaintiffs’ factory, and from all 
wrongful obstruction of, or interference with, the plaintiffs in 
their trade and business.

But the plaintiffs seek also substantial damages, and have 
proved a very serious loss in their business through the action 
of the defendants. The evidence, however, is not sufficient to 
enable me to see clearly just how much of that loss was caused 
by the wrongs of the defendants, and how much by acts done 
within their rights. A reference to assess damages was not 
asked. The best I can do with this question is to assess damages 
against all the defendants, at $100. That amount at least is 
clearly proven.

There remains the question of costs only to be dealt with. 
Costs as a general rule go to the successful party, and there is no 
reason for departing from that rule in this case. Indeed, the 
defendants by their conduct, in encouraging adjudged miscon
duct, by paying the fines of persons convicted of crimes in con
nection with the strike, have given additional cause for 
condemning them in costs.

The pronouncing of this judgment has been delayed at the 
request of counsel, made at the trial, to enable him to hand in 
any additional cases. The time given has now passed.
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I IN THE HIGH COURT OF JUSTICE FOR ONTARIO.] 
(DIVISIONAL COURT.)

Small v. IIyttenrauch.

Partie»—Representation of Classes—Rule 200*—Members of Unincorporated 
Voluntary Associât ion—Trades Unions—Local Organization—Members 
of Executive Committee—Ordinary Members Specially Interested— 
General Federation—Representation by President.

Where a number of persons are bound together by a set of rules by which 
they are in the habit of considering themselves*bound, annually elect an 
executive committee to act on behalf of the whole body of members ; 
pay regular contributions to a treasurer for carrying out, the purposes 
of the collective body, hold meetings at, which the majority of votes cast 
by the members present determines the action of the executive committee 
on behalf of the whole body; the executive committee or a majority of 
it (if all cannot be ascertained) may be joined under Rule 200 as defen
dants to represent the collective body or association in an action against 
such body or association.

But neither the executive committee of a local branch of a foreign general 
association or federation comprising other local branches domestic and 
foreign, said association or federation and said branches being constit
uted in a manner similar to that set out above, nor the president of such 
general association or federation, can be made parties as representing 
such foreign association and other local branches.

Judgment of Ferguson, J., varied.

Appeal by plaintiff from order of Ferguson, J., in Chambers 
dismissing application by plaintiff for an order authoriz
ing and directing the seven individual defendants (exclud
ing defendant Weber) to defend the action on behalf of the Lon
don Musical Protective Association, and authorizing and direct
ing them and Weber to defend the action on behalf of the Amer
ican Federation of Musicians, and directing that all the members 
of the association and federation should be bound by any judg
ment that might be pronounced in the action in the same manner 
and to the same extent as if they were personally made parties to 
the action, and also amending the writ of summons and proceed
ings by setting forth that all the eight individual defendants are

* Rule 200 of the Rules of the Supreme Court of Judicature for 
Ontario reads as follows:—In an action where there are numerous parties 
having the same interest, one or more of such parties may sue or be sued, 
or may be authorized by the Court to defend, on behalf of. or for the benefit 
of. all parties so interested.

29—C.L.R. ’03.
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sued as well on their own behalf as on behalf of all the other 
members of the American Federation of Musicians.

There were four classes of defendants:—(1) Seven persons 
who were officers and leading member* of the London Musical Pro
tective Association, which was the local branch of the American 
Federation of Musicians, these seven being sued on behalf of 
themselves and all other members of the London Musical Protec
tive Association. (2) The American Federation of Musicians. 
(3) The London Musical Protective Association. (4) Joseph 
Weber, the president of the federation, a resident of the State of 
Ohio.

The plaintiff was the lessee of an opera house in London, On
tario. One Evans had a contract with plaintiff during the season 
of 1901-2 to supply an orchestra for each performance at the 
opera house, at a fixed price. lie and all the members of his or
chestra wen* members of the London Musical Protective Associa
tion, and, as such, wcre^tlso members of the American Federation 
of Musicians, which was the central organization of all the local 
musical protective associations in Canada and the United States.

After the season of 1901-2 the local association agreed to raise 
its rates, and Evans and his orchestra refused to re-engage with 
plaintiff at the old rate, but offered to re-engage at $13.50 per 
night, which was the new rate. Thereupon plaintiff entered into 
an agreement in writing with one Cresswell, also a member of the 
local association, to engage him and his orchestra for the season 
of 1902-3 at the rate of $13.50 per night, being the same rate as 
that at which Evans and his orchestra had offered to contract, 
and the rate authorized by the local union. Cresswell and his 
orchestra began to play at plaintiff’s house, hut some complaint 
was made in the interest of Evan’s orchestra, and defendant 
Weber, as president of the federation, decided that the local or
ganization should protect Evans by demanding that the mem 
hers should not play for plaintiff until the wrong done Evans, for 
adhering to the price list, should he righted. This decision was 
made known to Cresswell, who refrained from playing for three
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or four performances. After sonie discussion and hesitation, de
fendant Weber ordered one Carey, the executive officer of the 9th 
district of the federation, “to call out the Cresswell orchestra 
and to inform the mendiers that no member of the American Fed
eration of Labour shall play in Mr. Small's London theatre until 
Mr. Evans is reinstated.”

On 5th December, 1902, an ex parte injunction was obtained 
hv plaintiff in the present action, restraining defendants from 
persuading o'- ordering Cresswell and his orchestra not to per
form at plaintiff's house, the action being for an injunction re
straining defendants from doing any act to induce ( resswell and 
his orchestra to break their contract with plaintiff, and to re
strain them from conspiring together for that purpose, and for 
damages. After the action was begun, the charter of the local 
association was, by direction of Weber, returned to the federa
tion. and steps taken to wind up the association and form a new 
local association, with the object, it was said, of excluding Cress
well and the members of his orchestra.

The appeal from the order of Ferguson, J., refusing to direct 
representation, etc., was heard by Falcon bridge, C.J., Street, J., 
Britton, J.

J. II. Moss, for plaintiff.
J. G. O'Donoghue, for the individual defendants except 

Weber.
No one for the other parties.

July 18, 1903. Street, J.:—Our Rule 200 provides that “in 
an action where there are numerous parties having the same in
terest, one or more of such parties may sue or be sued or may be 
authorized by the Court to defend on behalf of or for the benefit 
of all parties so interested.” . . . The meaning attached to 
the Rule . . . has been . . . that the word ‘parties’ is 
equivalent to ‘persons’ Smith v. Doyle, 4 A.R. 471.

Tcmperton v. Russdl, 11893] 1 Q.B. 435; Duke of Bedford v.
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Ellis, 1901 A.C. 1, and Taff Vale B.IV. Co. v. Amalgamated So
ciety of Railway Servants, ib. 426, referred to. . . . It has 
been deeided by a Divisional Court here in Metallic Hoofing Co. 
v. Local Union No. 30, 5 O.L.R. 424. that the difference 
between the status of a trades union here and in England is such 
as to render the Taff Vale Case inapplicable here, and therefore 
that organizations such as the London Musical Protective Asso
ciation cannot be sued under their collective name. It is evident, 
however, from the affidavits and examinations before us, that a 
number of persons, seven of whom are defendants in the present 
action, are bound together by a set of rules by which they are in 
the habit of considering themselves governed ; that they annually 
elect officers, who are an executive committee or board to act on 
behalf of the whole body of members ; that they have a treasurer, 
to whom they pay regular contributions for carrying out the pur
poses of the association ; and that they hold meetings, at which 
the majority of votes cast by the members present determines the 
action of the executive committee on behalf of the whole body.
. . . The persons made defendants as representing the Lon
don Musical Protective Association are the president, Hytten- 
rauch, and three other members of the executive committee, one 
of whom is the treasurer and was the acting secretary at the time 
the charter was returned, and three other members who appear to 
have taken a specially active part in the matters in question or to 
be specially interested in it. So far as the local body is concerned, 
which does not appear to comprise more than 60 persons, I am of 
opinion that the persons selected to represent it are properly 
qualified to do so; they form, in fact, as I understand the rules of 
the association, the majority of the persons elected by the mem
bers of the association to represent them as an executive commit
tee, along with other members specially interested. I think it 
would have been better to have all the members of the executive 
committee joined as defendants, but there may have been diffi
culty in ascertaining their names ; and the objection made by the 
defendants upon the argument was not based upon this ground.
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but upon the broad principle that no representation was permis
sible in a ease of this nature.

I am of opinion, therefore, that the case is brought within 
Rule 200 by the fact that the members of the London Musical 
Protective Association are a numerous body of persons who, with 
the exception of Cresswell and his orchestra, are acting in the 
same interest, through their executive committee, viz., to compel 
Creswell to break his contract with plaintiff, in order that what 
they understand to be the principles of their organization may be 
sustained.

It is further asked, however, that these same defendants and 
the defendant Weber may be directed to defend on behalf of the 
American Federation of Musicians, which is the whole body in 
Canada and the United States, made up of the numerous local 
organizations, and comprising, it is said, many thousands of 
members both here and all over the United States. It is essen
tially a foreign body, having its headquarters at Cincinnati Ohio, 
where its executive committee meet, although the members of its 
Ifranches in Canada are ipso facto members of the federation. 
The persons who form the executive committee are few in num
ber, an are the only persons whose acts affect local organizations 
in C ada, and in a proper case they might be made parties, if it 
shm d become necessary. But I do not think that a case has been 

out justifying us in treating defendant Weber, who is the
ddent, as sufficiently representing the whole of the local or

ganizations, wherever situate, nor do I see the necessity for our 
making all the members of these associations parties to this ac
tion, which is what is asked for. In ray opinion, therefore, this 
part of the order asked for should be refused, and only that part 
of it should be granted which directs that the individual defen
dants other than Weber may be sued and authorized to defend on 
behalf of all the members of the London Musical Protective Asso
ciation other than Cresswell and the members of his orchestra.

The order of my brother Ferguson should, therefore, in my 
opinion, be varied to the extent necessary to carry these views
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into effect ; and, as the success has been divided, there should be 
no costs of the motion to him or of the present appeal.

Falconbridge, C.J., and Britton, J., concurred.

[Note.—In Creswcll v. Hyttenrauoh, decided July 18th, 1003. by the 
same Court, that decided the above ease, an exactly similar question was 
disposed of in exactly the same manner.—Ed.]

Notes:
Trade Unions—Their Capacity to Sue or be Sued.

The question of trade unionism is so vast and developing so 
rapidly as to give rise to considerable uneasy anticipation ns to 
what the future will have in store not only for the employer but 
also for the long-suffering but helpless public which, no matter 
how the result affects the employer or employed, is invariably 
the sufferer in the disputes between capital and labor. It is felt, 
therefore, that a statement of the main points decided in the 
famous Taff Vale Railway Case and several recent Ontario cases 
as to the legal status of a Trade Union may be of value.

R.S.C., 1886, ch. 131, “The Trade Unions Act”) is to all 
intents and purposes a transcript of the English Act of 1871. 
The definition of Trade Union is, however, not so wide as that 
in the English Act, which, as amended in 1876. covers combina
tions for regulating the relations not only between workmen and 
masters (as in the Dominion Act) but also between workmen and 
workmen and masters and masters. The result is that the 
English cases apply with equal force in this country, except 
where the decision is upon some technicality of the English Act. 
The sections dealt with in the Taff Vale Case (infra) are repro
duced almost verbatim in the Dominion Statute.

The actual point decided in the Taff Vale Case (1901), A.C. 
426, was that a trade union can be sued in its registered name. 
There was, however, a grat deal said both in the arguments and 
in the judgments on other points. It seems to be made clear that 
in case a wrong has been committed by an officer or a servant of 
an unincorporated society in the course of their employment and 
within the general scope of their authority, the funds of the assn-
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ciation may be reached directly by the plaintiff in a representa
tive action, any trustees in whom these funds are vested being 
added as parties. Heretofore the individual offenders (who are 
of course liable in any case) have been treated as the only pos
sible defendants.

The facts were simply these: A strike having arisen in 
August, 1900, among the appellants* (Taff Vale Ry. Com
pany’s) servants, in which Bell, the general secretary of the 
respondent society, and Holmes, the organizing secretary there
of, took part, the appellants brought an action against the 
respondent society in its registered name, and against Bell and 
Holmes, claiming an injunction and other relief. A summons 
for an interim injunction having been taken out by the plain
tiffs and a notice of motion having been given by the respon
dents to strike out the name of the defendant society, Far well, J., 
dismissed the respondent’s application and granted an interim 
injunction and in so doing delivered the judgment that was ulti
mately upheld in the House of Lords.

Farwell, J. (ibid p. 427), set out the reasons for his decision 
in a convincing and forcible manner. He first stated the prob
lems for solution (p. 427) thus :—

“ What, according to the true construction of the Trade 
Union Acts, has the Legislature enabled the trade unions to do, 
and what, if any, liability does a trade union incur for wrongs 
done to others in the exercise of its authorized powers ?” Then 
follows a summary of the Acts and a quotation of tin- opinion 
of Sir George Jessel, M.R., in Ki-gby v. Connol (1880). 14 Ch. D. 
489, as to the objects and limitations of the Act as follows :— 
“ That Act. no doubt, was passed primarily with a view to pre
venting'the officers of these societies from robbing them. . . . 
It was discovered that some of these men took advantage of the 
law which made these societies illegal, by appropriating their 
funds and money to their own use .... another object was 
this: there was a great difficulty in suing and getting their 
property from third persons, and one object of the Act was to 
enable these societies to sue in respect of their property, and also 
to enable them to hold property, such as a house or an office, but 
it was not intended that the contracts entered into by the mem
bers of the society should be made legal contracts inter sc. so that 
Courts of Justice should interfere to enforce them. If that had 
been intended, the result would have been this, that an agree
ment between a number of workmen once entered into,



440 COMMERCIAL LAW REPORTS. [vol.

compelling them to work in a particular manner, or to abstain 
from working in a particular manner, would have been enforce
able according to law, and to a certain extent would have 
reduced some portion of the workmen to a condition something 
like serfdom and slavery. ’ ’ These limitations, however, the 
learned Judge then continues, do not affect the question of the 
status of the association to which such members belong. Though 
the common law knows only two entities who can sue or be sued 
—corporations and individuals—the Legislature is competent to 
create an association of individuals which is neither a corpora
tion nor a partnership nor an individual, having a capacity for 
owning property and acting by agents, which capacity involves 
the necessary correlative of liability to the extent of such pro
perty for the acts and defaults of such agents. By the Trade 
Union Acts such an association has been legalized.

Now a Trade Union having the capacity to own property and 
to act by agents has two of the essential qualities of a corpora
tion in respect of liability for tort, for a corporation can only 
act by its agents and can only be made to pay by means of its 
property. The principle on which corporations have been#held 
liable in respect of wrongs committed by its servants or agents 
in the course of their service and for the benefit of the employer 
(Mersey Docks Trustees v. Gibb (1866), L.R. 1 ILL. 93) is as 
applicable to the case of a trade union as to that of a corpora
tion. Otherwise the Legislature would have authorized the 
creation of numerous bodies of men capable of owning great 
wealth and of acting by agents with absolutely no responsibility 
for any wrongs they may do to others. There is nothing in the 
Acts to lead to such a conclusion, but rather there are sections 
pointing the other way: (see infra, Lord Lindley’s remarks and 
sections there named). And it would require very clear and 
express words to induce the learned Judge to hold that the 
Legislature intended to legalize the existence of such irrespon
sible bodies with such wide capacity for evil. Further, the 
society can be sued in their registered name. The Acts com
plained of are the acts of the society being done by their agents 
in the course and management of a strike, which is one of thé 
main objects of the society and is perfectly lawful. But the 
society is also responsible for the manner in which the strike is 
carried out and must answer for the wrongful conduct of their 
agents in connection therewith.
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In the House of Lords, Lord Macnaghten dealt with the 
question of procedure in actions against trade unions. He 
said (ibid p. 438):—“I have no doubt whatever that a trade 
union, whether registered or unregistered, may be sued in a 
representative action if the persons selected as defendants be 
persons who, from their position, may he taken fairly to 
represent the body.” He also thought that a trade union could 
be sued in its registered name :—“It is quite true that a 
registered trade union is not a corporation but it has a 
registered name and a registered office. The registered name is 
nothing more than a collective name for all the members. The 
registered office is the place where it carries on business. I see 
nothing contrary to principle, or contrary to the provisions of 
the Trade Union Acts in holding that a trade union may be so 
sued.”

Lord Lindley, in dealing with the same question said (p. 
443: “I have myself no doubt whatever that if a trade union 
could not he sued in this ease in its registered name, some of its 
members (namely its executive committee) could be sued on 
behalf of themselves and the other members of the society and an 
injunction and judgment for damages could be obtained in a 
proper place in an action so framed. Further, it is in my opinion 
equally plain that if the trustees in whom the property of the 
society is legally vested were added as parties, an order could he 
made in the same action for the payment by them out of the 
funds of the society of all damages and costs for which the plain
tiff might obtain judgment against the trade union.” He then 
considered in detail the Acts of 1871 and 1876 and came to the 
conclusion that not only was there nothing in the Acts opposed 
to the right to sue a trade union in its registered name, but on 
the other hand there were various provisions (sections 7, 8, 9, 
12, 14, 15, 16 and 19 of the Act of 1871, which correspond to 
secs. 7, 8, 9, 12, 15, 16, 17. 18 and 20 of the Dominion Statute, 
and secs. 15 of the Amending Act of 1876) supporting and estab
lishing such a proposition with sufficient clearness.

Coming now to the Ontario cases, the first in point of .time of 
decision is The Metallic Roofing Company of Canada v. 
Local Union No. 30, etc., and others (1903), 5 O.L.R. 424, which 
is a judgment of a Divisional Court, composed of Meredith, C. 
J.C.P., and Maclaren, J.A.. delivered on March 3rd, 1903. The 
Amalgamated Sheet Metal Workers’ International Association
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appealed from an order made by Meredith, J., dated the 19th 
February, 1903, dismissing an appeal by them from an order of 
the Master in Chambers, dated the same day, dismissing their 
motion to set aside the service of the writ of summons on them, 
which was, or was attempted to be, effected by serving a copy of 
the writ upon one F. IÏ. Kennedy as their agent. The action was 
brought against the Berlin Local Union No. 30 of the Amalga
mated Sheet Metal Workers’ International Association, certain 
members thereof (whose names appear infra), and the appellants 
added as defendants pursuant to an order of the Master in Cham
bers, dated the 24th December, 1902. It appeared that 
the appellants, who were not sued as individuals, were 
neither a corporation, nor a partnership, nor an individual 
carrying on business in a name or style other than his own name 
and it was not shewn nor was it suggested upon the argument, 
that they had been given by the Legislature a capacity for 
owning property and acting by agents, such as in the 
Taff Vale Case, it was held that the Legislature had conferred 
upon the defendants in that case by reason of their registration 
under the Trade Union Act of 1871. As a matter of fact the 
defendants had not registered under the Trade Union Act of 
Canada. It was, therefore, held that the union being a purely 
voluntary association, having neither by statute nor common law 
the capacity to own property and to act by agents was not liable 
to be sued. In this way the Taff Vale Case was here distin
guished. But it was added by Meredith, C.J., in delivering the 
judgment of the Court, that it was scarcely necessary to add 
that nothing that he had said was intended to imply or suggest 
that, if an actionable wrong had been done to the respondents by 
the appellants, relief might not be obtained in the way pointed 
out by Lord Macnaghten and Lord Lindley in the 
Taff Vale Case and as it was obtained in Linaker v. 
Pilcher (1901), L.T.N.S. 421, i.e., by suing either the executive 
committee of the union as being representative of the union or 
the trustees of the union in their capacity as trustees of the pro
perty of the union. If in such a case judgment went against 
them as trustees, such judgment would bind the funds of the 
union and render them liable to satisfy the judgment.

In Small v. The American Federation of Musicians (5 O.L.R. 
p. 456, decided March 30th, 1903), the same point arose and the 
status of the defendants being exactly the same as that of the 

, defendants in the Metallic Hoofing Case, i.e., neither individual
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corporation nor quasi-corporation, a Divisional Court composed 
of Palconbbidge, Street, and Britton, J.J., fol-
lowed the decision in the Metallic Hoofing Case without com
ment.

The Metallic Hoofing Co., after this decision, moved before 
MacMahon, J., for an order that the individual defendants 
named in the writ should, for the purpose of the action repre
sent and be authorized to defend the action on behalf of and for 
the benefit of all other persons constituting the local union and 
the Amalgamated Sheet Metal Workers’ International Associa
tion, and that all such other persons should be bound by the judg
ment and proceedings. The individual members of the local 
union, who were made defendants and served with process, were 
the President, at the commencement of the action ; the Treasurer, 
the Financial Secretary, the Recording Secretary, the Corre
sponding Secretary, the President appointed in place of the first 
President, the First Vice-President of the Association, and two 
members of a committee appointed by the local union. The local 
union holds its charter from the association, which has its head 
office in Kansas City in the United States. The learned Judge, 
following Small v. Ityt ten ranch (supra, p. 433) held (October 
4th, 1903) that these persons were properly qualified to represent 
the other members of the local union, under Rule 200 ; but that 
that rule gave no power to order that the officers of the local 
union should represent the other persons constituting the asso
ciation, which is a foreign power as aforesaid. The order, there
fore, went making the individual defendants named representa
tives of the other members of the local union. An appeal from 
this order is now pending.

In the Krug Furniture Case (ante p. 425), there were three 
classes of defendants: (1) The Berlin Union, No. 112, Amal
gamated Woodworkers’ International Union of America, as a 
body or all its members as a class; (2) the defendant Mulcaliy, 
president of the whole body of the said union and (3) members 
and officers of the Berlin Union. The Berlin Union was not 
registered under the Trade Union Act and so was possessed 
of, or, rather, lacked, a legal status similarly as did 
the defendants in the Metallic Hoofing Company and the 
the Small Cases. The learned Judge, however, held that the 
Union could be sued qua union despite its want of incorporation. 
This decision, apparently directly in conflict with the two last 
named judgments is to be distinguished in that the defendants
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objected that they were not an incorporated body for the first 
time at the trial. The consolidated rules of Practice for Ontario 
were thought to require a defence of nul tiel corporation to be 
expressly pleaded. The defendants not only did not so plead but 
even distinctly refused to raise the question of corporation or no 
corporation when challenged to do so by the plaintiff “for fear, 
perhaps, that the leave might be granted only upon the terms of 
allowing the plaintiffs to amend also, by making the action a 
class action as against the members of the Union.” The net 
result of this ease as regards the point under discussion, is that 
a local Union being a purely voluntary association not registered 
under the Trade Union Act may be sued os such provided no 
objection is made to such a course ; objection is properly made 
by expressly pleading the defence of nul tiel corporation.'

To sum up :—
(1) A Trade Union registered under the Trade Union Act 

of Canada R.8.C. 131 :—
(a) is a quasi-corporate body having the capacity to own pro

perty and to act by agents and as such may sue or be sued in its 
registered name : Taff Vale Case, [1901] A.C. 426;

(b) may also be sued through its executive committee or 
representative members : Ibid ;

(c) a judgment recovered against such an association will 
bind its funds only when the trustees of the funds are joined : 
Ibid., per Lord Lindley, p. 443 ;

(d) The remedy of an injunction lies against a trade union 
for the wrongful act of its servants and agents without the neces
sity of resorting to the device of a representative action.

(2) A Trade Union Unregistered:—

(a) is neither a corporation nor a quasi-corporation nor an 
individual nor a partnership or firm, has no capacity to own 
property or to act by agents, but is a purely voluntary associa
tion, and so cannot sue or be sued in its registered name 
qua union : Metallic Roofing Co. Case; Small Case; but

(b) may be reached in an action against either (1) the 
executive committee or (2) representative members, or (3) the 
trustees of the Union funds : Taff Vale Case; Metallic Roofing 
Case; but neither the Executive Committee, representative mem
bers or the trustees of the funds of a local union which is a 
branch of a foreign federation or general association of similar 
local unions, nor the President of the federation or general asso-
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dation, can be joined as representing the federation or general 
association, under rule 200 of the Ontario Judicature Act Rules, 
which corresponds to Order 16, Rule 11 (English) : Small v. Hyt- 
tenrauch; and

(c) to reach the funds of such an association the trustees 
thereof must always be joined as co-defendants : per Lord Bind
ley in the Taff Vale Cane;

(d) if no objection is made before trial, such an association 
may be sued in its registered name, and the proper way to object 
is to plead the defence of nul tiel corporation; J\ rug Furniture 
Co. Case.

(3) The individual members, servants and officers of a trade 
union are liable for any unlawful acts that they may respec
tively commit in the course of their duty and etnployment with
in the general scope of their authority : Taff Vale Case; Krug 
Furniture Case; Metallic Roofing Co. Case.
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[IN THE COURT OF APPEAL FOR ONTARIO.]

In re Equitable Savings, Loan & Building Association.

Company—Winding-up—Voluntary Liquidation—Order for Dissolution— 
Subsequent Vacation and Discharge Thereof—Final Order—Xaturc of 
—Winding-up Act, R.S.O. 1897, ch. 222, secs. 27 and 41—Ontario Judi
cature Act, Rules 358 and 1210.

After proceedings had been taken by the directors and shareholders of a 
company under the Winding-up Act of Ontario, R.S.O. 1897. ch. 222, for 
the voluntary liquidation thereof, and an agreement entered into and 
partially carried out for the disposal of the assets of the company, an 
order was made by a county court Judge, on March 24th, 1902, upon the 
affidavit of one of the liquidators, setting out all the proceedings, that 
the company be dissolved. Subsequently, on April 7th, 1902, it was 
ordered by the same Judge that no action or other proceeding should be 
proceeded with or commenced against the company. On the 21st of June. 
1902, an order was made vacating and discharging the two above orders. 

Held, that the order of the 21st of June \Vas a final order so as to lie the 
subject of an appeal within the meaning of section 27 of the Winding-up 
Act, since it undid and put an end to the order of dissolution.

Held, however, (Maclennan, J. A., dissenting, on the ground that the 
learned Judge made the order of March 24th under a clear misapprehen
sion of the facts) that the learned county Judge had no authority !•> 
make the order of the 21st of June, rescinding that of the 24th of March, 
as he had no more material before him when making it than he had when 
making the prior order, and there is no reason for saying that he was 
misled in making it or that any fact was suppressed. The proper way to 
have attacked the order of the 24th of March was by appeal not by an 
application to the Judge who made it to rescind it after it had been acted 
upon and become elective.

Qucere, whether an appeal would lie from the refusal of a judge to make 
an order under section 41 of the Winding-up Act, R.S.O. 1897. ch. 222. 
dissolving a company.

This was an appeal by the liquidators of the above associa
tion from an order of the Junior Judge of the County of York, 
made on the 21st of June, 1902, whereby he vacated and dis
charged two orders previously made by him, the first made on the 
24th of March, 1902, under section 41 of the Ontario Winding- 
Up Act, R.S.O., 1897, ch. 222, declaring the association dissolved : 
the second, made on the 7th of April, 1902, to the effect that no 
action or other proceeding should be commenced or proceeded 
with against the association, except by leave of the Court.
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The appeal was argued on November 24th, 1002, b« lore Osler, 
Maclennah and Garrow, JJ.A.

A. li. Aylcsworlh, K.C., and A. M. Macdoncll, for the liqui
dators.

G. F. Shepley, K.C., and C. I). Scott, for the respondents.

In the course of the argument tin following references were 
made :—In re Lyric Syndicate, Limit'd (1900), 17 T.L.R. 162: 
McNabb v. Oppenheimer (1885), 11 P.R. 214; Coxon v. Gorst, 
[18911 2 Cli. 73 ; Larivcc v. La Société Canadienne-Fratiçaise de 
Construct ion ( 1890). M.L.R. 6 Q.B. 464 ; Buckley on Joint Stock 
Companies, 7tl» ed.. p. 359; R.S.O. 1897, ch. 222, sec. 13; Cotton 
v. Imperial and Foreign Agency and Investment Corporation, 
[1892J 3 Cli. 454, at p. 460 ; Postlcth waite v. Fori Fit Hip etc., Co. 
(1889), 43 Ch. D. 452, at p. 466 ; City and County Investment Co. 
(1870), 13 Ch. I). at p. 482: Ileskrth v. Ward 0867), 17 C.P. 
667 ; Shaw v. Nickerson (1850), 7 U.C.R. 544; In re D. A. Jones 
Co. (1892), 19 A.R. 63; Fartlo v. Todd (1888), 17 S.C.R. 196: 
Clinch v. Financial Corporation (1868), L.R. 5 Eq. 450; Re Fi
nancial Corporation, | 18661 W.N. 162; In re Pinto Silver Mining 
Co. (1878), 8 Ch. I). 273; In. re London and Caledonian Marine 
Insurance Co. (1879), 11 Ch. 1). 140.

April 14,1903. OsLER, J.A.:—Proceedings were taken by the 
directors and shareholders of this company, under the Winding- 
up Act of Ontario, R.S.O. 1897, c. 222, by which it was placed in 
voluntary liquidation, with a view to its amalgamation with or 
the transfer of its assets to another company, called the 
Colonial Investment and Loan Company. An agreement, 
authorized by special resolution passed at a special general 
meeting of the company, was duly executed, and the terms of 
this agreement had been so far carried out by the transfer of 
the assets of the company, and arrangement for allotment to 
their shareholders of shares in the Colonial Company, as, in the 
opinion of the liquidators, to warrant an application to the
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Court, Le., the county court, for an order for the dissolution of 
the company under section 41 of the Act. Such an application 
was accordingly made to the junior Judge of the county court 
of the county of York, on March 24th, 1902, supported by 
the affidavit of one of the liquidators, in which all the proceed
ings which had been theretofore taken, including the agreement 
between the two companies, were set forth, and the learned 
Judge thereupon made an order “that the Equitable Savings 
Loan and Building Association be, and the same is, dissolved."

It is stated in the reasons of appeal, and was assumed or 
not denied on the argument, that this order had been reported 
by the liquidators to the Provincial Secretary, as required by 
section 41, though I do not find this fact stated in any of the 
affidavits filed before the Judge in the subsequent proceedings 
now in question.

On April 7th an order was made by the Judge, on the 
application of the liquidators, that no action or other proceeding 
should be proceeded with, or commenced against the Equitable 
Loan Association, except with leave of the Court, and subject 
to such terms as the Court might impose.

It appeared that on March 24th, 1902, an action had been 
commenced and a writ served upon the liquidators of the 
company by one Riviere, for the purpose of setting aside all 
the proceedings leading to a transfer of the assets of the 
Equitable, and to restrain the liquidators from carrying out the 
agreement and completing the transfer.

Whether this writ had been served before the application 
for the order of March 24th, does not appear. The action seems 
to have been afterwards settled.

On April 17th notice of motion was given on behalf of 
certain other dissatisfied shareholders, of an application to be 
made to the Judge to set aside and vacate his orders of March 
24th and April 7th.

The application was made accordingly, and judgment 
reserved thereon until June 21st, 1902, when an order was 
made vacating and discharging the two orders in question. In
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his written judgment the learned Judge says that from the 
representations made to him, and the materials presented to 
him on the application for the order to dissolve the company, 
he was satisfied that there had been a full and complete winding- 
up of the affairs of the company, so as to warrant the issue of 
the orders, but that he is now satisfied that the orders were 
made prematurely, and ought to be set aside.

It does not appear that any statements or representations 
were made to the learned Judge, other than those set forth in 
the affidavit of the liquidator made on the application for the 
order to dissolve the company.

The liquidators now appeal from the order of June 21st, 
contending that the Judge of the county court had no jurisdic
tion to make it. Counsel for the dissatisfied shareholders 
support its validity, and attack the regularity and sufficiency 
of the order of March 24th and of the earlier proceedings. 
They also contend that the order of June 21st is not a final 
order, so as to be the subject of an appeal within the meaning 
of section 27 of the Winding-up Act, R.S.O. 1897, eh. 222.

I am of opinion that the order of June 21st is an appealable 
order. Section 27, sub-sec. 1, enacts that “any party who is 
dissatisfied with any order or decision of the Court in any 
proceeding under this Act, may appeal therefrom,” and by sub
sec. (2) no such appeal shall be entertained unless the appellant 
has “ within 8 days from the rendering of sack final order or 
judgment,” taken proceedings on the appeal, and given security 
that he will duly prosecute it. If an appeal is confined by this 
language to final orders, restricting the wide language of sub
sec. 1, we have no definition of what is essential to that quality. 
The final order is not contrasted, as in section 52 of the County 
Courts Act, with orders “ merely interlocutory :” McPherson v. 
Wilson (1890), 13 P R. 339; Baby v. Ross (1892), 14 P R. 440.

In this case the learned Judge had made what appears to 
me to be a discretionary order, under section 41, dissolving the 
company. I am inclined to think that in a case of voluntary

30—C.L.R. ’03.
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liquidation he is not bound to make an order under that section, 
but may leave the liquidators to proceed under section 40.

It may be that no appeal would lie from his refusal to niake 
such an order, though it is unnecessary to decide, and 1 do not 
decide, this. He did, however, make it, and the result was, if 
he had authority to do so, that the company was dissolved. 
Thereafter he assumed to make the order now in question, 
rescinding and vacating his former order. If he had authority 
to make that order, the status of the company was restored, 
and it appears to me that such an order is properly described 
as a final order, since it undid and put an end to the order of 
dissolution which, upon the facts, the learned Judge seems to 
have thought he had no authority to make. Upon the same 
state of facts, or in the exercise of his discretion, he would not 
or might not make a similar order in the future, and on these 
grounds the order of June 21st may properly, I think, be 
regarded as a final order, and therefore appealable : In re 
D. A. Jones Co., 19 A.U. G3; In re The Essex Centre Manufactur
ing Co. ( 1890), 19 A. R. 125: In re Haggert Brothers Manu
facturing Co. (1893), 20 A.It. 597. See also Jenking \ 
Jenking (1884), 11 A H. 92-95.

The next question, and, in my opinion, the only other 
question on the appeal, is whether the learned Judge had 
authority to make the order of June 21st, rescinding that of 
March 24th. It appears to me, upon full consideration, that lie 
had not. The order of March 24th was an appealable order, 
and any one of the shareholders might have appealed to this 
Court against it on any of the grounds on which it is now 
suggested that it is wrong. It is true that it was an ex parte 
order, and, under certain circumstances, a Judge who has made 
such an order may rescind it before it lias been acted upon, as 
for example, that it was obtained by fraud or misrepresentation 
or by suppression of material facts. Many of the authorities 
are collected in the case of McNahh v. Oppenheimer, (1885) 11 
P.R. 214, before the late Mr. Justice Hose. But in the case at bar, 
the facts and circumstances in which the learned county court
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Judge acted as furnishing reasons for rescinding his order, were 
all set forth in the affidavit of the liquidator in support of the 
application for it, and the papers and documents referred to 
therein as exhibits. There is no reason for saying that the 
learned Judge was misled, or that any fact was suppressed. 
He merely took a different view of the facts from that which 
he now thinks he ought to have taken. He thinks the order 
of March 24th was premature, and his reasons for so thinking 
are the facts disclosed in the affidavit which was then before 
him. This only shews that the proper way to have attacked 
that order was by appeal, not by an application to the Judge 
who made it to rescind it after it had been acted upon and 
become effective. I am, therefore, of opinion that the order of 
June 21st, in so far as it attempts to vacate and discharge the 
order of March 24th, is one which the Judge had no authority 
to make, and that the appeal therefrom should be allowed : 
Jenking v. Jenking, supra. As regards the order of April 7th, 
if there were any authority to- make it at that time, it was in 
its nature one which remained subject to be controlled or avoided 
by the Court—an order staying proceedings until further order 
—and, therefore, valent quantum, I see no objection to an 
order discharging or setting it aside.

Whether an action will lie at the instance of the respon
dent shareholders, notwithstanding the order of March 24th, 
it is not for us now to decide, though I may say that I 
am not strongly impressed with the merits of their contention. 
It’may be that the existence of the condition on which the 
Judge is authorized to make it will be found of more import
ance than it has been said to be in the case of a dissolution 
under the section of the Imperial Act, 1802, which corresponds 
with section 40 of our Act: Buckley on Joint Stock Companies’ 
Act, 7th ed., pp. 350, 300.

I think that the appeal should be allowed with costs.

Harrow, J.A., concurred.

Maclennan, J.A.:—I am of opinion that the appeal fails.
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I have carefully read and considered the affidavits, and the 
exhibits therein referred to, which were before the learned 
county Judge when he made the order of March 24th, 1902, 
and I think they were calculated to mislead him, and to induce 
him to make an order which ought not to have been made.

The affidavits and exhibits shew that the winding-up was 
to be effected by a sale of the association’s assets to the com
pany, in consideration of shares of the company to be issued to 
the shareholders of the association. That is an arrangement 
authorized by section 13 of the Winding-up Act, R.S.O. 1897, 
ch. 222 ; and it seems not to make any difference that the share
holders of the selling company are of the 'monthlypayment,' or 
‘prepaid,' or ‘permanent ’ class. Accordingly, the agreement pro
vided that the company should issue shares to the shareholders 
of the association, according to the value of the respective hold
ings of the latter, with a special provision, in case of fractional 
allotments, for payment of a deficiency either in cash or by the 
application of future dividends.

The assets of the association were duly transferred and 
conveyed to the company : but when the order for dissolution 
was applied for, the shareholders of the association had not in 
fact received their allotments, although the amounts appear to 
have been ascertained. The proceedings appear to have been 
regular, so far as they went, but I think it could not be 
properly said that the affairs of the association had been 
completely wound up.

Now, Mr. WardelVs affidavit, after setting out the various 
proceedings which had been taken, concludes with this state
ment : “We have completely wound up the affairs of the said 
The Equitable Savings, Loan and Building Association, in 
accordance with the special resolutions hereinbefore referred 
to.” That affidavit is concurred in by Mr. Taylor.* The 
application for the order was made ex parte, and the learned 
Judge says in his judgment now appealed against, that the 
materials before him set forth that “all the affairs of the

* Mr. Taylor was Mr. WardelVs co-liquidator.—Rkv.
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Equitable Coiupany had been duly wound up by the liquid
ators,” and that “all things had been done by which the 
shareholders of the Equitable Company had been satisfied for 
their interest in the assets of the Equitable Company.” He 
further says : “ From the representations made to me on the 
application, and from the material presented to me, I was 
satisfied, on granting the orders, that there had been full and 
complete winding-up of the affairs of the Equitable Company 
so as to warrant the issue of these orders.”

The fact being that the winding-up was not complete, 
inasmuch as the association’s shareholders had not received 
their allotments, it is plain that the learned Judge made the 
orders under a clear misapprehension of the real state of affairs.

The order was made on March 24th, and the motion was 
made, with reasonable promptitude, on April 17th, to set it 
aside.

That it was an order which ought not to have been made is 
too clear to require demonstration, and if the learned Judge 
had power to set it aside, what he did was right.

It is said that he had no authority to do so, and that any 
party affected by it should have appealed.

It is not necessary to decide whether an appeal might have 
been brought, although that has been decided in the affirma
tive : In re Allen (1871), 31 U.C.R. 458. But I think it is clear 
that the learned Judge had the power to do what he did.

No rules of practice have been made, so far as we have 
been informed, under section 45, and there is no Insolvent Act 
in force in the Province, the rules under which would have 
been applicable under section 3 of section 45. It may be also 
that Con. Rule 358 cannot be held to be directly and expressly 
pplicable, because Rule 1216, extending the Con. Rules to 

county courts, only in terms extends them to actions, while 
the present proceeding cannot be said to be an action nor to be 
included in the word action by any of the interpretation rules. 
But Con. Rule 3 provides that, as to all matters not provided 
for in the rules, the practice, as far as may be, shall be
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regulated by analogy thereto. There being no express pro
vision applicable in this case, the learned Judge was authorized 
and required to proceed by analogy to Rule 358, and to hear 
the motion which was made to him to set aside this ex parle 
order.

But even if there were no rule or analogy applicable to the 
case, I think the learned Judge would have been authorized by 
the well-established general practice of the Courts, independ
ently of express rules. Such was the “ course of the Court,” 
as it was called, in Chancery : see 2 Daniell’s Procedure, 5th 
ed., p. 1436; and the same was the practice at common law: 
see the cases collected by Harrison, C. J., in Kidd v. O’Connor
11878) 13 U.C R 193 200

In the present case, not only was the order granted by the 
learned Judge through misapprehension and in ignorance of 
material facts, but the order was wholly void. The authority 
for such an order is conferred by section 41 of the Act. which 
authorizes it to be made only “ whenever the affairs of the 
company have been completely wound up.” That was clearly 
not the state of the case, and the order was properly set aside.
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[IN THE SUPERIOR COURT FOR CjUEUEC.]

Bellew

v.

Provident Savings Like Assurance Society of New York.

Life Insurance—War Risks—Special Premium—When Earned—Recovery 
of, from Company.

A life insurance company, in consideration of the payment of a special 
annual premium, insured the lives of a certain number of men belonging 
to a military corps that was proceeding to engage in the late war in 
South Africa against risks of that war. An agent of the company pro
cured the insurance and paid the ordinary and special war premiums to 
the company out of his own pocket to facilitate the issue of the policies. 
Before the military corps reached the scene of the hostilities, peace was 
declared. In an action by the agent to recover the special premiums paiil 
by him:

Held, that the special premiums had not been earned by the company in 
view of the fact that the assured had not been exposed to the risks of 
war, and that, therefore, the plaintiff was entitled to recover back the 
amount thereof.

This was an action to recover certain special premiums paid 
to the defendant company by the plaintiff, their agent, on a num
ber of policies effected, by him on the lives of members of the 
Fourth Contingent. The insurance was effected before the con
tingent sailed for South Africa in 1902, and the premiums, ordin
ary and special, were paid by the agent personally to facilitate 
the issuing of the policies. The policies stated that “in consider
ation of written application therefor and of the payment of an 
annual extra premium, the assured had leave to engage in war in 
South Africa, any restrictions in the policy contract to the con
trary notwithstanding.” The ordinary policy contained the fol
lowing provision : “Military or naval service in time of war with
out a permit are risks not assumed by the company.”

The action was tried at Montreal.
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June 24,1903. Mathieu, J. :—

The Court, having heard the parties by their counsel on the 
merits of this case, after having examined the proceedings, the 
exhibits and the admissions of the parties, and after having de
liberated :

Considering that the plaintiff alleges in his declaration that he 
is an insurance agent ; that at the beginning of April, 1902, when 
the United Kingdom of Great Britain and Ireland was at war 
with the Republic of the Transvaal and the Orange Free State, 
a military corps was organized in Canada under the superintend
ence of the Department of Militia and Defence, which corps, 
known as the “Fourth Contingent,” was to proceed to South 
Africa to take part in the war ; that about the 8th of April, 1902, 
the defendants instmcted the plaintiff to go to Halifax and ob
tain insurance risks on the lives of the men composing this mili
tary corps which was waiting then their departure for South 
Africa; that about the 25th of April, 1902, the plaintiff, follow
ing the instructions of the defendants, went to Halifax and ob
tained insurance risks on the lives of 235 men to the amount of 
$251,000, which risks were transmitted by the plaintiff to the de
fendants between the 25th of April and the 22nd of May, 1902, 
and- were all accepted by the latter ; that it was agreed that the 
plaintiff should obtain from each of the assured an order on the 
Canadian Department of Militia and Defence, requiring the de
partment to transfer a certain part of their pay to the defendants 
to cover the amount of the annual premium due on the policy in 
favour of each soldier respectively, which the plaintiff obtained 
from the assured, and that the Department of Militia and De
fence consented thereto; that a stipulation was contained in all 
of the policies so issued, reading as follows :—“It is understood
and agreed in connection with policy No.----- , for $----- , dated
----- , of Form 507A., and issued on the life of----- , that in con
sideration of written application therefor and also of the payment 
of an annual extra premium of $25.00 the assured has hereby con
sent to engage in military service in South Africa, in the army of
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Great Britain, any restrictions in the policy contract to the con
trary notwithstanding”; that the defendants having issued 
these policies, required the plaintiff to pay the amount of the 
premiums, ordinary and special, due on each policy, and that the 
plaintiff, in order to obtain the issue of these policies without de
lay, paid the premiums, ordinary and special, out of his own 
pocket, to the amount of $13,129.40, divided as follows:—$6,- 
854.40 for ordinary premiums, and $6,275.00 for special pre
miums ; that the aforesaid military corps left Halifax for South 
Africa in three detachments, on the 8th, 16th and 23rd of May, 
1902, respectively, to join the army of Great Britain and to en
gage in war as aforesaid; that on the 29th of May, 1902, there 
was a cessation of hostilities between the British army and the 
army of the Republic of the Transvaal and the Orange Free 
State, and that on the 1st of June last a treaty of peace was 
signed terminating the war; that the soldiers of the “Fourth 
Contingent” above mentioned arrived in South Africa only after 
the cessation of hostilities and the proclamation of peace, and 
that consequently they did not take part at any time in the mili
tary service in South Africa in the army of Great Britain and 
that at no time were they exposed to the risks and perils of war ; 
that in consequence of this the special annual premium of $25.00 
a thousand has not been earned by the defendants, in view of the 
fact that the risk against which the members of the military 
corps were assured has not occurred, and that in consequence the 
defendants have not given any consideration for the special 
premium ; that the Canadian Department of Militia and Defence 
has refused to pay any money on account of the special premium 
of $25.00 on the order of the assured as before mentioned, and 
that the plaintiff has not been re-imbursed in the said sum of $6,- 
275.00; that the plaintiff, who has paid this extra premium for 
the assured, has the right to recover from the defendants the said 
sum of $6,275.00, which he claims.

Considering that the defendants in their defence admit that 
before issuing the policies they required payment of the ordinary
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premiums and the special premiums, in consideration of their 
permission to the assured to take part in the war, and say that 
they consented to issue the said policies in consideration of the 
payment of the ordinary premiums and of an additional pre
mium of $25.00 per thousand to cover the risk undertaken by the 
voyage to South Africa, the sojourn there and the return of the 
men ; that the fact that the assured were permitted to go to South 
Africa augmented the risk, and that the extra premium charged 
on account of this risk was earned by the defendants, and that 
they are not obliged to return it.

Considering that the plaintiff in his reply denies that the 
additional premium of $25.00 was intended to cover the risk in- 
curred by the voyage to South Africa, the eojourn there and the 
return of the*men.

Considering that it has been admitted by the parties that the 
military corps in question set out for South Africa from Halifax 
in three detachments on the 8th, 16th and 23rd of May, 1902; 
that on the 29th of May, 1902, there was a cessation of hostilities 
between the armies of Great Britain and the armies of the Re
public of the Transvaal and the Orange Free State, and that on 
the 1st of June last a treaty of peace was entered into terminat
ing the war; that the soldiers of the “Fourth Contingent” ar
rived in South Africa only after the cessation of hostilities and 
the proclamation of peace, and that they departed from South 
Africa to return to this country towards the 1st of July last.

Considering that it is proved that the policies of insurance is
sued by the defendants contained the following provision:— 
“Military or naval service in time of war without a permit are 
risks not assumed by the society at any time.”

Considering that as an exception to this condition and in con
sideration of the payment of the said extra premium of $25.00 a 
thousand, the defendants gave permission to the assured to en
gage in military service in the following terms:—“It is under
stood and agreed in connection with policy No. 127805 for $1,000. 
dated May 12th, 1902, of Form 507A., and issued on the life of
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---------, that in consideration of written application therefor, and
also the payment of an annual extra premium of $25.00, the as
sured has hereby consent to engage in military service in South 
Africa in the army of Great Britain, any restrictions in the pol
icy contract to the contrary notwithstanding.”

Considering that by the condition aforesaid of the said policy 
the engaging in military service prohibited by the policy is for 
the time of war, and that evidently the permission which has been 
given applies also to the time of war.

Considering that when the assured arrived in South Africa 
they could not engage in war in the military service of Great 
Britain in the time of war, since there was no war.

Considering that the payment of the said extra premium 
turns out to have been made to the defendants without considera
tion, and they are bound to return the amount that they have re
ceived for the said premium.

Considering that the plaintiff has proved that he has himself 
paid this extra premium for the assured, and that his claim is 
well founded.

Dismisses the defence of the defendants and sustains the 
claim of the plaintiff and condemns the defendants to pay to the 
said plaintiff the said sum of $6,275.00 with interest, to be com
puted from the 3rd of January last, the date of the bringing of 
this action, and costs.

[Note.—An appeal from the above decision lias been taken and is now 
pending—Ed.]
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[IN THE SUPREME COURT OF BRITISH COLUMBIA.]

Elbon v. The North America Life Assurance Company.

Insurance, Life—Policy—“ Signed, Scaled and Delivered ”—W'licn Complete 
—Insured Talcing Hazardous Employment without Permission—Reten
tion of Premium Paid after with Knowledge of Facts—Estoppel— 
Incontestable Clause.

Upon the acceptance of the premium therefor, the issuing by the president 
and managing director, and the forwarding for delivery to the insured, 
a policy of insurance is complete and binding as against the company 
from the date of execution though in fact it remains in the possession of 
the company or of its agent, unless there remains some act to be done by 
the other party to declare his adoption of it.

A life policy was subject to a condition making it void if the insured took 
a hazardous employment without the written permission of the president, 
vice-president, or managing director of the company. The assured did 
take such employment without the written permission of any of the 
officers, named, but with the assent of the company’s provincial agent, 
agent, and after the change of occupation paid a premium which was 
retained by the company, with knowledge of the change of occupation 

Held, that the company was estopped from taking advantage of the forfeit
ure clause.

Remarks as to the nature of incontestability clauses in insurance policies. 
Decision of Martin, J., reversed.

Appeal from the judgment of Martin, J., dismissing an action 
on a life policy by the mother of the insured, George William 
Bison, who was killed on the 30th of September, 1897, by the ex
plosion of a locomotive boiler while engaged as a brakeman on 
the Canadian Pacific Railway. The amount of the insurance was 
$1,000 and at the time the application for insurance was made 
Elson was a bandsaw setter.

The application for insurance was dated on the 18th of Sep
tember, 1894. The receipt for the first premium was issued on 
the same day, a note (which was paid at maturity) being ac
cepted in payment. The policy was issued on the 27th of Sep
tember, 1894, and forwarded by mail to the Company’s agent at 
Winnipeg, for .transmission to Vancouver for the insured. The 
subsequent premiums were paid annually on the 28th of Sep
tember, 1895, 20th September, 1896, and the 9th September, 
1897 ; and the defendants retained all the premiums. In August, 
1897, the insured, whose previous occupation was that of a band
saw setter, became employed on the railway.

The policy contained inter alia the following clauses :
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“After being in force three years, the only conditions which 
shall be binding upon the holder of this policy are that he shall 
make the payments hereon as herein provided that the pro
visions as to residence, travel, occupation, proofs after death and 
limitations of time for action or suit shall be observed. In all 
other respects, after the expiration of the said three years, the 
liability of the Company under this policy shall not be disputed.

“No provisions of this contract can be changed, waive ' or 
modified, or permit granted, except by a written agreement 
signed by the President, a Vice-President or the Managing 
Director of the Company,” and the policy was indorsed with 
certain conditions—one of which was:

“If any statement made in the application and therein de
clared to he material to the contract be untrue; or if any 
premiums, note, cheque or other obligation given on account of a 
premium, be not paid when due; or if, without a permit, the 
insure.d engage as an occupation (1) in blasting, mining, sub
marine labour, the production of any explosive material, or in 
any naval or military service (except in the militia or volunteer 
corps in defence of Canada) ; or (2) engage in aerial or arctic 
voyages or in employment on a railroad, a steamboat or othef 
vessel; or (3) reside elsewhere than in Canada, Newfoundland, 
Europe or the United States; or (4) between the 15th days of. 
June and November in any year reside in any part of the United 
States south of the thirty-sixth degree of north latitude, or in 
Europe south of the forty-second degree, this policy shall be 
void, and all payments made upon it shall be forfeited to the 
Company. ’ ’

At the trial before Martin, J., and a jury, the learned Judge 
being of the opinion that there was nothing to leave to the jury, 
discharged them and dismissed the action.

The plaintiff appealed and the appeal was argued at Van
couver in April, 1902, before Hunter, C.J., Walkem and Irving, 
JJ. The facts are fully .set out in the judgment of the learned 
Chief Justice.

K.C., and Cowan, for the appellant.
Davis, K.C., for respondents.
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21st April, 1902.

Hunter, C.J. :—Action on a life policy by the mother of the 
insured, who was killed on September 30th, 1897, by the explo
sion of a locomotive while engaged as a brakenmn on the Cana
dian Pacific Railroad.

The application for insurance is dated the 18th of September, 
1894, and a receipt for the first premium was issued on the same 
day, the mode of payment being by note met at maturity. The 
policy was issued at Toronto on the 27th of September, 1894, 
and forwarded by mail to the company’s agent at Winnipeg 
for transmission to Vancouver for delivery to the insured. The 
subsequent premiums were paid annually on the 28tli of Sep
tember, 1895, 20th September, 1896, and 29th September, 1897, 
and the Company although disputing the liability, have retained 
all the premiums. About five months before his death, the in
sured took employment on the railroad, which is one of the 
hazardous employments prohibited by the policy.

In June. 1897, Elson went to Faulkner, General Agent for 
the Province, and informed him of his change of occupation, and 
evidence was also tendered to shew that Faulkner about the same 
time had a conversation with Elson’s father, in which he stated 
that the Company did not consider that the occupation was any 
more dangerous than the one in which Elson had been engaged— 
that is, of bandsaw setter.

All evidence tendered as to this was ruled inadmissible, not
withstanding that it was pressed by the plaintiff’s counsel both 
as evidence of notice to the company from the Provincial agent, 
and as evidence to go to the jury of an admission by the Com
pany that it had waived the breach. In view of the fact that 
Mr. Davis, for the Company, got all this evidence ruled out, and 
steadily insisted that there were no facts in dispute. I am 
strongly inclined to think that we might take it as admitted that 
the statement was made by the agent as alleged, and that it would 
not be open to the Company to object to the Court drawing 
any inference of fact necessary for the disposal of the ease in
stead of sending it to another jury ; and if this is so, I think that 
the correct inferences to draw would be that knowledge of the
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change of occupation must be imputed to the Company through 
Faulkner, that it had waived any breach of the policy thereby 
caused, and that it had, by him, acknowledged such waiver. 
But if the course taken by the Company at the trial does not 
amount to such admission, and to a consent that the Court should 
have power to draw all the inferences of fact necessary to dis
pose of the case, and a new trial would have to be ordered, then 
the Company should pay all the costs thrown away by reason 
of such trial being necessary. But I think that on the material 
before us it is not necessary to have a new trial, and that our 
judgment should be for the appellant.

In the first place, the estoppel arising from the conduct of the 
Company in retaining to this day the premium which it took* 
after knowledge that the breach, if any, had occurred, is strong 
enough to prevent the Company from taking advantage of any 
condition in the policy with respect to the alleged breach: see 
Wing v. Ilarvey (1854), 5 De O. M. & G. 265; Phœnix Life In- 
awe Co. v. Raddin (1887), 120 U.S. 183; and this even assum
ing that the condition as regards notice affects .the question, 
which I do not think is the case, as it is more reasonable to hold 
that this only prescribes the particular kind of notice emanat
ing from the insured which is to affect the Company, than that 
it was intended to shield the Company from .the consequences of 
knowledge gained through the medium of a general agent.

In the next place the Company is. I think, precluded from 
raising this question by the incontestable clause assuming that 
the policy came in force three years before Elson’s death. There 
is no doubt that the obligation of the Company commenced under 
this policy on the 27th of September, 1894, the date of its de
livery at Toronto. The premium had been accepted, and there 
is nothing in the contention that the policy was only an escrow 
until it got into the hands of the insured: Xcnos v. Wickham 
(1866), L.R. 2 H.L. 296.

It was argued by Mr. Davis that the incontestable clause fell 
with the rest of the policy as it became void by the engagement 
in a prohibited occupation. If this were so. then any event 
which would within the three years avoid the policy if the in
contestable clause were absent would avoid the policy in spite
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of its presence : therefore it would practically be delusive sur
plusage; but in my opinion the object of the clause is to provide 
an automatic cutting off at the end of the triennium of all 
defences arising after the coming into force of the policy except 
such are as reserved in the clause itself. The origin and raison 
d’etre of this kind of clause are fully explained in the judgment 
of Mr. Justice Sedgewick in The Manufacturers Life Insurance 
Co. v. Anctil (1897), 28 S.C.R. 103, and it is of the highest im
portance both to the companies and to the insured, as well as to 
those who deal in this class of security, that the protection which 
this clause is designed to afford should not be frittered away by 
casuistical decisions, even if such were open to us.

The appeal should be allowed with costs, and judgment given 
for the plaintiff for the amount of the policy with interest and 
costs.

Walkem, J. ;—I concur.

Irving, J.. dissented, being of the opinion that there should 
be a new trial.

Appeal allow (I, Irving, ./.. dissenting.

Notes :
Incontestability of Life Insurance Under the Provisions 

of the Policy.
An incontestable clause in a policy of life insurance prevents 

any defence from being made on any question covered by such 
clause. (1.) Thus where fraud was the defence: Wright v. 
Mutual Benefit L. Association (1890), 118 N.Y. 238; Bates v. 
United / / .1 isl|i . 'is Hun Hi. Massachusetts Benefit !.. 
A. v. Robinson (1898), 42 L.R.A. 201. (2.) A false statement 
in the application; Vetter v. Massachusetts (1898), 29 App. Div. 
(N.Y.) 72: Wood v. Dwarris (1856), 11 Exch. 493 and compare 
Wheelton v. Hardisty (1857), 8 El. & Bl. 232. (3.) Suicides; 
Goodwin v. Provident (1896). 97 Iowa 226; Mareck v. Mutual 
Reserve Fund L. A. (1895), 62 Minn. 39: Patterson v. Natural 
Premium, etc., Co. (1899), 42 L.R.A. 253. But a defense was 
allowed despite such a clause: (1) Where the defence was that 
the policy was a wagering contract: Manufacturers, etc., Co.
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v. Anciü (1897), 28 8.C.R. 103; Clement v. New York (1898), 
42 L.R.A. 247, and (2) Where the clause did not apply because 
the time for its operation had not arrived; People's v. Templeton 
(1896). 16 Ind. App. 126; Kelley v. Mutual (1896), 75 Fed. 
Rep. 637.

1. Where the defence is fraud or false statements by the 
assured.

The defence that a policy was obtained by fraud or by false 
statements of the assured cannot be made in an action on a 
policy containing an incontestable clause, unless such defence is 
especially excepted from the operation of such clause by the 
terms of the policy.

In Massachusetts v. Robinson (1898), 42 L.R.A. 261 it was 
held that a defence based upon misrepresentations made by the 
assured in his application, whether fraudulent or not, was un
available where the policy contained an incontestable clause, 
coming into force after three years on the payment of three 
full yearly premiums, which conditions had been fulfilled.

So, the defences of fraud in obtaining the insurance and 
lack of insurable interest in the beneficiary were held not avail
able under a clause forbidding the raising of any question as to 
validity of the application or certificate of membership after 
expiration of two years from date of the certificate and during 
the life of the member named in the certificate : Wright v. Mutual 
(1890), 118 N.Y. 238.

A defence that material statements in the application were 
false in a case where the insured died more than two years after 
the date of the policy, and had paid his dues, was held unavail
able under a clause providing “that after two years from the 
date hereof the only considerations that shall be binding upon 
the holder of this policy are that he shall pay the annual dues 
and assessments, etc., and that in all other respects, if this policy 
matures after the expiration of said two years, this policy shall 
be indisputable.” Rates v. Vnitedl L. I. .1. (1894). 68 Hun. 144.

In Vetter v. Massachusetts (1898), 29 App. Div. (N.Y.) 72, 
false representations in an application held no defence where 
the policy provided that “if the necessary payments have been 
made to keep the policy in force, it shall, in the event of my 
death, be incontestable.”

31—C.L.R. ’03.
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So material false statements in the application held not to 
be available as ground of defence where the company had issued 
a prospectus before the policy was entered into by which it was 
represented that all policies effected by them should be indis
putable except in cases of fraud: Wood v. Dwarris (1856), 11 
Exch. 49.1. In Wkeelton v. llardisty (1857), 8 El. & HI. 232, 
where an action of covenant was brought on a policy, a plea that 
a declaration was untrue was met by a replication of an equit
able estoppel by a prospectus undertaking that the policies 
should be incontestable except in case of fraud. On this issue 
the jury found for the plaintiff; but it was held that there was 
not sufficient evidence to warrant this finding. On appeal the 
Court expressed no opinion as to this part of the judgment 
below, but reversed the judgment below on other grounds.

But a provision in policy that it shall be incontestable for any 
cause except misstatement of age. “except as hereinbefore pro
vided." will not preclude the insurer from relying on the war
ranties contained in the application which is part of the contract 
and the statements in which are made part of the policy: 
Welch v. I'nion Cent. L.l. Co. (1899). 50 L.R.A. 774.

2. Where the defence is suicide.
In policies having an incontestable clause the defence of sui

cide not available where sufficient time has elapsed to make 
the clause applicable. This is so held despite that the policy 
provided in another clause that suicide was not one of the risks 
assumed.

In PattersO'n v. Natural Premium. etc.f Co. (1898). 42 L.R. 
A. 253. it was held that a policy was not avoided by suicide 
where the “suicide clause" was omitted, and an “incontestable 
clause" inserted, although the policy provided that death in con
sequence or in violation of law is not covered by the policy.

In Mareck v. Mutual Reserve Fund Life Association (1895), 
62 Minnesota 39. suicide was a risk not undertaken by the com
pany in the policy as issued, but written in ink across the face of 
the policy and forming a part of it was the statement that the 
policy was incontestable from any cause after five years from 
the date of the indorsement except non-payment of dues and 
incorrect statement of age. Held the “incontestable clause” 
applied and the company was liable for the full amount of the 
policy.
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In Simpson v. Virginia Ijifv Insurance Co. (1894), 115 N.C. 
(U.S.) 393, an original policy of insurance contained in one 
clause restrictions against certain travel, occupation and resi
dence and in another stipulated that if the insured should die by 
suicide the company should not be liable beyond the net value 
of the policy, to be ascertained by certain methods. Subsequently 
the company executed an agreement declaring that “all restric
tions of travel, occupation and residence expressed in the 
original policy are hereby waived, and that said policy shall 
from this date be incontestable, and when the policy becomes a 
claim the amount of insurance shall be paid immediately upon 
approval of proof of death.” The insured paid all premiums as 
they fell due and died by suicide. It was held in an action to 
recover the amount of the policy that by the new contract the 
policy was rendered “incontestable” for any cause except non
payment of premiums and fraud. Rut an insurance policy pro
viding that self-destruction by the insured, whether sane or in
sane, within three years will avoid the policy, was avoided where 
the insured within three years committed suicide, whether the 
act was deliberately or hastily done with such intent : Union 
Cent. L. Ins. Co. v. Hollowell (1895), 14 Ind. App. 611.

3. When flic defence is that the beneficiary has no interest in 
the life.

This seems to be the only defence available under an incon
testable clause.

In Clement v. New York Life (1898), 42 L.R.A. 247, it was 
held that the defence could he made that the transferees of a life 
insurance policy had no interest in the life of the assured, and 
were not bona fide holders, but procured it to be issued and trans
ferred to them for a speculative and fraudulent purpose, 
although it provided that it should he incontestable after one 
year.

In Manufacturers, etc., Co. v. Anctil, (1897), 28 S.C.R. 103, 
affirmed [1899] A.C. 604. the defence that a policy was a wager
ing policy was sustained despite a condition that “after this 
policy has been in force one full year it will be indisputable on 
any ground whatever provided the premiums have been promptly 
paid and the age of the insured admitted.” The Court said : 
“Private interests must give way to public interests. The 
stipulation itself is contrary to law and public order.”
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Because the incontestable clause did not apply at the time of 
the death the defence of no insurable interest was sustained in 
a suit on a certificate for death seven years after its date, where 
it provided that it would be incontestable “after one year from 
date as provided in the by-laws” and the by-laws provided that 
the certificate should be incontestable in ease of all deaths occur
ring “within three years” from the date of the certificate: 
People's v. Templeton (1896), 16 Ind. App. 126.
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lIN THE HIGH COURT OF JUSTICE FOR ONTARIO.) 
(DIVISIONAL COURT.)

Lints v. Lints.

Life Insurance—Friendly Society—Altering Beneficiary—Privileged Via**
—Paramount Authority of Ontario Insurance Act—R.8,0. 1897, eh.
203, sec. 151.

The designation of a beneficiary in an Ontario contract of insurance can 
be revoked, and the benefit diverted to another, only within the limits 
laid down by the Ontario Insurance Act, R.S.O. 1897, ch. 203, -.■<•. 151, 
even though, in the instrument containing the original designation of the 
beneficiary, an unlimited power to revoke and divert, subject to the by
laws of the insurer, be expressly reserved, which by-laws sanction the 
diversion.

Held, therefore, that an attempted diversion of the benefit from a beneli 
ciary of the privileged class to a beneficiary not within that class was 
invalid by reason of sub-section 3 of section 151 of the Act.

This was an appeal by the defendant from the judgment of 
Ferguson, J., in favour of the plaintiff. The action was brought 
to determine the ownership of moneys paid into Court by the In
dependent Order of Foresters under a benefit certificate issued 
by them on February 27th, 1899, being, in fact, a policy of in
surance upon the life of John Henry Lints for $2,000. In the 
application for this benefit certificate, which was expressly made 
part of it, and was dated December 28th, 1898, the applicant, 
John Henry Lints, designated his mother, Sarah Lints, as his 
beneficiary, adding, however, the following qualification : “re
serving to myself the power of revocation and substitution of 
other beneficiaries in accordance with the constitution and laws 
of the Order.” By the terms of the certificate the benefit was 
payable at the death of John Henry Lints “to the widow or other 
beneficiary or trustee duly designated by the said Brother,” John 
Henry Lints.

When this certificate was issued John Henry Lints was a mar
ried man, and his wife, the present plaintiff, Serena Lints, was 
living. He was, however, living apart from her at the time, she 
being in the county of Elgin and he in the Muskoka district.

32—C.L.R. ’03.



470 COMMERCIAL LAW REPORTS. [VOL.

On Autrust 23rd, 1890, he wont through a form of marriage 
at Muskoka with the defendant, Fanny Hawn, who was not 
aware that he was a married man, and he lived with her as his 
wife until the time of his death, which happened on Mnreli 8th, 
1902.

Un November 26th, 1900, after the second ceremony of mar
riage. he made an application under the rules of the order to the 
Supreme Court of the order for leave to change the beneficiary 
from his mother, Sarah Lints, to his wife, Fannie Lints. This 
application was certified to by the officers of the Local Court of 
the order in Muskoka and forwarded by them to the officers of 
the Supreme Court, and the change of beneficiary to Fannie Lints 
described as the wife of John Henry Lints, was duly certified by 
the Supreme Chief Ranger as having been made in accordance 
with the constitution and rules of the order, and the certificate 
was ordered to be attached to and declared to he a part of the 
benefit certificate.

After the death of John Henry Lints, his mother, Sarah Lints, 
assigned to the present plaintiff, Serena Lints, all her rights 
under the benefit certificate. The money was claimed both by 
Serena Lints and Fannie Hawn, the latter being the defendant, 
Fannie Lints, and making her claim in that name. The money 
claimed ($2.000) was paid into the Court by the Independent 
Order of Foresters on October 1st, 1902, and the present action 
is brought to try the rights of the two claimants.

The appeal was argued on June 4th, 1903, before Falcon- 
bridge, C.J.K.B.. and Street and Britton, JJ.

It. V. Macphcrson, for the defendant.
./../. Warren ami C. F. Maxwell, for the plaintiff.

The following references were made in the course of the ar
guments: In re Seyton, Seyton v. Satterthwaitc (1887), 34 Ch. 
D. 514 ; Porter on Insurance, 3rd ed., p. 352 ; Joyce on Insurance, 
§§ 731 and 740; In re Browns’* Policy, Browne v. Browne 
[19031 1 Ch. 190; McKibbon v. Feegan (1894), 21 A.R. 87;
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Hutchings v. Miner (1872), 46 N.Y. 456; R.S.O. 1897, eh. 203, 
see. 151, sub-sees. 3 and 5; Book v. Book (1901), 1 O.L.R. 86; Kreh 
v. Moses (1892), 22 O.R. 307, especially at p. 309; Fisher v. 
Fisher (1898), 25 A.R. 108; Gillie v. Young (1901), 1 O.L.R. 
368; Be Harrison (1900), 31 O.R. 314; Mingeaud v. Packer 
(1892), 21 O.R. 267; 19 A.R. 290.

June 27th, 1903. The judgment of the Court was delivered 
by Street, J. [after first stating the facts as above] :—It has been 
well established in this Province that the provision in our Insur
ance Act which restricts the substitution of one beneficiary under 
a policy for another overrides any larger powers of substitution 
contained in the by-laws of the society granting the policy : Min
geaud v. Packer, 21 O.R. 267; in appeal, 19 A.R. 290.

In Re Harrison, 31 O.R. 314, it was further held that even 
where the original designation of a beneficiary was expressly de
clared to be subject to the by-laws of the society which in effect 
made the designation revocable, the power to revoke the designa
tion and to divert the benefit to another could be exercised only 
within the limits laid down by the statute.

In the present case the original designation of the mother of 
the assured ns the beneficiary was made by an instrument in writ
ing in which an unlimited power to revoke and divert, subject to 
the by-laws of the society, was expressly reserved, and it is con
tended that this express reservation of the right to revoke on the 
face of the instrument itself distinguishes the case from those 
above referred to. The original beneficiary in the present case, 
the mother of the assured, belongs to the class called “privi
leged” beneficiaries. Sub-sec. 3 of sec. 151 of R.S.O., ch. 203, 
forbids the diversion of a benefit from a beneficiary of the privi
leged class to the beneficiary not belonging to that class; the by
laws of the Independent Order of Foresters, on the contrary, 
permit the diversion of a benefit to a person who is not within 
the class defined by the Act as privileged. The defendant here, 
to whom the defendant has sought to divert the benefit, although 
described as his wife, is not in reality his wife, and claims to take
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as a “dependent”; a wife is within the privileged class; a depen
dent is not. The defendant, therefore, cannot take if the statute 
is to govern.

In my opinion the case is concluded by the rule laid down in 
He Harrison, 31 O.R. 314.

The reservation on the face of the instrument by which the 
original designation was made, of the right to revoke the designa
tion and divert the benefit to another, is no stronger as a matter 
of legal construction than where the original designation is de
clared on its face to be subject to by-laws which give the same 
rights. The statute has been declared to override the by-laws in 
the latter ease, and it must, therefore, do so in the former. The 
attempt of the assured to divert the benefit from his mother to 
the defendant, who was not his wife, but merely a dependent, not 
within the privileged class, being contrary to the statute, availed 
nothing, and the mother was at the time of his death the only 
beneficiary. The plaintiff, as assignee of the rights of the mother, 
is therefore, entitled to the proceeds of the certificate now in 
Court. e

The appeal must be dismissed with costs.

Notes :

Ruler of Benevolent Societies Regarding Change of Béné
ficiait.

The efficacy of the rules of a benevolent society in Ontario as 
controlling the insurance contract depends on two things, name
ly (1) convention, and (2) the effect on that convention of the 
Ontario Insurance Act. Where the question is one of the status 
of a member, or of the amount to which he becomes entitled, the 
assured is bound by his agreement to he governed by the rules: 
where the question is one of change of beneficiary, the Ontario 
Insurance Act governs if the rules are at variance therewith.

The rule last above-mentioned was first laid down in Miu- 
grand v. racier (1891), 21 O.R. 207 ; (1892). 19 A.R. 290. The 
facts there were: Arthur Mingeaud. whose second wife. Christina
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Mingeaud, was the plaintiff in the action, was insured in the An
cient Order of the United Workmen, a benefit society, incorpor
ated under It.S.O. 1877, ch. 107, as amended by 41 Viet. ch. 8, 
sec. 18 (0.) (now It.S.O. 1897, ch. 211). On tiie 28th of Janu
ary, 1888, after the death of his first wife, Annie, he obtained the 
cancellation of the existing certificate, and the issuing of a new 
one, by which the insurance money was made payable to his 
three children. After this he married the plaintiff, and on the 
1st of June, 1889, at his request, a second change was made, and 
a new certificate was issued, making the insurance money pay
able to his second wife, lie died on the 19th of November, 1889. 
The matter came on for trial in the form of an interpleader issue. 
The insurance money was claimed by the plaintiff, under the 
certificate of June, 1st, 1889; by the defendants under that of 
January 28th, 1888. Street, J. (with whom, in the Court of Ap
peal, Osier and Maclennan, JJ.A., agreed), held that the Bene
volent Societies Act (R.S.O. 1877, ch. 167, as amended by 41 
Viet. ch. 8, sec. 18(0.), now 1897, ch. 211) must govern, and that 
by its provisions moneys which became payable under the rules 
of the society go to those entitled under those rules, and that, 
while by .11 Viet. ch. 22 (0.), the provisions of ch. 136, R.S.O. 
1887. “an Act to secure to wives and children the benefit of life 
insurance,” were applied to benevolent societies, it was not in
ti tided to restrict or interfere with any existing legal methods 
of dealing with policies. “It cannot be supposed,” he remarked, 
at p. 269, “that the Legislature intended by simply applying the 
provisions of ch. 136 (R.S.O. 1887) to societies incorporated un
der eh. 172 (now 211 ), to sweep away the right of those societies 
of making rules providing for the application of moneys under 
their beneficiary certificates. These rights had been expressly 
conferred by statute, and they are not to be taken away except 
by express enactment. I find neither here; and, therefore, the 
right to make these rules must be taken to exist, and the person 
entitled under the rules of the society here in question to the 
money payable under the certificate in question, must be held en- 
titled to it.” The Divisional Court, Armour, C.J., and Falcon- 
bridge, J. (who were upheld, in the Court of Appeal, by Ilagarty, 
C.J.O.. and Burton, J.A.), held that the Ontario Insurance Act 
governed and modified and controlled the rules of the society so 
far as they were inconsistent with it. The Act, 51 Viet. ch. 22, 
applying the provisions of ch. 136, to benevolent societies, was 
passed on the 23rd March, 1888. By that Act “contract of in
surance,” “policy of insurance,” and “policy,” were made to
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include beneficiary certificates. In the result the insurance 
moneys were held payable to the children, who were named in 
the certificate of 28th January, 1888, and who were, under K.S.O.
1887, eh. 136, beneficiaries under a trust, and not to the insured’s 
second wife, in whose favour the insured had had the certificate 
of June 1st, 1889, issued, and who was not one in whose favour, 
under that Act, the trust could be altered.

The section in K.S.O. 1887, eh. 136, which applied, is section 
5 (now to he found in the Ontario Insurance Act, K.S.O. 1897, 
eh. 203, section 159 (1)), and reads as follows:

In case of a policy of insurance effected by a married 
man on his life is expressed upon the face of it to he for the 
benefit of his wife, or of his wife and children, or any of 
them, or in ease he has heretofore endorsed, or may hereafter 
endorse, or by any writing identifying the policy by its num
ber, or otherwise, has made or may hereafter make a declara
tion that the policy is for the benefit of wife or of his wife 
and childen, or any of them, the policy shall enure and be 
deemed a trust for the benefit of his wife, or for her separ
ate use, and of his children, or any of them, according to 
the intent so expressed or declared, and so long as any ob
ject of the trust remains, the money payable under the policy 
shall not be subject to the control of the husband or his cred
itors, or form part of his estate when the sum secured by the 
policy becomes payable; but this shall not be held to inter
fere with any pledge of the policy to any person prior to 
such declaration.

The decision in Mingcaud v. Packer was followed in Neilson 
v. Trusts Corporation of Ontario (1894), 24 O.R. 517. In Octo
ber, 1886, an endowment certificate upon the life of T. 11. 1)., a 
widower with one child, M. R. I)., was issued by The Canadian 
Order of Foresters, a benefit society, the sum secured thereby be
ing designated by a clause therein as payable to M. R. 1). In Feb
ruary, 1888, the insured, having married again, indorsed on the 
certificate a writing revoking the original designation and direct
ing payment to his wife, G. M. 1). In November, 1890, his wife 
having died, he indorsed on the certificate n direction that pay
ment should be made to his executors, administrators and as
signs. He died in March, 1893, a widower, leaving two children, 
M. R. D. and O. B. I). him surviving. By his will, dated in July,
1888, he left all his estate to his children in equal shares. The 
defendants were appointed administrators with the will an
nexed of the estate. The question submitted for the opinion of
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the Court was: How should the* insurance money be distributed 
by the defendants under the endowment certificate and the in
dorsements thereon ? MaeMahon, J., held that there was no power 
in the deceased to revoke the direction in policy for the payment 
to his daughter, M. 11. 1).. and to make a direction for payment 
to his then wife : R.K.O. 1887, ch. 13ti, see. 5. and Mingeaud v. 
Packer (ante). It was said, however, that by virtue of 53 Viet, 
ch. 39, T. II. 1). might, when he made the indorsement of the* 17th 
November, 1890, have transferred or limited the benefits of the 
policy in any proportion he wished, between his children. Rut, 
while he might vary, he could not destroy the trust created by 
the policy, and declare a new trust which would or might deprive 
his children (his wife being dead) of all benefit in the trust. The 
new trust being in favour of the executors, administrators and 
assigns of the deceased, the fund would be applicable to the pay
ment of debts, and it might result that, after this done, there 
would be nothing remaining. The Act would thus be rendered 
nugatory.

In Re Clark and Provincial Provident Institution (1895), 15 
C.L.T. 239, Robertson, J., held that a by-law which charged upon 
the certificate issued by the benevolent society in question a debt 
due to the society by a member, not for assessments on the pol
icy, could not be invoked to the detriment of a beneficiary. lie 
said : “I think it contrary to the spirit of the Act (R.S.O. 1887, 
ch. 136) to authorize anything on the part of the assured which 
will subvert or interfere with the amount payable under the pol
icy for the benefit of the wife and children. . . . If the as
surers have the right to deduct this debt which the assured con
tracted with them, the assured could have incumbered the policy 
to the full amount thereof, thus frustrating the very object of the 
Act.

In Re Harrison (1899), 31 O.R. 314, the certificate issued to 
John Harrison by the fi. T. R. Insurance and Provident So
ciety stated on its face that it was subject to the provisions of 
the by-laws, rules and regulations of the society. One of the by
laws provided for the payment of the insurance money to any 
person nominated by indorsement upon the certificate of mem
bership. and, further, that, such indorsement was subject to re
vocation . . . by a revocation in writing on a separate 
paper signed by the member in the presence of.at least one sub
scribing witness. Harrison, by indorsement on the certificate, 
directed that all money accruing upon it should be paid to his 
wife upon his death : but subsequently by will directed that only
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a portion of it should be paid to her, and the balance to his bro
thers and sisters. The will was brought to the notice of the so
ciety, and they acted upon it ‘as a revocation in writing on a 
separate paper.’

This was the strongest case that had come before the Courts 
in favour of interests apart from those of the wife and children, 
and establishing the authority of the rules of the benevolent so
ciety as against the provisions of the Insurance Act, li.S.O. 1897. 
ch. *203. sec. 159.

Chancellor Boyd considered that the distinction between this 
case and Mingeaud v. Packer (ante) was a tangible one. In the 
latter ease the certificate under which the successful parties 
claimed was made payable to them unconditionally on its face, be
ing thus expressed, “that the person insured was entitled to par
ticipate in the beneficiary fund of the order to the amount of 
$2,000, which sum shall at his death be paid to his children.” In 
the Ilarrison Case the certificate read “is entitled in his lifetime 
while such member to the benefits of the said society under and 
subject to the by-laws, rules and regulations thereof”; and “this 
certificate is issued upon the condition that the said member and 
his widow etc. . . . are to be subject to the provisions of 
the by-laws, rules and regulations of tin1 society.” The learned 
Chancellor, therefore, thought that the distinction was sufficient 
“to cause the scale to turn in favour of the opinion expressed by 
the trial Judge (Street, J.'. and by two of the Judges in Appeal 
(Osier and Maclennan, JJ.A.), that the rules of the society are 
so incorporated with the contract of insurance on its face that 
they remain operative by express convention, and so exclude the 
general terms of the statute.” The Divisional Court, composed 
of the same Judges that decided Mingeaud v. Packer, i.c., Ar
mour. C.J.. and Faleonbridge, J., however, considered the case 
just cited was conclusive in establishing that the insurance was 
subject to the provisions of the Ontario Insurance Act, R.S.O. 
1897, ch. 203; and the by-laws and rules of the society, in so far 
as they were inconsistent with such provisions, were to be re
garded as modified and controlled by them, and hence the at
tempted revocation of the endorsement in favour of the wife was 
a nullity.

The principle enunciated in the above cases received another 
exemplification in the recent case of Gillie v. Young (1901), 1 
O.L.R. 368. There one William Young, who had taken out a cer
tificate in the Catholic Order of Foresters, in which his brother, 
John Young, was named as the beneficiary, attempted by a will,
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made a few days before his death, to divert the insurance money 
to Mary Ann Gillie, the wife of A. Gillie, one of the executors of 
the deceased and plaintiffs. The executors sought in this action 
a declaration of the rights of the parties as to the insurance 
money.

One of the by-laws of the Order provided that “no will shall 
be permitted to control the appointment or distribution of, or 
rights of any person to. any endowment payable by this Order.”

Falconbridge, J.. who rendered the trial judgment, thought 
the ease depended upon the contract of membership. The en
dowment certificate was based on the application, which put the 
beneficiary under an obligation to observe the laws and regula
tions of the order. The object of the organization was to pro
mote friendship, unity and true Catholic charity among its mem
bers. . . . Unity in associating together for mutual support,
in sickness and death, and in making suitable provision for the 
widows, orphans and defendants of deceased members. It was 
not a contract of insurance, and so the money in question must 
go in the direction assigned to it by the rules of the Order, and the 
contract of the deceased member, lie, therefore, gave judgment 
for the defendant. His decision was reversed by a Divisional 
Court composed of Boyd. C., and Ferguson, J. It was held that 
the Order was legally entitled to carry on the business of insur
ance in Ontario by virtue of 55 Viet. eh. 30, sees. 10. 22 (2) and 
27 iO.) (Insurance Corporations Act), and R.S.O. 1897, eh. 
203, see. 60. and the measure of its liabilities and powers must be 
tested by the provisions of the Ontario Insurance Act (ch. 203) ; 
the certificate in question was a “contract of insurance” within 
the meaning of the last-mentioned Act; that the rules of the Or
der. so far as they were inconsistent with the provisions of the 
Act. were modified and controlled by such provisions; and. there
fore. the benefits of the certificate passed by virtue of the will to 
(lie legatee, although the rules of tin- Order provided that no will 
should be permitted to control.

It is to be noted that in the (Ullif ('use the beneficiary was not 
a “preferred beneficiary” within the meaning of section 159 of 
The Ontario Insurance Act. as was the case in the preceding 
cases noted. The powers of revocation and re-apportionment, 
given by sections 158 and 160, might, therefore, if they existed 
under the circumstances of this case, be properly and legally ex
erted to take from the defendant the whole of the benefit.

See also note to Cornwall v. Halifax, 2 C.L.R., Part 1, at p.
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[IX THE COURT OF APPEAL FOR ONTARIO.]

Hanoi'E Provinciale v. Charbon seau.

Banks and banking—Liability of muiuigcr to bank—Alteration of promissory 
note—Négligence—Test of—Instructions disobeyed.

The manager of a branch hank was instructed to obtain a joint and several 
note from certain parties who were making the note as collateral security 
for advances by the bank to a partnership. Instead of so doing, he inad
vertently accepted a joint note only. Subsequently having discovered 
the mistake, he. with the consent of some only of the makers, inserted 
the word “We” instead of “I” and before the word “ promise ” the 
words “ jointly and severally.” It apjieared that neither the general 
manager of the bank nor its solicitor when consulted by the branch man
ager appreciated the fact that the alteration made v«tinted the security. 
It also appeared that, before the alteration, it made no practical differ
ence whether the note were joint and several or joint merely, two or 
perhaps three of the makers is-ing perfectly good for all the money ad
vanced. The bank, having failed in an action brought against the makers 
of the note, on the ground that the effect of the alteration was to «lis- 
charge all the parties to the note from liability,* brought action against 
the manager to recover damages for his negligence.

Held. Onij:r, J.A.. dissenting, that the disregard of instructions by the 
manager was the cause of the loss to the bank, but it being equally true 
that hut for the alteration there would have been no loss to the bank 
and the manager having reasonable grounds to believe that the altera
tion would be acquiesced in by the parties to the note and having more
over acted under the advice and with the cognizance of the plaintiffs’ 
officials the manager was not liable in substantial damages for the con
sequences of his mistake.

Stafford v. Bell (188ft) ft A.R. 273, followed.
Judgment of Meredith, C.J., affirmed.

Appeal by the plaintiffs from the judgment of Meredith, C.J.

The action was against the local manager at Ottawa of La 
Banque Provinciale to recover damages for his negligence in con
nection with a promissory note upon the security of which the 
bank lent five thousand dollars.

The Citizens’ Exchange and Loan Agency discounted paper 
under that name with the plaintiffs to the amount of nearly 
$5.000. As collateral security for the advances, a note for $5,000 
was given to the plaintiffs, made by E. C. Arnoldi, E. 1). Arnold! 
and II. L. Bowie, being the members of the said partnership, in

* See Banque Provinciale v. Arnoldi, [1901] 2 O.L.R. fi24.
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their individual names, and by W. Bowie, King Arnoldi, Kirby 
and St. Jacques. Subsequent to the signing of the note, the 
manager of the hank discovered that the note was a joint one 
merely, and not joint and several. He thereupon, with the ac
quiescence of two of the makers altered the note to read “joint 
and several.” These words he subsequently struck out on the 
advice of the solicitor for the hank. This note fell due on the 
10th of May, 1902, the debt of the Loan Agency to the plaintiffs 
being then $4,800, and a new note for that sum, made by all the 
former makers except King Arnoldi, was given to the plaintiffs.

The action was tried at Ottawa Spring Non-Jury Sittings, 
1902, before Meredith, C.J.

W. II. Barry, for plaintiffs.
W. D. Hogg, K.C., for defendant.

June 20th, 1902. Meredith, C.J. :—This is an action against 
a local manager of a bank to recover damages for his negligence 
in connection with a promissory note, upon the security of which 
the bank lent $5,000 to a company.

It is clear, I think—the position taken by Mr. Barry—that 
the cause of the loss was the alteration of the note by the man
ager, with, as I find, the assent of two of the guarantors or the 
makers of the promissory note, Bowie and E. C. Arnoldi, he hav
ing made an alteration in the note by inserting the word “We” 
instead of “I,” and, before the word “promise,” “jointly and 
severally.” It has been held, I understand, in an action brought 
against the makers of that note, that the effect of that alteration 
was to discharge all the parties to the note from liability, and, 
through the company being insolvent, practically, the bank has 
lost its money.

There is no doubt the manager was instructed to obtain a 
joint and several note; and the reason for that is probably to be 
found in what Mr. Barry has told me as to the law of the Pro
vince of Quebec—I do not know how that may be—that accord
ing to the law of the Province of Quebec it is a joint note, and
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when judgment is obtained it is against the several makers for an 
aliquot part of the amount of the note according to the number 
of the makers or parties to it. So that if this were a promissory 
note in the Province of Quebec, it would be very important, in 
that view of the law, that the note should be joint and several. 
However, in this Province it made very little difference whether 
the note was joint or joint and several. Certainly it made abso
lutely no difference in this case; because all the makers were 
good, and two of them were perfectly good for all of the money 
that had been paid—perhaps three of the makers—if the altera
tion in the note had not been made. Therefore, from that act of 
disobedience of instructions, no damage accrued to the bank. 
They were in just as good a position, and could have recovered 
the amount of their claim just as well, as if the alteration had not 
been made.

I cannot find it was actionable negligence on the part of the 
manager to make that alteration in the circumstances in which it 
was made, although the alteration in law, as I have said, vitiated 
the security.

But even the general manager of the bank did not know that 
that was the law. He said, in giving his testimony, that he 
thought it would be wrong—it would be morally wrong, I sup
pose—to make the change without the assent of the party ; but he 
had no conception apparently that the effect of it was to destroy 
the security.

Now, it does seem to me a most extraordinary thing that any 
board of directors in circumstances such ns these, with their gen
eral manager ignorant of the effect of the act which was done by 
the defendant, should think that they were morally justified in 
bringing an action against a subordinate officer—that they can 
think they are justified in bringing it for the technical breach of 
the instructions in not getting a joint and several promissory 
note, when he got a note which for all practical purposes was ab
solutely as good as the note he was instructed to get. It passes 
my comprehension that any body of business men could feel that 
they were warranted in bringing an action against a subordinate
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officer and seeking to make him pay for their loss in circum
stances such as that. It is fortunate that the law does not permit 
them, in my view, to do what they desire to do by thus acting. I 
regret extremely that after what was said, after having become 
aware of the circumstances, and of the view of the law that was 
entertained by the Court, these gentlemen did not see their way 
to adopt the reasonable proposition that was assented to by Mr. 
Hogg, that the action should be dismissed without costs. I think 
it would have been very much more to their credit than the course 
they have taken. However, they are entitled to stand upon their 
strict rights; but, in giving them the utmost they are entitled to, 
I am doubtful that I should even go so far as I do—I am very 
much doubtful whether I ought not entirely to dismiss the action 
—whether, in respect of the alteration of the note, I should not 
dismiss the action upon the ground that the manager’s negli
gence has not been proven.

I should have added that the solicitor of the bank was con
sulted with regard to the matter, and even he does not seem to 
have appreciated the position. And yet this unfortunate bank 
manager, in a subordinate position, is expected to know the law, 
and to be answerable for the consequences of his mistake arising 
from his not knowing the law.

However, though it may not make practically much differ
ence I think the proper course will be that I should give judg
ment for nominal damages; and I therefore direct that judgment 
be entered for the plaintiffs for three cents, with costs on the ap
propriate scale, and with a set-off to the defendant.

From this judgment the plaintiffs appealed to the Court of 
Appeal. The appeal was argued before Moss, C.J.O., Oslfr, 
Maclennan, Garrow and Maclaren, JJ.A.

Aylesworth, K.C., and Barry, for the appellants.
Hogg, K.C., for the respondents.

June 29th, 1903. Moss, C.J.O. :—The action of the defendant 
in accepting a promissory note which was not joint and several
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and did not bind the parties jointly and severally was undoubt
edly a breach of the instructions which he received from his su
periors. And if the plaintiff’s loss had been occasioned by that 
act, the defendant would have to make good the amount. But 
the form of the note which he did take was sufficient to secure to 
the bank the liability of the parties in this province as effectively 
to all intents and purposes as if the note had been in the exact 
form called for by his instructions. And, therefore, no more than 
nominal damages to the plaintiffs resulted from that act or omis
sion.

The next enquiry is, should the defendant be held liable for 
the consequences of his subsequent act? Because of his instruc
tions, and probably also because l>e was more cognizant of the 
laws of Quebec than of Ontario, the defendant naturally at
tached importance to the note being expressed to be joint and 
several. And upon discovering that it was not in that precise 
form, it was to be expected that his mind would be directed to 
endeavouring to repair what he thought was a material objection.

It cannot be said that he had any intention of injuring or im
pairing the plaintiff’s position, or that he was guilty of miscon
duct in that sense. Ilis object was to do something which would 
improve the plaintiff’s position if possible. The case is not one 
of intentional injury to his employers, but of an act done in good 
faith and with a purpose meritorious in itself.

The question is, did the defendant exercise such a reasonable 
degree of skill, care and diligence as was required of him under 
the circumstances, or did he show such a want of capacity or want 
of attention to the plaintiff’s interests as to render him respons
ible for the loss which occurred. And that is a question to be de
termined upon the circumstances of the case, taking into consid
eration the plaintiffs’ knowledge of the defendant’s capacity and 
fitness for the position, their subsequent knowledge of what had 
been done, and their attitude with regard to it before the loss had 
actually occurred.

The defendant was of course bound to exercise reasonable 
care and diligence in looking after and protecting the plaintiffs’
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property in his possession or under his control, including, of 
course, the promissory note which he had received for the plain
tiffs upon the transaction in question. But the plaintiffs cannot 
expect their managers or cashiers to be infallible, or that they 
may never fall into an error of judgment, save at the peril of 
having to make good any loss occasioned by the mistake. Nothing 
higher would be required of the defendant in his position than 
reasonable skill and ordinary diligence, by which is understood 
such skill as is ordinarily exercised by persons of average capa
city engaged in similar pursuits. A loss caused by an act or step 
which a hanker of experience acting in similar circumstances 
might be liable to do or take is not a loss for which the hank can 
look for indemnity from the person whose error caused the diffi
culty.

In the present case the evidence shows that the defendant 
wrote the words “jointly and severally” into the note with the 
idea of making it conform to the intention of the parties and 
under the belief that all the parties to it would assent to the 
change and ratify it by their initials. Two of the parties to the 
note by their words and conduct led him to that conclusion, and 
it was not until after the words had been written that doubts 
were raised, and he was led to think that he had acted prema
turely. Upon that he hesitated as to whether he should present 
the altered note to the other makers, and was led to conclude not 
to do so. Ilis next proceeding was what any prudent person 
would adopt. He consulted the hank’s solicitor and was advised 
by him that under the circumstances the validity of the note was 
not affected. This advice would of course tend to strengthen his 
conclusion not to endeavour to get the initials of the other makers 
tc the alteration. The defendant afterwards informed the gen
eral manager of what had taken place. He did not take the posi
tion that the note was rendered invalid, and the only suggestion 
or direction he gave to the defendant was to see that the next 
note was in proper form. The opinion of the general manager 
and of the solicitor appeared to coincide, that no harm had been 
done by the writing on the note, and seemed to render it unneces-
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sary for the defendant to take immediate action. The evidence 
as a whole seems to me to relieve the defendant from the charge 
of gross negligence which it was incumbent upon the plaintiff* to 
establish. He cannot be said to have been guilty of negligence 
in the sense that lie acted in a manner in which no person in his 
position exercising ordinary care ami judgment would have 
acted. Under the circumstances he had reasonable grounds for 
supposing that what he was doing would be implemented by the 
parties to the note, and his action after the difficulty arose was 
under the advice and with the cognizance of the plaintiffs' offi
cials. That in the result his judgment proved to be wrong and 
his act prejudicial to the plaintiffs is not enough in my opinion 
to render him liable: Stafford v. firll (1880), 31 C.P. 77: 6 A.R. 
273.

I think the appeal should be dismissed.

Garrow, J. :—I agree.

Osler, J.A. :—The defendant was the salaried manager of the 
Ottawa branch of the plaintiff bank. A partnership firm, styled 
the Citizens’ Exchange and Loan Agency applied to him for a 
loan or credit of $0,000, which, after some correspondence with 
the plaintiffs’ head office, the defendant was authorized to grant 
on its being collaterally secured hv the joint and several promis
sory notes of certain named persons. A note signed by these per
sons was handed to the defendant by a member of the firm, and 
a note of the firm at a shorter date was discounted and the money 
advanced to them thereon. By some oversight on the defendant’s 
part the collateral note accepted by him, instead of being the 
joint and several note of the makers, in accordance with his ex
press instructions, was their joint note only. Shortly afterwards 
the defendant became aware of his error and sent for two of the 
makers, one of whom was a member of the firm, ami pointed out 
the mistake. The defendant said that either a new note should 
be obtained, or the erroneous one corrected.

According to the evidence at the trial these two makers 
“seemed to be satisfied’’ to adopt the latter course, and he there-
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upon wrote in the words “jointly and severally,” the “under
standing” being that “we were to go round the makers and get 
them to initial” the alteration. That is “to get them to consent 
to it.” Then Arnold! said that he did not care about writing 
these people, i.c., the other makers again, and the defendant in
ferred from the course of the conversation that they might refuse 
to initial the alteration and that it would be better for the bank 
that the note should remain as it was. Arnoldi said if you will 
keep the note like that I will make sure that the next note (the 
renewal) will be a joint and several one, better hold this note 
like that till it comes due and I will give you a note made pro
perly. The defendant in consequence made no attempt to get 
the alteration initialed, and shortly afterwards took it to his 
solicitor, told him the facts, and asked what he should do. The 
latter advised him not to erase the added words, but to trace a 
line through them with his pen, which he accordingly did. When 
the time came to renew the note, a renewal was brought in the 
required form, which the defendant accepted without noticing 
that it had not been signed by one of the substantial parties, one 
King Arnoldi, and his signature never was in fact obtained to it. 
The bank was advised that the omission did not affect the lia
bility of the other makers. An action was brought against all 
the makers of the first note, including King Arnoldi, and against 
those who were parties to the second note. By this time the 
alteration of the original note had been discovered by the sure
ties, and the result of the action so far as that note was con
cerned was that they were held to have been discharged by the 
alteration. The action also failed as to those sureties who had 
actually signed this second note on the ground that the bank had 
omitted to secure King Arnoldi as a party to it, and on the fur
ther ground that having been made in ignorance of the alteration 
of the first one, in consequence of which the sureties had been 
discharged, there was no consideration to them for making the 
second one.

The question is whether under these circumstances the plain
tiffs have any ground of action against the defendant founded 

33—C.L.R. ’03.
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upon his negligence in respect of any of these transactions. Ilis 
first act of negligence was that of taking the original note in the 
form of a joint note only contrary to the plaintiffs’ express in
structions to accept only the joint and several note of the pro
posed makers. It is evident from the correspondence between 
the defendant and his superiors that the latter for some reason 
attached great importance to this point, and it cannot be denied 
that in taking the security in the form in which he had been told 
not to take it there was a negligent breach of his instructions. 
No costs or damage, however, were directly sustained by the 
plaintiffs in consequence of this. The joint note of the makers 
was for aught that has been shewn quite as useful as a security 
as one on which they were liable jointly and severally, and I 
therefore agree with the learned Chief Justice at the trial that 
inasmuch as the damage the plaintiff* complained of did not flow 
from this act of negligence, nominal damages only are recover
able by them in respect of it. The further ground of negligence 
is the alteration by the defendant of the first note and his omis
sion to have such alteration assented to and confirmed by the 
makers. To this their loss was no doubt directly attributable. It 
is unnecessary to comment upon the defendant’s neglect to have 
the second note signed by all the makers, because even had he 
done so. the bank, having regard to one ground on which those 
who signed it were exonerated, namely, the alteration of the first 
note, would have been in no better position. Differing with some 
regret from my learned brethren, and with a natural distrust 
under the circumstances of my opinion, I cannot but think that 
the defendant ought to be held guilty, in respect of what I am 
now dealing with, of culpable negligence. He had applied for 
and had accepted for reward an important position in the plain
tiffs’ service. It was his duty to exercise in the performance of 
the business entrusted to him and in looking after and protect
ing his principals’ property in his custody a reasonable degree of 
skill, care and diligence. Whether he was or was not fully alive 
to the possible consequences of his act and its effect, if not
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assented to by all of the makers upon the plaintiffs’ security, it 
was, upon the mildest view which can he taken hy it, as a matter 
of practice of hankers, irregular, and to a person occupying 
his situation, its imprudence and danger ought to have been 
manifest upon the slightest reflection. A perfectly safe alterna
tive was open to him as he knew of procuring a new note of all 
the parties. Instead of taking this course, he adopted the doubt
ful and hazardous one of altering or tampering with the existing 
security without the authority of the makers, incurring thereby 
the risk of its destruction if they refused to confirm what he had 
done. Then at the instance of one of the principal debtors, he 
made no attempt to obtain the consent of the other makers to the 
change. If the ease turned upon this omission it may be that the 
advice he afterwards seems to have obtained might repel the 
charge of negligence as to it, but I fail to see how that advice, or 
the solicitor’s opinion, whatever it may have been, as to the effect 
of the alteration, can relieve him of the imputation of negligence 
in fact, having regard to what I think were his duties in the 
situation he held in the bank’s service, duties in this respect, as it 
seems to me, of the simplest and most obvious character. The 
facts are not in dispute, and it is open to this Court to draw 
therefrom an inference different from that which commended 
itself to the learned trial Judge. I do not think that any pur
pose would be served by a discussion of the authorities, the lead
ing ones are referred to in Stafford v. Bell (1880), 31 C.P. pp. 
85, 86 ; Bowstead on Agency, 2nd ed„ secs. 45, 56, 57 ; Evans on 
Agency, 2nd ed., 282; Mecliem on Agency, secs. 493, 494. 495, 
500; Williams v. McKay (1885), 53 Am. Rep. 775, and the re
sult which has been arrived at by the other members of the Court 
also rendered it needless to discuss the question of damages as 
to which Selz v. Collins (1893), 55 Mo. App. 55; Whitney v. 
Merchants* Union Express Co. (1870), 104 Mass. 152, and First 
Nationale Bank of Trinidad v. First National Bank of Denver 
(1878), 4 Dillon, U.S. Cir. Court Reports 290.

I think the appeal should be allowed.
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Maclennàn, J.A. :—But for the different opinion of my 
brother Osler, I should have had no hesitation in affirming this 
judgment; and having given the case very full consideration, I 
am still of that opinion.

I think the defendant was bound by law to bring to the dis
charge of his duties, the ordinary degree of skill and knowledge 
which would reasonably be expected from persons occuping his 
position: per Parks, B., and Jarvis, C.J., in Jenkins v. Beiham 
(1854), 15 C.B. 185. The knowledge and skill of such persons 
vary. There is no school or college where fitness for such posi
tions can be acquired, and it must be obtained by service in in
ferior positions, and by experience. One manager may be a per
son of long experience, and may have large and minute know
ledge of his duties and of the laws relating to them, and another 
may be a person of recent appointment, new to its duties and 
responsibilities, without experience and without much knowledge 
of the law beyond what he has picked up in the inferior positions 
through which he has risen. The exigencies of banking business 
require the services of managers not only of the men of long ex
perience, but also of the men of recent appointment. The defen
dant was a young man appointed and acting as manager for the 
first time, and his salary was $1,000 a year, with aspirations to 
$1,200. He had been appointed on the 19th February, 1898, and 
the acts of negligence complained of occurred less than nine 
months afterwards. These acts related to a promissory note of 
$5,000, which was to be obtained as security for an advance to a 
partnership firm of which one E. C. Arnoldi was a member. The 
defendant's instructions from the head office were to procure a 
joint and several note from the parties who were offered as sure
ties. Unfortunately the note was drawn as a joint note merely, 
and not joint and several, was signed by all the parties, was 
brought to the defendant, who accepted it, and advanced the 
money upon it, without observing that it was not a joint and 
several note. This lie discovered a few days afterwards, and sent 
for Mr. E. C. Arnoldi, and drew his attention to it. Mr. Arnoldi 
said the omission was an oversight, and that he had intended to
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make it joint and several. Thereupon the words “jointly and 
severally” were inserted by the defendant with Mr. Arnoldi’s 
concurrence, and it was arranged that they should go together to 
the other parties to get them to approve of the alteration. This 
was never done, Mr. Arnold! and Mr. Bowie, the only other 
signers who were aware of the alteration, not caring to go round 
to get the approval of the others. Some days afterwards the 
manager struck his pen through the words which he had inter
lined on the advice of the bank’s solicitor, whom he consulted, 
and who was of the opinion that the original validity of the note 
was not impaired. There is little, if any, evidence of the degree 
of skill and knowledge which could reasonably be expected from 
a new manager, such as the defendant, as to the effect of what 
he did, that is, the alteration of the note and the subsequent can
celling of the alteration ; the opinion of the solicitor is some evi
dence, for as the bank’s solicitor thought the alteration harmless, 
it would be quite unreasonable to expect the defendant to know 
that it was otherwise. Again, when the facts were made known 
and explained to the plaintiffs’ general manager, it seems not to 
have occurred to him that the validity of the note had been im
paired or destroyed, and the defendant could not be expected to 
have a greater degree of skill and knowledge than his superior 
officer possessed. It was a pure question of law whether what 
was done avoided the note. The plaintiffs brought an action 
upon it, and the question whether or not it had been invalidated 
was seriously argued both at the trial and on appeal in this Court, 
eminent counsel for the plaintiffs contending that its validity 
had not been impaired by the alteration : 2 Ont. L.R. 624.

Under these circumstances I think it would be too much to 
expect the defendant to possess such a knowledge of the law as 
would have prevented him from endeavouring to comply with his 
instructions by the means which he used for the purpose. It was 
also argued that the plaintiffs’ loss was due to actual disobedi
ence to instructions in taking a joint note instead of one which 
was joint and several. It is, of course, quite true that if that 
mistake had not been made, there would have been no occasion



COMMERCIAL LAW REPORTS. [VOL.490

to make the alteration, and so the disregard of instructions was 
the cause of the low. But it is equally true that but for the 
alteration there would have been no loss. The liability on the 
joint note being quite as complete ns upon a joint and several 
one. I think the judgment right on this point also, and that the 
appeal should be dismissed.

Maclaren, J.A. :—Damages arc claimed by the bank from its 
late local manager at Ottawa on two grounds:—(1) breach of 
instructions and negligence in accepting a joint note instead of a 
joint and several one; and (2) the subsequent alteration and 
consequent voidance of this note by inserting the words “jointly 
and severally.” His liability on the first ground is not now ques
tioned. Meredith, C.J., who tried the case without a jury found 
against him on this point; but as the joint note was, under the 
circumstances, quite as good as if it had been made joint and 
several, and the bank suffered no damage on this account, there 
is no good ground for disturbing the judgment of the trial Judge 
in awarding merely nominal damages.

The other ground of action raises a question of greater diffi
culty. By the alteration of tin* note by defendant, the bank lost 
the amount which it had advanced, less a small sum paid on ac
count. The question to be decided is, Was this act of defendant 
actionable negligence 1 In order to answer this question the whole 
circumstances have to be taken into consideration and weighed.

In February, 1898, La Banque Jacques Cartier (now La 
Banque Provinciale) being about to open a branch in Ottawa, 
the position of local manager was offered to defendant, a young 
man, then a clerk in another bank in that city, and accepted by 
him at a salary of $1,000 a year. No special representations as 
to his capacity or qualifications were made, but his local business 
connections appear to have* been considered of consequence.

The breach of instructions in taking the joint note has already 
been dealt with. The other point which we are now considering, 
although in a certain sense having its origin in that breach, was 
not a legal or necessary consequence of it, and must, for the pur-
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pose of determining his liability, be treated independently, and 
on its own merits.

It appears that when Charbonneau discovered the mistake ns 
to the form of the note, he sent for the representatives of the firm 
which had borrowed the money from the bank. After some dis
cussion it was agreed that the words “jointly and severally” 
should be inserted in the note, and the change initialled by all 
the makers. After he had written in the words with this object, 
it was represented to him that it was in the interest of the bank 
not to ask the parties to consent to the alteration at that time, 
but to await the maturity of the note and have the renewal made 
out in the proper form. Defendant then consulted the solicitor 
of the hank, who advised him to draw his pen through the added 
words, and that the note would then be all right. The facts were 
first made known to the general manager some weeks later when 
he visited the Ottawa office, lie blamed the defendant for not 
observing his original instructions to get a joint and several note, 
and charged him to see that the renewal was in proper form. 
The general manager did not consider that the note had been 
injuriously affected by what had been done.

In seeking to determine defendant s liability we must first 
consider what was his obligation to the bank. This no doubt was 
to exercise reasonable skill, care and diligence in the discharge 
of his duties. While every one is presumed to know the law and 
ignorantia legi* nemincm excusât, it has been well said that there 
is no rule or maxim that every person must be taken to know the 
legal consequences of his acts. A high degree of skill is usually 
expected and required of those professional men who hold them
selves out as being qualified in their several callings; yet even 
here the rule is subject to important limitations. In Jenkins v. 
Kr.tham (1854), 15 C.B. 185. it is laid down by Jervis, C.J., that 
while a valuer of ecclesiastical property might properly be re
quired to know the general rules applicable to the valuation of 
such property, yet he could not be expected to have a minute and 
accurate knowledge of the law. And in Jlontriou v. Jefferies 
(1825), 2 C. & P. at p. 116, where it was sought to hold an 
attorney liable for a legal blunder, Abbott, C.J., said; “No
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attorney is bound to know all the law ; Clod forbid that it should 
be imagined that an attorney, or a counsel, or even a Judge is 
bound to know all the law.”

No doubt the knowledge of the law as to banking and us to 
bills and notes required of defendant would be much less than 
that of a professional man. And in applying to bis case the rules 
and principles above laid down, a number of considerations arise 
and must be duly weighed. Defendant’s age, his banking ex
perience (which was known to the bank before his engagement), 
the ordinary duties of such a local manager, and also the par
ticular circumstances under which he made the alteration in 
question must all be taken into account. The acquiescence in the 
proposed change by the interested parties present is also an ele
ment. So is the fact that every alteration in a note does not 
vitiate it. It is only when the alteration is material that such is 
the result. And it is often a nice question, and one respecting 
which the Courts themselves have not always been consistent, 
whether a particular alteration is material or not. Here it may 
fairly be said that it was a debatable question whether a contem
plated legitimate alteration which was only partially carried out. 
and which was speedily undone so far as that could be accom
plished, and which in that incomplete state was never sought to 
be enforced against any party to the note in reality made it void. 
The solicitor of the bank was of opinion that it did not, and this 
was also the opinion of the general manager. It is true that this 
alone might not excuse the defendant; but is it reasonable to 
require from him in his subordinate position a higher degree of 
legal knowledge or of skill than that possessed by the legal ad
viser of the bank or by his superior officer? The question of what 
was reasonable skill and care was a question of fact to be deter
mined in view of all the circumstances of the case. The learned 
trial Judge who had all the parties before him, who saw and 
heard them, came to the conclusion that the bank had not made 
out a ease of actionable negligence on this second ground. I do 
not see any sufficient grounds for disturbing his finding.
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|IN TIIE SUPERIOR COURT OF QUEBEC.]
(Court of Review.)

Denenbebg v. Mendelsohn.

Promissory note—Cession <lc liens (assignment for benefit of creditors)— 
Waiver of protest by curator.

The curator of an insolvent debtor who has assigned for the benefit of his 
creditors has no authority without the order of a Judge upon the advice 
uf the creditors or inspectors to waive protest of a promissory note of 
which his debtor was the endorser. Such unauthorized action will ex
tinguish the debtor’s liability thereon.

Tins was an inscription in review of the judgment of Curran, 
J., herein pronounced the 30th of October, 1902. The action was 
to recover the balance due on a promissory note. The facts 
appear in the reasons for judgment of Curran, J., which follow :

The defendants have been sued upon a promissory note dated 
Montreal, 22nd August, 1901, payable on the first of January, 
1902, at the Dominion Bank here, made by M. Mendelsohn, and 
endorsed by the other defendant, Moses Mendelsohn, for a balance 
due thereon of $291.64. Moses Mendelsohn, the endorser, went 
into insolvency, and Alexander Desmarteau was appointed cura
tor; the latter waived protest, the note having been filed with 
him when it became due.

Defendant, Moses Mendelsohn, met the action by two pleas, 
one an inscription in law, and the other a plea to the merits. 
Both issues were referred to the trial Court. Defendant con
tends that he owes plaintiff nothing under the note, inasmuch as 
he was not duly protested, as required by see. 51 of the Bills of 
Exchange Act of 1890. Further, that it does not appear that 
the curator was in any way authorized to waive protest, and that 
no order of a Judge was obtained by him, upon advice of the 
creditors or the inspectors of the estate. He contends that his 
right of renunciation is purely personal to the endorser, that he 
never gave his authorization to the curator to waive protest on 
his behalf, and, as a consequence, he is discharged from all obli
gation to pay the note or any part of it.
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The plaintiff replies that the curator was fully empowered in 
his quality to waive protest on defendant’s behalf.

This is a question of considerable importance. In support 
of his contention the plaintiff' cites the case of Bontin v. Cunt in 
(1897), Q.K. 12 S.C. p. 18G, in which we find the following state
ment:—“In the present ease the curator had given a waiver of 
protest, which he had a right to give, it being a matter of pure 
administration.” He also refers to the Am. & Eng. Encyclo
pedia of Law, 2nd od., vol. 4, p. 454, but the quotation is against 
his pretension: “Bv whom waiver may be given—It has been 
stated as a general rule, that the act or declaration which is to 
operate as a waiver of demand, protest or notice, must be the act 
or declaration of the person entitled to take advantage of these 
formalities, since to permit the acts or statements of another to 
have this effect would be a solecism.”

Other authorities have been cited by the plaintiff, but they do 
not seem to have any application to the point in contestation. 
The question at issue is: Had the curator a right to waive pro
test on behalf of the insolvent endorser? The scope of the cura
tor's functions is defined, 1st. by article 870 of the Code of Pro
cedure: “The curator takes possession of all the property men
tioned in the statement, as well as of the debtor’s books of 
account and titles of debt, and administers the property until it 
is sold or realized in the manner hereinafter mentioned. He has 
in like manner a right to receive, collect and recover any other 
property belonging to the debtor, which the latter has failed to 
include in his statement, except such as is by law exempt from 
seizure.” 2nd, by article 877, C.P.C. : “The curator may. with 
the leave of the Judge, upon the advice of the creditors or in
spectors, exercise all the rights of action of the debtor ami all 
the actions possessed by the mass of the creditors.”

It appears to the Court that the administration of the curator 
under article 870 is confined to that of the property, until it is 
sold or realized upon according to the rules laid down, whilst, 
under article 877, there is no room for doubt that he needs the 
leave of the Judge upon the advice of the creditors or inspectors.
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The right to waive protest on behalf of the creditors generally, 
might, perhaps, be conceded to the curator, but the Court cannot 
find authority anywhere enabling him to waive on behalf of the 
insolvent debtor. This view is borne out by (lirouard on Bills 
and Notes, under sec. 49 at p. 153, as follows:—“By the English 
Act, it is provided that, where the drawer or endorser is bank
rupt or insolvent, notice may be given either to the party himself 
or to the trustee. But as there is no insolvency law in Canada, 
that provision was left out by the Canadian Parliament. Notice 
of dishonour, in such a case, should always be given to the party 
himself, and if a trustee be appointed to his estate under the 
provincial laws, it would be prudent to repeat it to the trustee.”

By sec. 51 of the Bills of Exchange Act. the defendant to he 
held responsible under the note in question as an endorser, was 
entitled to a notarial protest. That right he admittedly did not 
waive, it is a right personal to himself, and whilst the curator 
to his estate has power to administer his property, under the 
terms of the articles cited, it cannot be contended validly that he 
has any right to deprive the defendant of any of the privileges 
conferred upon him by a special statutory enactment. The dif
ferent articles of the C.P.C. all tend to establish that the curator 
is the representative of the mass of the creditors. He administers 
the estate in their interests. When the insolvent debtor has 
rights they are carefully safeguarded, and the curator is not 
allowed to tamper with them of his own motion. Thus we find in 
article 879 of the C.P.C., as regards the sale of immovables, the 
Judge may order how the same are to be sold, upon application 
made to him by the curator authorized by the inspectors or upon 
the petition of an hypothecary creditor “after notice to the 
debtor.” The law foresees that the debtor may have something 
to say on his own behalf, and, therefore, it provides that he shall 
have notice. In the present instance, it is admitted that the in
solvent debtor was in no way consulted as to the waiver of a pro
test without which his liability ceased. There was no order of 
any Judge, even if such order could avail for anything beyond 
the interest of the mass of the creditors, and under those circum-
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stances it appears to this Court that the plaintiff has lost his 
recourse, and his action is dismissed with costs.

The appeal was held before Sir M. M. Tait, A.C.J., Tas
chereau and Loranger, JJ.

Jacobs, Pattonon and Oarneau, for the appellants.
The plaintiffs have taken action against M. Mendelsohn and 

Moses Mendelsohn jointly and severally to recover the balance 
due upon a promissory note of which one of the defendants was 
the maker and the other the endorser. The latter had made an 
assignment of his property (cession de ses biens), and Alexandre 
Desmarteau, curator appointed by the Court, had waived the 
notarial protest to the note when it matured.

The two defendants appeared, but only the endorser, Moses 
Mendelsohn, pleaded to the action. He filed an inscription en 
droit, alleging that neither he nor a Judge of the Superior Court 
had authorized the curator to waive protest; that such waiver 
moreover was a right strictly personal ; and that therefore the 
want of a valid protest discharged him from all liability.

The Superior Court (Curran, J.), on this ground, dismissed 
the action. It is against this judgment that we have inscribed 
in review.

We respectfully submit that the plaintiffs cannot be com
pletely deprived of their right of action even assuming that the 
grounds relied upon in the decision of the Superior Court are 
well founded. Judgment should have been given in their favour 
against the defendant. M. Mendelsohn, who appeared, but did 
not file a plea. The failure to serve a protest on the endorser 
could not discharge the maker of the note. We submit, moreover, 
that Ihe judgment dismissing the action as to the endorser, Moses 
Mendelsohn, should be reversed.

The parties admit that Desmarteau, curator, did not obtain 
an order from a Judge of the Superior Court authorizing him 
to waive the protest.
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The Court lias then to consider two questions: 1st, Can the 
waiver of protest be made by the curator of the insolvent estate 
of one who, were he solvent, would have the right to insist upon 
a protest? 2nd, In order to waive the protest, should the curator 
bo first authorized by a Judge of the Superior Courts • ^

1st. The law requires notice of protest to the endorser with the 
sole object of notifying him that payment of the note bearing his 
signature has been refused, and that the creditor will look to him 
for payment (see Daniels, Negotiable Instruments, vol. 2, par. 
973). It follows that such demand should be made on the person 
who can be compelled to pay. But when a trader makes a 
judicial assignment of his property, and the Court has appointed 
a curator to his estate, it is the latter only who is charged with 
the administration of the insolvent’s property; he alone who re
ceives moneys due to the insolvent and pays the creditors their 
dividends. The bankrupt himself, under penalty of a penal con
demnation, cannot receive any sum of money, nor can he make 
a payment to his creditors, since any payment so made would be 
preferential and consequently fraudulent. The insolvent then 
being unable either to receive payment or to pay, it follows that 
his creditors cannot look to him for payment of their debts, nor 
his debtors for discharge from their obligations. All should 
apply to the person whom the law has provided to represent the 
insolvent or to take his place, that is to say, to the curator.

The holder of a note endorsed by the insolvent should apply 
to the curator for payment, since the latter only has the right to 
make such payment, and if the curator refuses to pay, it is on 
him alone that the protest should be served, and it is he alone who 
may insist upon the protest or waive it.

A consistent jurisprudence establishes that a waiver of pro
test can be made by the agent or the mandatary of the endorser : 
See Am. and Eng. Ency. of Law (2nd ed.), Vo. Bills and Notes, 
p. 454. “Waiver by Agent,” note 1, p. 455.

Whether such mandatary has been appointed by the insolvent 
himself or by a judgment of a competent Court is of no import
ance. The question is whether he is mandatory or not. It is
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impossible to contend that the curator is not the representative 
of the insolvent. The main thing is that the insolvent is com
pletely deprived of the right to administer his affairs, and that 
he has. moreover, the right to intervene in certain cases provided 
for by the law (Art. 879 C.P.).

Waiver of protest is, one author says, a right personal to the 
endorser which cannot be exercised by any other person. That 
would he true if such waiver effected the alienation of a right or 
of a title. Hut it is only a renunciation of the form, and not an 
abandonment of the substance. The curator may make this sac
rifice of the form which is only an act of pure administration: 
See Esnault, “Faillites,” vol. 1, p. 462, par. 297.

A waiver of protest is no more a personal right than the aban
donment of an acquired prescription. Our Courts are unani
mous in declaring that payment by the curator to the creditor in
terrupts the prescription for the benefit of the latter. Carter v. 
McLean (1901), Q.R. 20 S.C. 395 (Lemieux, J.); Boulet v. Mé
tayer, judgment given 12th December, 1902.

In the case before the Court the curator, in order to save the 
insolvent the costs of a notarial protest, waived the same.. Tie 
evidently did not do so in order to create a debt against him whom 
his business it was to represent, but for the purpose of avoiding 
one. See Daniel, Negotiable Instruments, vol. 2, par. 1002.

2nd. Can the curator waive the protest without the previous 
authority of the Court ? Art. 870 of the Code of Procedure de
fines the powers of the curator, and Art. 877 enumerates the cases 
in which the advice of the inspectors and authority from the 
Judge are necessary. We will refer the Court to two recent and 
very exhaustive decisions treating of the powers of the curator 
under the new Code of Procedure: Ilains v. Vineberg (1898), 1 
Q.P.R., p. 426; Gagnon v. Proulx (1898), 1 Q.P.R., p. 154.

The conclusion which follows from these decisions is that au
thority from the Judge is only required for some act of proceed
ing which would incur costs and expenses proportionately large 
to the creditors of the insolvent. In the present case the curator 
in waiving the notarial protest has not incurred any costs, but
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has avoided them. The protest of bills of exchange and the 
waiver of protests are moreover only acts of pure administration : 
See Boutin v. Cantin (1897), Q.R. 12 S.C., p. 186.

Demers and Dc Lorimer, for the respondents.
Who can abandon a right? Is it he to whom it belongs, or a 

third party? Who has the right to the protest? Moses Mendel
sohn and not Alexandre Desmarteau.

The powers of the curator are defined by articles 870 and 877 
of the Code of Procedure.

The administration of the curator, by virtue of Art. 870 is 
confined to the property of the debtor until the same may be sold 
and realized upon, while, under Art. 877, there is no doubt that 
he required the permission of the Judge upon the advice of the 
inspectors or creditors. If, under our law, the debtor was de
prived of all rights, if all proceedings of his creditors against 
him were suspended, we could understand that it might be said 
that the curator is seized of all his rights. At all events, if the 
curator may, in certain cases, waive a protest for the creditors 
in general, his waiver should be approved by them and by the 
Court, and it will not bind the insolvent debtor. Such is the 
oninion of M. Uirouard in his work on Bills and Notes, sec. 
49, p. 153: “By the English Act it is provided that ‘where the 
drawer or endorser is bankrupt or insolvent, notice may be given 
either to the party himself or to the trustee,’ but as there is no 
insolvency law in Canada, that provision was left out hv the Can
adian Parliament. Notice of dishonour in such a case should al
ways be given to the party himself, and if a trustee be appointed 
to his estate under the provincial law, it would be prudent to re
peat it to the trustee.”

M. Maclaren also considers this question, namely, at see. 41. 
par. 2. sub-sec. (a), 2nd ed., p. 237: “The Act of 1890, reads:- 
‘Where the drawee is dead or bankrupt,’ following the Imperial 
Act. As there is no bankrupt law in Canada, the words were 
struck out in other places, but left in here by inadvertence. They 
were struck out by the amending Act of 1891. Where there has
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been an assignment for the benefit of creditors or an abandon
ment of his estate by a debtor under a provincial Act. present
ment should still be made to him.”

Under section 49 of the Hills of Exchange Act, the same au
thor says at p. 260:—“Sub-section 10 of the Imperial Act, al
lowing notice to be given to the trustee of a bankrupt, was 
omitted ns being inapplicable to Canada, there being no bankrupt 
law here, and the Act not recognizing or taking notice of the pro
vincial Acts relating to assignments for the benefit of creditors 
or the appointment of trustees or curators to the estate of those 
unable to pay their debts.”

It appears, therefore, from these authorities, that in England, 
where there is a bankruptcy law, it is allowable to give notice of 
protest to the trustees, but such permission to give notice to the 
trustees has been intentionally struck out of our law, and we have 
now nothing more upon this point than section 49, sub section 
(h), which says: If it is directed that notice of the refusal 
should be given to a party, it can be given either to the person 
himself or to his agent for this purpose. M. Maelaren says 
under this section, at p. 266 : ‘1 The agent should be some person 
designated for that purpose by the party, or in charge or em
ployed at his office or residence. ’ ’

The law then, has been violated, and under section 55 of the 
Bills of Exchange Act, the endorser is discharged.

The defendant, who may be sued, has a right to the notice 
mentioned in section 49, and the curator has not. It would be a 
solecism to say that the curator could waive this notice so as to 
bind the defendant. Moreover, no article of the Code declares 
that the curator is seized of all the rights of the person who lias 
made an assignment of his property ; the one who has made such 
an assignment has abandoned his property, but has not aban
doned his rights. Some of them, indeed, are formally recog
nized, as we find in Art. 879 of the Code of Procedure that the 
curator can only sell the immovables after notice to the debtor.

In the present case the endorser was not consulted. The pro
test to which he was entitled was waived and waived without any
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authority. Article 55 declares that he is discharged under such 
circumstances. In England, the law upon this point is different, 
any suit against a bankrupt without permission of the Court be
ing forbidden. (4(i & 47 Viet. ch. 52, sec. 9 (Imp.)).

Montreal, March 10th, 1903. Sir M. M. Tait, A.C.J., deliv
ered the judgment of the Court.

The defendant, M. Mendelsohn, is the maker, and the other 
defendant, Moses Mendelsohn, is the endorser upon a promissory 
note dated August 22nd, 1901, and the prosecution is to recover 
a balance due on said note.

The endorser, Moses, contests the action, alleging that the note 
was never legally protested as required by section 51 of the Bills 
of Exchange Act.

It appears that prior to the above date Moses made a judicial 
abandonment of his property under the provisions of the Code of 
Civil Procedure, and that Mr. Alexander Desmarteau was ap
pointed curator to such abandonment. The latter undertook to 
waive protest. The endorsement on the back of the note is: “To 
waive protest. Moses Mendelsohn per A. Desmarteau.”

It is admitted by plaintiff that the curator did this without 
leave of a Judge of this Court, or without the advice of the cred
itors or inspectors.

The whole question in this ease is to determine whether a cur
ator, upon an abandonment of property under the Code of Pro
cedure, can bind the insolvent by waiver of protest under such 
circumstances.

I am of opinion that he cannot do so, and I think, therefore, 
the judgment should be confirmed which dismissed the action as 
against Moses, the endorser.

The provisions of the Code of Procedure, relating to the aban
donment of property, have been adopted for the mere purpose of 
taking possession of the assets, either of a debtor who has been 
arrested upon a capias, or of a trader who has ceased his pay
ments, and of administering and distributing such assets among 
the creditors. No person can make such an abandonment except

34—C.L.B. '03.
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upon a demand made upon him, unless he has been arrested upon 
n capias. The effect of such an abandonment is to deprive the 
debtor of his property, and gives the creditors the right to have 
it sold and realized for the payment of their respective claims, 
and for that purpose the property is placed in the possession of 
the curator, who administers it until it is so sold or realized. 
With the leave of the Judge, upon the advice of the creditors or 
inspectors, the curator may exercise all the rights of action of the 
debtor, and all the actions possessed by the mass of the creditors 
—the whole with a view of collecting and getting in all the assets 
of the debtor.

The creditors, however, are not prevented by any provisions 
of the Act from taking legal proceedings against the debtor to re
cover judgment against him. There is nothing that allows him 
to plead his abandonment as a bar to their actions, neither can he 
obtain any discharge under these provisions, except to the ex
tent of any dividend that the curator may pay out of the realiza
tion of his assets. The idea of the Legislature evidently was that 
the curator could make more for the creditors out of them than 
the trader himself could do, and consecpiently he is divested of 
them. After the abandonment seizures against the movable pro
perty of the debtor are suspended (Art. 871), but as the creditors 
may sue, he certainly has the right to defend himself and to avail 
himself of any defence that the law may give him. The curator 
is not the agent or representative of the trader who abandons, 
except that be is authorized to administer his property and exer
cise his actions for the recovery of the debts. He has no mandate 
or authority to waive protest on a note any more than he would 
have authority to confess judgment in an action brought against 
the debtor abandoning.

The learned Judge who rendered the judgment of first in
stance appears to have overlooked the fact that the case was in
scribed as against both the defendants, whereas the judgment 
deals only with the judgment against Moses, the endorser, and 
does not give any judgment against the other defendant who did 
not contest.
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The judgment does not dismiss the action as against the other 
defendant. It is still open for the plaintiff to inscribe for judg
ment against him.

Judgment is confirmed with costs.

[IN THE SUPERIOR COURT FOR QUEBEC.]

(Boone CURRAN, J.)

Anglo-Canadian Music Publishers* Association, Limited 
v.

Dupuis.

Copyright—Infringement—Musical (impositions—Qui tam action—“Author” 
—Assignment of foreign copyright—Registration of, necessity for— 
Publication—Imperial copyright under 5 £ 6 Viet. ch. 4», see. 29— 
Scope of—Foreign reprints—R.S.C. 1886, ch. 62, sec. 15.

Certillcatea of registration produced from the proper branch of the Depart
ment of Agriculture at Ottawa are primd faeic evidence of due com
pliance with the requirements of the Copyright Act entitling the pro
ducing party to registration under the Act!

Section 15 of the Copyright Act applies to the assignments of Canadian, 
not <>f foreign copyright.

Anglo-Canadian Music Publishers' Association v. Shaw {infra), followed. 
It is only when the plaintiff is seeking the recovery of penalties, the moiety 

of which belong to the Crown, that he must institute a qui tam action. 
Unauthorized foreign circulation and publication is no bar to effectual 

copyright in Canada.
By virtue of 5 & (1 Viet. ch. 45. sec. 29, the importation of foreign reprints 

into Canada is illegal against the owner of the Imperial copyright in the 
imported works even though he has ineffectually attempted to secure 
Canadian copyright.

Morang v. Publishers' Syndicate (1000). 32 O.R. 393, followed.

This whs an action to restrain the importation, sale and ad
vertising of pirated copies or reprints of certain musical compo
sitions in which the plaintiffs claimed the copyright, for dam
ages, an account, and forfeiture of all copies of said compositions 
in the possession of the defendant.

The facts and pleadings sufficiently appear in the judgment.

Maclennan, K.C.. and J. J. Meagher, for the plaintiffs. 
Beaudin, K.C., and St. Germain, for the defendant.
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November 13th, 1903. Cvrran, J.t—Plaintiff, by its petition 
and action, act* forth : That it is the owner and proprietor of 
registered copyrights for the Dominion of Canada of the following 
musical eom posit ions : ‘4 Do rot hy, ” “ I )addy, ” “ Alice, Where Art 
Thout” “Love** Old Sweet Song,” “Calvary,” and “Fantasia 
upon Gounod’■ Faust.” That defendant had been advertising 
and offering for sale and disposing of unauthorized and counter
feited copies of said musical compositions, American reprints, in 
his departmental store in the city of Montreal, without the 
knowledge or consent of plaintiff and against its will. This con
duct on the part of defendant it alleges has caused great loss and 
damage to it. Plaintiff sets forth the dates of the registration of 
its copyright, and, in conclusion, asks that defendant be con
demned to pay two thousand dollars damages; that he be en
joined to immediately cease, under all the penalties of the law, 
the importation, publication, sale and advertising of counterfeit 
copies or reprints of the above musical compositions. That 
then he he ordered to render an account, under oath, of the num
ber of copies imported and sold, and of those now remaining in 
his possession ; that these be declared forfeited for the benefit of 
plaintiff, and be declared his property.

Defendant pleads : That plaintiff is neither the author nor the 
representative of the authors of the musical compositions re
ferred to. That it does not appear by the allegations of its de
claration that it became proprietor thereof by assignment or 
otherwise. That in any case plaintiff could not acquire the rights 
of the authors or of any of them, because long prior to the regis
trations of plaintiff such compositions had become public pro
perty by reason of their widespread and general circulation. Fur
ther, that the Copyright Act had not been complied with by 
plaintiff. That no deed or deeds of assignment has been filed with 
the Minister of Agriculture, and none of the formalities required 
by law had been observed. Plaintiff answered this plea by stat
ing that copyrights of these musical compositions had been 
granted in England, and that the British proprietors had, by as
signment in writing, granted their rights to plaintiff throughout



il.] COMMERCIAL LAW REPORTS. 505

tlie Dominion of Canada, and that due notice of the British copy
right and of the assignment of the same had been given to the 
Minister of Agriculture before registration in Canada. Plaintiff 
alleges further that being a corporation, it could not be the au
thor of any of the compositions; that no general circulation of 
said musical compositions took place in a manner to affect plain
tiff’s rights or to interfere with registration, and that the assign
ments to plaintiff from the British proprietors, who had duly ac
quired from flic authors of the compositions, did not require to 
be recorded in the office of the Minister of Agriculture before 
plaintiff registered these compositions in Canada.

Plaintiff has brought its action under the Canadian Copy
right Act. but it avails itself of the general law as well. It 
has a right to do so. It has produced its certificates of registra
tion from the proper branch of the Department of the Minister 
of Agriculture at Ottawa. By law these certificates are prima 
facie evidence that plaintiff has complied with all the require
ments of the statute to entitle it to such registration. Yet defen
dant is not debarred from making proof to rebut such primât facie 
evidence. The contention of defendant is that the plaintiff' hav
ing failed to record with the Minister of Agriculture copies of 
its assignments, prior to or at the time of its registrations, the 
latter are invalid. This question has caused the court much hesi
tation. The statute is drawn in such a way as to create embar
rassment. but a careful reading of section 15 of the Copyright 
Act. on Assignments and Renewals, will convince anyone that the 
provisions apply to the assignment of Canadian copyrights and 
not to assignment of rights of proprietorship in the composition 
as urged here. Then we have decisions on this point already, 
more particularly in the case of The Anglo-Canadian Company 
v. Shaw,* where Chancellor Boyd, at Toronto, held the conten
tion of plaintiff to be correct. The Chief of the Department of 
Copyrights, Mr. Jackson, has testified that the same proceedings 
as those adopted with regard to the plaintifYregistrations, have

* [This unreported judgment will he found set out in the Nairn to this 
case.—Ed.]
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always been followed at the Department, and whilst this Court 
is not bound to accept the interpretation given by this officer, yet 
he is an expert of undoubted ability and experience, and his opin
ion is worthy of much consideration. The Court will follow the 
precedent established by Chancellor Boyd.

Again, the defendants claim that this should be a qui tarn ac
tion. If the plaintiff were seeking the recovery of any of the 
penalties, the moiety of which belong to His Majesty the King, 
this contention would hold good, but by the conclusions of its 
action plaintiff claims, merely, what the law grants to the author 
or his representatives.

By the interlocutory judgment rendered in this cause the 
filing of the assignment by plaintiff with its answer to the defen
dant’s plea has been maintained, and the case is now before this 
Court on the merits pure and simple. The# assignments as re
gards “Dorothy,” “Daddy,” “Love’s Old Sweet Song” and 
“Calvary,” are in due form. There is no assignment as regards 
“Faust,” and that of “Alice, Where Art Thou?” is clearly defec
tive on its face. As to the musical compositions, four in number, 
for which the registration has been properly had at Ottawa, and 
assignments have been regularly filed before the Court, plaintiff 
is entitled to its remedy. There is no proof that any of 
these were in general circulation by and with the consent of the 
plaintiff or its auteurs. The fact that they were published in the 
United States prior to 1891 proves nothing, as, up to that time, 
the piracy of such compositions in that country could not he con
trolled. But even should we hold that plaintiff has no right as 
regards five1 of its copyrights in Canada, its claim to protection 
with reference to the piece entitled “Calvary,” which it had re
gistered at Stationers’ Company, in England, prior to the insti
tution of this action, would still exist.

By the Imperial Statute, 5 & 6 Viet, ch. 45, see. 29, the copy
right secured under its provision is extended to the United King
dom and to every part of the British dominions. A most, ex
haustive review of the law, as it now stands, will he found in the 
judgment of Mr. Justice Robertson, in Morang v. The Publishers’
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Syndicate, Limited (1000), 112 O.R. 393, in which all the argu
ments of counsel for the defence have been met and disposed of, 
regarding customs regulations, which now no longer exist, and 
the statute just mentioned is shown to be in full force. The 
Court also directs attention to the case of Black v. Imperial Book 
Company, Commercial Law Reports, Vol. 1. p. 417, Mr. Justice 
Street. Plaintiff has a clear right to protection in Canada 
against the importation of foreign reprints by the defendant. 
However, it is enacted that to entitle plaintiff to institute pro
ceedings in the United Kingdom it would be incumbent upon him 
to establish that previous thereto registration of its proprietor
ship had been made in the registry of the Stationers’ Company. 
And, as already stated, as regards the composition “Calvary,” 
registration there had been made prior to the institution of this 
action.

The Court is of the opinion that as to the four musical com
positions already mentioned, plaintiff has established his case, 
under the Canadian Copyright Act, and is entitled to his remedy. 
The proof of record shows that defendant acted in very good 
faith in this matter. There were not many copies of these musical 
compositions imported, and they were not all sold. So soon as 
defendant was notified of these proceedings, in order to keep 
within the law, he caused all the copies he then had in his store 
to be destroyed. It is not, therefore, necessary to order the issue 
of any injunction. The actual damage to plaintiff is very small, 
not exceeding five dollars. But plaintiff was justified in taking 
those proceedings for the four pieces mentioned, and judgment 
will he entered for five dollars damages and costs as of injunction 
proceedings.

The plaintiff’s action was maintained by the following judg
ment :—

The Court having heard the parties at enepicte and merits, ex
amined the procedure and documents of record, and upon the 
whole maturely deliberated :—



508 COMMERCIAL LAW REPORTS. [VOL.

Whereas, by petition to this Court of the twenty-seventh of 
March, 1903, the plaintiff set forth that it is the owner and pro
prietor of registered copyrights for the Dominion of Canada of 
the following musical compositions: “Dorothy,” “Daddy,” 
“Alice, Where Art Thou?” “Love’s Old Sweet Song,” “Cal
vary,” and “Fantasia upon Gounod’s Faust.”

That the defendant had, during the said month of March, and 
previously thereto, been advertising and offering for sale, and 
selling, without the knowledge or consent of the plaintiff, in his 
departmental store, in the City of Montreal, unauthorized and 
counterfeited American reprints of said musical works, thus in
fringing upon plaintiff’s copyrights; that such action, on the 
part of defendant, is the occasion of great loss and damage to 
plaintiff; and that the plaintiff, petitioner, is entitled to an inter
im injunction to restrain the defendant and others dependent 
upon him from continuing to perform said illegal acts.

Whereas, the plaintiff, by its declaration reiterated the al
legations of said petition, fully setting forth the date of registra
tion of its copyrights, in the different musical compositions re
ferred to, and alleging that the illegal acts of the defendant have 
caused the plaintiff damage of $2.000, and praying that defen
dant be enjoined to immediately cease, under all penalties of law. 
the importation, publication, sale and advertising of all counter
feit or unauthorized copies or reprints of said musical composi
tions; that the defendant be adjudged to render an account 
under oath of the number of unauthorized or counterfeit copies 
of the said musical compositions, imported and sold by him, of 
the number of copies now in his possession; that the whole be de
clared forfeited for the benefit of the plaintiff, and declared to 
be its property; and that the defendant be ordered to deliver 
over the same to the plaintiff, within a delay to be fixed by this 
Court; and, further, that the defendant be condemned to pay 
plaintiff said sum of two thousand dollars.

Whereas the defendant, as well for answer to the petition for 
interim injunction, as for plea to the action of plaintiff, set 
forth :—
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That all the allegations of the plaintiff’s petition and declara
tion are false; that the plaintiff is neither the author of the 
musical compositions referred to nor the representatives of such 
author or authors; that it does not appear by the allegations of 
the plaintiff that it became proprietor thereof, by assign
ment or otherwise; that in any case the plaintiff could not ac
quire the rights of the author or authors of such musical com
positions, inasmuch as long prior to the registrations of the plain
tiff said compositions had become public property by reason of 
their widespread and general circulation. Further, that, the 
Copyright Act had not been complied with by the plaintiff; that 
the musical composition in question had not been registered in 
Canada; that no legal copy of the same had been deposited with 
the Minister of Agriculture as required by law; and that the 
words indicating registration had not been properly printed on 
the face of such composition.

Whereas, the plaintiff, for answer to the said pleas, alleged 
that copyright of the said musical compositions had been granted 
in England, and that the British proprietors had duly assigned, 
in writing, their rights to the plaintiff throughout the Dominion 
of Canada, prior to their registration in Canada, and that due 
notice of said British copyrights, and of the assignments of the 
same, was given to the Minister of Agriculture before registra
tion in Canada; that the plaintiff is a corporation and could 
not be an author, and that the allegation of the plaintiff as pro
prietor of such compositions necessarily implies that such pro
prietorship exists in virtue of assignments, and that it was un
necessary to mention such assignments in the declaration, in view 
of the reference to the registration of said compositions, and the 
corresponding allegations; that the said musical compositions 
were not circulated in any manner to interfere with registration, 
and that the assignments to the plaintiff from the British pro
prietors of the said copyrights, who had duly acquired the same 
from the respective authors of said compositions, did not require 
to be recorded in the office of the Minister of Agriculture before 
plaintiff registered the same compositions in Canada.
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Considering that the plaintiffs have brought this action, as 
well under the common law as under the provisions of the Cana
dian Copyright Act,

Considering that by the conclusions of its declaration, the 
plaintiff asks for no penalties in which Ilis Majesty the King has 
any interest, or to which the Crown is entitled to a moiety of the 
penalty, and that consequently the contention of the defendant 
that the present action is illegal and irregular, and should have 
been in the nature of a qui tam action, is unfounded,

Considering the interlocutory judgment rendered in this 
cause maintaining the answer of the plaintiff to the plea of the 
defendant,

Considering that the plaintiff has complied with all the re
quirements of the Copyright Act, and that it has filed its as
signments with its answer to the plea in this cause, as to four 
of the musical compositions, but that as to two, one of them 
“Alice, Where Art Thou?” the assignment is defective, while 
there is no assignment as to “Faust.”

Considering that there has been no general publication of any 
of the said compositions, by and with the consent of the plain
tiff, and that any publication in the United States could not be 
controlled by the said plaintiff.

Considering that by law the plaintiff was not bound to re
cord its assignments in the office of the Minister of Agriculture 
at Ottawa.

Considering that under the Canadian Copyright Act no re
gistration of musical compositions duly assigned need be made 
at Stationers’ Company in England,

Considering that as to the musical compositions “Dorothy,” 
“Daddy,” “Love’s Old Sweet Song” and “Calvary,” the plain
tiff is entitled to its remedy under the Canadian Copyright 
Act, and that as regards “Calvary” it is also entitled to protec
tion under the Imperial Statute, 5 & 6 Viet. eh. 45, sec. 29, said 
composition having been registered at said Stationers’ Company 
in England prior to the institution of this action.
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Considering that as regards the musical compositions men
tioned in the foregoing considérant, the plaintiff has established 
its legal rights, and have proved the material allegations of its 
declaration.

Considering that the defendant is proved to have ceased sell
ing any of the copies of said songs illegally imported by him, and 
that he has destroyed all the copies remaining in his possession 
at the date of the institution of this action, so as to avoid contro
versy, and that there is therefore no necessity now for the order
ing of any injunction against him,

Considering that the damages proved in this cause are of a 
small amount and do not exceed five dollars,

Doth consider the proceedings of the plaintiff as regards the 
musical compositions “Dorothy,” “Daddy,” “Love’s Old Sweet 
Song” and “Calvary” well founded, doth condemn the defen
dant to pay the plaintiff the sum of five dollars and costs of pro
ceedings in injunction distraits to the plaintiff’s attorneys.

Notes :
For the interlocutory judgment mentioned in the above judg

ment, see Vol. 2, Commercial Law Reports, at p. 325.
For a note on the question of “Imperial Copyright,” and the 

extension of 5 & 6 Viet. eh. 45, to Canada, see Vol. 2, Commercial 
Law Reports, at p. 253.

For a note on “Proof of Copyright,” see Vol. 2, Commercial 
Law Reports, at p. 316.

The case of Anglo-Canadian Music l,ublishcrs, Association v. 
Shaw, followed by Mr. Justice Curran in the above case, is an 
unreported decision of Chancellor Boyd, delivered on the 1st 
November, 1886.

The action was to recover the penalty and forfeiture imposed 
by section 13 of the Copyright, Act of 1875, now section 32. R.S. 
C. 1886, eh. 62, for illegally importing and selling foreign re
prints. The plaintiffs were the proprietors by assignment of the 
subsisting copyrights for Canada in certain musical compositions. 
The defendant was a wholesale music publisher in the United
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States, aud had imported and sold copies and adaptations of the 
said musical compositions which had been printed and published 
in the States. The defence was that tin* assignments of the rights 
of the owners of the British copyrights had not been filed with 
the Minister of Agriculture before the obtaining of the Uunadian 
Copyright; that section 9 of the Act of 1875 (now section 12 
K.S.C. 1886, eh. 62) had not been complied with; that, at any 
rate, the British Copyright had expired before the alleged un
lawful importing and selling; that the musical compositions in 
which the plaintiffs claimed copyright were songs, while the de
fendant had lawfully reprinted in and imported from the United 
States, paying the royalty under the Foreign Reprints Act (see 
Vol. 2. C.L.R., pp. 216 rZ acq., 253), arrangements and transcrip
tions for the pianoforte of the said songs, with additions and var
iations. constituting in themselves works entitled to copyright, 
for which works, in fact, British copyrights had been granted and 
were subsisting at the time of the alleged unlawful importations.

The judgment of Boyd, C., follows :—

November 1st, 1886. Boyd, C. :—I am prepared to hold that 
the transcript published in the United States is an infringement 
of the Canadian copyright of the original air. Take, for ex
ample, the “Bird in Hand.” First, it purports to be “On 
Roeckel's Popular Song.” Then you have the very music of that 
song introduced. The very words of that song printed above in 
two or three cases. As far as the air is concerned, it is identical 
through pages; not in separate bars, broken up, but continuously. 
So far as the harmony is concerned, it is identical in substance. 
It may be that in the bass, while the harmony is substantially the 
same, it is broken up into different notes, as Mr. Fisher said, for 
the purpose of more convenient fingering, or for other artistic 
reasons. But the air is identical, there is the same bass substan
tially, and unless I am going to overrule the case of D’Almaine 
v. Boosnj (1835), 1 Y. & C. 288. which was cited, it is plain that 
this is a piracy of the original. The case cited of Wood v. Booscii 
(1868). L.R. 3 (j.B. 223, is not at all in point here; because that 
was an adaptation or rendering of an orchestral score into a 
score for the pianoforte. It was adapting the various effects of 
brass and stringed instruments to be played upon the pianoforte, 
which it was thought was a matter perhaps of substantive inven
tion. There was a modification or total change of the piece from 
stringed and wind instruments, adapting it to the single effect of
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a pianoforte instead of the various effects of an orchestra. That 
is the plain difference in that case; and it does not interfere with 
the case in Young & Collyer, which was rendering the air into 
quadrilles, waltzes, and so forth, keeping the same air. It is the 
air which strikes the popular ear and makes the accompaniment 
pass current. XVe have here this air preserved, and it is merely 
an arrangement for the pianoforte. The original song was with 
a pianoforte accompaniment; and the only change made is to dis
place the words in part and arrange the music in a more flowing 
way, to play it on the piano, but preserving the same theme. So 
that if it were simply a question between the original and the Am
erican transcript introduced, I should have no doubt the latter 
should be enjoined.

If there were no statutes in question and this were simply 
a matter of copyright law, even if the American introducers had 
themselves procured this adaptation to be made, I should hold it 
to be an invasion. The question is, does the effect of the legisla
tion imply the virtual right of the English copyright owners to 
claim royalties on the importation from the States so as to give 
the defendants a license which otherwise they might not have to 
introduce these pieces here? In other words, if the defendants 
introduce these pieces here and pay the duties, are they exempt 
from penalties in doing that ?

I think the objection as to the authorship of the original com
positions not being proved is displaced, because in the very docu
ments produced hv the defendants it is shown. In the papers 
produced from the custom house it appears that the proprietors 
there as stated, and assignments have been procured from them. 
So that if there was any flaw in the plaintiffs’ case it has been sup
plemented by the evidence of the defendants. I think, however, 
that reasonable evidence has been given to show that the origin
ators of these different pieces of compositions have assigned to 
Boosey & Co. and the other English proprietors, and that from 
them there have been proper assignments to these plaintiffs. I 
don’t feel pressed by the objection in criticism of the Act, that in 
the one section it does not refer to assignees, but simply to legal 
representatives. The Act does give the right to the author to as
sign. It gives the right to the author to sell to another proprie
tor. And no one would conclude, unless compelled, that the word 
“author” in that section was limited to the person who origin
ated the composition, and did not extend to the purchaser or the 
assignee. I shall hold that it applies to the assignee, and, there-
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fore, the plaintiffs are within the meaning of the statute in this 
place.

I have adverted to the other point as to infringement. I 
have no doubt there is an infringement, if the matter is disem
barrassed from the effect of the statutes. I have heard all that 
can he said about the statute. There is no decision on the point, 
which is a new one. I think it would be giving an effect to these 
Acts contrary to what was intended to say that they protect the 
defendant. The Act does not contemplate an original copyright 
and a super-induced copyright by reason of adaptation to some 
additional purpose. That does not seem to be within the mean
ing of the Act. On referring to the construction given to the 
statute in the case of Smiles v. Bedford (ante p. 21b), it is plain 
that the moment a Canadian copyright is obtained, the person 
holding that has a perfect copyright. I don’t think that any 
limited effect is to be given to it as contended. I think that the 
meaning of the statutes, both colonial and Imperial, was to give 
the holder of a Canadian copyright a perfect copyright, and to 
furnish him with means of protection at all points. I take it that 
the plaintiffs in this ease are in precisely the same position as if 
the English holders, Boosey & Co., and the rest of them, had pro
cured Canadian copyrights for these songs in this country. If 
they had done that, what would have been their position ? Could 
it be said that people in the States, pirating a transcript and 
bringing it in here, if the English proprietors had had this song 
copyrighted here, could it be said that the effect of the legisla
tion was to sanction the admission of the pirated copies on pay
ment of the twelve and a half per cent, imposed at the Custom 
House? It would he said at once, “No; that is not the meaning 
of the Act.’’ The legislation imposing the duty was a rough and 
ready way of giving protection under the circumstances. It was 
not aderpiate, but merely for the time being, imperfect at best. 
IIow could it be said in the circumstances I have put, that if a 
copyright of the song had been procured here by the holders, 
that a transcript could be brought in from the States in that 
way? It would be said : “No ; you cannot bring it in under cover 
of that, if it is in contravention of the Canadian copyright. ’ ’ The 
moment a copyright of the original song is here you must get rid 
of the effect of that copyright, and if one-half of the transcript 
you bring in infringes upon that copyright, then as to that part 
you must be enjoined. It may be there is not the right of inter
ference as to the whole. Probably not, as to the parts that do not
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infringe. But ko far as the music of the American publishers is 
an infringement of this song, for that part of it the plaintiffs are 
entitled to an injunction, and that, of course, eviscerates the 
whole. I feel that this is the result I must come to. The law was 
not intended to protect the American introducer in such a case 
as this. When copyright has been procured in Canada the for
eigner has not only to deal with the subordinate English copy
right of Boosey and others, but he has to deal with the proprietor 
of the song, who has obtained his copyright in this country ; and 
any statutable or constructive connection between the English 
holders and the Americans cannot be allowed to prevail to the 
loss and disadvantage of these plaintiffs, who have purchased a 
right that no such connection between the other two can preju
dice. I do not find that there is any such connection as to the 
greater part of these songs. As to two only the English proprie
tors of the adaptation appear to have put in their claim, but even 
if they had received their money I do not think that would sup
port the defence in this case. The English holders of such 
subordinate copyright cannot lessen the rights of the Canadian 
holders of the original copyright by any expedient of that kind. 
I think that the rights of the Canadian holders remain in full 
force, and what was done in this case by the payment of duties 
simply relieves the American importers from being subject to any 
action on the part of Boosey and the other English proprietors. 
But the rights of the English holders are quite distinct from 
those of the Canadian holders ; I think that under the law of this 
country they are entitled to the fullest protection, and under that 
belief I give the injunction and award the penalty.
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[IN THE COURT OF APPEAL FOR ONTARIO.]

Midland Navigation Co. v. Dominion Elevator Co.

Ship—Charter-partp—Arrtrwl of xhip al pilin' III lopdipf—" Ln*4 "— 

Mraniny of—Mninurr of doiimytu.

C., representing the defendants, wired R.. representing the plaintiffs, to 
load Midland Queen last trip at Fort William, at four and one halt cents, 
to discharge at Georgian Bay or Goderich;" R. wired C. : " Playfair 
(plaintiffs' manager) confirms' charter Queen, Fort William to Goderich, 
loading about December ‘2nd (11)01), weather, ice, permitting, four and 
one-half cents bushelC. wired R.: "We confirm Midland Queen, four 
and one-half, Goderich, load Fort William on or Indore noon fifth Decem
ber." The steamer reached Fort William on the 3rd of December, and 
left an hour before noon on the 5th of December, without the cargo. The 
steamer was obliged to leave, because the insurance would haw expired 
if the return voyage had not then commenced. It appeared that, owing 
to a blockage of steamers at the elevator wharves, loading could not have 
been completed by noon of the 5th of December, though it could have been 
commenced.

Held, Maclennan, J.A.. dissenting, that the defendants, having had before 
and at the time specified for loading, a sufficient «plant it y of grain in 
the elevators, which, upon the evidence, was the place of loading con
templated ami agreed upon by both parties, to have furnished a full cargo 
if the vessel had come under the spouts of the elevators, they had per 
formed their part of the contract and were not hound to provide or secure 
for the vessel an unimpeded access to the spouts in time to enable her 
to load there within the time specified, or failing that, to load her by 
some other means within the specified time.

Held, further, that the defemlants having been released from their contract 
to deliver the grain at Goderich, having, later, sold some, if not all. of 
the grain at prices not shewn to have been less than the original selling 
price, and the damages being measured by the injury suffered by the 
cargo being left on the defendants' hands, nominal damages only should 
he allowed for the plaintiffs’ breach of the contract.

Per Maclennan, J.A., dissenting, the true construction of the word “load ” 
in the contract is that the defemlants would complete the hauling within 
the time limited therein.

Decision of MacMaiion. J., reversed.

This was an appeal from the decision of MacMahon, J., at 
the trial. The action was to recover $4.950 for alleged breach 
by the defendants of an agreement to furnish the plaintiffs' 
steamer “Midland Queen” a cargo of grain to he carried from 
Fort William to Goderich. The defendants denied liability and 
counter claimed for $7,500 damages for alleged breach of agree
ment to carry the cargo between the two places.
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The fact* sufficiently appear in the head note and the judg
ments.

MacMahon, J., whose judgment was delivered on the 19th 
of September, 1902, in discussing the meaning of the words 
“load on or before noon 5th December,” after referring to 
Bowes v. 8hand (1877), 2 App. Cas. 455, continued :

“According to my reading of the contract in this case, the 
words in their natural sense have a definite meaning, which is, 
that the vessel was to be completely loaded by noon on the 5th 
December. “To ship” and “to load” are synonymous terms, 
and each means the completion of putting the cargo on board. 
See judgment of Lord Selborne in Grant v. Coverdale (1884), 
9 App. Cas. at p. 475.

There was, however, evidence given on behalf of the plain
tiffs, as to what is the meaning amongst shippers of “to load,” 
that it means that the whole cargo is to be in the vessel at the time 
stated in the contract. Evidence was given on behalf of the 
defendants that the contract would be complied with if the 
charterer had commenced loading at the time named.

There is no provision in the contract for “lay days” and 
“demurrage days.” When a fixed time is provided in the con
tract for loading a vessel, it is the duty of the charterer to load 
within that time, whatever may be the nature of the impedi
ments which prevent him from performing it: Postlethwaite 
v. Freeland (1880), 5 App. Cas. 599 ; Abbott on Shipping, 5th 
Ed., p. 180, 14th Ed., pp. 394, 396; Randall v. Lynch (1809), 2 
Camp. 352; Budgctt v. Binnington, [1891] 1 Q.B. 35; Davies 
v. McVcagh (1879), 4 Ex. D. 265; Tapscott v. Balfour (1872), 
L.R. 8 C.P. 46; Vyman v. Dreyfus (1890), 24 Q.B.D. 152; 
Scnittcn on Charter-parties, 4th Ed., p. 96; Dahl v. Xelson 
(1880), 6 App. Cas. 38.”

The appeal was heard before Moss, C.J.O., Maclennan, Car- 
row and McLaren, JJ.A.

Aylesworth, K.C., and C. A. Moss, for the appellants.
Robinson, K.C., and Hodgins, K.C., for the respondents.

35—C.L.R. ’03.
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September 14, 1903. Moss, C.J.O. :—The plaintiffs’ claim is 
that on or about the 23rd of November, 1901, the defendants 
chartered the plaintiffs’ steamship “Midland Queen” to pro
ceed to Fort William and take therefrom a full cargo of grain 
for the defendants to the Port of (loderich, the cargo to be 
loaded at Fort William on or before noon of the 5th December, 
1901, and that in accordance with the charter tin* “Midland 
Queen” proceeded to Fort William and arrived there on the 3rd 
December, and was from her arrival until noon of the 5th 
December prepared and ready to receive the stipulated cargo, 
but the defendant» neglected and refused to load the said cargo 
on or before the time agreed upon and she was compelled to 
leave Fort William light, whereby the plaintiffs lost the freight 
and suffered other damage.

The defendants deny these allegations and by way of counter
claim set up that in November and December, 1901, they were 
possessed of 102,000 bushels of wheat in store in the C.P.R. 
Company’s elevators at Fort William, and according to mer
cantile usage and the plaintiffs’ knowledge the only way of load
ing such wheat for shipment by water was into vessels lying 
alongside the elevators, the wheat being conveyed from the ele
vators to the vessels by spouts, the elevators being, as plaintiffs 
well knew, the only places at the port of Fort William from 
which grain can be loaded into vessels: that about the 25th No
vember, 1901, the defendants chartered the “Midland Queen” 
from plaintiff’s to proceed to Fort William to receive from the 
elevators and take to the port of Goderich 102,000 bushels of 
wheat, and it was a term of the contract that the vessel should 
arrive and be at the elevators ready to receive her cargo on or 
before noon of the 5th of December; that defendants were at all 
times ready and willing to load the said wheat on the vessel, but 
she did not proceed to or report at the said elevators to receive 
the said wheat on or before the said date or at any time; that, the 
time named for the arrival of the vessel at the elevators was an 
essential part of the contract by reason of certain insurance stip
ulations, and that owing to the plaintiffs’ breach of the contract,
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thv defendants were unable to ship the wheat and thereby suf- 
ered damages.

In reply and defence to tin1 counterclaim the plaintiffs deny 
that the defendants had the wheat in store as alleged or that it 
was a term of the charter contract that the vessel should be at 
the elevators, hut say that if it was, the defendants had not the 
wheat and could not have loaded the vessel if she had been at 
the elevators; that it was the duty of the defendants to have 
provided proper accommodation for the loading of the vessel at 
Fort William on or before noon of the 5th of December, hut 
they failed to do so; that the vessel arrived within the port of 
Fort William early on the 3rd of December and promptly noti
fied the defendants, hut they did not provide her with a load, so 
that she was eompelled to leave Fort William light on or just 
before noon of the 5th of December in order to retain her marine 
insurance.

Issue being joined, the action was tried by MacMaiion, J., 
without a jury.

As the ease developed at the trial the controversy between 
the parties was reduced to the question of whether the 
defendants had performed their part of the contract by having, 
as it was shown that they had, before and at the time specified 
for loading, a sufficient quantity of grain in the elevators at Fort 
William to have furnished a full cargo if the vessel had come 
under the spouts, or whether they were hound to go further and 
provide or secure for the vessel an unimpeded access to the 
spouts in time to enable her to load there within the time speci
fied or failing that to load her by some other means within the 
specified time. And this is the main question for decision in this 
appeal.

There is a further question whether if the defendants are 
liable at all, the damages awarded ought not to he reduced by 
the amount of the expense which would have been incurred by 
the vessel in carrying the cargo to Goderich.

In delivering judgment the learned trial Judge stated that 
these expenses should he deducted; hut in settling the formal
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judgment the question was referred to him and he directed that 
no reduction should be made.

The learned trial Judge found for the plaintiffs and directed 
judgment to be entered for the plaintiffs for the sum of $4,590, 
being the amount of the freight which would have been earned 
if the vessel had received her cargo.

The main facts are scarcely, if at all, in dispute. Both 
parties set up and rely upon a contract contained in a number 
of telegrams and some letters passing between one A. F. Read, 
of Montreal, who was admittedly acting for the plaintiffs, and 
one G. R. Crowe, of Winnipeg, with regard to whose position 
some doubt has been raised, but whom the learned Judge has 
found to have been acting for the defendants.

Two of the telegrams upon which a great deal of the con
troversy turns are those of the 23rd of November, 1901, and are 
as follows :—

(1) Read to Crowe. “Playfair confirms charter ‘Queen* 
Fort William to Goderich, loading about December 2nd, weather, 
ice permitting, four and a half cents bushel, confirm.”

(2) Crowe to Read. “We confirm ‘Midland Queen,’ four 
and a half Goderich, load Fort William on or before noon 5th 
December.”

Following these was a letter from Read to Crowe, dated 
November 23rd, stating as follows :—“Playfair wires con
firming charter to you of steamer ‘Queen’ to load at Fort Wil
liam before noon December 5th to Goderich at four and a half 
cents per bushel. Please say who she is to be loaded account of 
and to whom captain will apply for grain.”

This letter which expressed the plaintiffs’ understanding of 
the terms of the contract and their acceptance of them was 
received by Crowe and by him to be handed or read or the con
tents stated, to one Frederick Phillips, the defendants’ general 
manager at Winnipeg, and was accepted without objection.

The plaintiffs’ vessel sailed for Fort William on the 30th 
November and her departure was notified by Read ami Play
fair, the plaintiffs’ manager, to Crowe at Winnipeg.
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In the fall of 1901 there were at Fort William three working 
elevators, the property and under the control of the Canadian 
Pacific Railway Company, and beyond doubt fully answering 
the description of terminal warehouses within the definition of 
the Manitoba drain Act (13-64 Viet., Ch. 39 (Dorn.)

They were situate up stream three-quarters of a mile or more 
from the mouth of the river. The one nearest the mouth was 
known as Elevator C. About 200 feet further up was Elevator 
A and 1,000 or more feet further on was Elevator B. There was 
also a steel or tank elevator situate still further up stream, but 
this was not available in December, 1901.

There are no special berths for vessels, but along the north 
bank of the river is a long continuous dock with a line of posts 
to which the vessels may tie up. And by the established practice 
of the port all vessels except the Canadian Pacific Railway Com
pany’s passenger steamers are required to wait their turn and 
come up to the elevators in the order of their arrival in the 
river.

The only method of loading vessels with grain at Fort Wil
liam was through the spouts of the elevators, and a vessel of the 
capacity of the “Midland Queen,” i.c., about 103,000 bushels, 
could be loaded in eight or nine hours from the time she came 
under the elevator spouts.

Upon the arrival of a vessel the captain reported to the per
son in charge of the elevators and without this person’s leave the 
captain could not bring his vessel under the spouts of the 
elevator.

In the fall of 1901 the elevators were in charge of one Sel
lers, to whose orders the vessels were subject as regards the order 
and time of their coming to load.

The “Midland Queen” arrived and tied up along the bank 
of the river on the afternoon of Tuesday, the 3rd of December, 
At that time of the year, within a couple of days of the close of 
the season, there is always a number of vessels waiting their turn 
and there were eight vessels ahead of the plaintiffs’ in course of 
being loaded or awaiting their turn at the elevators.
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The plaintiffs’ vessel was insured under two policies, in each 
of xvhieh was contained a warranty that she should not he en
gaged in navigation from December 5th. 1901, to April 1st, 1902, 
but in the event of her being on a voyage at noon on the 5th 
of December, 1901, (Chicago time) the policy was to continue 
until arrival at port of destination.

This was not made known to the defendants, but they were 
aware that the usual condition of insurance on hulls was to that 
effect. The defendants were covered by open policies on all ship
ments up to and inclusive of the 5th of December on vessels 
reporting at an elevator ready to load at or before 6 o’clock in 
the afternoon, but this was not known to the plaintiff's otherwise 
than as they may have been aware of the general conditions of 
insurance upon cargoes carried on the tipper Lakes.

It may not he very material to the real question between the 
parties, but upon the evidence it should be found that the cap
tain of the plaintiffs’ vessel reported to Sellers soon after his 
arrival. Ilis account of this is circumstantial and is not over
borne by Sellers’ denial.

However, it seems clear that the vessel’s position and priority 
in the line of arrived vessels was not prejudiced by Sellers’ fail
ure to remember the fact of being notified in the afternoon of 
the 3rd of December.

On the same afternoon Reese, the defendants’ agent at Fort 
William, met the captain and had a conversation with him. 
Reese had been informed by the defendants that the vessel was 
to come to Fort William, but lie knew nothing about the terms 
of the contract until lie spoke with the captain.

They then discussed the probability of getting the vessel 
loaded by noon of the 5th. They were agreed that it was un
likely that it could be done in consequence of the number of ves
sels ahead, and Reese suggested that lie would wire the defend
ants to see if they could not get the vessel loaded at Port Arthur. 
He despatched a telegram to the defendants saying, “ ‘Midland 
Queen’ here. Big fleet ahead of her. Can you arrange load 
her at Port Arthur.”
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Thon ensued some telegrams about swing what could In* done 
if rate was reduced, hut it all came to nothing, for Phillips, the 
defendants’ manager, was unable to arrange with the Canadian 
Pacific Railway Company to move wheat to Port Arthur or to 
get special arrangements for loading at the elevators.

On the morning of the 5th the vessel had in due course 
reached a place in the river where she was within about 300 feet 
of Elevator C. There was a vessel (the Rosedale) at the spouts 
and the plaintiffs’ vessel was next in order for them.

It was supposed that the Rosedale would complete her load
ing about 9.30 in the morning. Before that time Sellers told the 
captain of the plaintiffs’ vessel that they could not fully load her 
before noon, but proposed that she should come under the spouts 
and lie would start her load before dinner so as to save the insur
ance and complete her that night, lie knew that the vessels 
were hastening to get away before noon to save their insurance.

At first the captain seemed disposed to meet the suggestion, 
but finally on receipt by him of a telegram from tin* plaintiffs 
ordering him home he left for Collingwood shortly before eleven 
o’clock, it being apparent of course that she could not load before 
noon.

From the time of her arrival until her departure both parties 
appear to have been exerting themselves to the utmost to get the 
vessel loaded.

The plaintiffs claim that the failure to do so was due to the 
defendants’ default.

The defendants on the other hand claim that they did every
thing that the contract required and had the cargo at the place 
of loading ready to be loaded into the vessel before the time 
named in the contract, and that the failure to do so was owing to 
the default of the plaintiffs in not having their vessel at the 
place of loading ready to take her cargo on board within the 
time specified in the contract.

The defendants' duty under the contract was to furnish a 
cargo of wheat at the place of loading agreed upon, and upon 
the evidence it is beyond question that the place of loading con-
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teraplated mid agreed upon by both parties was the elevators. 
There was no thought or intention in the minds of either of load
ing by any other means than through the elevator spouts. In fact 
there was no other method of loading grain at Fort William, and 
this was perfectly well understood by the parties at the time of 
making their agreement.

In the contract in question where the parties speak of Fort 
William they must be deemed to be speaking of the elevators as 
the defined place at which the loading was to take place and the 
proper way to read it is as if the words “at the usual place” 
were in the contract, for that is in effect what the parties con
tracted for.

The plaintiffs’ contract, therefore, was to proceed to the usual 
place of loading and there receive the cargo and carry it to God
erich, the point of destination.

The defendants’ contract was to have a cargo of grain at the 
elevators ready to deliver, so as to enable the loading to be com
pleted within the time limit. A question has been made as to the 
time at which the loading was to be completed—whether the con
tract required that it should be completed at or before noon of 
the 5th of December or whether it called for more than that the 
loading should be commenced at or before that hour.

It must be taken that Crowe’s telegram to Read of the 23rd 
November, “We confirm ‘Midland Queen,’ four and a half, 
Goderich load, Fort William on or before noon,” was despatched 
on behalf of the defendants and that the language was theirs or 
was adopted by them. Read’s letter of the same day shewed his 
understanding of that telegram and if the defendants’ under
standing was different it was their duty to have drawn attention 
to it and have the matter put right before it was acted upon.

The telegram and letter fairly read convey the meaning that 
the vessel was to get her load by noon, that is, that the defend
ants were to have the cargo at the elevators ready to deliver with
in such reasonable time before noon of the 5th as to enable the 
vessel to be loaded by that time. In that respect the defendants 
have made no default, for it is now beyond question that they
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had the grain at tin- elevator* and that the vessel could have 
boon loaded in good time if she had come to them.

No liability as to loading attached to the defendants. The 
law in this respect appears to he as stated by Brett, L.J., in 
Nelson v. Dahl (1879), 12 Ch. I). at p. 582: “The primary right 
of the charterer as to loading under a charter-party in ordinary 
terms seems to me to be that he cannot be under any liability as 
to loading until the ship is at the place named in the charter- 
party, as to the place whence the carrying voyage is to begin and 
the ship is ready to load and he, the charterer, has notice of 
both these facts; when these conditions are fulfilled the liability 
of the charterer begins.”

In the present case if the true construction of the contract is 
that the place of loading was the elevators then the vessel was 
never at the place named in the charter-party as the place 
whence the carrying voyage was to begin.

The plaintiffs, however, contend that not only were the 
defendants to have the cargo at the elevators ready to deliver 
within a reasonable time before the expiry of the time, but they 
were also bound to have and keep a clear road to the elevators so 
as to enable the vessel to reach the elevators in sufficient time to 
enable her to receive her load before the expiry of the limit.

It may be that if the elevators and the ways were the defend
ants’ property that would have been their duty. They would 
certainly not be justified in keeping obstructions in the vessels’ 
way. But to the knowledge of both parties the elevators were 
terminal warehouses not in any manner under the contract of 
the defendants, and all vessels arriving were subject to the cus
tom or practice of the port by which they must load in turn, 
though even if the custom was not known to them it would make 
no difference.

In Postlethwaite v. Freeland (1880), 5 A.C. at p. 613, Lord 
Blackburn said, referring to a charter-party which contained a 
reference to the custom of the port: “I do not think that this 
alters the question as the express reference to the custom of the 
port of discharge is no more than would be implied. For I take
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it that a charter-party in which there are stipulations as to load
ing or discharging cargo in a port is always to be construed as 
made with reference to the custom of the port of loading or dis
charge as the case may be. See Hudson v. Edc (1867), L.R. 2 
Q.B. 566, though it was expressly found in that case that the 
ship-owner and his broker were not aware of the usage.” Later 
on Lord Blackburn approved of the direction of Lord Coleridge 
to the jury that “custom” in the charter-party did not mean 
custom in the sense in which the word is sometimes used by 
lawyers, but meant a settled and established practice of the port.

The settled and established practice at Fort William in re
gard to loading vessels with grain is clearly shewn to he to load 
at the elevators in their turn. The defendants did nothing to 
cause any obstruction to the plaintiffs* vessel or to prevent her 
from reaching the elevators and being loaded according to the 
custom.

The principle that has been applied in regard to discharging, 
where, by the custom of the dock, the work was done by third 
parties independent of both the ship-owner and the charterer, as 
in The Jœderen, |1892| Pro. 351, ought in reason to be applicable 
to loading.

The plaintiffs having failed to shew that the defendants were 
in default are not entitled to succeed against them and their 
action should have been dismissed.

It follows that the plaintiffs having failed to perform their 
part of the contract are liable for the consequences of the breach 
unless they can excuse themselves on the ground of prevention 
by the other vessels. But they were aware when they made the 
contract of the chance of there being a block of vessels awaiting 
their turn for the last trip and must be regarded as having 
undertaken the chances resulting from that condition of affairs. 
Their insurance was liable to be ended unless they were on a voy
age at noon on the 5th December and knowing that and the 
probability of a block at Fort William they should have made 
sure of the arrival of the vessel in time to enable her to load in 
time. And not having done so and having departed without a
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cargo the defendant* are entitled to such damages as they can 
shew to be such as may be considered to have fairly resulted from 
the breach of the contract and to have been in the contemplation 
of the parties.

The defendants make claim for loss of interest on the price 
of the cargo, for insurance, for extra freight and for deprecia
tion in price.

They were relieved by McGaw, the purchaser, from the con
tract they had made to deliver the grain at Goderich and they 
were therefore not called upon to forward the grain by other 
means of conveyance at an increased rate and no charge on that 
account can be maintained. The damages are, there fort», to be 
measured by the injury suffered by the cargo being left on the 
defendants’ hands: Mayne, 3rd edn. 259.

It appears that the price that was to be paid by McGaw was 
regulated by the price of Chicago May wheat, and although the 
defendants say there was a loss to them of profit by reason of 
such sale being given up, their manager, Mr. Phillips, was unable 
to put it into figures.

Besides, the defendants disposed of a considerable part, if not 
all, of the quantity to be carried, at the elevators or at Fort Wil
liam not long after the plaintiffs’ breach, at figures which Phil
lips rather vaguely puts at from three to four cents a bushel 
below the price on the 5th of December, but he furnishes no 
satisfactory data and on the evidence it is not possible to say that 
the price realized was not equal to the price to be ultimately paid 
at Goderich less the four and a half cents per bushel for freight.

The fact of the sales and that Mr. Phillips found it impossible 
to separate the grain intended for Goderich from the other grain 
in the elevators upon which he had to pay storage and insurance, 
reduce the claim for interest, storage and insurance to a small 
sum which does not appear to be capable of separation from the 
other claims and the amount of which is not stated.

On the whole, in view of the circumstances and the nature of 
the evidence on the question of damage the defendants should
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be confined to nominal damages for breach of the contract, say 
fifty dollars.

The appeal is allowed, and the plaintiffs’ action is dismissed 
with costs. There will be judgment for the defendants on their 
counter claim for fifty dollars damages with costs.

The plaintiffs must pay the costs of the appeal.

Maclennan, J.A., dissenting: I am of opinion that the judg
ment is right and should be aflirmed.

The contract is found in the telegram from the defendants’ 
agent. Crowe, of the 23rd of November: “XVe confirm ‘Midland 
Queen,’ four and a half, Goderich, load Fort William on or 
before noon 5th December.”

The port of Fort William is the outlet of the River Kaminis- 
tiquia, and is about 300 feet in width, extending from the lake 
up the river about a mile. There is a continuous line of wharves 
along the north-east shore for about a mile. There are three ele
vators, each about 350 feet in length, from which grain is loaded 
into vessels. They arc erected upon the wharf about half a mile 
up the river, and designated respectively C, A and R, C being 
nearest to the lake, A next and B furthest up the stream. Be
tween C and A there is an interval of about 250 feet, and between 
A and B an interval of from 1,000 to 1,200 feet.

Vessels are loaded by means of spouts from any or all of 
them, and a vessel may be loaded partly from each.

In the present case, Mr. Sellers, who was in charge of the. 
elevators, says he could have loaded the plaintiffs’ ship on the 5th 
of December with from 2,000 to 5,000 bushels from C, which 
would have emptied that elevator, and she would then have had 
to proceed to A, where she would very likely have got the re
mainder of her cargo of 102,000 bushels.

The plaintiffs’ ship arrived at Fort William from Midland on 
the afternoon of the 3rd of December, and the learned Judge 
finds, and I think properly, that her arrival was immediately 
notified to the defendants’ agent, and also to Mr. Sellers, who 
was in charge of the elevators.
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There were, however, six other vessels in port before her, 
waiting to be loaded and the loading of which prevented the 
plaintiffs’ ship from being loaded within the time named in the 
contract, the hour of noon on the 5th December. In consequence 
of this the plaintiffs’ ship was obliged to sail without cargo, at 
the peril of her insurance expiring at noon on that day, in the 
event of her being in port, and not upon a voyage at that hour.

The contention of the defendants is that the plaintiffs’ ship 
not having come under the spouts of the elevator in time to be 
loaded before noon, they had broken their part of the contract, 
by reason whereof, not only were they precluded from recovering 
damages from the defendants, but that they became liable to pay 
damages to the defendants, which the,' sue for by counter claim. 
The defendants also contend that by the true construction of the 
contract the word “load” used therein meant no more than com
mencing to load, which it is admitted, might have been com
menced by the hour of noon. With regard to this last contention, 
I think it is too clear for argument and well settled by authority 
that “load” must be taken to mean the completion of the loading, 
and not merely the commencement.

As to the other contention it is said that it was not sufficient 
for the ship to arrive in port, and to make known her arrival 
there, but that she must have come to the very port where she was 
to receive her load. But it is apparent that this cannot be so. 
The plaintiffs did not. and could not, know in which of the ele
vators the defandants’ grain was stored, nor from which of them 
she was to receive her cargo. That was information which had to 
be communicated to them by the defendants after arrival at the 
port.

It was also said that the plaintiffs were bound to arrive in 
such time that their ship would have such precedence over other 
ships that she would be certain to receive her turn and her cargo 
before noon. I am unable to put that construction upon the 
contract.

It may be conceded that the plaintiffs are affected by knowl
edge that the custom was that vessels were loaded in turn
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according to tin* order of their arrival in port, with the exception 
of the steamers of the Canadian Pacific Railway Company, but 
there is no reference to that in the contract, and the time limit 
for loading expressed in the contract neither expresses nor 
implies any by reason of that custom. In my
opinion the true construction of the contract is, that, conceding 
the custom, the defendants would complete the loading within 
the time.

To construe it otherwise would mean that the plaintiffs were 
to he loaded by noon, only in the event of the elevator containing 
the defendants’ grain being clear in sufficient time for that pur
pose, and if not that the defendants were not bound to load her
at all.

I think thé citations made by the learned trial Judge from 
the authorities establish that where the contract contains an 
unqualified time limit for loading on the part of the charterer 
and the ship has arrived at the port in sufficient time, the chart
erer is answerable for not loading within the time, whatever be the 
nature of the which prevents him from performing
it. I refer to the citations from Postleth waite v. Freeland 
(1880), 5 App. Cas. 599, (118; Randall v. East (1809), 2 Camp. 
352; Budgelt v. Bin ni nylon, 118911 1 (j.B. 35, 40; Davies v. 
McVeagh (1879), 4 Ex. I). 265; Tapscott v. Balfour (1872), Lit. 
8, C.P. 46 ; Pyman v. Dreyfus (1890), 24 Q.B.D, 152.

It was argued that the cases of Postlethwaite v. Freeland 
supra and Dahl v. Nelson (1879), 0 App. Cas. 38, were favour
able to the defendants. I do not think so. The contract in the 
first case was that the cargo was to be discharged “with all 
dispatch according to the custom of the port,” and it was held 
that having been discharged with diligence, so far as the means 
available at the port enabled it to be done, the charterer was not 
liable for delay.

In Dahl v. Nelson the contract was to proceed to certain docks 
or as near thereto as she might safely get and be afloat. The 
dock was occupied and entrance was refused by the dock 
authorities. The ship was then taken as near as she could safely

7077^3
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g'*t and unloaded by the master by means of lighters, and it was 
held he was warranted in so doing. There was no time limit to 
either of these eases and in my opinion they are no authority for 
the contention of the defendant.

Another circumstance which makes it clear that the plaintiffs 
could not know without information from the defendants, from 
which elevator or elevators they were to be loaded is this. The 
grain of different owners is not kept distinct in the elevators, but 
there are several different grades of grain and the grades are 
kept distinct. The plaintiffs could not know without informa
tion of what grade the defendants’ grain consisted, whether all 
of one grade or of several different grades, any more than they 
could know in which of the elevators it was stored.

I pon the whole, I am of opinion that the plaintiffs were in 
no default; that the defendants wore bound by the time limit in 
the contract and, having failed to load the plaintiffs’ ship within 
that time, are liable for the loss suffered by the plaintiffs.

( I arrow and Mavlaren, .M.A.. concurred in the judgment of 
Moss. C.J.O.

Appeal allowed, Mavi.knnan, J.A., disst tiling.

[Note.—A11 appeal by the plaintiffs from this decision is 
being taken to the Supreme Court of Canada. Ed.]

Notes:

l)i rv op Charterer as to Loading and Discharging.

The result in the above ease is decidedly unsatisfactory in 
view of the conflict of opinion manifested by the Judges. It is 
tlv first case reported on this subject in Ontario, and. as far as 
we have been able to learn, in the Dominion. An appeal to the 
Supreme Court is now pending. It is hoped that an authoritative 
pronouncement in that Court will set at rest the existing uncer
tainty.
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The eases referred to l>y the learned Chief Justice were Dahl 
v. Nelson and Fostlethwaitc v. Freeland. The first contains an 
elaborate exposition of the rights and liabilities of the charterer 
and shipowner respectively in respect of ladling and discharging 
(12 Appeal Cases, pp. 581 ct seq.).

The charterparty in this case read in substance as follows : It 
was agreed that the steamship Euxine, belonging to the plain
tiffs (Nelson & Co.), should proceed to Soderhamm, load a cargo 
of deal timber and “being so loaded, should proceed to London, 
Surrey Commercial Docks, or so near thereunto as she may 
safely get. and be always afloat, and deliver the same upon being 
paid freight, etc.,” the cargo to be received at port of discharge 
as fast as steamer could deliver the same. The ship was brought 
to London by the plaintiffs and was refused admission to the 
dock in consequence of the crowded state of the docks. The de
fendants having made no other arrangement for unloading the 
ship, the plaintiffs ultimately unloaded the ship by lighters into 
the S. C. Docks.

Speaking of the rights and liabilities of the shipowner and 
charterer as to loading, Brett, L.J., said: “The first right of the 
shipowner is the right of placing his ship at the disposition of the 
charterer, so as to initiate the liability of the latter to take his 
part in the loading. In every case . . . it is a condition pre
cedent to such right of the shipowner to place his ship at the dis
position of the charterer for such purpose, that the ship should 
be at the place named in the charterparty as the place whence 
the carrying voyage is to begin, and that the ship should be ready 
to load. The place so named may give a description of a larger 
space as a port or dock, or it may be the description of a limited 
space ... as a particular quay, ... or quay berth. 
If the ship is not, when the charter is made, at the port or place 
where she is to load . . . the named place whence the carry
ing voyage is to begin . . . may describe a larger or more 
limited space. If it describes a larger space, as a port or dock, 
the shipowner may place his ship at the disposition of the char
terer when tin* ship arrives at that named place, and . . .
is ready to load, though she is not then in the particular part of 
the port or dock in which the particular cargo is to he loaded: 
but, in the absence of his right to place his ship only so near to 
the named place as she can safely get, he cannot place his ship 
at the disposition of the charterer so as to initiate the liability of 
the latter as to loading, until the ship is at the named place, or
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the place which by custom is considered to be intended by the
name.”

‘‘The primary right of the charterer as to the loading under 
a charterparty in ordinary terms seems to me to be that he can
not be under any liability as to loading until the ship is at the 
place named in the charterparty as the place whence the carrying 
voyage is to begin, and the ship is ready to load, and he. the 
charterer has notice of both these facts.” Whenever in 
the charterparty it is agreed that a specified number of days 
shall be allowed for loading, this constitutes a stipulation on 
the part of the charterer that he will not detain the ship for the 
purpose of loading beyond the fixed period.

This is the principle laid down in Ford v. Cotesworth (1868), 
L.lt. 4 Q.B. 127 -, 5 Q.B. 544. (In passing, it seems to result from 
this that “loading on or before” a limited time implies comple
tion of the loading on or before that time.)

“The rights and liabilities of the charterer as to unloading” 
are said by the same learned Judge to be “very much the same 
as. though they are not identical with.” his rights and liabil
ities as to loading. The main difference is that the shipowner is 
not bound to give notice of his arrival and readiness to dis
charge.

Reference was had by Brett, L.J., to Randall v. Lynch 
(1809), 2 Camp. 352, which is an authority, seemingly, for the 
plaintiffs’ contention in the case now considered. The head note 
to that case reads: “If by reason of the crowded state of the 
London Docks, a ship is detained there, before she can be un
loaded, a longer time than is allowed for that purpose by the 
terms of the charterparty, the freighter is liable for this deten
tion to the owner of the ship.” Lord Ellenborough said: “I am 
of opinion that the person who hires a vessel detains her, if, at 
the end of the stipulated time, he does not restore her to her 
owner. Hr is responsible for all the varied vicissitudes which 
may prevent him from doing so. When she was brought into the 
docks, all had been done which depended on the shipowner.” In 
Kell v. Anderson (1842), 10 M. & W., at p. 502, the question 
being as to when the charterer’s liability for demurrage com
menced, it appeared that delay had been caused by the act of 
the defendant (charterer) in entering the vessel as metered ves
sel, in consequence of which she was detained by the harbour 
master. The Court held, however, that the defendant was not 
liable for the delay beyond the days of demurrage agreed on, and 

36—C.ï~R. *03.
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that they were to be counted from the time of the arrival of the 
vessel at the place of discharge, according to the custom of the 
port. And Brereton v. Chapman (1831), 7 Bing. 559, decided 
that where a large port is named the vessel must have arrived, 
not merely at the entrance, or in the port, but at the usual place 
for discharging vessels.

In Tapscott v. Balfour (1872), L.R. 8 C.P. 46, it was agreed 
by charterparty that the plaintiffs’ ship should proceed to any 
Liverpool or Birkenhead dock, as ordered by the defendants, and 
there load in “the usual and customary’’ manner a cargo of coals. 
The defendants directed that the ship should proceed to the W. 
Duck at Liverpool. Cargoes of coal are supplied at the docks at 
Liverpool through the agency of the agents of collieries, and are 
most usually loaded in the W. Dock from “tips,” of which there 
are only two in the dock, and by the dock regulations no coal 
agent is permitted to have more than three vessels in the dock at 
a time. The ship was ready to go into the dock, hut was not al
lowed to go into the dock for eight days, owing to the fact that 
the defendants’ coal agents had three vessels already in the dock 
and two others ready to go in in turn. She was allowed in the 
dock after eight days, but did not come under the “tips” or 
spouts for some time, owing to the number of vessels ahead of 
her in turn. It was held that the lay-days—i.e., the commence
ment of the charterer’s liability—commenced at the time when 
the ship got into the dock, not at the time she came under the 
spouts. Bovill, C.J., said (at p. 52) : “The rule is, that where 
a port is named . . . the lay days do not commence upon 
the arrival of the vessel in the port, but upon her arrival at the 
usual place of loading in the port, not flic actual berth at which 
she loads, but the dock or roadstead where the loading usually 
takes place. If, when she arrives there, the place is so crowded 
that she cannot load, the loss must fall upon the charterer; the 
ship owner lias done all he was required to do when he has taken 
his vessel to the usual place of loading in the port.”

The learned Judge went on to say that where a particular 
dock is named, the parties must be taken to know the regulations 
affecting such dock. If by such regulations access to the dock 
might be delayed, the loss must fall on the shipowner, but when 
any loss results from the state of the docks, this must be borne 
by the charterer. It might be queered here whether the occu
pancy of the spouts at the Fort William dock in the case before 
ns was not such a state causing loss to the charterer, as was re-
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ferred to by Chief Justice Bov ill. If this is denied, then the 
“Midland Queen” must be considered to have been chartered, 
not to “load (at) Fort William,” but to “load at the elevator 
spouts at Fort William.” This construction would go far beyond 
the express provisions of the contract, and read into it a meaning 
that seems to be exceptional. Even if the “Midland Queen’s” 
contract contained the words “at the usual place,” or, as in the 
Tapscott Case, “in the usual and customary manner,” these 
words would not, if Lord Denman is right, “import the considér
ation lhat the loading (could) be done only at a particular spot 
in ‘L«* dock, and there (could) be no liability (for demurrage) 
til! the vessel (reached) that spot.” In Tharsis v. Morel, [18911 
2 Q.B. 650, Lord Esher, M.R, referring to Tapscott v. Balfour, 
said: “I think the decision was quite right.” See also Murphy 
v. Coffin (1883), 12 Q.B.D. 87.

In Ashcroft v. Crow Orchard Colliery Co. (1874), L.R. 9 
Q.B. 540. by the charterparty the master of the plaintiff’s vessel 
engaged to receive on board and load a cargo of coal at the port 
of Liverpool, “to be loaded with the usual despatch of the port.” 
The facts as to the detention were almost identical with those in 
Tapscott v. Balfour. It was held that the contract was abso
lutely binding on the defendants to load with the usual despatch 
of the port, and, as the vessel has not been so loaded, the defen
dants were liable to pay for the delay. In dealing with the con
tract the Court said : “The words are, not that the vessel is to be 
‘loaded in turn according to the charterer’s books or engage
ments,’ or to be loaded ‘next after a particular vessel, or in any 
prescribed order’; but ‘to be loaded with the usual despatch of 
the port.’ ” Discussing this condition, “We are of opinion that 
it goes further and covers the whole period from the time when 
the vessel at the port is placed at the disposal of the charterer 
there in a condition to receive her cargo. . . . The question 
is whether the vessel is at his (charterer’s) disposal, and whether 
the detention is his act. If so, the contract is broken as much in 
the one case as in the other.”

The distinction between “place of loading” as distinguished 
from “spot of loading,” adverted to in Tapscott v. Balfour, was 
dwelt on by Bramwell, L.J., in Davies v. McVeagh (1879), L.R. 
4 Ex., at p. 268: “When a ship is to take on board cargo at a 
specified place of loading, the responsibility rests, not with her 
owner, but with the charterer, if the specified berth is not in a 
fit state to receive her upon her arrival. ... I think it may
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bo laid down that a vessel has reached the place of loading, as 
distinguished from the spot of loading, when she has entered 
that port from which her voyage is to commence. . . . sup
pose the defendants’ vessel had been lying in the Mersey, and 
that her captain had given notice to the plaintiff that he was 
ready to enter the dock and ready to take on hoard the cargo : 
I do not think that it would have been open to the plaintiff as 
charterer to contend that the vessel was not at the place of load
ing, that she was not in a proper position.”

In Postlcthwaite v. Freeland (1880), 5 A.C. 599, Lord Sel- 
borne, L.C., said, at p. 608: ‘‘There is no doubt that the duty of 
providing and making proper use of sufficient means for the dis
charge of cargo, when a ship which has been chartered arrives at 
its destination and is ready to discharge, lies (generally) upon 
the charterer. If by the terms of the charterparty, he has agreed 
to discharge it within a fixed period of time, that is an absolute 
and unconditional engagement, for the performance of which he 
is answerable, whatever be the nature of the impediments which 
prevent him from performing it.” And the same principle, it is 
submitted, applies to loading. Lord Hatherley, in the same case, 
at p. 611, said: ‘‘The cases shew that when a specified time is 
named, either in words or by necessary implication, the party 
who has contracted to unload a ship within that time must hear 
the loss occasioned by any excess of time, although the delay was 
not occasioned by any default on his part.” Lord Blackburn, 
from whose judgment, at p. 613. Moss, C.J.O.. quotes, cites with 
approval at p. 618, an extract from Abbott on Shipping. 5th ed„ 
p. 180, in which these words occur : ‘‘And where the time is thus 
expressly ascertained and limited by the terms of the contract, 
the merchant will be liable to an action for damages if the thing 
be not done within the time, although this may not be attribut
able to any fault or omission on his part, for he has engaged that 
it shall be done.” The italics are the author’s. His Lordship, 
however, confined himself in his judgment to the case where no 
time limit is expressed for the doing of the thing, considering 
only eases where the contract contained words ‘‘to be discharged 
with all despatch according to the custom of the port.” or the 
like. At the close of bis remarks (p. 622), referring to Ashcroft 
v. Crow Orchard Colliery Co. (1874), L.R. 9 Q.B. 540, Lord 
Blackburn said : ‘‘By the charterparty the vessel was to load in 
the docks: ‘to he loaded wdth the usual despatch of the port.' 
The facts were that the defendants acted as their own coal agents.



Il] COMMERCIAL LAW REPORTS 537

and had at the time thirteen ships which had priority of the 
plaintiff’s; and the ship was, in consequence, kept outside the 
dock for thirty days after it was at the disposal of the defen
dants, but before the dock company would admit it. The decis
ion of the Court was that the contract was to load with the usual 
despatch, and that this self-imposed inability on the part of the 
charterers to do so was no defence, even if the plaintiffs had 
known of it. which in fact they did not. T think this, which is 
probably right, has no bearing on the present case.” And, it is 
submitted that, with equal truth, it may be said that Postle- 
thwatte v. Freeland has no bearing on Midland Navigation Co. 
v. Dominion Elevator Co.

Budgett v. Binnington, [1891] 1 Q.B. 35, is another case 
bearing out the contention of the plaintiffs in the case under con
sideration. There the number of lay-days for unloading and 
demurrage were fixed. By the custom of the port of discharge, 
a cargo such as the one to be unloaded was discharged by the 
joint act of the shipowner and consignees. A strike among the 
employees of the ship and of the consignees delayed the work and 
it was not resumed till some days after the expiration of the lay
days. It was held by the Court of Appeal that as the number of 
lay-days was fixed, the consignees were liable to pay demurrage, 
despite the inability of the shipowners, owing to the strike, to do 
their part in the unloading.

In a case where the contract was “to proceed to Odessa and 
load,” it was said that this was satisfied by her arrival in the 
outer harbour at Odessa : Pyman Bros. v. Dreyfus (1889), 24 
(j.B.D. 152, at p. 156.

In conclusion it is submitted that the net result of the cases, 
where the time for loading is limited by the contract, is that the 
liability of the shipowner in regard to loading ceases when he has 
brought his ship to the place, as distinguished from the spot, of 
loading, port or dock, in a fit state to receive the cargo and has 
notified the charterer; that the charterer’s liability then arises 
and continues until the loading is completed; that the charterer 
is hound to surmount all impediments in the wav of the loading 
ami is responsible for any delay, however caused.

“To Load.”

“To load on or before a certain date” is an expression about 
which one might think doubt could not arise. It is well with re
gard to words or phrases which are not sufficiently understood,
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or with regard to words which have a special or technical mean
ing, to have it made clear what usage exists, if any, through 
which such words or phrases have acquired any special or pecul
iar force. But the meaning of the phrase in question would ap
pear to be sufficiently understood by this time in commerce. To 
an ordinary business man, the expression means “to complete 
the work before the day named, on that day, but not after it.” 
In Bowes v. Shand (1877), 2 A.C. 455, where the expression 
“shipped during the months of March and April” was consid
ered, the conclusion arrived at by the House of Lords was that 
the shipping must begin, continue and be completed during those 
two months and no others. Thus a beginning made in February 
was not a compliance with this part of the contract. Lord Hath- 
erley, at p. 477, said: “All the witnesses, uniformly . . .
state distinctly that which the Judge, Justice Brett, at last put 
to one of these witnesses, ‘What you mean to say is that March is 
March and April is April.’ This is pretty much the case, and 
one could hardly put in a clearer point of view one’s own opinion 
that in reality the contract is simple and easy to be construed, 
and that “March” in the contract does mean March, and that 
“April” does mean April, and that the loading “during the 
months of March and April” does mean a loading during those 
months.”

In Grant v. Coverdale (1884), 9 A.C., at p. 475 et seq., Lord 
Selborne, L.C., discusses the meaning of the word to “load,” and 
comes to the conclusion that it means that which the owner of the 
boat has to do after the charterer has conveyed the cargo to the 
place of loading, and has it ready there to be put on board. Lord 
Bramwell, speaking of the owner’s duty, defines loading as the 
“actual putting on board of the cargo,” ib. p. 478.

Lord Esher, M.R., in Stephens v. Hardy (1887), 57 L.J.Q.B. 
203, considered that “to load” meant to actually put the cargo 
on board, not to have it in preparation or readiness for placing 
on the ship.
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applicants being forged. Poli
cies were issued in due course. 
The cheques in question were is
sued to pay the supposed claims 
of the several persons in whose 
favor they were drawn, who w -re 
thought to have died. The claim 
papers were prepared and for
warded by N. It was usual af
ter a claim had been passed to 
send N. a cheque for the amount 
of it, payable to the claimant or 
his order, N. to deliver the 
cheque to the proper person and 
obtain a discharge of the claim 

I under the policy. Each of the 
cheques was endorsed with the 

j name of the payee, and most of 
| them had been certified by N„ 
I and were paid in good faith 
through the Ottawa branch of 
the plaintiff's, to whom or how 

: did not appear, the amounts 
1 thereof being charged to tin1 corn-
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pany’s account. The endorse
ments had all been forged by 
N. :—

Held, that the company, being 
affected by what was done by N., 
could not the righj of
the bank to pay the cheques and 
charge it with the amounts so 
paid.

London Life Insurance Com- ' 
puny v. Mol sons Bank, 97.

2. Liability of Manager to 
Bank—Alteration of Promissory 
Note—Negligence—Test of—In
structions Disobeyed.] — The : 
manager of a branch bank was 
instructed to obtain a joint and 
several note from certain parties 
who were making the note as col
lateral security for advances by 
the bank to a partnership. In
stead of so doing, he inadvert
ently accepted a joint note only. 
Subsequently, having discovered 
the mistake, he, with the consent 
of some only of the makers, in
serted the word “We” instead 
of “I,” and before the word 
“promise” the words “jointlyj 
and severally.” It appeared 
that neither the general manager 
of the bank, nor its solicitor, 
when consulted by the branch 
manager appreciated the fact j 
that the alteration made vitiated 
the security. It also appeared 
that, before the alteration, it 
made no practical difference 
whether the note were joint and 
several, or joint merely, two, or

perhaps three, of the makers be
ing perfectly good for all the 
money advanced. The bank, hav
ing failed in an action brought 
against the makers of the note, 
on the ground that the effect of 
the alteration was to discharge 
all the parties to the note from 
liability, brought action against 
the manager to recover damages 
for his negligence

Held, Osler, J.A., dissenting, 
that the disregard of instruc
tions by the manager was the 
cause of loss to the bank, but 
it being equally true that but for 
the alteration there would have 
been no loss to the bank, and the 
manager having reasonable 
grounds to believe that the alter
ation would be acquiesced in by 
the parties to the note, and hav
ing, moreover, acted under the 
advice and with the cognizance 
of the plaintiffs’ officials, tin* 
manager was not liable in sub
stantial damages for the conse
quences of his mistake.

Stafford v. Bell (1880). 6 A. 
R. 273, followed.

Judgment of Meredith, C.J., 
affirmed.

Banque Provinciale v. Char- 
bonneaut 478.

3. See Partnership, 1.

BENEVOLENT SOCIETY

See Insurance, Life, 2. 3.

D-D
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BILLS AND NOTES.
Sir Promissory Note.

BOOKS
Copyright in.] — See Copy

right. II.

CASES.
Anglo-Canadian v. Shaw, ante, 

p. 511. followed.]—See Copy
right. VI(7).

Anglo-Canadian v. Winnifrith 
{188H «. 15 O.R. 104. followed.] 
—Sir Copyright, VI(5).

Crrri v. Ancient Order of For
esters (1897), 28 O.R. 111. fol
lowed. |—Ser Insurance. Life, 
1.

Cowan's Estate, In re (1880), 
14 Ch. 1). 658, disapproved.]- 
See Bankruptcy and Insolv
ency, 1.

Dicks v. Yates (1880). 50 L.J. 
Ch. 809. followed.]—See Copy
right. V.

Grant v. Wert (1896), 23 A.ll. 
533, followed.]See Bankruptcy 
and Insolvency, 1.

Hargrove v. Royal Templars 
of Temprrancr (1901), 2 O.L.R. 
126, followed. |—See Tnsprance. 
Life, 1.

Hearle v. Grrrnbank (1749). 
1 Ves. Sr. 307. followed. |—See 
Insvrance, Life, 2.

Lirrrpool General Rrokers’ 
Association v. Commercial Press

I Telegram Bureaux, | 18971 2 Q. 
IS. 1, followed.]—Sri Copyright,

I IV(2>.
itackinnon v. Stewart (1850), 

1 Sim. N.S. 76, followed.]—See 
Bankruptcy and Insolvency, 
2.

Mail Printing Co. v. Clarkson 
(1898), 25 A.R. 1, followed.]— 
See Bankruptcy and Insolv
ency, 1.

Mawman v. Trgg (1826), 2 
lines. 385, followed.}See COPY
RIGHT. VII(4).

Morang v. Publishers’ Syndi
cate. (1900). 32 O.R. 393, fol
lowed. ]—See Copyright VI(7). 

Murphy v. Bury (1895), 24
S. C.R 668. doubted.]—See
Debtor and Creditor.

National Bank of Australasia 
v. Morns, f 18921 A C. 287, fol
lowed. |—See Bankruptcy and 
I nsolvency, 2.

Page v. Wisden (1869), 20 L.
T. N.S, 435, followed.]—See
( 'OPYRIGHT, VII(4).

Siggers v. Evans (1855), 5 E. 
& B. 367. followed.]—See Bank
ruptcy and Insolvency, 2.

Spurrier v. La Cloche, ( 1902 ] 
A.C. 446, followed.]—See In
surance, Life, 4.

Stafford v. Bell (1880), 6 A.R. 
273. followed.]—See Banks and 
Banking, 2.

Stephens v. McArthur (1890 ), 
6 Man. 496, followed.]—See 
Bankruptcy and Insolvency,
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Sweet v. Ma II till a n (1840), 11 
Sim. 51, not followed. |—See 
Copyright, VII(4).

Taylur v. Caldwell (1863), 3 
B. & 8. 826, distinguished.]—See 
Contract, 1.

Webb v. Stenton (1883), 11 Q. 
B.D. 518, applied.]—See Bank
ruptcy and Insolvency, 1.

Weldon v. nicks (1878), 10 
Ch. D. 247. followed. ]—See 
Copyright, IV(2).

Wood V. Iloosey (1867), L.R. 
2 Q.B. 340, not followed.]—See 
Copyright, IVt2).

CESSION BE BIENS.
See Bankruptcy and Insolv

ency, 5; Promissory Note, 2.

CIVIL CODE.

Articles 516, 521.]—See Com
pany, 8.

Article 1002.]—See Bank
ruptcy and Insolvency, 4.

Articles 1570, 1571.1 —See 
Debtor and Creditor, 1.

CHARTER PARTY.
See Shipping.

CHEQUE.
Drawn lo Fictitious Payee.]_

See Banks and Ranking, 1.

COMPANY.

1. .1/thing—Directors—Major- 
dy—Power to sell whole pro
pertyr—/regularity—High ts of 
minority—Shareholders—Shares 
held in Trust.]—A mining coin- 
puny incorporated under the On
tario Companies Act. lt.S.O. 
1897, eh. 191, and the Ontario 
Mining Companies Act, K.S.O. 
eh. 197, may sell all the land 
owned by the company, provided 
the sale is made in good failli, 
and with the consent of the ma
jority of the shareholders, and, 
even though irregularities in the 
proceedings occur and improper 
motives govern the majority, the 
sale cannot he attacked by a dis
sentient minority of the share
holders.

But a sale proposed to be made 
at a time of the year when in
spection of the property is im
practicable or impossible, or 
when the property is not in fit 
condition for inspection by in
tending purchasers may be re
strained by injunction.

It itch ie v. Vermilion Mining 
Co. 19.

2. Franchise —Sale of Gas 
Works to Municipal Corporation 
—Arbitration as to Price—Ten 
per cent. Addition — “Works. 
Plant, Appliances and Pro
perty“—Rule of Fjusdem Gen
eris.]—By an agreement be
tween the parties, the corpora
tion of Kingston and the com-
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pany, the former was to have the 
option of purchasing and acquir
ing all the works, plant, appli
ances and property of the com
pany upon giving to the com
pany one year’s notice of their 
intention previous to the expira
tion of the period of the con
tract, at a price to be fixed by 
arbitration under the Municipal 
Act. The arbitrators in ascer
taining the price, did not include 
anything for the earning power 
or franchise and rights of the 
company, nor did they allow ten 
per cent, addition to the price 
as upon expropriation under 
R.S.O. (1887), ch. 164, sec. 99.

Held, that they were right in 
so doing.

Decision of Lount, J., affirmed.
City of Kingston and King

ston Light, etc., Co. 86.

3. Agreement to Refer to Arbi
tration—Matters Arising in the 
Course of the Reference.}—See 
Arbitration and Award, 1.

4. Winding up—Transfer of 
Stock — Power of Attorney — 
Payment to Directors.]—A com
pany under the mistaken belief 
that there was no unallotted 
stock which could issue to appli
cants, authorized an agent, 
Stark, to obtain powers of attor
ney from persons desirous of 
becoming shareholders. This 
power of attorney made the 
attorney the appointor’s agent 
“for me and in my name and

on my behalf to receive from the 
vendor a transfer of 
shares of the capital stock of the 
Publishers’ Syndicate, Limited, 
purchased by me from him, at
the sum of $.........., and to sign
on the books of the company my 
name to the acceptance of the 
transfer of the said shares, etc.” 
This agent obtained powers of 
attorney from a number of per
sons. All of these paid for and 
received certificates for the 
amount of the shares specified in 
their powers. Some time later, 
C., who was a director and officer 
of the company, seeing the 
powers of attorney and knowing 
that no transfer had been made 
thereunder, filled in opposite the 
names of the various appointors 
transfers of his stock from him 
to them and procured the agent 
as their attorney to accept trans
fers and caused the agent to be 
paid by the company $60 for 
alleged commission.

Held, that neither the transfer 
of stock made by P. nor the $60 
payment could be supported and 
that P. must be placed upon the 
list of contributories.

At a meeting of the directors 
soon after the incorporation of 
the company when the directors 
were the only shareholders, $300 
was voted to P. for alleged ser
vices as director. The resolution 
was contained in the minutes 
read at the annual meeting next 
following, which were confirmed
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in the ordinary way. It ap-i 
pea red that no profits had been | 
made at this time and, according j 
to the books, nothing had been 
paid in by any person on account 
of his stock.

Held, that the payment must 
be returned as being a gratuity 
which should be authorized by1 
by-law and as being made out of 
capital* and not of assets pro-1 
perly divisible among the share-1 
holders.

Publishers' Syndicate, re, 
Patou's Case 133.

5. Winding n — Petition by\ 
Shareholder — Insolvency—R.S. 
C. ch. 129,.sec. 5 (c) and (52-63 
Viet. ch. 43, sec. 4.]—By sec. 5 
(c) of the Winding-up Act (Do
minion), a company is deemed 
insolvent “if it exhibits a state
ment shewing its inability to 
meet its liabilities.

Held, that the inability to 
meet liabilities means liabilities 
to creditors as distinguished 
from liabilities to shareholders.

On the hearing of a petition 
based on such a statement, the ; 
statement must be accepted as 
correct.

Remarks as to company bal- ; 
ance sheets.

In re United Canneries, ctc.,\ 
Limited 396.

(5. Winding-up—Leave to bring 
Action — Secured Creditors — ! 
Proving Claims—R.S.C. 1886,' 
eh. 129, secs. 62, et seq.]—A se- !

f>47

« ilred creditor has a right to ap
ply for and obtain leave to bring 
an action to enforce his security.

It is not optional for a secured 
creditor to either prove his claim 
in a winding up or else proceed 
with an action to enforce it. and 
if he does commence an action 
it is still compulsory on him to 
proceed before the liquidator 
under secs. 63 et seq. of the Act.

In re Lenora Mount Sicker 
Copper Mining Co. 423.

7. Winding-up — Voluntary 
Liquidation—Order for Dissolu
tion—Subsequent Vacation and 
Discharge Thereof—Final Order 
—Nature of—Winding-up Act, 
R.S.O. 1897, ch. 222, secs. 27 and 
41 — Ontario Judicature Act. 
Rules 358 and 1216.]—After 
proceedings had been taken by 
the directors and shareholders of 
a company under the Winding- 
up Act of Ontario, R.S.O. 1897. 
ch. 222, for the voluntary liqui
dation thereof, and an agreement 
entered into and partially car
ried out for the disposal of the 
assets of the company, an order 
was made by a County Court 
Judge, on March 24th, 1902, 
upon the affidavit of one of the 
liquidators, setting out id I the 
proceedings, that the company 
be dissolved. Subsequently, on 
April 7th, 1902, it was ordered 
by the same Judge that no action 
or other proceeding should he 
proceeded with or commenced 
against the company. On the
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21st of June, 1902, tin order was 
made vacating and discharging 
the two above orders.

Held, that the order of the 21st 
of June was a final order so as 
to be the subject of an appeal 
within the meaning of sec. 27 of 
the Winding-up Act, since it un
did and put an end to the order 
of dissolution.

Held, however, (Maclennan, 
J.A., dissenting, on the ground 
that the learned Judge made the 
order of March 24th under a 
clear misapprehension of the 
facts) that the learned County 
Judge had no authority to make 
the order of the 21st of June, 
rescinding that of the 24th of 
March, as he had no more ma
terial before him when making 
it than he had when making the 
prior order, and there is no 
reason for saying that he was 
misled in making it or that any 
fact was suppressed. The proper 
way to have attacked the order 
of the 24th of March was by ap
peal not by an application to the 
Judge who made it to rescind it 
after it had been acted upon and 
become effective.

Quatre, whether an appeal 
would lie from the refusal of a 
Judge to make an order under 
sec. 41 of the Winding-up Act, 
R.S.O. 1897, eh. 222, dissolving 
n company.

In re Equitable Savings, Loan 
and Building Association 44(1.

I 8. Winding-up of—The Wind- 
ing-up Act, 188(i (A), tees. 15 
and 31- Restricted Power of 

j Liquidators of Bank to Sue in 
| their Own Names—Civil Proced- 
\ ure Code, secs. 516 and 521— 
I Power to Amend by Adding 
Bank as Plaintiffs.]—Under The 
Winding-up Act, 1886 (1).), 
secs. 15 and 31, a company in 
liquidation retains its corporate 
powers, including the power to 
sue, although such powers must 
be exercised through the liquida
tor under the authority of the 
Court. The liquidator must sue 

i in his own name, or in that of 
I the company, according to the 
j nature of the action : in his own 
| name where he acts as represen
tative of creditors and coutribu- 

I tories; in that of the company 
to recover either its debts or its 
property.

Where liquidators sued in 
their own name to recover a debt 

! due to the company.

! Held, that the error was one 
I of form, which the Court had 
I power to give leave to amend 
under secs. 516 and 521 of the 
Code of Civil Procedure. The 
defendant having admitted the 
debt and pleaded set-off, and not 
having excepted to the form of 
the action, leave to amend should 
have been given in the sound ex
ercise of judicial discretion.

Kent v. La Communauté des 
Soeurs, etc. 379.
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CONTRACT.
1. Supply of Electric Power— 

Continued Existence of Property 
—Implied Warranty — Impossi
bility of Performance, j—Where 
there was an agreement to sup
ply electric power at a certain 
rate per annum to be used in the 
business of the consumers as 
millers and for no other purpose, 
and the mill, which was on the 
premises of the consumers at the 
time of the agreement, was des
troyed.

Held, that the agreement was 
not terminated by the latter 
event and the consumer was 
under obligation to take and pay 
for the electric current agreed 
to be supplied.

Taylor v. Caldwell (1863), 3 
B. & S. 826, distinguished.

Ontario Electric Light and 
Power Co. v. Baxter & Galloway 
Co., Ltd. 125.

2. Breach of Induced by Trade 
Union.]—See Trade Union.

3. See Sale op Goods.

COPYRIGHT.
I. Common Law Rights.

II. Copyright in Books.
III. Artistic or Fine Art

Copyright.
IV. Imperial Copyright.

V. Dramatic and Musical 
Copyright.

VI. Interpretation of Can
adian Copyright Act.

VII. Practice Under the Can
adian Act.

I. Common Law Rights.

Action at Common Law— 
—Artistic Property—Measure of 
Damages.]—Per Andrews, J., in 
the Superior Court :—

An action of damages will lie 
at common law for invasion of 
property in artistic works, and 
is not taken away by the Copy
right Act giving an action for 
penalty.

The affixing of his signature 
by a sculptor to a bust made by 
him is sufficient proof, under the 
statute, of notification of his 
privilege as author.

The certificate of registration 
of a copyright is prima facie evi
dence that the requirements of 
the law, previous to its issuing, 
have been complied with.

The assignee of a copyright 
may recover for infringements 
made before the registration of 
the assignment, but after the 
registration of the copyright.

Per the Court of Queen’s 
Bench—reversing Andrews, J., 
on this point—Where there is 
clear proof of the counterfeiting 
of a copyright, the damages will 
not be measured by the price 
realized through the sale of the

37—c.l.r. 03.



counterfeit, but vindicative dam
age* will be allowed.

Bernard v. Bertoni 163.

II. Copyright in Books.
(1) Author ami Legal Repre

sentative — Works Becoming 
Publie Property by Long User 
—Scope of the Copyright Act— 
Penalties—R.S.C. eh. 62, secs. 30, 
4, ami 17. |—Only the author or 
the legal representative of the 
author of a work can avail him
self of the provisions of the 
Copyright Act. And neither the 
author nor his legal representa
tive can maintain an action for 
penalties under the Copyright 
Act where the registration of the 
work under the Act has not been 
made until after the publication 
of several editions of the work.

So where Le 11 rand Caté
chisme de Quebec had been in 
public use for nearly 175 years 
without copyright having been 
applied for. it was held that the 
work was no longer susceptible 
of being made private property, 
and the plaintiff, who had ac
quired his title in the book by 
sale to him by the Archbishop of 
Quebec, had no ground to main
tain an action for penalties 
against the defendant, who had 
published an edition of the work.

Langlois v. Vincent 164.
(2) Infringement — Evidence. 

—Testant Copy.]—In an action 
for infringement of copyright in

a dictionary, the un rebutted evi
dence shewed that the publics 
tion complained of treated of 
almost all its subjects in the ex
act words used in the dictionary 
first published, and repeated a 
great number of errors that oc
curred in the plaintiff’s work.

Held, affirming the judgment 
appealed from, that the evidence 
made out a prima facie case of 
piracy against the defendants 
which justified the conclusion 
that they had infringed the copy
right.

Cadieus v. Branchemin 170.
(3) Railway Ticket — Subject 

of ('opyriglit — Principle of 
Copyright Legislation — Failure 
to Deposit Copy. |—Section 5 of 
the Con. Ktat. C., eh. 81, which 
required an author to deposit a 
copy of his work in the library 
of the Legislative Assembly of 
Canada, being merely directory, 
the neglect of the author of a 
work to do so, did not incapaci
tate him from proceeding for an 
infringement thereof.

The object and principle un
derlying the legislation from 
Queen Anne’s time to the pre
sent is to protect, advance and 
encourage learning and art; and 
not, unless it be casually and in
directly, to promote or assist pro
gress in mechanical or industrial 
appliances or inventions, and 
accordingly a railway conduc
tor's duplex ticket is not the sub
ject of copyright.
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Griffin v. Kingston ami Pem
broke Ky. Co. 172.

(4) Circulars—“Forms” and 
“ /Uanks”—Books and Literary 
ComjtositioM under the Copy
right Act—Copyright Act, K.S. 
C.f sec. 4, as amended by 52 Viet, 
ch. 29, see. 1 (Z>.).]—The purely 
commercial or business character 
of a composition or compilation 
does not oust the right to pro
tection if time, labour, and ex
perience have been devoted to its 
production. «

The plaintiff had obtained 
copyright in respect of four pro
ductions used in connection with 
his School for Stammerers, and 
called ( 1 ) “Applicant’s Blank,” 
containing questions to be an
swered by applicants for en
trance ; (2) “Information for 
Stammerers,” an advertising 
circular; (9) “Entrance Memor
andum,” being an agreement to 
be signed by applicant ; and (4) 
“Entrance Agreement,” which 
was like No. 3, but of a more 
extended character.

Held, that the plaintiff had j 
copyright in these publications, 
and was entitled to protection in I 
respect thereto.

(Iriffin v. Kingston and Pem
broke By. Co. (1889), p. 172. 
supra, dissented from.

Church v. Linton 17b.

(5) Historical, Biographical I 
and Geographical Dictionary— 
Nomenclature—Common Sources

551

— Piracy — Animus Furandi — 
Modes of Proof—Law Go-verning 
Copyright in Quebec.]—fn an 
action for infringement of copy
right in a dictionary, the un re
butted evidence shewed that the 

! publication complained of em- 
I ployed the same nomenclature,
! treated of almost all its subjects 
! in the exact words used in the 
dictionary first published, and 
repeated a number of errors 
occurring in the prior work.

Held, White, J., dissenting, 
that these resemblances being 
supported by proof of fraudu
lent ititent, made out proof of 
piracy.

Judgment of Taschereau, J., 
reversed.

Though a work contains only 
material which is open to the 
world to use, yet originality in 
the arrangement and treatment 
will confer the right to protec
tion.

Where there is a divergence 
between the English and French 
law in relation to copyright, the 
former should be preferred.

Branch emin v. Cadieux 337.

III. Artistic or Fine Art 
Copyright.

(1) Works of Fine Art— 
“ What we Have we Hold”— 
Application of Imperial Act to 
('anada — 25-26 Viet. ch. 68 
( Imp.).]—The Imperial Act. 25-
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26 Viet. eh. 68, an Act for 
amending the law relating to 
Copyright in Works of Fine Art, 
does not extend to the Colonies, 
and, therefore, copyright there
under is confined to the United 
Kingdom.

Graves v. Gorrie 186.

IV. Imperial Copyright.

(1) 38 Viet. ch. 88 (D.)—5 rf 
6 Viet. ch. 45 (Imp.).]—Held, 
affirming the judgment of Proud- 
foot, V.-C. (23 Grant 590), that 
it is not necessary for the jiuthor 
of a book, who has duly copy
righted the work in England, 
under 5 & 6 Viet. ch. 45, to copy
right it in Canada under the 
Copyright Act of 1875, with a 
view of restraining a reprint of 
it there ; but if he desires to pre
vent the importation into Can
ada of printed copies from a 
foreign country, he must copy
right the book in Canada.

Quære, as to the admissibility, 
with a view to the construction 
of a statute, of the language used 
by the Secretary of State for the 
Colonies in introducing it in 
Parliament.

Smiles v. Belford 216.

(2) Books — Infringement—5 
& 6 Viet. ch. 45 (Imp.)—Appli
cation to Colonies—Importation 
of Foreign Reprints — Assign
ment of Ownership — Necessity 
for Registration Thereof—Right

to Maintain Action.]—Section 
17 of the Imperial Act to amend 
the Copyright Act, 5 & 6 Viet, 
ch. 45, prohibiting the importa
tion of foreign reprints of a 
British copyright book by any 
person, not being the proprietor 
of the copyright or some person 
authorized by him. is now in 
force in Canada.

Therefore, where the defen
dants had imported from the 
United States of America into 
Canada, and exposed for sale, 
copies of a* book written by 
Francis Parkman, known as “A 
Half Century of Conflict,” the 
ownership and copyright of 
which had, after the death of 
the author, who had died owning 
and being entitled to the said 
copyright, been assigned and 
transferred to the plaintiffs by 
the persons entitled thereto, it 
was held that the plaintiffs were 
entitled to prohibit the importa
tion of foreign reprints into Can
ada.

Held, however, that sec. 24 of 
5 & 6 Viet. ch. 45 (Imp.), re
quiring the proprietor of copy
right in any book to make an 
entry of such book in th<- book 
of registry of the Stationers’ 
Company before any action may 
be brought by such proprietor 
in respect of any infringement 
of such copyright, not having 
been complied with by the plain
tiff's, they were not entitled to 
maintain the action, the word
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“proprietor” in said see. 24 
meaning the person who is the 
present owner of the work.

Dictum of Cockburn, L.C.J., 
in Wood v. Boosey (1867), L.R. 
2 Q.B. 340, not followed.

Weldon v. Dicks (1878), It) 
Ch. 1). 247, and Liverpool Gen
eral Brokers’ Association v. 
Commercial Press Telegram Bur
eaux, 118071 2 Q.B. 1. followed.

Morang v. Publishers’ Syndic- 
cate 232.

(3) Effect of Priorities—Im
portation of Copyright Works— 

The Copyright Act, R.S.C. ch. 
62, sees. 6 and 4. ] Where there is 
prior British copyright, and 
thereafter Canadian copyright is 
obtained by production of the 
work, that local copyright is sub
ject to be invaded by the impor
tation of lawful British reprints. 
But where the Canadian copy
right is first, then monopoly is 
secured from all outside impor
tations. ( See. however, Copy
right Act of 1900 in subjoined 
Appendix).

The possessor of a prior Can
adian copyright is secured com
pletely against all interference 
to the territorial extent of all the 
Dominion of Canada, even as 
against English reproductions or 
copies made under a subsequent 
British copyright.

Anglo-Canadian v. Suckling 
245.

(4) Encyclopaedia — Prima 
facie Proof of Proprietorship- 
Entry at Stationer’s Hall — 

License to Print and Sell—For
eign Reprints—Notice to Com
missioners of Customs—Imperial 
Acts in Force in Canada—Imp. 
39-40 Viet. ch. 36. sec. 152—Imp. 
5-6 Viet. ch. 45, secs. 17, 18, 19. |

-Thje defendants, the Imperial 
Book Company, imported into 
Canada large numbers of an 
American reprint of the plain
tiffs’ encyclopaedia, which plain
tiff's maintained was an infringe
ment of their copyright. They 
had registered the publication 
pursuant to 11th section of the 
Copyright Act of 1842, and pro
duced and gave in evidence a 

j certificate of the entry, 
j Held, the production of the 
certificate was all that was neces
sary to make out a prima facie 

\ proprietorship in the copyright 
of an encyclopaedia under secs. 
18 and 19.

Held, also, that sec. 152 of the 
Imperial Customs Law Consoli
dation Act, 1876, 39-40 Viet. ch. 
36, which requires notice to be 
given to the Commissioners of 
Customs of copyright and of the 
date of its expiration, is not in 
force in Canada, despite that, in 
Part IV. of the appendix to vol. 
III. of the Revised Statutes of 
Ontario, 1897, a statement to the 
contrary appears.

Semble, such a notice would be 
invalidated by an erroneous
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statement of the date of the ex
piration of the copyright.

The plaintiffs, in considera
tion of a large sum of money, by 
an agreement in writing, gave 
certain other persons the exclu
sive right to print and sell the 
publication in question for a 
period terminating four years 
before the expiration of.the 
plaintiffs’ copyright, and agreed 
to deliver to them the plates used 
in the publishing, and not to 
publish or announce a new edi
tion until the expiration of such 
period. The other parties agreed 
to sell only at certain prices, not 
to alter the text of the book, and 
on the expiration of the period 
mentioned, to deliver up any un
sold copies and all the plates 
used in printing them. The 
plaintiffs expressly reserved the 
copyright to themselves.

Held, the agreement must be 
construed as a license merely and 
not as an assignment, and need 
not be registered pursuant to sec. 
lii of 5-6 Viet ch. 45 ( imp.).

Black v. Imperial Book Co. 
252.

V. Dramatic and Mvsicai, 
Copyright.

Solr Right of Dramatic Rcpre- 
s( ntation — Infringement —Im
perial A eta—Evidcnce—Exami
nation for Discovery—Admissi

bility thereof as Evidence 
Against Co-Defendants.| —Sec
tion lb of the Imperial Copy
right Act, 1842 (5 & b Viet. ch. 
45), provides that the defendant 
in pleading shall give to the 
plaintiff a notice in writing of 
any objections on which he 
means to rely on the trial of the 
action. Section 2b allows the 
pleading of the general issue.

Held (Richardson, .1.), that 
sec. 16 is complied with if the 
objections intended to be relied 
on are taken in the statement of 
defence. Dicks v. )'-//-s ( 1880 . 
50 L.J. Ch. 809; 18 Ch. I). 7b; 
44 L.T. 660, followed.

Where, under Rule 201 of the 
Judicature Ordinance, 1898, a 
party to the action has been 
orally examined before trial, 
Rule 224, which allows any 
party to use in evidence any part 
of the examination so taken of 
the opposite parties, does not 
limit the effect of such evidence, 
or provide that it may only be 
put in as against the party ex
amined, and, therefore, any part 
of such examination is admissible 
as evidence against opposite par
ties other than the one actually 
examined, provided they had an 
opportunity to cross-examine the 
party actually examined.

At the trial of an action 
against the officers and members 
of the committee of management 
of an unincorporated society for 
infringement of plaintiff’s sole
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right of dramatic representation 
of an opera, plaintiff put in as 
evidence parts of the examina
tion for discovery of B., one of 
the defendants, the secretary- 
treasurer of the society. All the 
defendants were represented by 
the same advocate, who had at
tended such examination on be
half of all the defendants, and 
cross-examined the witness.

Held, that the testimony given 
on such examination was admis
sible as evidence against all the 
defendants as well as against B. 
himself.

Plaintiff' proved that the opera 
in question, and an assignment 
to him of the sole right of dra
matic representation thereof, lmd 
been duly registered at Station
ers’ Hall. On said examination 
B. testified that he knew the 
opera in question, and that the 
performances °f
were meant to be performances 
of this opera, lie also identified 
one of the programmes used on 
the occasions in question, and 
what lie thought to be a poster 
advertising the performances. 
Both programme and poster 
designated the opera by its regis
tered name, and specified the 
author and composer thereof. L. 
also testified at the trial that he 
knew the opera in question, 
which he had seen and heard 
performed many times : that he 
bad been present at one of the 
performances complained of. and

that what had been performed 
on such occasion was the opera 
in question.

Held, that this was sufficient 
proof of the identity of what was 
performed by defendants with 
the opera in question, and con
sequently of the infringement.

Per Wetmore, J.—Objection 
to secondary evidence of the con
tents of a written document must 
be distinctly stated when it is 
offered, and if not objected to it 
is received, and is entitled to its 
proper weight, and the weight 
to be attached to it will depend 
upon the circumstances of each 
case.

Each programme of an enter
tainment is an original docu
ment, not a mere copy.

Per McGuire, J.—The rule ex
cluding oral testimony of a wit
ness of the contents of a written 
document which lie had read was 
not applicable to the present 
case. What was sought to he 
proved was not the contents of 
any book or document, but the 
resemblance or identity of two 
performances, partly verbal, 
partly musical, and partly made 
up of dramatic action, gesture, 
and facial expression.

Sufficiency and admissibility 
of evidence of resemblance or 
identity of the performance or 
of copy with original discussed.

Judgment of Richardson. J.. 
reversed.

('arte v. Dennis 2f>(>.

717468
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VI. Interpretation of the Can
adian Copyright Act.

(1) License to Publish—Writ
ing—Injunction.|—To create a 
perfect right under the Copy
right Act. R.S.C. ch. 62. sec. 30, 
there should he an assignment 
in writing of the license to print 
and publish ; but, without any 
writing, there may be such con
duct on the part of the owner in 
consenting to and encouraging 
the infringement alleged as will 
disentitle him to an injunction.

Allen v. Lyon 289.

(2) Infringement of—Sources 
of Information—Statutory Form 
of Notice of—Decree, Form of— 
R.S.C. ch. 62, secs. 12 and 33.]— 
The publishers of a work con
taining biographical sketches 
cannot copy them from a copy
righted work, even where he has 
applied to the subjects of such 
sketches, and been referred to 
the copyrighted work therefor.

In works of this nature, where 
so much may be taken by differ
ent publishers from common 
sources, and the information 
given must be in the same words, 
the Court will be careful not to 
restrict the right of one publisher 
to publish a work similar to that 
of another, if he obtains the in
formation from common sources 
and does not, to save himself 
from labour, merely copy from 
the work of the other that which

has been the result of the latter’s
skill and diligence.

The notice of copyright to be 
inserted in the title-page of a 
copyrighted book is sufficient if 
it substantially follows the form 
given in the statute. Therefore 
the omission of the words “of 
Canada” is not a fatal defect. 
and, even if a defect, such defect 
is removed by sec. 7, sub-sec. 44. 
of the Interpretation Act (R.S. 
C. ch. l .

Depositing in the office of the 
Minister of Agriculture copies 
of a book containing notice of 
copyright before the copyright 
has been granted does not invali
date the same when granted.

Garland v. Gemmill 292.
I (3) Infringement—Newspaper 

—First Publication.]—A paper 
printed and published in the 
United States and mailed there 
to subscribers both in that coun
try and in England, cannot he 
considered to be first published, 
nr even simultaneously pub
lished, in England, so as to come 
within the provisions of the Im
perial Act, 5 & 6 Viet. ch. 45, 
requiring first publication in the 
United Kingdom to entitle the 
publishers to British copyright.

Grossman v. Canada Cycle Co. 
307.

(4) Infringement — English 
Domicile of Claimant—Right to 
Benefit of Statute—Knowledge 
of Existence of Copyright.] —
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The plaintiffs, a company iiieor- —Printing from Stenotypi 
porated in England with tlie oh- Plates—Importation of Foreign 
,i«t of (seeming Canadian copy- Reprints—Right to Restrain.]— 
rinlit in musical compositions The plaintiff was a publisher in 
ami of acquiring the protection England, and had employed cer- 
of the Canadian Copyright Act tain persons to compile for him 
of 1H75, sought to restrain the the book in question, paying 
defendants from importing and them for their services. By his 
selling in Canada a collection of agent in Canada, he applied for 
songs containing the song's thej and obtained copyright under 
copyright in which was claimed the Canadian Act. 
by the plaintiffs. j field, he was entitled to copy-

Hdd, that neither the fact right as proprietor of the book, 
that the plaintiffs were domiciled being “assignee,” or perhaps 
out of Canada nor that the de- "legal representative,” of the 
fendants were ignorant of the j author.
existence of the plaintiffs' copy- English domicile is not a bar 
right was a defence to the plain- to obtaining benefit of the Can- 
tiffs’ action. adian Copyright Act.

Though it appeared that the Anglo-Canadian Publishers' 
defendants had acted innocently. I (Ltd.) v. Winnifrith
had discontinued the infringe-1 i 1888), IS O.K. 164, 167, fol- 
inent. and had expressed regret. lowed.
yet. as they had contested the Printing from stereotype
plaintiffs’ rights in Court, costs plates brought to Canada from 
of the action were given to plain- England is a sufficient “print- 
tiff's. ing” within the meaning of the

The affidavit of plaintiffs' Act, though no typographical 
manager, stating the incorpora- work is done in the preparation 
tion of the plaintiff’s in Canada of the copies, 
and the obtaining of the copy- American reprints of the
right of the songs in question, plaintiff’s copyright book, added 
being in no wise controverted, ns an appendix to American re- 
w as held sufficient evidence of prints of the Bible, imported into 
the copyright for the purpose of Canada, constitute an invasion 
the application. of the plaintiff’s rights.

Anglo-Canadian v. Winnifrith Frowdc v. Parrish 317 
312.

(6) Penalties—Printing Copiis 
(51 Right to, in a Compilation of Canadian Copyright Work 

—English Domicile of Claimant Abroad—Stating thereon Exist-
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ence of Canadian Copyright— 
Copyright Act, 1875, sees. 33, 5,
6 and 13.]—Section 33 of the 
Copyright Act, 1875, R.S.C. eh. 
62, does not apply where the 
owner of the Canadian copyright 
in a musical composition has the 
same printed abroad and im
presses on copies used in Canada 
a notification of the existence of 
such copyright.

Lance field v. Anglo-Canadian 
323.

(7) / nfringement — .17 usical
Compositions—Qui tarn action— 
“Author”—Assignment of For
eign Copyright—Registration of, 
Necessity for—Publication—Im
perial Copyright under 5 <1* 6 
Viet. ch. 45, sec. 29—Scope of—| 
Foreign Reprints—R.S.C. 1886, 
ch. 62, sec. 15.]—Certificates of 
registration _ ed from the 
proper branch of the Depart
ment of Agriculture at Ottawa 
are primâ facie evidence of due ; 
compliance with the require-1 

tnents of the Copyright Act en
titling the producing party to 
registration under the Act.

Section 15 of the Copyright 
Act applies to the assignments 
of Canadian, not of foreign 
copyright.

Anglo-Canadian Music Pub
lishers’ Association v. Shaw (in
fra), followed.

It is only when the plaintiff 
is seeking the recovery of penal
ties, the moiety of which belong

to the Crown, that he must insti
tute a qui tarn action.

Unauthorized foreign circula
tion and publication is no bar to 
effectual copyright in Canada.

By virtue of 5 & 6 Viet. ch. 45. 
sec. 29, the importation of for
eign reprints into Canada is 
illegal against the owner of the 
Imperial copyright in the im
ported works even though he has 
ineffectually attempted to secure 
Canadian copyright.

Morang \. Publishers’ Syndi
cate (1900), 32 OK. 393, fol
lowed.

Anglo-Canadian v. Dupuis 
503.

VII. Practice Under tiie Can
adian Act.

( 1 ) /nfringement — Pleading 
—Musical Composition—Author- 
ship — Inscription in Law. | — 
Held, that a company alleging 
itself to be the registered owner 
and proprietor of certain Can
adian copyrights, covering (ter- 
tain musical compositions, may 

1 answer allegations going on to 
say that it is not the author, 
or legal representative of the 

I authors of the musical composi
tions. by saying that the British 
proprietors of the copyrights 

j assigned the same to it. plaintiff, 
and that it gave legal notice of 
such assignment to tin1 Minister

D3C
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of Agriculture before registra
tion in Canada.

Anglo-Canadian v. Dupuis, 
325.

(2) Qui Turn Action—Penal-\ 
ties—Amendment—Practice. \

Tremblay v. Quebec Printing 
Co. 327.

tion ; and also to the costs of the 
reference, the defendant not hav
ing, when consenting to judg
ment, offered to pay a fixed sum 
for damages and to pay it into 
Court.

Anglo-Canadian v. Somerville 
328.

( 3 ) Costs — Infringement —
( 'onsent Judgment—Damages— 
Amount of—Reference—Offer— 
Payment into Court.] — Where 
judgment was pronounced by 
consent declaring that the defen- ' 
dant had infringed the plain
tiffs’ copyright, restraining him 
from continuing to infringe, and 
directing a reference to ascertain 
the damages sustained by reason 
of the infringement, and the 
Master found that the damages 
were only $(>.70, and also re
ported specially that the plain
tiff's were aware before action 
that the defendant was willing 
to hand over all copies of and to ( 
stop selling or giving away the 
publications in question, but the 
plaintiffs demanded $100 com
pensation. and that after action 
the defendant offered to pay $25 
for damages and costs and to de-. 
liver up any of the publications 
on hand and to give an under
taking that there would be no 
further infringement, but the 
plaintiffs did not accept the 
offer.

Held, that the plaintiffs were 
entitled to the costs of the ac

( l Ri gist eu i inn Infringe 
ment—Particulars.]—In an ac
tion for infringement of copy
right in a book, the statement of 
claim alleged that the plaintiffs 
were the proprietors of a sub
sisting copyright duly regis
tered, and further alleged that 
the defendants printed for sale 
a large number of copies of 
another book, a part whereof 
was an infringement of the 
plaintiffs’ copyright.

Held, that the defendants were 
entitled to particulars shewing 
the date of registration of the 
plaintiffs’ copyright, and shew
ing what part of the defendants’ 
book infringed the plaintiffs’ 
right.

Sweet v. Maugham (1840), 11 
Sim. 51, not followed.

.1/airman v. Tegg (1826), 2 
Russ. 385, 390, and Page v. Wis- 
den (1869), 20 L.T.N.8. 435, fol
lowed.

Liddell v. Copp-Clark 332.

CORPORATION.
See Trade Union, 1, 2. 
See Company.
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DAMAGES.

Measure of — Consequential.] 
tier Sale of Goods, 1 ; Copy

right, I ; Shipping.

DEBTOR AND CREDITOR.

1. Law of Lower Canada— 
Transfer of Debt—Civil Code, 
Arts. 157(1 and 1571 Construc
tion—Signification to Debtor of 
Transfer of Debt—Transfer of 
flights under an Insurance Po
licy.]—Under Arts. 1570 and 
1571 of the Civil Code of Lower 
Canada, signification to the 
debtor of the transfer of his debt 
need not be by a notarial art.

Quart, whether the debtor is 
a “third person within the 
meaning of the latter section, 
against whom signification is 
necessary in order to perfect 
possession.

The institution of an action 
against the debtor to recover the 
debt is of itself a sufficient sig
nification of the act of sale of 
the debt.

Murpliy v. Ilury (1895), 24 S. 
C.R. 668, doubted.

Bank of Toronto v. St. Law
rence Fire Insurance Company. 
42.

DICTIONARY.
Copyright ««—Action for In

fringement.]—See Copyright, 
11(2).

DIRECTORS.

Power to Sell Assets of Com
pany.]—See Company, 1.

Payment to.]—See Company, 
4.

DISCOVERY.

Examination for—Admissibil
ity as Evidence at Trial.]—See 
Copyright, V.

DOMICILE.

Foreign—Effect of on Claim 
to Copyright.]—See Copyright. 
' I I

DRAMA AND MUSIC.
See Copyright, V.

DRAMATIC REPRESENTATION

See Copyright, V.

ENCYCLOPAEDIA.

Copyright in—Infringement.] 
—See Copyright, IV(4).

ESPIONAGE.

By Trade Union—Interfer
ence^ with Business—Inducing 
Breach of Contract.]—See Trade 
Union, 1.
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ESTOPPEL.
See Insurance, Life, 6.

EVIDENCE.
1. Examination for Discovery 

Admissibility Thereof as Evi
dence Against Co-defendants.] 
—See Copyright, V.

2. In Copyright Action.] — 
See Copyright, 11(2).

3. New Trial Ordered to Al
low New Evidence to be Put In.] 
—See Insurance, Life, 1.

FEDERATION.
See Trade Union, 1, 2.

FRAUD.
Payment of Cheque Obtained 

by.]—See Hanks and Ranking, 
1.

FRAUDULENT PREFERENCES.
See Bankruptcy and Insolv

ency.

FRIENDLY SOCIETIES.
See Benevolent Society.

HYPOTHECATION
Of Lumber to Secure All

iances—Rank Act, 53 Viet. (D.) 
ch. 31.|—See Partnership, 1.

FINAL ORDER. INJUNCTION.
Nature of.]-See Company. 7. Agaiml Trade mion-Whn, 

(/ranted.]—See Trade Union, 1. 
For Infringement—Right to 

FOREIGN REPRINTS. When Lost.]—See Copyright, 
See Copyright, IV(1)(2)(3)

(4), VI(5)(7). ---------

FORMS AND BLANKS.
Copyright in.]—See Copy

right, 11(4).

INSURANCE, FIRE.
Transfer of Rights Under 

Policy.]—See Debtor and Cred
itor, 1.

FRANCHISE.
Of Company—Valuation of. 

—See Company, 2.

INSURANCE. LIFE.
1. Application—Misrepresent

ation as to Age and Health—Ef
fect of—Evidence Onus—Bonn
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Fides. |—Where in an applica
tion for insurance it was erro
neously stated that the applicant 
was forty-one years of age when 
he was really forty-four

Held, that, evidence was ad
missible to show that the state
ment was made in good faith 
and without intention to deceive.

Cerri v. Ancient Order of For
esters (1897). 28 O K. Ill ; 25 (). 
R. 22-23, and Hargrove v. Royal 
Templars of Temperance (1901), 
2 O.L.R. 126 followed.

Where a statement as to age 
is found to be material and un
true, it lies upon the person seek
ing to uphold the contract to 
make proof that the statement 
was made bona fide and without 
intention to deceive.

A new trial ordered to allow 
plaintiff to bring in evidence of 
good faith.

Dillon v. Mutual Reserve 
Fund Life, 10.

2. Benevolent Society—Certi
ficate—Effect of Will on Insur
ance Money—“Legal Heirs De
signated by Will”-—Election— 
R.S.O. 1887, eli. 136, sees. 5, 6, 7 
and 10. |—Where a testatrix, 
who had obtained a certificate of 
insurance in a benevolent society 
and had declared “her legal 
heirs as designated by her will” 
to be the beneficiaries there
under, devised the life insurance 
money to pay certain debts :—

Held, this disposition was in
operative. as being repugnant to

the statute under which the in
surance arose : R.S.O. 1887, ch. 
136, secs. 5 and 10, and that the 
insurance moneys should go to 
the “legal heirs” designated in 
the will.

Held, also, that the children 
of the testatrix were not bound 
to elect between the benefits spe
cifically devised to them and the 
insurance money, as the direc
tion was nugatory and the will 
should be read as if the invalid 
clauses were expunged.

Ilearle v. Oreenbank (1749), 1 
Ves. Sr., at p. 307, followed.

Griffith v. Howes, 15.

3. Beneficiary not Named in 
Policy—Policy not in Accord 
with Application—Mutual Mis
take—Right to Proceeds—Act 
for Benefit of Wives and Child
ren—58 Viet. (N.B.), ch. 25.] — 
C. applied for insurance, the 
policy to be payable in event of 
death to his wife, but the com
pany, in accordance with its 
rules, issued a policy payable on 
its face to the personal repre
sentatives, though in fact in such 
circumstances it would pay the 
proceeds only to the beneficiary 
named in the application. C. 
was unaware of this at the time 
of his death :—

Held ( Davis and Mills, JJ., 
dissenting), that the wife was 
entitled to the proceeds of the 
policy as against the representa
tives of the estate.



Iir Sedgewick. J.. The New i Nolan v. Ocean Accident and 
Brunswick Act, 58 Viet. eh. 25. | dua ranter Co., 3«7. 
for securing to wives and child- „
ren the benefit of life insurance, j U E<sks—Special Pre-
applies to accident insurance ns | niunn H hen Earned — Recov 
well as to straight life insur 'r,/ o/ 'rom |—A life
a nee. insurance company, in eonsider-

Cornwall v. Halifax Banking 
Company, 76.

4. ('audition Precedent to Lia
bility on Policy — Arbitration 
Befon Award—Validity of— 
Ouster of Jurisdiction of Court. |

-Upon the face of a policy of 
life insurance, the contract to 
pay was made subject to the con
ditions endorsed upon it as con
ditions precedent; and the 15th 
of such conditions provided, in 
the event of any difference aris
ing between the parties, for ob
taining the award of a mutual 
person as a condition precedent 
to liability to pay any claim un
der the policy and to the en
forcement of it :

I hid. therefore, that the lia
bility being upon the award and 
policy and not upon the latter ; 
alone, no action lay on the pol-1 
icy, nor did the amount payable 
under it become due until the 
award had been made under the 1 
condition.

Held, further, that the eondi- 
tion was not in contravention of 
section 80 of the Ontario Insur
ance Act, R.S.O. 1897. eh. 203.

Spurrier v. La Cloche, 11902] 
A.C. 440. followed.

sition of the payment of a special 
annual premium, insured the 
lives of a certain number of men 
belonging to a military corps 
that was proceeding to engage in 
the late war in South Africa 
against risks of that war. An 
agent of the company procured 
the insurance and paid the or
dinary and special war pre
miums to the company out of his 
own pocket to facilitate the is
sue of the policies. Before the 
military corps reached the scene 

' of the hostilities, peace was de
clared. In an action by the agent 
to recover the special premiums 
paid by him :—

Held, that the special pre
miums had not been earned by 
the company in view of the fact 
that the assured had not been 
exposed to the risks of war, and 
that, therefore, the plaintiff was 
entitled to recover back the 
amount thereof.

Bellew v. Prorident Savings 
Life, 455.

6. Policy — “Signed, Sealed 
and Deliveredn—When Com
plete—Insured Taking Hazard
ous Employment Without Per
mission—Retention of Premium 
Paid After with Knowledge of
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Facts — Estoppel.]—Upon the 
acceptance of the premium there
for, the issuing by the president 
and managing director, and the 
forwarding for delivery to the 
insured, a policy of insurance is 
complete and binding as against 
the company from the date of 
execution, though in fact it re
mains in the possession of the 
company or of its agent, unless 
there remains some act to be 
done by the other party to de
clare his adoption of it.

A life policy was subject to a 
condition making it void if the 
insured took a hazardous em
ployment without the written 
permission of the president, vice- 
president or managing director 
of the company. The assured 
did take such employment with
out the written permission of any 
of the officers named, but with 
the assent of the company’s pro
vincial agent, and after the 
change of occupation, paid a pre
mium which was retained by the 
company, with knowledge of the 
change of occupation :—

Held, that the company was 
estopped from taking advantage 
of the forfeiture clause.

Decision of Martin, J., re
versed.

Elson v. North American Life 
Assurance Co., 460.

7. Incontestable Clause in Pol
icy— Effect of.]—See Insur
ance, Tjff, 6, ante.

8. Friendly Society—Altering 
Beneficiary—Privileged Class— 
Paramount Authority of Ontario 
Insurance Act—R.S.O. 1897, ch. 
203, sec. 151.]—The designation 
of a beneficiary in an Ontario 
contract of insurance can be re
voked, and the benefit diverted 
to another, only within the limits 
laid down by the Ontario Insur
ance Act, R.S.O. 1897, ch. 203, 
sec. 151, even though, in the in
strument containing the original 
designation of the beneficiary, an 
unlimited power to revoke and 
divert, subject to the by-laws of 
the insurer, be expressly re
served, which by-laws sanction 
the diversion :—

Held, therefore, that au at
tempted diversion of the benefit 
from a beneficiary of the privi
leged class to a beneficiary not 
within that class was invalid by 
reason of sub-section 3 of sec
tion 151 of the Act.

Lints v. Lints, 469.

INTENT TO PREFER
Necessity for in Impeached 

Conveyance to Creditor.]—See 
Bankruptcy and Insolvency, 
3.

JURISDICTION.

Of the Court—Ouster of by 
Condition in Insurance Policy.] 
—See Insurance, Life. 4.
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KNOWLEDGE.
Of Insolvency of Transferror 

in Fraudulent Conveyance—Ne
cessity for. ]—Sec Rankrvptcy 
and Insolvency, 2.

LIEN.
Mechanic ’$ — Action — Prac

tice—Affidavit Verifying State
ment of Claim—Particulars of 
Residence of Plaintiff'.]—In the 
case of an action under the Me
chanics’ and Wage Earners’ 
Lien Act. R.S.O. 1897, eh. 153, 
the affidavit verifying the state
ment of claim required by sec. 
31(2) may he made by the plain
tiff’s solicitor as agent.

The plaintiffs were day la
borers who did work for the de
fendants on a railway in an un
organized district, and it was set 
forth in the statement of claim 
that they resided in that district : 
the name and address of the 
plaintiffs’ solicitor was also 
stated therein :—

Held, that it was not necessary 
to give more precise particulars 
of the places of residence of the 
plaintiffs.

Crerar v. C. P. R., 107.

MINING COMPANY.
Powers of.]—See Company, ].

MINORITY
Rights of Dissentient Share

holders.]—See Company, 1.

MISREPRESENTATION
-4s to Age and Health in Ap

plication for Insurance.]—See 
Inkprance, Life, 1.

MISTAKE.
Mutual—Effect of.]—See T - 

svRANCE, Life, 3.

MORTGAGE.
Right of Mortgagee of the 

Lands of a Limited Company in 
a Winding-up.]—See Company, 
7.

NEGLIGENCE.
Liability of Bank Manager for 

—Test of—Alteration of Promis
sory Note — Instructions Dis
obeyed.]—See Ranks and Rank
ing, 2.

NEWSPAPER
Foreign—Copyright in—How 

Cot.]—See Copyright. VI(3).

38—O.L.B. '03.
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NOTICE. | co-partner was not entitled to
In Fraudulent Transaction- ,lave t,ie «noney so appropriated 

When Imputed to Creditor.]- charged in reduction of the se- 
See Bankruptcy and Insoia- c,,red indebtedness to the bank. 
ency, 2. v- f>fople*8 Bank, 405.

PARTNERSHIP.
Cowers of Partner After Dis

solution of Firm—Hypotheca
tion of Lumber to Secure Ad
vances—The Bank Act, 53 Viet, 
ch. 31—Sale of Lumber by Part
ner—Application of Proceeds— 
Payment of Other Indebtedness 
—Knowledge of Pledgee.]—Not
withstanding a dissolution of a 
partnership, a partner, until at 
all events a receiver is ap
pointed, has all the power and 
authority he had before the dis
solution to complete contracts 
made during the partnership.

Hence, where a firm of lumber 
ope raters hypothecated under 
the Bank Act their season’s cut 
of lumber to a bank to secure 
future advances, and a member 
of the firm, without the knowl
edge of his co-partner, sold the 
lumber and applied part of the 
proceeds in paying a past indebt
edness of the firm to the bank, 
and, with the consent of the 
bank, applied a portion of the 
remainder in paying other debts 
of the firm :—

Held, that he had power to do 
so, though the partnership had 
then been dissolved, and that his

PAYEE.
Fictitious and Non-existing— 

Cheque Drawn to.|—See Banks 
and Banking, 1.

PAYMENT INTO COURT.
See Copyright, VII(3).

PENALTIES.
Actions for.]—See Copyright, 

1,11(1), VI(6)(7), VII(2).

PIRACY.
See Copyright, passim.

PLEADING.
Action Against Trade Union 

—Corporate Capacity, Denial of 
— When to be Made.]—See 
Trade Union, 1.

Copyright Action.] — See 
Copyright, V, VII(l).

PRACTICE AND PROCEDURE
Parties in Trade Union Action 

—Representation of Classes—
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Ont. Jud. Actf Huit 200. |—See 
Trade Union, 2.

Particulars—Mecho n ics ’ Lien 
Action.]—See Lien.

Costs in Copyright Action.] — 
See Copyright, VII(3).

Particulars, When Ordered.] 
—See Copyright, VIl(4t.

Order for Dissolution in 
Winding-up Proceedings—Final 
Ordrr—Nature of. ]—See Com
pany, 8.

I authority without the order of a 
I Judge upon the advice of the 
creditors or inspectors to waive 
protest of a promissory note of 
which his debtor was the endors
er. Such unauthorized action 
will extinguish the debtor’s lia
bility thereon.

Dcnenberg v. Mendelsohn, 
493.

--------- PROTEST.
PRESSURE. Waiver of by Curator— Kf

... /U. • j i w feet.]—Sir Promissory Notl. 2Mortgage Obtained by, May
Be Set Aside.]—Sec Bank
ruptcy and Insolvency, 2.

Doctrine of.]—See Bank
ruptcy and Insolvency, 3.

PRINCIPAL AND AGENT
Fraud of Agent—Principal I 

Affected by.]—See Banks and 
Ranking. 1.

PROMISSORY NOTE.
1. Alteration—Effect of—Li

ability of Person Altering to 
Payee. ]—See Ranks and Bank
ing, 2.

2. Cession de Biens (Assign
ment for Benefit of Creditors)- 
Waiver of Protest by Curator. j 
—The curator of an insolvent j 
debtor who has assigned for the | 
benefit of bis creditors has no

PUBLICI JURIS

Publications Become.]_Se<
Copyright, I.

QUASI-CORPORATION.
See Trade Union, 1, 2.

QUI TAM ACTION.
See Copyright. VI(6)(7),

RAILWAY TICKET.
Copyright in.] — See Copy

right. 11(3).
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REFERENCE.
Agree ment to refer to arbitra

tion—Matters A rising in Course 
of.]—See Arbitration and 
Award. 1.

RULES OF PRACTICE.
Ontario Judicature Act, 358,1 

1210.]—See Company, 8.
Manitoba Judicature Ordin

ance, 1898. 201, 224.]—See Copy
right. 5.

SALE OF GOODS.
Warranty—Absolute—Breach 

of—Latent Defect—“Burglar- 
proof”—“Reasonable Protection 
Against Burglars”—Measure of 
Damages—Consequential Dam
ages.]—During negotiations for 
the sale of a vault door between 
the defendants, safe makers, and 
the plaintiffs, a private banker, 
the former wrote enclosing cuts 
from their sample book of three 
vault doors called Nos. 67, 68, 
and 69: the two latter were “fire 
and burglar proof vault doors.” 
No. 67 was called “fire proof 
vault door with chilled steel lin
ing.*" and was described as being 
“made with a lining of chilled 
steel covering the entire surface 
of outer door.” In a former let- j 
ter No. 67 had been described as 
“protected by hardened drill- 
proof plate.” The plaintiff re
plied to this. “Would No. 67

furnish a fair protection against 
burglars?” To which the ans
wer was “No. 67 door gives both 
fire and burglar proof protec
tion.” The plaintiff purchased 
the door on these representations 
and some months later it was 
blown open by burglars :—

Held, that, on a true construc
tion of the correspondence, no 
absolute warranty or insurance 
against burglary had been given 
by the defendants, hut that they 
did warrant (1) a fair, ».«., a 
reasonable protection against 
burglars, and, also, that (2) the 
entire surface of the door was 
protected by hardened drill- 
proof plate composed of chilled 
steel.

Held, further, that as the door 
was not lined with chilled steel, 
and, hence, not burglar proof to 
any extent as capable of being 
drilled by an ordinary hand 
drill, all the warranties had been 
broken, but that the loss of the 
money contained in the vault 
was not a natural consequence of 
the defects in the vault door, and 

te proper measure of damages 
as the price paid for the door. 
Denison v. Taylor, 1.

SHAREHOLDERS.

1. See Company, 1.

2. Petition by for Winding- 
».]—See Company, 5.
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SHIPPING.
Charter-party — Arrival of 

Ship at Place of Loading— 
“Load”—Meaning of—Measure 
of Damages.]—C., representing 
the defendants, wired R., repre
senting the plaintiffs, “to load 
Midland Queen last trip at Port 
William, at four and one-half 
cents, to discharge at Georgian 
Bay or Goderich”; R. wired 0.: 
“Playfair fplaintiffs’ manager) 
confirms charter Queen, Fort 
William to Goderich, loading 
about December 2nd (1901), 
weather, ice, permitting, four 
and one-half cents bushel”; C. 
wired R. : “We confirm Midland 
Queen, four and one-half, God
erich, load Fort William on or 
before noon fifth December.” 
The steamer reached Fort Wil
liam on the 3rd of December, 
and left an hour before noon on 
the 5th of December, without the 
cargo. The steamer was obliged 
to leave, because the insurance 
would have expired if the return 
voyage had not then commenced. 
It appeared that, owing to a 
blockage of steamers at the ele- ; 
vator wharves, loading could not 
have been completed by noon of 
the 5th of December, though it 
could have been commenced

Held, Maclennan, J.A., dis
sent in Lr. that the defendants, hav
ing had before and at the time 
specified for loading, a sufficient 
quantity of grain in the eleva

tors, which, upon the evidence, 
I was the place of loading contem- 
plated and agreed upon by both 
parties, to have furnished a full 

i cargo if the vessel had come un
der the spouts of the elevators, 
they had performed their part 

! <>f the contract and were not 
bound to provide or secure for 
the vessel an unimpeded access to 
the spouts in time to enable her 
to load there within the time spe
cified. or, failing that, to load 
her by some other means within 
the specified time.

Held, further, that the defen
dants having been released from 
their contract to deliver the 
grain at Goderich, having, later, 
sold some, if not all, of the grain 
at prices not shewn to have been 
less than the original selling 
price, and the damages being 

j measured by the injury suffered 
by the cargo being left on the de- 

j fendants’ hands, nominal dam
ages only should be allowed for 
the plaintiffs’ breach of the con
tract.

Per Maclennan, J.A., dissent
ing, the true construction of the 
word “load” in the contract is 
that the defendants would com
plete the loading within the time 
limited therein.

Decision of MacMahon, J., re
versed.

Midland Navigation Co. v. Do
minion Elevator Co., 516.
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STATUTES
5 cl li Vill. (hup.) ill. 45.|- 

See Copyright, IV(3), !V(1).
5 <t' fi Vnl. (Imp.) eh. 45, 

seen. 11. 17. IS, ID.]- Sii Copy
right, 1V ( 4 ).

5 iV li Viet. (Imp.) eli. 45, 
seen. Hi. 26. ]—See COPYRIGHT, 
V.

It s.!'. 1886. eh. 62, sec». 12 
mill 33 |—See Copyright, VI 
(2).

R.8.C. 1886, ck. 62. sic. 15.]— 
See Copyright, VIi 7).

R.8.C. 1886, eh. 62, sec. 30.]— 
Si i Copyright, VI (1).

It.s.c. 1886. eh. 129, see. 5,]— 
Si i Company. 5.

5 cl; li yict. (Imp.) cli. 45, 
see. 29. | See Copyright, VI 
(7).

5 cl li Vici. (Imp.) eli. 45, 
sics. 17. 24. | Sic Copyright, 
IV(2).

25 i£ 26 Viet. (Imp.) eh. 68.] 
—See Copyright, 111(1).

38 Viet. (II.) cli. 88.] —See 
Copyright, 1V(1).

39 <f- 40 Ï’id. (Imp.) eh. 36. 
sec. 152.]—See COPYRIGHT, IV
(4).

53 Viet. (II.) eli. 31.]—See 
Partnership. 1.

58 Viet. (Nue II.) eh. 25.] — 
See Insurance, Life, 3.

62 rf- 63 Viet. < D.) eh. 43. see. 
4.|—See Company. 5.

63 cl- 64 Viet. (Mini.) eli. 3. 
sec. 1.]—See Bankruptcy and 
Insolvency, 2. 3.

tf.S.C. 1886, ch. 1. .sir. 7 144 i.l 
—See Copyright, VK2).

I!8.C. 1886, eh. 62. set l 
See Copyright, 11(41.

R.8.C. 1886, cli. 62. sees. 4. 6.] 
—See Copyright, IV(3).

R.S.C. 1886. eh. 62. sees. 4. 17. 
30.]—See Copyright, 11(11.

It.S.C. 1886. eh. 129, secs. 15 
mnl 31.]—Set Company, 8.

It.S.C. 1886, eh. 129, tecs. 62 
el siq —See Company, 6.

R.8.M., cli. 7. see. 33.]—Sec 
Bankruptcy and Insolvency, 
2, 3.

R.S.O. 1887, ch. 124, sec. 8.]— 
See Bankruptcy and Insolv
ency, 2.

R.S.O. 1887, ch. 136, secs. 5 
mul 10.]- See Insurance, Life.

R.8.O. 1887. ch. 164, see. 99.] 
—See Company, 2.

R.8.O. 1897, ch. 62. see 4L] —
Si i Arbitration and Award, 1.

R.S.O 1897,c* 117 
mid 21.|- See Bankruptcy and 
Insolvency, -1.

R.8.O. 1897, eh. 153, si i. 31 
(2).]—See Lien, 1.

R.S.O. 1897, ch. 203, see. 80.] 
—See Insurance, Life. 4 .

R.S.O. 1897. ch. 203. see. 149 
(1).]—Sic Insurance. Life. 1.

R.S.O. 1897. ch. 203, see. 151.1
—Sc e Insurance, Life, 8.

R.8.O. 1897. ch. 222. sees. 27 
mid 41.1—See Company, 7.
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STOCK
Transfer of—Power of Attor

ney to. |—See Company, 4.

TRADE UNION
1. Espionage by—Interference 

With Business - Inducing 
Breach of Contract—Injunction 
— Pleading—Damages. | —The 
defendants were a local branch 
of a trade union, the members 
thereof, and the president of the 
whole trade union, who, by 
means of threats, abusive lan
guage. intimidation, and a sys
tem of espionage, had induced 
employees of the plaintiffs to 
break their contracts of employ
ment with them, prevented the 
plaintiffs from obtaining new 
men in their places, and had ser
iously interfered with the sale of 
the plaintiffs’ goods :—

Held, that the plaintiffs were 
entitled to an injunction re
straining the defendants from 
unlawfully besetting the plain
tiffs’ factory, and from all 
wrongful obstruction of, or in
terference with the plaintiffs in 
their business.

Held, further, that the defen
dants (including the president 
of the union, though a foreign
er), were liable to the plaintiffs ■ 
in damages for the loss incurred 
by the plaintiffs in their business 
due to the defendants’ unlawful 
acts.

Held, also, that the defendants 
having, without objection, ap
peared and pleaded in an appar
ently corporate capacity, could 
not at the trial raise the objec
tion that they were not a corpor
ate body, and that therefore they 
could not be sued as such. Be
fore the corporate capacity of a 
party, suing or being sued in 
such capacity, can be questioned, 
the fact of incorporation must 
be expressly denied.

I\rug Furniture Co. v. Berlin 
Union of Woodworkers, 425.

2. Parties—Representation of 
('lasses—Rule 200—Members of 
Unincorporated Voluntary Asso
ciation—Trades Unions—Loral 

I Organization—Members of Ex- 
centive Committee — Ordinary 
Members Specially Interested— 
Ornerai Federation—Represent
ation by President.]—Where a 
number of persons are bound to
gether by a set of rules by which 
they are in the habit of consid
ering themselves bound, annual
ly elect an executive committee 
to act on behalf of the whole 
body of members ; pay regular 
contributions to a treasurer for 
carrying out the purposes of the 
collective body, hold meetings at 
which the majority of votes cast 
by the members present deter
mines the action of the executive 
committee on behalf of the whole 
body; the executive committee 
or a majority of it (if all cannot 
be ascertained) may be joined
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under Rule 200 us defendants to 
represent the collective body or 
association in an action against 
such body or association.

But neither the executive com
mittee of a local branch of a for
eign general association or fed
eration comprising other local 
branches domestic and foreign, 
said association or federation 
and said branches being consti
tuted in a manner similar to that 
set out above, nor the president 
of such general association or 
federation, can be made parties 
as representing such foreign as
sociation and other local 
branches.

Judgment of Ferguson, J., 
varied.

Small v. Hyttenrauch, 433.

WARRANTY.
Implied.]—See Contract, 1. 
Breach of.]—See Sale of 

Goods, 1.

WAR RISKS.

Insurance of—Special Pre
mium—When Earned.]—See 
Insurance, Life, 5.

WIFE
Act for Benefit of Wives mid 

Children.]—See Insurance, 
Life, 3.

WILL.
Effect of on Insurance 

Money.]—See Insurance, Life, 
2.

WORDS AND PHRASES
*‘Burglar-proof.”] —Sa Sale 

of Goods, 1.
“Load.”]—See Shipping.
“Signed, Scaled and Deliv

ered.”]—See Insurance, Life, 
6.




